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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 


(218  Fed.  455) 

NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  HALSTEAD. 

(Circuit  Court  of  Appeals,  Second  Circuit.    November  10,  1914.). 

No.  80. 

1.  Judgment  (§  237*) — ^Dismissal  as  to  One  Pabty — Effect  as  to  Other 

Party. 

Where  defendant  railroad  company,  in  performance  of  a  contract  to 
transport  a  regiment,  furnished  a  car  with  a  defective  door,  and  plain- 
tiff, while  lawfully  riding  in  the  car,  was  injured  by  his  foot  becoming 
caught  by  the  door  while  the  car  was  being  transported  by  a  terminal 
company,  which  had  nothing  to  do  with  the  inspection  or  maintenance  of 
the  car,  a  dismissal  as  to  the  terminal  company  did  not  also  require  a  dis- 
missal as  to  the  railroad  company,  f 

2.  Carriers  (S  318*) — Injury  to  Passenger — Di:.fective  Car — Evidence. 

Evidence  held  to  sustain  a  verdict  in  favor  of  a  passenger,  riding  in  a 
freight  car,  for  alleged  injuries  suffered  by  reason  of  a  defect  therein. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  1270,  1307-1314 ; 
Dec.  Dig.  f  318.*] 

3.  Carriers  (§  242*) — ^Transportation  of  Freight — Caretaej:rs. 

Where  defendant  contracted  to  transport  a  regiment,  with  its  horses, 
equipment,  baggage,  etc,  it  would  be  assumed,  in  the  absence  of  anything 
to  the  contrary,  that  the  commanding  officer  was  authorized  to  say  what 
men  should  go  in  the  car  with  the  horses,  and  hence  a  civilian  driver  at* 
tached  to  the  regiment,  whUe  riding  in  the  car  under  orders,  was  not  a 
trespasser. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §  980;  Dec.  Dig. 
S  242.* 

Relation  of  carrier  to  persons  carried  under  contract  with  their  em- 
ployers, see  note  to  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien,  67  C.  C.  A.  427.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  on  writ  of  error  to  review  a  judgment  of  the 
District  Court,  Southern  District  of  New  York,  entered  on  the  ver- 

^For  other  cases  see  same  topic  A  8  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
133  CCA — 1  t  See  note  at  end  of  case. 
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diet  of  a  jury  in  favor  of  defendant  in  error  who  was  plaintiff  below. 
The  action  was  for  personal  injuries;  plaintiff  was  a  civilian  driver 
attached  to  the  Forty-Seventh  Regiment,  N.  Y.  N.  G.,  which  was  be- 
ing transported  from  Connecticut  to  Brooklyn.  He  traveled  in  a  car 
operated  by  the  railroad  to  its  rail  heads  near  Oak  Point,  where  the 
car  was  placed  on  a  float  of  the  Brooklyn  Eastern  District  Terminal 
Company,  which  controlled  and  operated  both  float  and  car  until  its 
disembarkation  in  Brooklyn.  The  action  was  brought  against  the  rail- 
road and  the  terminal  company.  Complaint  was  dismissed  as  to  the 
terminal  company  and  sent  to  the  jury  only  as  to  the  railroad  com- 
pany's negligence. 

J.  W.  Carpenter,  of  Brooklyn,  N.  Y.,  for  plaintiff  in  error. 
J.  T.  Walker,  of  New  York  City,  for  defendant  in  error. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  [1]  The  first  assignments  of  error 
deal  with  the  denial  of  motion  to  dismiss  as  to  the  railroad  company. 
This  is  really  the  only  point  in  the  case.  The  action  was  brought 
against  both  companies.  The  car,  although  owned  by  the  New  York 
Central  Railroad,  was  furnished  by  defendant  under  its  contract  to 
transport  the  regiment.  It  was  manifestly  responsible  for  any  unsafe 
condition  of  the  car.  The  complaint  charged  that  the  door  was  in  a 
defective  and  dangerous  condition,  liable  to  cause  injury ;  that,  while 
on  the  float,  it  was  negligently  operated,  so  that  some  object  struck  the 
door,  which  was  forced  in  and  caught  and  injured  plaintiff's  leg  and 
foot.  The  theory  of  the  complaint  was  that  two  things  co-operated  to 
cause  the  accident  a  defective  door  and  a  blow  which  was  due  to  negli- 
gence. On  the  trial  there  was  not  sufficient  evidence  to  show  negli- 
gence in  the  operation  of  the  car  while  on  the  float,  and  the  complaint 
was  dismissed  as  to  the  terminal  company.  Since  it  appeared  conclu- 
sively that  the  railroad  company  did  not  operate  the  car  when  on  the 
float,  such  dismissal  practically  disposed  of  any  charge  of  negligence 
having  caused  the  blow  on  the  door.  But  that  by  no  means  disposed 
of  the  other  charge  of  negligence,  viz.,  that  the  railroad  furnished  a  car 
having  its  door  in  such  a  defective  condition  that  it  became  a  potent 
cause  of  injury  when  the  door  was  struck,  although,  if  sound,  the  blow 
would  have  caused  no  trouble.  We  find  no  force  in  the  contention  that 
a  dismissal  as  to  the  one  defendant,  which  had  nothing  to  do  with  in- 
spection or  maintenance  of  the  car,  required  a  dismissal  also  of  the 
charge  against  the  railroad  which  furnished  the  defective  car. 

[2]  It  is  very  difficult  to  understand  from  the  proof  just  how  the 
catastrophe  happened,  or  what  particular  movement  of  the  door  it  was 
which  brought  part  of  it  inside  the  car.  But  there  was  very  positive 
evidence  that  while  plaintiff  was  seated  on  the  floor  of  the  car,  with 
his  feet  towards  the  door,  but  not  touching  it,  one  of  his  legs  was 
caught  under  the  bottom  edge  of  the  door  and  pinned  there  until  his 
companions  disengaged  it.  There  was  also  evidence  that  before  the 
car  started  its  door  was  in  a  condition  of  disrepair  which  made  it 
swing  and  sway.    Such  condition  it  was  sought  to  remedy  by  driving 
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in  some  nails,  an  expedient  which  evidently  did  not  remedy  the  diffi- 
culty. There  was  sufficient  evidence  to  sustain  the  jury's  verdict. 
The  case  was  sent  to  them  under  a  full  and  careful  charge,  to  which 
there  was  substantially  no  exception. 

•  [3]  We  find  no  force  in  the  suggestion  that  plaintiff  was  a  tres- 
passer. The  contract  under  which  the  regiment,  with  its  horses, 
equipment,  baggage,  etc.,  was  being  transported,  is  not  in  evidence. 
In  the  absence  of  anything  in  it  to  the  contrary,  it  may  fairly  be  as- 
sumed that  it  was  for  the  commanding  officer  to  say  what  men  should 
go  in  the  car  with  the  horses. 
Judgment  affirmed. 

NOTB. 

Judsment  agmliurt  Remminlns  Party  or  Parties  after  Dismimal  or  Non- 
suit a«  to  One  or  More  Oopartie*. 

I.  In  Genebal. 

(Ala.)  In  case  one  of  two  defendants  is  not  served  with  process,  it  is  not 
necessary  to  enter  a  formal  discontinuance  as  to  him.  It  is  sufficient  if  Judg- 
ment Is  entered  against  the  other  alone,  although  the  declaration  runs  against 
both.— Oliver  v.  Hutto,  5  Ala.  211. 

(Ala.)  Under  the  rule  that  it  is  not  necessary  to  enter  any  order  of  dis- 
missal as  to  a  party  not  served,  a  plaintiff  in  a  suit  against  two  "late  part- 
ners" may,  on  a  defendant  not  being  served,  obtain  a  judgment  against  the 
eodefendants  served  without  first  discontinuing  as  to  defendant,  notwithstand- 
ing Oode  1896,  §  42,  providing  that,  when  a  suit  Is  instituted  against  two  or 
more  persons,  plaintiff  may  sue  out  an  alias  summons,  or  discontinue  as  to 
those  not  served,  and  proceed  to  judgment  against  those  served. — Greer  & 
Walker  v.  Liipfert- Scales  Co.,  47  South.  307. 

(Ark.)  Where  judgment  is  entered  against  all  the  defendants,  after  the 
action  has  been  discontinued  as  to  one,  without  any  subsequent  appearance 
on  his  part,  it  will  be  reversed  as  to  all. — Inglish  v.  Watkins,  4  Ark.  (4  Pike) 
199. 

(Ark.)  Where  one  of  two  defendants  in  an  action  of  debt  has  been  served 
with  process,  and  the  other  has  not,  it  is  erroneous  to  proceed  to  judgment 
against  one,  without  a  discontinuance  as  to  the  other. — Alston  v.  State  Bank, 
9  Ark.  (4  Eng.)  455. 

(Fla.)  Under  Act  1828  (McClel.  Dig.  p.  813,  5  13),  upon  the  return  of  the 
sheriff,  on  process  Issued  against  two  or  more  defendants,  that  one  is  served 
and  that  the  others  do  not  reside  in  the  county  or  circuit,  plaintiff  may  proceed 
to  judgment  against  the  defendant  served,  without  any  formal  dismissal  or 
notation  of  the  fact  of  nonservlce  as  to  the  others. — Bacon  v.  Green,  36  Fla. 
325,  18  South.  870. 

(III.)  In  an  action  against  several,  it  is  error  to  render  judgment  against 
all,  where  the  proof  does  not  show  a  joint  liability,  but  plaintiff  may  amend 
his  declaration  by  dismissing  as  to  the  defendants  not  shown  to  be  jointly 
liable.— Cairo  &  St  L.  R.  Co.  v.  Easterly,  89  III.  156. 

(III.)  Where  two  defendants,  one  a  resident  of  the  county  in  which  the 
action  is  brought  and  the  other  a  nonresident  of  such  county,  are  joined,  judg- 
ment is  properly  rendered  against  the  nonresident  defendant,  where  such 
defendant  appears  and  defends  the  action,  regardless  of  the  disposition  of  the 
case  as  to  the  other  defendant. — Lehigh  Valley  Transp.  Co.  v.  Post  Sugar  (3o., 
128  lU.  App.  600,  judgment  affirmed  81  N.  E.  819,  228  III.  121. 

(III.)  Where  the  court  in  entering  judgment  treats  certain  defendants  as 
no  longer  parties  to  the  cause  and  enters  judgment  only  against  those  treated 
as  still  parties  thereto,  the  effect  is  equivalent  to  a  dismissal  of  the  cause  as 
to  the  parties  so  treated  as  no  longer  in  the  cause. — West  Chicago  St  R,  Co.  v. 
T.  MuttschaU,  131  lU.  App.  639. 
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(111.)  Where  an  action  aj^ainst  three  defendants  was,  after  verdict  for  plain- 
tiff, dismissed  as  to  two  defendants  not  served,  tiie  verdict  was  valid  as 
against  defendant  served,  and  judgment  was  properly  rendered  against  him. 
Judgment,  Springer  v.  Siltz,  133  111.  App.  552,  affirmed. — Siltz  v.  Springer, 
85  N.  E.  748,  236  111.  276. 

(Ky.)  In  a  joint  action  against  several  defendants,  plaintiff  cannot,  with- 
out cause,  discontinue  his  suit  as  to  them  all  except  one,  and  take  judgment 
against  that  one.—Trigg  v.  Christmill,  7  Ky.  (4  Bibb)  455. 
.  (Ky.)  Where  there  was  a  judgment  against  three  persons,  and  no  evidence 
that  process  had  been  served  on  one  of  them,  it  was  erroneous  to  give  judg- 
ment, without  a  proper  disposition  of  the  case  as  to  him ;  the  words,  "Parties 
appeared,"  in  the  record,  referring  to  two  only. — ^Violet  v.  Waters,  24  Ky. 
(1  J.  J.  Marsh.)  303. 

(Ky.)  Where  a  sheriff  made  a  return  on  a  summons  of  "Not  found"  against 
one  of  two  defendants  dated  nine  days  before  the  return  day,  and  such  defend- 
ants before  the  return  day  asked  the  sheriff,  who  then  had  the  process,  to  ex- 
ecute it,  it  was  error  to  enter  an  abatement  as  to  that  defendant  and  render 
judgment  against  the  other. — Combs  v.  Warner,  38  Ky.  (8  Dana)  87. 

(Ky.)  Upon  a  return  of  "No  inhabitant,"  or  "Not  found,"  as  to  one  or  more 
defendants  in  a  joint  action,  the  plaintiff  may  proceed  to  judgment  against 
those  on  whom  process  is  executed;  but  the  suit  must  be  disposed  of  by  or- 
ders on  the  record  as  to  all  the  defendants.  To  enter  judgment  against  those 
who  have  been  served  with  process,  without  any  order  of  abatement  as  to 
those  returned  "Not  found,"  or  "No  inhabitant,"  is  irregular  and  erroneous. 
—Applegate  v.  Jacoby,  39  Ky.  (9  Dana)  206. 

(Ky.)  Where  an  action  is  brought  against  several  defendants,  one  of  whom 
is  served  with  summons  In  another  county  than  that  in  which  the  suit  is 
brought,  no  judgment  can  be  rendered  against  him,  if  the  action  is  dismissed 
or  discontinued  as  to  those  served  in  the  county  where  it  is  brought,  or  judg- 
ment is  rendered  in  their  favor. — Duckworth  v.  Lee,  73  Ky.  (10  Bush)  51. 

(Mich.)  A  rule  of  court  permitting  a  plaintiff  to  discontinue  as  to  one  or 
more  defendants  means  to  allow  a  recovery  against  the  rest,  where  the  action 
might  properly  have  been  confined  to  them  in  the  first  place,  but  does  not 
transform  a  purely  joint  obligation  Into  a  several. — ^Anderson  v.  Robinson, 
38  Mich.  407. 

(Miss.)  Where  one  of  several  defendants  is  not  served  with  process,  judg- 
ment against  the  others,  without  a  dismissal  or  discontinuance  as  to  the  one 
not  served,  is  erroneous. — Hughes  v.  tvans,  12  Miss.  (4  Smedes  &  M.)  737; 
Dennison  v.  Lewis,  7  Miss.  (6  How.)  517. 

(Miss.)  Where  only  one  of  two  joint  executors,  sued  in  an  action  at  law, 
is  served  with  process,  judgment  may  be  rendered  against  him,  without  a 
formal  dismissal  as  to  the  other. — Hunt  v.  Anderson,  33  Miss.  559. 

(Miss.)  Where  a  suit  is  commenced  in  the  circuit  court  for  a  certain  county 
against  several  defendants,  none  of  whom  are  found  in  the  county  where  the 
action  is  commenced,  but  a  duplicate  writ  issued  to  another  county  is  returned 
properly  served,  and  the  action  is  dismissed  as  to  the  other  defendants,  the 
court  has  no  jurisdiction  to  give  judgment  against  the  defendant  so  served. 
— Woolley  V.  Bowie,  41  Miss.  553. 

(Mo.)  Where,  after  judgment  against  several  defendants,  it  is  discovered 
that  judgment  as  to  one  of  them  is  erroneous,  it  may  be  dismissed  as  to  such 
defendant,  and  judgment  entered  anew  on  the  verdict  against  the  remaining 
defendants. — ^Jackson  v.  Bowles,  67  Mo.  609. 

(Mo.)  Rev.  St.  1899,  §  545  (Ann.  St.  1906,  p.  584),  provides  that  every  person 
who  shall  have  a  cause  of  action  against  several  may  bring  suit  thereon 
jointly  against  all  or  as  many  of  the  persons  liable  as  he  may  think  proper. 
Held  that,  if  the  proof  justifies  the  court  in  sustaining  a  demurrer  as  to  some 
of  the  defendants,  their  dismissal  does  not  affect  plaintiff's  right  to  recover 
against  the  others. — Moudy  v.  St.  Louis  Dressed  Beef  &  Provision  Co.,  130  S. 
W.  476. 

(Mont.)  Under  the  direct  provisions  of  Code  Civ.  Proc.  1895,  §  1002,  in  an 
action  against  several  defendants  the  court  may  in  its  discretion  render  judg- 
ment against  one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
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others  where  the  defendants  are  severally  liable. — State  v.  District  Court  of 
Ninth  Judicial  Dist.,  96  Pac.  337. 

(Mont.)  Under  Rev.  Codes,  §§  6711,  6712,  providing  that  Judgment  may  be 
given  against  one  or  more  of  the  several  defendants,  and  that  the  court  may, 
when  justice  requires,  determine  the  ultimate  rights  of  the  parties,  and  in  an 
action  against  several  defendants  may  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others,  whenever  a  several 
judgment  is  proper,  judgment  may  be  rendered  against  one  of  the  several  de- 
fendants in  a  suit  to  foreclose  a  lien  on  lumber,  though  the  evidence  shows 
that  the  others  were  not  liable.— Logan  v.  Billings  &  N.  R.  Co.,  107  Pac.  415, 
40  Mont  467. 

(N.  H.)  Where  a  writ  Is  amended  by  striking  out  the  name  of  a  defendant 
under  the  statute,  the  plaintiff  may  recover  against  the  others  upon  the  cause 
of  action  originally  declared  upon. — Flanders  v.  White  Mountains  Bank,  43 
N.  H.  383. 

(N.  Y.)  Where  the  plaintiff  discontinues  or  enters  a  nol.  pros,  against  one, 
he  cannot  have  Judgment  against  the  other  or  others  by  verdict. — Hall  v. 
Rochester,  3  Cow.  374. 

(N.  Y.)  Where  an  action  was  discontinued  by  consent  as  to  a  defendant, 
no  judgment  could  run  either  for  or  against  him,  and  where  he  desired  costs 
against  plaintiff,  he  should  enter  an  order  of  discontinuance,  with  a  provision 
for  costs.— Elsberg  v.  Cornell,  138  N.  Y.  Supp.  661,  154  App.  Div.  885. 

(Pa.)  Where  there  are  several  defendants,  the  jury's  failure  to  find  as  to 
all  may  be  cured  by  entering  a  nol.  pros,  in  the  supreme  court  or  in  the  com- 
mon pleas;  the  record  being  remanded  for  such  purpose. — Ward  v.  Taylor, 
1  Pa.  a  Barr)  23& 

(S.  C.)  Where  a  cause  of  action  is  several  as  well  as  joint,  the  plaintiff 
may  discontinue  as  to  the  rest,  and  declare  against  one,  by  leave  of  court, 
but  not  otherwise. — Fitch  v.  Heise,  Cheves,  185. 

(Tex.)  An  error  is  not  discontinuing  as  to  a  defendant  not  served  with 
process,  in  a  suit  against  two,  will  not  affect  the  validity  of  the  judgment  ren- 
dered In  favor  of  the  defendant  who  was  served  and  defended  against  the 
suit. — Reynolds  v.  Adams,  3  Tex.  167. 

(Wis.)  It  is  error  to  render  judgment  against  one  of  two  defendants,  with- 
out a  discontinuance  or  finding  as  to  the  other,  in  an  action  where  issue  Is 
Joined  by  the  plea  of  both.— Hibbard  v.  BeU,  3  Chand.  206,  3  Pin.  190. 

(Wis.)  Under  Rev.  St.  c.  132,  §  26,  providing  that  judgment  may  be  given 
for  or  against  one  or  more  of  several  defendants,  the  county  court  may  order 
a  discontinuance  as  to  some  of  several  defendants,  and  a  judgment  against 
the  others  in  order  to  cure  a  misjoinder. — Thompson  v.  Relnhard,  11  Wis.  293. 

II.  Actions  Ex  Contbaottj. 

(Ala.)  In  an  action  against  several  on  a  joint  contract,  the  plaintiff  may 
confess  the  matter  pleaded  separately  by  one  in  bar  as  to  him,  and  enter  a 
nol.  proa  as  to  him,  and  proceed  to  judgment  against  Uie  others. — ^Hallett  v. 
Allaire,  Minor,  360. 

(Ala.)  Where  the  writ  In  an  action  against  several  Indorsers  of  a  note  Is 
served  on  one  only,  it  is  competent  for  the  plaintiff  to  proceed  against  him 
and  discontinue  as  to  the  others. — Smith  v.  Robinson,  11  Ala.  270. 

(Ark.)  In  an  action  on  a  Joint  contract,  where  one  of  the  defendants  suc- 
cessfully pleaded  non  est  factum,  he  was  entitled  to  Judgment  of  discharge 
and  costs,  and  the  plaintiff  could  not  take  him  from  the  record  by  a  nolle 
prosequi. — Ferguson  v.  State  Bank,  11  Ark.  (6  Eng.)  512. 

(Idaho)  Plaintiff  commenced  suit  to  foreclose  a  mortgage,  making  the  mort- 
gagors and  two  subsequent  purchasers  parties.  The  last  two  parties  were  in 
default  The  mortgagors  answered,  denying  the  execution  of  the  mortgage, 
and  asking  affirmative  relief.  The  proofs  being  in,  plaintiff  moved  to  dismiss 
as  to  the  mortgagors,  waiving  any  deficiency  judgment,  which  motion  was 
granted,  and  judgment  of  foreclosure  rendered.  Held,  that  the  action  of  the 
court  was  error. — Northwestern  &  Pacific  Hypotheek  Bank  v.  Ranch,  51  Pac. 
764,  6  Idaho,  752. 
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(111.)  Where  plaintiff  sued  several  defendants  in  assumpsit,  and  alleged  a 
Joint  liability  of  all,  and  at  the  trial  moved  for  and  obtained  leave  to  dis- 
miss as  against  one  of  the  defendants,  he  could  not  recover  against  the  others, 
since,  where  an  action  is  brought  on  a  contract  against  two  or  more,  judgment 
must  be  against  all  who  are  served  or  appear,  or  against  none. — Smith  v. 
Condon,  90  111.  App.  314. 

(111.)  The  rule  that  in  a  Joint  action  ex  contractu  a  dismissal  as  to  one  de- 
fendant affects  a  discontinuance  of  the  entire  action  does  not  apply,  where 
the  party  against  whom  dismissal  was  had  was  not  a  party  to  the  contract. 
— Carnegie  v.  Dawney,  178  111.  App.  413. 

(Ind.)  In  an  action  on  a  joint  contract,  where  all  of  the  alleged  contractors 
were  served  with  process,  the  dismissal  of  the  action  as  to  one  of  them  af- 
forded no  cause  for  setting  aside  a  Judgment  against  the  others. — Lee  v. 
Basey,  85  Ind.  543. 

(Iowa)  In  an  action  on  a  joint  and  several  note,  where  several  answers  are 
filed,  the  plaintiff  may  discontinue  as  to  part  of  the  defendants  and  proceed 
against  the  others. — Young  v.  Brown,  10  Iowa,  537. 

(Ky.)  On  a  joint  bond,  the  return  of  "No  inhabitant"  as  to  one  obligor  jus- 
tifies an  abatement  as  to  him  and  judgment  as  to  the  others. — Sebree  v.  Clay, 
10  Ky.  (3  A.  K.  Marsh.)  552. 

(Ky.)  On  a  note  signed  by  H.  B.,  three  persons,  H.  B.,  A.  B.,  and  C.  B., 
were  sued  by  petition  and  summons.  Process  was  served  on  the  two  first 
named;  and,  without  any  abatement  as  to  the  last,  judgment  was  rendered 
against  all  three.  Held  erroneous  because  there  was  no  service  of  process  on 
C.  B.,  and  because  judgment  cannot  be  taken  against  the  other  defendants 
without  disposing  of  the  case  as  to  those  on  whom  process  was  not  served. — 
Bowmans  v.  Mize,  42  Ky.  (3  B.  Mon.)  320. 

(Mich.)  A  discontinuance  as  to  a  married  woman  who  was  one  of  four 
makers  in  a  joint  note  in  an  action  on  the  note  will  not  prevent  the  rendition 
of  a  valid  judgment  against  the  remaining  defendants. — Atkinson  v.  Weidner, 
47  X.  W.  317,  83  Mich.  412. 

(Mich.)  Where  plaintiff  pleaded  a  Joint  contract  executed  by  two  defend- 
ants, but  the  proof  showed  that  one  of  the  defendants  did  not  sign  the  con- 
tract, but  that  the  other  executed  the  Identical  contract  sued  on,  plaintiff  was 
entitled  to  recover  against  it,  under  circuit  court  rule  27,  subd.  *'b,"  providing 
that  one  who  has  alleged  a  Joint  contract  between  two  or  more  may  discontinue 
against  any  of  them,  and  amend  his  declaration,  and  proceed  against  the 
other  defendants,  etc.— Root  &  McBride  Co.  v.  Walton  Salt  Ass*n,  103  N.  W. 
844,  140  Mich.  441. 

(Miss.)  In  an  action  against  several  on  a  Joint  and  several  contract,  a  nolle 
prosequi  may  be  entered  against  one,  and  the  plaintiff  proceed  to  judgment 
against  the  others. — ^Peyton  v.  Scott,  3  Miss.  (2  How.)  870. 

(Miss.)  In  an  action  against  all  the  joint  and  several  makers  of  a  note, 
it  is  regular  to  discontinue  as  to  part  and  take  judgment  against  the  residue, 
although  process  was  served  upon  all. — ^Nevitt  v.  Natchez  Steam  Packet  Co., 
6  Miss.  (5  How.)  196. 

(Miss.)  Under  the  statute  requiring  that  the  makers  and  indorsers  of  ne- 
gotiable paper  shall  be  sued  jointly,  the  plaintiff,  after  service  of  process, 
cannot  discontinue  as  to  the  makers,  and  take  judgment  against  the  indorsers. 
—Wilkinson  v.  Tiffany,  6  Miss.  (5  How.)  411;  Boush  v.  Smith,  10  Miss.  (2 
Smedes  &  M.)  512 ;  Brunson  v.  Lea,  13  Miss.  (5  Smedes  &  M.)  149. 

(Miss.)  In  an  action  against  several  makers  of  a  note,  it  is  competent  for 
the  plaintiff  to  discontinue  as  to  one  not  served  with  process,  and  take  Judg- 
ment against  the  residue. — Harrison  v.  Agricultural  Bank,  10  Miss.  (2  Smedes 
&  M.)  307. 

(Mo.)  Where  the  indorser  of  a  note,  residing  out  of  the  county  in  which 
suit  was  brought,  was  joined  as  defendant  with  other  parties  to  the  note,  who 
were  resident.  It  was  held  that  the  court  did  not  lose  Jurisdiction  over  the  non- 
resident defendant  by  the  dismissal  of  the  suit  as  to  all  the  resident  defend- 
ants.— January  v.  Rice,  33  Mo.  409. 

(N.  Y.)  Where  the  defendants,  in  a  case  in  contract,  are  severally  llatle, 
the  superior  court  of  New  York  City  has  jurisdiction  over  such  of  them  as  are 
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served  with  summons  within  the  city,  and  the  plalntlflP  may,  at  any  time  be- 
fore trial,  discontinue  as  to  the  rest,  and  proceed  to  trial  and  judgment  against 
those  so  served. — Bates  v.  Reynolds,  20  N.  Y.  Super.  Ct.  (7  Bosw.)  685. 

(Pa.)  Where  one  of  two  obligees  has  been  discharged  as  a  bankrupt,  the 
plaintiff  may  enter  a  nol.  pros,  as  to  him,  and  proceed  to  trial  against  the 
other. — Commonwealth  v.  Nesbitt,  2  Pa.  (2  Barr)  16. 

(Pa.)  An  action  of  debt  was  brought  against  three  persons.  One  pleaded 
coverture,  and  an  award  was  found  against  the  other  two,  and  an  appeal 
taken  by  one.  The  plaintiff  suffered  a  nonsuit  as  to  the  married  woman. 
Heldy  that  he  might  recover  In  the  same  action  against  the  other. — ^Welst  v. 
Jacoby,  62  Pa.  (12  P.  F.  Smith)  110. 

(S.  C.)  In  an  action  on  a  contract,  If  It  appears  that  the  liability  Is  joint 
and  several,  plaintiff,  falling  to  prove  the  case  against  all  the  joint  makers, 
may  discontinue  as  to  those  against  whom  there  is  no  proof,  and  take  judg- 
ment against  the  one  proved  to  be  liable  on  the  contract. — Freeman  v.  Clark, 
3  Strob.  (S.  C.)  281. 

(Tex.)  Rev.  Civ.  St.  1911,  art.  1897,  Is  mandatory ;  and.  In  the  absence  of 
a  pleading  alleging  the  facts  required  by  the  statute,  a  judgment  against  a 
guarantor,  after  the  suit  had  been  dismissed  as  to  the  principal  obligor,  was 
erroneous. — First  Nat.  Bank  v.  Thurmond,  159  S.  W.  164. 

(Wash.)  In  an  action  on  an  Insurance  policy,  the  complaint  alleged  that 
plaintiffs  had  each  an  Interest  in  the  Insured  property,  and  that  the  policy 
was  Intended  to  be  for  their  mutual  benefit,  but  that  it  was  Issued  In  the 
name  of  plaintiff  N.,  and  defendant  refused  to  pay  the  loss  because  plaintiff 
C.  was  not  named  In  it.  The  prayer  was  to  reform  the  policy  so  as  to  Include 
C,  and  for  a  money  judgment.  Heldy  that  a  finding  that  there  was  no  mis- 
take, and  a  dismissal  of  the  action  as  to  C,  did  not  require  a  dismissal  as  to 
N.  also,  since  reformation  was  not  the  only  relief  sought. — C^ishing  v.  Wil- 
liamsburg City  Fire  Ins.  Co.,  4  Wash.  St.  538,  30  Pac  736 ;  Same  v.  American 
Ins.  Co.,  Id. 

III.  Actions  Ex  Delicto. 

In  actions  of  tort  against  several  defendants,  where  several  can  be  jointly 
guilty  and  liable,  the  plaintiff  may  discontinue  as  to  part  and  proceed  against 
the  others.    A  verdict  may  be  in  favor  of  some  and  against  others,  and  judg- 
ment may  be  entered  against  those  who  are  found  guilty. 
— (N.  Y.)    Lockwood  v.  Bull,  1  Cow.  322,  13  Am.  Dec.  539 ; 
(S.  C.)    Chanet  v.  Parker,  1  Mill,  Const  333 ; 
(Vt)     Wright  V.  Cooper,  1  Tyler,  425. 

(Colo.)  Where,  pending  a  motion  for  a  new  trial,  and  after  verdict  against 
two  joint  tort-feasors,  the  action  is  dismissed  as  to  one  of  them  with  the  con- 
sent of  the  other,  It  is  not  error  to  enter  judgment  on  the  verdict  after  denial 
of  the  motion,  against  the  remaining  defendant. — Dewoody  v.  Guertln,  58  Pac. 
794,  13  Colo.  App.  517. 

(Colo.)  An  order  of  dismissal  of  a  joint  defendant  In  an  action  for  conver- 
sion does  not  affect  the  liability  of  his  codefendant. — Carper  v.  Rlsdon,  76  Pac. 
744,  19  Colo.  App.  530. 

(111.)  Where  a  verdict  Is  returned  against  several  defendants  In  an  action 
of  tort,  and  judgment  is  rendered  against  them,  it  must  be  for  the  full  amount 
against  all;  but  the  plaintiff  may  dismiss  as  to  part  and  take  judgment 
against  the  remaining  defendants  on  the  verdict  of  guilty  against  each. — Il- 
linois Cent.  R.  Co.  v.  Foulks,  92  111.  App.  391,  judgment  affirmed  60  N.  E.  890, 
191  J.U.  57. 

(111.)  A  declaration  charged  two  defendants  with  joint  liability,  and  after 
the  proofs  were  in,  and  arguments  heard,  the  suit  was  dismissed  as  to  one 
defendant  against  the  objection  of  the  other  defendant.  Ueld,  that  as  the 
plaintiff,  by  reason  of  the  objection  made  by  the  remaining  defendant,  was 
apprised  of  the  defective  condition  of  the  declaration,  he  should  have  amended 
it,  and,  having  failed  to  do  so,  it  was  error  for  the  court  to  enter  judgment 
against  the  remaining  defendant  alone. — ^Harris  v.  J.  F.  Humphrey  &  Co., 
103  IlL  App.  46. 
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(Ky.)  Where  a  Joint  action  of  trespass  is  brought  against  several,  but  suf- 
ficient service  is  not  made  on  all  of  them,  the  plaintiff  cannot,  by  dismissing 
his  suit  against  those  on  whom  service  was  insufficient,  proceed  to  trial  against 
the  others  at  the  first  term.— Prince  v.  Flynn,  12  Ky.  (2  Litt)  240. 

(Ky.)  A  verdict  having  been  rendered  against  four  defendants,  in  an  ac- 
tion of  libel,  a  motion  for  new  trial  was  made  on  various  grounds,  one  of 
which  was  that  against  R.,  one  of  the  defendants,  there  was  no  evidence. 
The  court,  being  of  this  opinion,  upon  trial  of  the  motion,  put  the  plaintiff 
upon  terms  that  she  should  dismiss  her  suit  against  R.,  which  she  accepted 
and  entered  a  nol.  pros,  against  him;  and  the  motion  as  to  the  other  de- 
fendants was  overruled,  and  Judgment  rendered  against  them  for  the  amount 
of  the  verdict  Held,  this  was  no  error. — Shelton  v.  Harlow,  64  Ky.  (15  B. 
Mon.)  547. 

(Mass.)  Whether  a  discontinuance  as  to  one  of  two  defendants  charged 
with  unlawful  conspiracy  is  a  bar  to  recovery  against  the  other,  quaere. — 
Evans  v.  O'Connor,  174  Mass.  287,  54  N.  E.  557,  75  Am.  St  Rep.  316. 

(Pa.)  After  defendants  in  trespass  for  mesne  profits  have  pleaded  Jointly, 
and  a  separate  verdict  is  found.  Judgment  may  be  entered  against  some,  and 
a  nolle  prosequi  as  to  the  othei-s.— Chambers  v.  Lapsley,  7  Pa.  (7  Barr)  24. 

(Pa.)  In  an  action  against  two  defendants  as  Joint  tort-feasors,  a  nonsuit 
cannot  be  entered  as  to  one,  and  a  Judgment  be  rendered  against  the  other. — 
Hart  V.  Allegheny  County  Light  Co.,  50  Atl.  1010,  201  Pa.  234. 

(Pa.)  Where  an  adult  and  a  minor  are  Joined  as  defendants  and  Joint  tort- 
feasors in  an  action  of  trespass  q.  c.  f.,  and  it  is  not  discovered  until  after 
the  verdict  that  one  of  the  parties  Is  a  minor,  the  court  may  enter  a  nolle 
prosequi  as  to  the  minor,  and  permit  the  verdict  and  Judgment  to  stand  against 
the  other  defendant. — Crane  v.  Lynch,  27  Pa.  Super.  Ct.  565. 

(Tex.)  Where  two  carriers  were  Jointly  sued  for  damages  to  cattle  shipped 
over  both  roads,  a  Judgment  against  one  was  properly  entered  under  the  stat- 
ute relating  to  discontinuances  in  actions  based  on  Joint  liability. — Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Lee,  65  S.  W.  64. 

(Vt)  Where,  in  an  action  for  trespasses,  plaintiff  is  not  negligent  In  not 
sooner  finding  out  that  one  of  the  defendants  is  not  liable  for  all  of  them, 
he  may  enter  a  nol.  pros,  or  take  a  nonsuit  as  to  such  defendant,  and  have 
Judgment  against  the  others,  where  otherwise  he  would  lose  a  substantial  part 
of  his  damages. — Davenport  v.  Newton,  42  Atl.  1087,  71  Vt  11. 

(Wash.)  Where  a  verdict  was  rendered  against  two  defendants  in  an  action 
ex  delicto,  the  setting  aside  of  the  verdict  and  dismissal  of  the  action  by  the 
court  as  to  one  defendant  and  rendition  of  Judgment  against  the  other  was  not 
error,  each  defendant  being  severally  liable  for  the  whole  damage. — Blrkel 
V.  Chandler,  66  Pac.  406,  26  Wash.  241. 

(W.  Va.)  In  an  action  on  the  case  for  malicious  prosecution,  in  the  nature 
of  a  conspiracy,  a  Judgment  may  be  had  against  one  defendant  and  the  action 
discontinued  as  to  the  others. — ^Porter  v.  Mack,  40  S.  B.  459,  50  W.  Va.  58L 
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(216  Fed.  503) 

REBILLARD  v.  MINNEAPOLIS,  ST.  P.  &  S.  S.  M.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  27,  1914.) 

No.  4173. 

1.  Appeal  and  Ebbob  (§  695*) — Review  op  Evidence — Pabtial  Recobd. 

On  a  question  of  fact  an  appellate  court  cannot  have  the  entire  record 
before  It,  where  the  trial  court  and  Jury  made  an  Inspection  of  the  prem- 
ises where  an  accident  occurred. 

[Ed.  Note: — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  2911- 
2914;    Dec.  Dig.  §  695.*] 

2.  Neolioence  (f  93*) — Imputed  Negligence — ^Injubt  to  Passengeb  in  Au- 

tomobile. 

Plaintiff  was  riding  with  others  as  a  guest  in  an  automobile  at  night 
The  lights  gave  out,  and  they  stopped  at  a  town,  but  could  procure  no 
light,  except  an  oil  lamp,  which  was  very  dim.  After  traveling  several 
miles,  while  they  were  on  a  trail  not  used  or  treated  as  a  public  road, 
and  with  which  none  of  those  in  the  car  was  acquainted,  ttie  machine 
went  over  an  embankment  into  a  cut  made  by  defendant  railroad  com- 
pany, and  plaintiff  was  Injured.  The  place  was  within  the  limits  of  a 
city,  but  in  a  part  which  had  not  been  platted,  nor  streets  or  alleys  dedi- 
cated. Held  that,  aside  from  the  question  of  defendant's  negligence, 
plaintiff  was  chargeable  with  contributory  negligence  and  could  not  re- 
cover. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  {{  147-150 ;  Dec. 
Dig.  §  93.*] 

3.  Negligence   (§  93*) — Negligence  op  Dbivsb  of  Vehiolk  Imputable  to 

Passengeb. 

The  rule  that  the  negligence  of  the  driver  of  a  conveyance  will  not  be 
imputed  to  a  passenger,  whether  the  conveyance  Is  a  public  one  or  the 
passenger  is  the  guest  of  the  driver  of  a  vehicle,  does  not  apply  where  the 
passenger  has  full  knowledge  of  the  danger  and  voluntarily  Incurs  the 
risk. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {§  147-150 ;  Dec. 
Dig.  f  93.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota ;  Charles  F.  Amidon,  Judge. 

Action  at  law  by  Charles  Rebillard  against  the  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

C.  J.  Murphy,  of  Grand  Forks,  N.  D.  (Murphy  &  Toner,  of  Grand 
Forks,  N.  D.,  and  William  M.  Anderson,  of  Devil's  Lake,  N.  D.,  on 
the  brief),  for  plaintiff  in  error. 

Fred  J.  Traynor,  of  Devil's  Lake,  N.  D.  (Flynn  &  Traynor  and 
P.  J.  McClory,  all  of  Devil's  Lake,  N.  D.,  and  John  L.  Erdall  and 
A.  H.  Bright,  both  of  Minneapolis,  Minn.,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED, 
District  Judges. 

*For  other  cases  see  s.  me  topic  ft  8  nttmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 
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TRIEBER,  District  Judge.  This  is  an  action  for  personal  in- 
juries sustained  by  the  plaintiff  below,  who  is  the  plaintiff  in  error, 
and  will  be  referred  to  herein  as  the  plaintiff,  caused  by  an  automo- 
bile, in  which  he  was  riding  as  a  guest  with  a  friend,  running  over 
an  embankment  into  a  deep  cut  made  by  the  defendant  in  the  con- 
struction of  its  road;  and  which  was  unguarded. 

The  allegations  in  the  complaint  are  that  the  defendant  constructed 
a  line  of  railway  through  the  city  of  Devil's  Lake,  N.  D.,  which  in- 
tersected a  public  highway  located  west  of  said  city;  that  in  building 
the  railroad  a  cut  19  feet  in  depth  at  the  point  of  intersection  with 
the  highway  was  made;  that  the  cut  was  not  bridged  over,  nor 
guarded  in  any  way,  so  as  to  warn  travelers  upon  the  highway  of 
the  dangerous  situation  there  existing;  that  on  April  26,  1913,  at 
11 :45  p.  m.  while  plaintiff  was  riding  as  a  guest  in  the  rear  seat  of 
an  automobile  driven  by  the  owner  of  the  car  over  the  said  highway, 
the  car  was  driven  over  the  embankment  into  the  cut,  thereby  injur- 
ing plaintiff. 

The  answer  is  a  general  denial,  and  also  pleads  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  At  the  conclusion  of  the  evi- 
dence the  court  gave  a  peremptory  instruction  in  favor  of  the  defend- 
ant. 

The  evidence  introduced  on  the  part  of  the  plaintiff  tended  to 
show  that  one  Doyon,  who  was  the  owner  of  an  automobile,  had  in- 
vited the  plaintiff  to  take  a  trip  in  his  car,  plaintiff  bing  associated 
with  him  in  the  mercantile  business  at  Doyon,  N.  D. ;  that  at 
Church's  Ferry  they  picked  up  two  additional  guests,  Mr.  McLean, 
who  was  sheriff  of  that  county,  and  Mr.  Chambers,  a  newspaper  man 
and  postmaster  at  Church's  Ferry.  They  left  Church's  Ferry  about  8 
o'clock  shortly  before  dark ;  the  car  was  provided  with  a  prest-o-lite 
tank  for  lighting  purposes;  when  about  8  or  9  miles  from  Church's 
Ferry  the  gas  gave  out;  there  was  an  oil  lamp  on  the  dash  of  the 
car,  but  neither  wick  nor  oil  in  it ;  they  proceeded  in  the  dark  about 
two  miles  to  Grand  Harbor,  where  they  tried  to  get  a  prest-o-lite  gas 
tank,  or  an  ordinary  lantern,  but  failed;  they  procured  some  kero- 
sene and  a  wick  there,  but  the  latter  was  too  large  for  the  lamp  on 
the  car,  and  it  was  trimmed  down  so  as  to  make  it  do,  but  the  light 
afforded  by  the  lamp  was  very  dim;  they  then  proceeded  on  their 
journey  to  Devil's  Lake,  which  was  about  6  miles.  Mr.  McLean  was 
the  only  person  who  was  at  all  familiar  with  the  roads  in  that  section, 
but  he  had  not  been  over  this  road  for  some  time,  and  not  since  the 
defendant  built  its  line  and  made  the  cut,  several  months  before  the 
accident  occurred.  They  traveled  over  what  seemed  to  be  a  prairie 
trail  on  the  section  lines,  grown  over  with  grass  and  weeds,  and  which 
had  never  been  treated  as  a  public  road,  nor  as  a  street  or  alley  of 
the  city  of  Devil's  Lake,  within  whose  corporate  limits  it  was,  and 
where  the  accident  occurred,  and  was  but'  little  traveled.  Mr.  Mc- 
Lean was  standing  on  the  running  board  of  the  car  for  the  purpose 
of  keeping  a  lookout,  while  the  plaintiff  and  Mr.  Chambers  were  sit- 
ting on  the  back  seat  of  the  car.  Shortly  before  reaching  the  place 
of  the  accident  they  got  off  the  trail,  which  was  very  indistinct.    They 
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then  tried  to  get  back  on  the  trail,  but  a  large  rock  was  in  the  way, 
which  caused  them  to  turn  toward  the  section  line,  and  in  attempting 
to  get  back  to  the  trail  the  car  went  over  the  embankment.  The  cut 
does  not  cross  the  trail  at  right  angles,  but  a  little  "biased."  It  is 
undisputed  that,  had  the  car  been  supplied  with  proper  lights,  the 
party  would  not  have  taken  this  trail,  but  would  have  used  tnc  public 
road,  which  would  have  enabled  them  to  avoid  this  cut,  or,  if  on  the 
trail,  the  cut  could  have  been  seen  in  time  to  avoid  the  accident. 
Section  2171,  North  Dakota  Rev.  Code,  prescribes : 

"Every  automobile  or  motorcycle  shall  also  be  provided  with  lights,  the  au- 
tomobile to  carry  not  less  than  two  lights  In  front  of  such  machine,  one  of 
which  to  be  on  either  side." 

The  evidence  is  undisputed  that  the  trail  was  not  treated  or  used 
as  a  public  road,  nor,  being  within  the  limits  of  a  city,  as  a  street  or 
alley.  It  was  a  part  of  the  city  which  had  never  been  platted,  nor 
any  streets  or  alleys  dedicated.  It  is  claimed  on  behalf  of  the  plain- 
tiff that  the  trail,  being  on  the  section  lines,  was  under  the  provisions 
of  section  2477,  R.  S.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  1567),  and  by 
reason  of  the  acceptance  of  the  grant  of  this  strip  as  a  public  road 
by  the  territory  of  Dakota  in  1877,  a  public  road,  and  therefore  it 
was  the  duty  of  the  railway  company  to  guard  the  cut  at  the  intersec- 
tion o{  this  road.  Several  decisions  of  tJe  Supreme  Courts  of  South 
and  North  Dakota  are  cited  to  that  point,  but  an  examination  of  them 
shows  that  they  are  not  in  point,  as  all  they  decided  was  that  the  owner 
of  the  lands  bordering  on  section  lines  takes  them  subject  to  the  ease- 
ment of  the  county  and  state  to  use  them  as  public  roads  or  streets, 
whenever  they  see  proper  to  do  so,  a  privilege  which  had  never  been 
exercised  by  either  the  city,  county,  or  state  in  this  case. 

But  it  is  claimed  on  behalf  of  the  plaintiff,  quoting  from  the  brief, 
that: 

"There  was  at  least  a  road  established  by  user  which  the  defendant  had 
no  right  to  obstruct.  This  traU  had  been  used  for  many  years,  and  the  de- 
fendant, in  utter  disregard  of  the  safety  of  travelers  excavated  a  cut  30  feet 
wide  and  about  15  feet  deep  through  the  road  without  so  much  as  putting  up 
a  warning  signal.  Even  If  the  users  of  the  road  were  mere  licensees,  the  de- 
fendant owed  them  the  duty  of  warning  them  by  building  a  barrier,  placing 
signal  Ughts  or  In  some  other  manner.  The  conditions  were  such  as  to  advise 
defendant  of  the  long  use  of  this  road  for  highway  purposes,  and  it  was  bound 
to  know  that  travelers  might  continue  to  use  this  road,  and  that  it  might,  un- 
der conditions  such  as  existed  on  the  night  in  question,  become  a  vetitable 
deathtrap.  This  was  the  defendant's  duty  under  the  general  law  as  to  U- 
censees,  and  neglect  of  that  duty  would  render  It  liable  to  any  person  injured 
without  contributing  fault" 

[1]  The  evidence,  as  to  whether  the  trail  indicated  that  it  was  used 
to  any  appreciable  extent  as  a  public  road,  is  conflicting,  but  the 
record  shows  that  during  the  trial  the  jury  and  trial  judge,  by  con- 
sent of  all  parties,  made  an  ocular  inspection  of  the  place,  where  the 
accident  occurred.  What  that  inspection  conveyed  to  the  minds 
of  the  court  we  cannot  know  from  the  record ;  in  such  case  the  ap- 
pellate court  cannot  have  the  entire  record  before  it.     Choctaw,  etc- 


12  133  C.  C.  A.  REPORTS 

R.  R.  Co.  V.  Holloway,  114  Fed.  458,  52  C.  C.  A.  260,  affirmed  191 
U.  S.  334,  24  Sup.  Ct.  102,  48  L.  Ed.  207. 

[2]  Assuming  that  the  above  statement  of  the  law  made  by  coun- 
sel for  plaintiff  to  be  correct,  the  question  arises  whether  the  ac- 
cident which  caused  plaintiff's  injuries  occured  "without  contributing 
fault  on  his  part."  It  is  undisputed  that  the  car  on  that  occasion  was 
not  provided  with  lights  as  required  by  the  laws  of  North  Dakota, 
and .  even  in  the  absence  of  such  a  statute  no  reasonably  prudent 
person  would,  on  a  dark  night,  on  a  road  with  which  he  was  un- 
familiar, travel  in  a  motor  car  without  sufficient  lights  to  enable  him 
to  see  whether  there  were  any  dangerous  places  along  the  road  of 
travel,  especially  when  going  to  a  city  known  to  him  to  have  several 
railroads  whose  tracks  would  have  to  be  crossed.  All  the  evidence 
tends  to  show  that  had  the  car  been  supplied  with  proper  lights  this 
road  would  not  have  been  used  by  the  party,  and  if  used  the  cut 
would  have  been  seen  in  time  to  have  avoided  it.  This  clearly  was 
such  negligence  as  to  prevent  a  recovery  on  the  part  of  those  in 
charge  of  the  car. 

[3]  But  it  is  claimed,  and  that  is  the  main  ground  upon  which  a 
reversal  of  this  cause  is  asked,  that  as  the  plaintiff  was  merely  a 
guest  of  the  owner  and  driver  of  the  car,  and  exercised  no  control 
over  the  driver,  the  driver's  negHgence  is  not  attributable  to  him. 

In  Little  v.  Racket,  116  U.  S.  366,  6  Sup.  Ct.  391,  29  L.  Ed.  652, 
which  is  the  leading  American  case  on  this  subject,  and  which  has 
been  followed  by  the  American  courts  generally,  the  rule  was  es- 
tabHshed  that  the  contributory  negligence  of  the  driver  of  a  public 
conveyance  would  not  be  imputed  to  a  passenger.  And  this  court  ia 
Union  Pacific  Ry.  Co.  v.  Lapsley,  51  Fed.  174,  2  C.  C.  A.  149,  16 
L.  R.  A.  800,  and  City  of  Winona  v.  Botzet,  169  Fed.  321,  94  C.  C. 
A.  563,  23  L.  R.  A.  (N.  S.)  204,  has  extended  fhis  rule  to  a  person 
who  accepts  a  gratuitous  invitation  of  the  owner  and  driver  of  a 
vehicle  to  ride  with  him,  even  if  it  is  not  a  public  conveyance.  But 
an  examination  of  the  many  cases  on  that  question  shows  that  the 
writers  of  the  opinions  are  careful  to  except  a  passenger  or  guest 
who  with  knowledge  of  the  danger  remains  in  such  dangerous  posi- 
tion. Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228 ;  Brickell  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  120  N.  Y.  290,  294,  24  N.  E.  449,  17  Am.  5t.  Rep.  648; 
Transfer  Co.  v.  Kelley,  36  Ohio,  86,  91,  38  Am.  Rep.  558;  Wabash, 
etc.,  Ry.  Co.  v.  Shacket,  105  111.  364,  44  Am.  Rep.  791 ;  Davis  v. 
C,  R.  I.  &  P.  Ry.  Co.,  159  Fed.  10,  19,  88  C.  C.  A.  488,  497,  16 
L.  R.  A.  (N.  S.)  424;  Brommer  v.  Pennsylvania  Ry.  Co.,  179  Fed. 
577,  581,  103  C.  C.  A.  135,  29  L.  R.  A.  (N.  S.)  924;  Dean  v.  Penn- 
sylvania R.  R.  Co.,  129  Pa.  524,  18  Atl.  718,  6  L.  R.  A.  143,  15  Am. 
St.  Rep.  733. 

In  Davis  v.  C,  R.  I.  &  P.  Ry.  Co.,  supra,  this  court  quoted  with 
approval  the  following  extract  from  Brickell  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  supra : 

**The  rule  that  the  driver's  negllgeDce  may  not  be  imputed  to  the  plaintiff 
should  have  no  application  to  this  case.  Such  rule  is  only  applicable  to  cases 
where  the  relation  of  master  and  servant  or  principal  and  agent  does  not  exist,. 
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or  where  the  passenger  is  seated  away  from  the  driver  by.  an  enclosure,  and 
Is  without  opportunity  to  discover  danger  and  to  inform  the  driver  of  it  It 
is  no  less  the  duty  of  the  passenger,  where  he  has  the  opportunity  to  do  so, 
than  of  the  driver  to  learn  of  danger,  and  avoid  it  if  practicable." 

The  same  rule  is  laid  down  in  Shultz  v.  Old  Colony  Street  Ry. 
Co.,  193  Mass.  323,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.)  597,  118  Am.  St. 
Rep.  502,  9  Ann.  Cas.  402 ;  Partridge  v.  Boston  &  M.  Ry.  Co.,  184  Fed. 
219,  107  C.  C.  A.  49. 

The  plaintiff,  as  a  reasonably  prudent  person,  must  have  known 
of  the  danger  incident  to  riding  in  a  motor  car  on  a  dark  night,  with- 
out lights,  over  roads  with  which  neither  the  driver  of  the  car,  nor 
any  of  the  persons  with  him  in  the  car,  were  familiar.  When  with 
full  knowledge  of  that  fact  the  plaintiff  remained  in  the  car  he  was 
as  guilty  of  negligence  as  the  driver  himself.  As  stated  by  Judge 
Philips  in  the  Davis  Case : 

**The  law  of  common  sense  applied  to  snch  a  situation  is  that  the  movement 
and  control  of  the  vehicle  is  as  much  under  the  direction  and  control  of  one 
as  of  the  other." 

The  action  of  the  court  in  directing  a  verdict  in  favor  of  the  de- 
fendant was  right,  and  the  judgment  is  accordingly  affirmed. 


(216  Fed.  507) 

NATIONAL  TUBE  CO.  V.  MARK  et  aL 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit    July  25,  1914.) 

No.  2417. 

L  Patents  (§  328*) — Validity  and  Infringement — Mechanism  fob  Rifling 
Pipes  ob  Tubes. 

The  Fell  patent,  No.  888,984,  for  apparatus  for  rifling  pipes  or  tubes  was 
not  anticipated,  discloses  patentable  invention,  making  a  distinct  and  val- 
uable advance  in  the  art,  and  its  claims  are  entitled  to  a  fairly  broad 
construction ;  also  held  infringed  as  to  claims  1,  2  and  3. 

2.  Patents  (§  165*)  —  Constbuciion  of  Claims  —  "Substantially  as  De- 

SCBIBED." 

At  least  In  all  recent  patents,  granted  since  the  rule  of  the  Patent  Of- 
fice established  by  the  decision  of  the  Commissioner  in  1902  in  If/x  parte 
Shepler,  102  O.  G.  468,  has  been  in  force,  and  save  in  exceptional  instances, 
the  presence  or  absence  of  the  phrase  ''substantially  as  described"  in  a 
claim  is  of  no  interpretative  importance,  words  of  such  import  being  im- 
plied if  not  expressed.  Such  words,  if  present,  do  not  limit  the  patentee 
to  the  exact  mechanism  described,  nor  deprive  him  of  the  benefit  of  the 
rule  of  equivalents  to  the  same  extent  as  if  they  were  absent. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent.  Dig.  {  241;  Dec.  Dig. 
|165.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6741,  6742.J 


*For  other  casee  se«  same  topic  A  8  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3.  Patents  (§  157*) — Constbuction — Rules  of  Patent- Office. 

When  the  Patent  Office  has  a  settled  rule  of  construction  under  which  ft 
certain  phrase  in  a  patent  grant  has  a  fixed  meaning,  acquiesced  in  by 
the  patentee,  the  courts  cannot  afterward  rightfully  say  that  the  phrase 
means  something  more  or  something  less. 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent  Dig.  {§  229-232;  Dec. 
Dig.  I  157.* » 

Ck)nclusivene8S  and  effect  of  decisions  of  patent  office  in  proceedings  on 
applications,  see  note  to  Novelty  Glass  Mfg.  Co.  v.  Brookfield,  95  C.  C. 
A.  530.] 

4.  Patents  (§  165*) — Constbuction  of  Claims. 

Where  a  patent  contains  both  a  broad  and  a  narrow  claim  and  suit  Is 
brought  on  the  broad  claim,  the  court  cannot  construe  into  it  a  limitation 
not  therein  expressed,  but  which  is  expressed  in  the  narrower  claim,  and 
by  which  alone  one  is  distinguished  from  the  other. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {  241 ;  Dec  Dig.  $ 
165.*] 

5.  Patents  (§  168*) — Construction — Estoppel  by  Fboceedinos  in  Patent 

Office. 

It  is  not  necessarily  important  that  when  the  examiner  rejects  a  claim 
in  an  application  for  a  patent  on  a  reference  to  an  earlier  patent,  the  ap- 
plicant thereupon  amends  the  claim,  but  it  is  of  importance  and  creates 
■    an  estoppel  against  the  patentee  only  when  it  additionally  appears  that 
the  effect  of  the  amendment  was  to  narrow  the  claim. 

[Ed.  Note.—For  other  cases,  see  Patents,  Cent  Dig.  {{  243%,  244 ;  Dec. 
Dig.  §  168.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio ;  John  E.  Sater,  Judge. 

Suit  in  equity  by  National  Tube  Company  against  Cyrus  Mark,  An- 
son Mark,  and  Clayton  Mark,  partners,  as  the  Mark  Manufacturing 
Company.  Decree  for  defendants,  and  complainant  appeals.  Re- 
versed. 

D.  Anthony  Usina,  of  New  York  City  and  Charles  C.  Linthicum,  of 
Chicago,  111.,  for  appellant. 

Charles  Neave,  of  New  York  City  and  James  K.  Bakewell,  of  Pitts- 
burg, Pa.,  for  appellees. 

Before  KNAPPEN  and  DENISON,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

DENISON,  Circuit  Judge.  [1]  This  is  the  usual  patent  infringe- 
ment suit,  brought  by  appellant,  as  plaintiff  in  the  court  below,  and 
based  upon  patent  No.  888,984,  issued  May  26,  1908,  to  Charles  Fell 
for  "apparatus  for  rifling  pipes  or  tubes."  Pipes  used  for  the  trans- 
mission of  liquids  had  always  been  constructed  with  as  smooth  an  in- 
ner surface  as  possible,  in  order  to  minimize  the  friction.  It  developed 
that  in  the  long-distance  carrying  of  the  heavy  viscous  oils  of  Califor- 
nia, the  adhesion  of  the  oil  to  the  inner  surface  of  the  pipe  was  a  seri- 
ous obstacle.  In  1904  Isaacs  and  Speed  made  an  ingenious  discovery. 
They  found  that  a  film  of  water  interposed  between  the  pipe  and  the 
oil  would  remove  the  trouble,  that  if  a  little  water  was  put  in  with  the 

*For  other  cases  see  smme  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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oil  and  the  whole  liquid  given  a  rotary  motion,  the  resulting  centrifugal 
force  would  throw  the  water  out  against  the  pipe  and  create  the  desir- 
ed water  film,  and  that  sufficient  rotary  motion  could  be  induced  by 
rifling  the  pipe,  so  that  when  the  contents  were  pumped  through,  giv- 
ing primarily  a  longitudinal  motion,  there  would  be  induced  a  sec- 
ondary spiral  motion.  They  utilized  their  discovery  by  a  method 
patent,  not  now  involved,  and  by  an  apparatus  or  device  for  rifling 
pipe.  This  was  designed  for  use  in  the  field,  after  the  pipe  was 
manufactured  in  the  ordinary  way,  and  it  consisted  of  a  rigid  frame- 
work encircling  the  pipe  and  carrying  four  rollers  or  small  wheels 
which  projected  inwardly  radially  to  the  pipe,  and  the  innermost  points 
of  which  were  in  a  circle  considerably  smaller  than  the  outer  periphery 
of  the  pipe.  It  necessarily  followed  that  as  the  pipe  was  passed 
through,  four  corresponding  indentations  would  be  made,  resulting  in 
ribs  upon  the  inside  of  the  pipe.  These  indenting  wheels  were  so 
hung  in  the  surrounding  frame  that  their  axes  were  not  parallel  to  the 
corresponding  diameter  of  the  pipe,  but  were  at  an  angle  of,  say,  20 
degrees  therefrom.  It  followed  that  the  pipe,  as  it  passed  through 
lengthwise,  would  slowly  rotate,  and  that  the  resulting  ribs,  grooves,  or 
depressions  on  the  inside  of  the  pipe  would  be  helical  instead  of  longi- 
tudinal. This  invention  received  distinct  commercial  approval,  but  the 
difficulty  and  expense  of  handling  pipe  in  this  way  were  considerable, 
and  application  was  made  to  plaintiff,  a  large  manufacturer,  to  produce 
and  sell  pipe  in  that  form  at  its  factory.  The  natural  query  was  wheth- 
er pipe  could  be  put  into  that  shape  by  or  in  connection  with  the  orig- 
inal drawing  and  rolling  process,  and  while  it  was  hot  and  comparative- 
ly plastic;  and,  if  so,  how  that  could  be  done.  These  questions  were 
submitted  to  Fell,  plaintiff's  superintendent,  and  the  patent  in  suit  is 
his  answer. 

Fell  built  his  invention  upon  a  device  very  common  in  the  rolling 
mill  art,  a  pair  of  skewed  rolls.  These  consist  of  an  upper  and  a  low- 
er horizontal  shaft,  each  carrying  a  roll  with  such  concavity  in  its  sur- 
face that  the  pipe  may  travel  between  the  two,  while  moving  longitu- 
dinally upon  a  line  at  right  angles  to  a  vertical  plane  halfway  between 
the  vertical  planes  of  the  two  roll  shafts ;  in  other  words,  the  upper 
and  lower  roll  shafts,  instead  of  being  at  right  angles  to  the  travel  of 
the  pipe,  make  complementary  angles  thereto  of,  e.  g.,  70°  and  110°, 
the  upper  roll  shaft  having  its  left-hand  end  moved  20°  forward,  and 
the  lower  one  having  its  corresponding  end  moved  20°  backward  from 
the  right-angled  position.  Obviously,  if  the  concavity  in  each  roll 
was  upon  the  arc  of  a  circle,  this  nonparallelism  of  the  upper  and  low- 
er roll  shafts  would  so  distort  the  opening  that  a  circular  pipe  could  not 
pass  through,  and  in  order  to  make  this  opening  or  "pass"  circular, 
when  projected  upon  a  plane  at  right  angles  to  the  pipe  axis,  and  so 
suitable  for  the  passage  of  circular  pipe,  it  is  necessary  to  make  each 
concavity  partially  elliptical.  Such  "skewed  rolls"  operate  at  the  same 
time  to  forward  and  to  rotate  the  pipe,  and  were  in  common  use,  par- 
ticularly for  straightening  purposes.  It  occurred  to  Fell  that  by  put- 
ting circumferential  beads  or  ribs  upon  the  concave  faces  of  these 
rolls  he  could  get  the  desired  result.    Experiment  demonstrated  that 
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this  was  so.    The  difference  between  what  Isaacs  and  Speed  had  done 
and  what  Fell  did  is  made  clear  by  the  following  sketches : 

(Fig.  1,  Isaacs  &  Speed.)  (Fig.  3,  Fell.) 


Fell's  patent  has  14  claims ;  the  bill  alleged  infringement  of  all.  In 
the  court  below  plaintiff  relied  upon  nearly  all,  but  in  this  court  it 
practically  confines  itself  to  the  first  three ;  and  we  shall  find  it  neces- 
sary to  refer  to  the  others  only  for  the  sake  of  applying  the  differen- 
tiation test,  in  order  to  determine  the  meaning  of  the  first  three.  They 
are  as  follows : 

"1.  In  apparatus  for  rlfllog  pipes  or  tubes,  a  pair  of  skewed  rolls  forraed 
with  cirimmfereDtfal  grooves  or  passes  for  the  pipes  or  tubes  having  circum- 
ferentiallr  extending  rifling  beads  or  ribs,  substantially  as  described. 

"2.  In  apparatus  for  rifling  pipes  or  tubes,  a  pair  of  sliewed  rolls  formed 
with  drcumfercntial  grooves  or  passes  for  tbe  pipes  or  tubes  having  clrcnni- 
ferentlally  extending  rifling  beads  or  ribs,  and  means  for  positively  rotating 
botli  of  tiie  rolls,  substantially  as  described. 

"3.  In  apparatus  for  rifling  pipes  or  tubes,  a  pair  of  rolls  having  each  t 
groove  or  pass  for  the  pipes  or  tubes  with  circumferential ly  extending  rlllliig 
beads  or  ribs,  the  two  rolls  having  their  axes  crossing  each  other,  and  means 
for  positively  driving  tbe  said  rolls,  substantially  as  described." 

We  see  no  substantial  distinction  between  these  claims.  The  ele- 
ment added  by  the  second  claim,  "means  for  positively  rotating  both 
of  the  rolls,"  is  the  statement  of  an  element  which,  in  some  form,  must 
be  present  to  make  the  device  independently  operative ;  and  the  third 
claim  merely  uses  different  terms  of  description  for  the  same  rolls, 
so  we  may  confine  ourselves  to  the  first  claim. 

The  novelty  of  the  broad  result  which  Fell  accomplished  is  not 
questioned ;  no  one  had  ever  before  rifled  pipe  with  a  pair  of  skewed 
,  rolls  carrying  circumferential  beads;  upon  this  branch  of  the  case, 
the  only  question  is  whether  his  solution  required  invention  as  dis- 
tinguished from  expert  skill.    There  were  in  existence  two  classes  of 
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machines,  more  or  less  analogous.  One  was  for  corrugating  hollow 
pipe ;  tne  other  was  for  twisting  solid  bars.  The  first  class  is  typified 
by  Fife,  No.  426,439,  April  29,  1890.  This  consisted  of  two  indenting 
rollers,  upper  and  lower,  upon  skewed  axes  so  that,  as  the  tube  was 
fed  between  them,  they  produced  a  helical  indentation.  The  axes  of  the 
rolls  were  almost  parallel  with  the  axis  of  the  pipe,  whereby  it  resulted 
that  the  helix  had  a  very  low  pitch,  and  the  product  was  what  would 
naturally  be  called  a  corrugated  tube;  but  if  there  is  any  distinction 
between  corrugating  and  rifling  due  to  the  pitch  of  the  groove,  Isaacs 
and  Speed  had  bridged  the  gap  by  applying  the  same  idea  to  rifling, 
except  that  they  used  four  indenting  rolls,  and  thus  provided  a  pass 
within  the  circle  struck  through  these  four  points,  instead  of  through 
merely  the  two  opposite  contact  points  of  Fife.  The  other  class  of 
devices  was  used  for  making  twist  drills,  and  is  best  typified  by  Denk, 
No.  761,880,  June  7,  1904.  He  uses  skewed  rolls,  each  having  one  cir- 
cumferential, large,  high  rib.  The  round  bar  to  be  twisted  was  first 
provided  with  two  oppositely  disposed  large  longitudinal  grooves  of 
about  the  same  cross-section  shape  as  the  cross  section  of  the  circum- 
ferential rib  on  the  rolls,  and  these  grooves  were  made  very  deep,  so 
that  the  two  left  only  a  comparatively  thin  web  of  the  bar  between 
them.  As  the  rod  is  advanced  through  the  skewed  rolls,  with  the 
upper  and  lower  ribs  engaging  the  respective  grooves,  and  as  the  rear 
end  of  the  rod  is  gripped  fast  against  rotation,  it  necessarily  twists  on 
this  central  web,  and  the  result  is  a  twist  drill. 

We  are  satisfied  that  Fell  made  a  distinct  and  valuable  advance,  and 
one  beyond  the  limits  of  mechanical  skill,  and  that  his  first  claim  is 
valid.  No  one  of  the  pipe  corrugating  devices  had  an  indenting  bead 
upon  a  roll,  which  roll  conveyed  a  double  motion  to  the  pipe.  In  all 
these  corrugating  devices  the  parts  which  corresponded  to,  and  were 
perhaps  equivalent  to,  the  indenting  bead  were  carried  upon  a  sta- 
tionary pipe-inclosing  framework.  They  were  adaptations  of  the 
screw-cutting  lathe.  The  idea  that  this  indenting  element  could  be 
carried  circumferentially  upon  the  surface  of  a  roll  is  not  disclosed  by 
any  of  the  corrugating  patents,  had  not  occurred  to  these  inventors, 
and  to  us  seems  not  obvious.  If  it  did  occur  to  one,  it  seems  likely  that 
the  thought  would  be  rejected  because  all  these  corrugating  and  in- 
denting rollers  pressed  inwardly  on  a  pressure  line  radial  to  the  pipe ; 
and,  while  the  same  thing  woild  be  true  of  one  centrally  located  bead 
in  the  upper  and  lower  rollers,  this  would  produce  only  two  grooves — 
not  enough  for  efficient  rifling — and  as  soon  as  the  beads  were  put 
anywhere  except  in  the  center  of  the  rolls  the  indenting  pressure  be- 
came tangential  and  not  radial.  That  this  apparently  abnormal  action 
would  produce  a  satisfactory  result  in  pipe  of  this  character  is  due 
only  to  the  fact  that  well-shaped  grooves  are  not  necessary,  and  that 
a  slight  indentation  is  sufficient. 

The  twist  drill  machine  is,  upon  the  whole,  no  closer.  It  has  skewed 
feed  rolls,  carrying  one  circumferential  bead,  but  this  also,  being  cen- 
tral on  the  roll,  is  radial  to  the  pipe ;  and — more  important  than  that — 
it  was  not  designed  to,  and  did  not  operate  to,  make  an  indented 
groove  in  pipes  or.  in  anything  else.    The  groove  was  made  by  other 
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means,  and,  having  been  so  provided,  was  then  used  as  a  means  of 
twisting  the  weakened  central  web.  It  was  a  small  device,  used  for 
making  small  things  in  a  tool  factory;  and  to  take  this  device  and  en- 
large it  to  be  suitable  for  rolling-mill  purposes,  and  to  substitute  tan- 
gential, small,  slightly  indenting  beads  for  the  single,  radial,  compara- 
tively large  grippmg  bead,  producing  eight-inch  rifled  pipe,  instead  of  a 
small  twist  drill,  impresses  us  as  clear  and  strongly  marked  invention, 
which,  while  not  primary  in  every  sense  of  the  word,  yet  is  so  distinct 
and  so  meritorious  as  to  entitle  Fell  to  a  fairly  broad  and  liberal  con- 
struction of  his  patent.  The  advance  was  great  enough  and  the  in- 
vention clear  enough  so  that  we  do  not  need  to  place  reliance  upon 
the  great  practical  utility  of  the  device,  or  upon  the  fact  that  defend- 
ants, after  experimenting  with  several  other  forms,  were  apparently 
forced  to  adopt  the  same  general  plan  of  manipulation ;  though  both 
of  these  features  are  present  in  this  case. 

The  question  of  infringement  requires  an  interpretation  of  the 
terms  of  the  claim,  which  may  or  may  not  cover  defendants'  structure, 
according  as  the  interpretation  is  liberal  or  narrow.  The  defendants, 
having  received  an  order  for  a  large  quantity  of  this  rifled  pipe  from 
the  same  customer  who  had  been  buying  from  plaintiff,  and  on  the 
condition  that  they  would  sell  at  a  less  price,  first  tried  a  modification 
of  the  Isaacs  and  Speed  device,  and  then  made  some  other  changes, 
settling  down  upon  and  continuing  to  use  a  structure  which,  instead 
of  the  conventional  roll,  is  built  up  from  discs  of  different  sizes  rigidly 
attached  to  a  shaft  This  structure  is  shown  in  comparison  with  plain- 
tiff's by  the  following  sketches  made  by  plaintiff's  expert,  and  which, 
though  not  accurate,  are  not  essentially  unfair  (only  the  upper  roll  of 
the  pair  being  shown) : 


FEIX. 


DEFEND  AHT. 


It  is  obvious  that  if  there  was  indenting  pressure  exercised  vertically 
upon  the  upper  and  lower  parts  of  a  hot  and  ductile  pipe,  the  circular 
cross-section  would  be  distorted  and  the  sides  would  be  bulged  out  hori- 
Eontally,  unless  resistance  against  such  distortion  was  provided  at  this 
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point.  The  plaintiflf's  rolls,  extending  as  they  do  to  the  same  central, 
horizontal  plane,  provide  this  resistance  by  the  extreme  parts  of  the 
semielliptical  concavity;  and  when  these  rolls  are  projected  upon  an 
intermediate  vertical  plane,  as  has  been  done  in  the  above  sketch,  these 
extreme  parts  appear  to  be  and  may  not  improperly  be  thought  of  as 
flanges  on  the  rolls,  and  they  provide  a  rolling,  f  rictional  contact  with 
the  pipe,  resisting  the  tendency  to  side  expansion  along  and  near  its 
central,  horizontal  plane;  and,  while  we  recognize  that  the  term  lacks 
perfect  accuracy,  we  shall,  for  convenience,  speak  of  this  part  of  the 
roll  as  the  "flange."  The  defendants'  rolling  structure  does  not  have 
this  part.  The  largest  disc  on  the  upper  roll  is  the  one  which  makes 
the  lowermost  indentation  in  the  upper  half  of  the  pipe,  and  as  it  does 
not  extend  below  this  point,  it  cannot  provide  resistance  for  the  tend- 
ency to  horizontal  expansion;  but,  as  this  resistance  is  vitally  neces- 
sary, the  defendants  provide  it  by  guide-plates  {4  and  5)  fixed  to  the 
framework  and  accomplishing  the  same  ultimate  function  by  a  sliding 
friction  instead  of  a  rolling  friction.  The  defendants  say  of  their 
device :  First,  that  it  is  not  a  roll  at  all ;  second,  that  the  roll  flanges 
are  an  essential  part  of  plaintiff's  structure,  and  that  these  the  defend- 
ants have  omitted.  It  is  also  contended,  rather  as  part  of  the  first 
point  just  named,  that  the  patent  contemplates  and  is  confined  to  a 
roll  which  is  in  contact  with  the  walls  of  the  pipe  throughout  the 
greater  part  of  the  roll  surface  between  the  beads,  so  as  to  have 
throughout  its  surface  the  forming  function.  The  considerations 
which  require  that  construction  of  the  claim  which  will  support  these 
contentions  are  said  to  be  found  on  the  face  of  the  patent,  in  the  Pat- 
ent Office  proceedings  and  in  the  prior  art. 

We  see  nowhere  any  reason  for  doubting  that  the  defendants'  built- 
up  structure  comes  within  the  broad  and  general  definition  of  "a  pair 
of  skewed  rolls  with  circumferential  grooves  having  circumferential 
beads."  As  the  beads  are  the  chiefly  effective  parts  in  the  rifling  opera- 
tion, it  can  make  no  difference  whether  they  are  built  up  by  discs,  leav- 
ing the  intervening  parts  open,  or  whether  all  parts  were  first  cast  solid 
and  then  the  intervening  parts  cut  away.  The  points  which  grip  and 
indent  and  forward  and  rotate  the  pipe  are  just  the  same  whether  the 
body  of  the  device  is  in  solid  or  in  skeleton  form.  The  development 
of  defendants'  structure  demonstrates  that  it  is  "a  pair  of  skewed 
rolls."  They  took  their  ordinary  sizing  rolls  with  semicircular  groove, 
cast  ribs  in  the  grooves,  and  skewed  the  axes.  This  device  would  not 
work,  because  the  pass  was  not  circular.  The  extremities  of  the 
groove — what  we  have  called  the  roll  flanges — were,  by  the  skewing, 
projected  into  the  pass  on  the  sides.  These  flanges  being  thus  in  the 
way,  the  defendants  cut  them  off  and  substituted  the  guides,  but  by 
this  change  the  rolls  did  not  lose  their  general  character ;  they  contin- 
ued to  be  skewed  rolls,  with  a  circumferential  groove  having  circum- 
ferential beads.  The  defendants  then  cut  away  some  of  the  face  of  the 
roll  between  the  ribs,  making  the  ribs  higher,  whereby  it  became  ap- 
parent that  they  were,  as  they  always  had  been,  the  edges  of  discs 
imbedded  in  the  roll;  but  the  structure  did  not,  because  its  surface 
contour  was  thus  changed,  cease  to  be  a  roll  carrying  beads.    It  also 
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continued  to  have  the  circumferential  groove.  Obviously  there  must 
be  grooves,  or  else  the  pipe  could  not  pass  through.  A  groove  is  an 
opening  with  a  bottom  and  with  sides,  and  these  parts  are  sufficiently 
marked  by  the  three  discs.  If  these  were  close  together,  or  if  two 
more  graduated  discs  were  inserted  between  the  central  one  and  each 
side  one,  it  would  be  perfectly  apparent  that  there  was  a  circumferen- 
tial groove;  and  we  think  it  no  less  true  because  the  surface  is  not 
completely  marked.  We  are  not  sure  that  defendants  intend  to  deny 
that  their  device  responds  to  a  definition  of  the  terms  of  the  claim,  so 
broadly  considered. 

Are  the  side-supporting  flanges  of  plaintiff's  rolls  to  be  considered 
as  performing  a  function  essential  to  the  device  and  as  a  feature  which 
defendant  must  use,  in  form  or  by  equivalent,  before  there  is  in- 
fringement? We  think  they  are.  It  is  true  that  the  first  claim  does 
not  call  for  these  flanges  in  so  many  words,  and  that  some  of  the  other 
claims  impliedly  do  so  by  calling  for  a  "semielliptical  groove  or  pass," 
since  the  groove  will  not  be  completely  semielliptical  unless  it  is  car- 
ried down  to  the  central  plane;  but  this  term,  "a  pair  of  rolls,*'  used 
in  this  connection,  necessarily  means  rolls  that  will  roll  pipe ;  and  such 
a  construction  of  them  or  their  associated  parts  that  the  pipe  will  re- 
tain its  general  form  is  necessarily  implied.  However,  the  very  fact 
that  this  limitation  as  to  the  form  of  the  roll  is  not  expressed  in  the 
claim,  but  that  any  implication  on  that  subject  arises  from  the  neces- 
sity that  the  device  shall  operate,  indicates  that  no  narrow  rule  of 
equivalency  can  be  applied,  and  that  when  something  else  is  substituted 
which  was  already  a  well-known  means  of  performing  the  same  func- 
tion, and  when  its  construction  did  not  involve  any  invention,  the 
thing  so  substituted  is  a  mechanical  equivalent,  and  infringement  is 
not  thereby  escaped.  We  have  already  pointed  out  that  these  side 
flanges  or  extreme  ends  of  the  semielliptical  groove  have  no  function, 
except  to  resist  the  outward  bulge  of  the  pipe  at  this  point.  In  a  fair 
sense  they  are  rolling  guides;  and  the  stationary  guides  used  by  de- 
fendants (shown  in  cross-section  in  the  above  sketch)  have  precisely 
the  same  function  and  perform  it  in  the  same  way,  except  that  the  fric- 
tion is  sliding  instead  of  rolling.  Further,  the  Root  patent.  No.  180,- 
643,  of  August  1,  1876,  had  skewed  rolls,  in  each  of  which  the  groove 
or  pass  was  not  semielliptical,  but  more  shallow,  and  was  provided 
with  central  stationary  guides  or  "keepers,"  all  arranged  (as  said  in  de- 
fendants' brief)  "just  exactly  as  in  defendants'  machine."  The  de- 
fendants, therefore,  have  substituted  for  the  roll  flanges  not  only  an 
equivalent,  but  a  known  equivalent;  and  this  confirms  the  conclusion 
that  infringement  is  not  thereby  avoided. 

We  find  nothing  upon  the  face  of  the  patent  requiring  the  claim  to 
be  limited  to  rolls  which  had  these  flanges  attached  to  and  integral 
with  the  rolls.  It  is  true  that  neither  by  drawing  nor  specification 
does  Fell  suggest  the  performance  of  this  function  by  stationary  parts 
of  the  frame,  but  this  is  not  necessary.  In  the  absence  of  something 
clearly  showing  that  the  patentee  did  intend  to  have  his  grant  con- 
fined to  a  specific  form,  a  broad  and  generic  claim  may  rightfully  stand 
on  a  mere  specific  disclosure;   and  the  invalidity  of  such  a  claim  (if 
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it  is  invalid)  will  result,  not  from  the  applicant's  failure  to  use  more 
sweeping  language  in  his  specification,  but  from  the  state  of  the  art 
limiting  the  actual  invention.  The  claims  are  part  of  the  description 
required  by  statute,  and  in  them,  and  not  in  that  part  of  the  description 
which  is  now  commonly  called  "specification,"  is  the  proper  place  in 
which  to  define  the  breadth  of  the  invention,  as  was  most  accurately 
apprehended  by  Fell's  solicitor  when  he  (though  quite  unnecessarily) 
said  that  various  changes  might  be  made  "without  departing  from  my 
invention  as  defined  by  the  appended  claims." 

[2]  Nor  can  we  find  the  supposed  claim  limitation  to  these  specific 
roll-flanges  in  -the  fact  that  Fell's  specification  and  drawings  showed 
rolls  having  flanges,  and  that  he  claimed  the  rolls  "substantially  as  de- 
scribed." The  stress  which  defendants'  counsel  in  argument  have  put 
upon  this  quoted  phrase,  and  the  constant  recurrence  of  the  question  in 
cases  coming  before  us,  make  it  advisable  to  consider  and  determine 
what  place  fliis  phrase  should  have  in  the  rules  of  claim  construction. 
We  think  a  review  of  the  controlling  principles,  of  the  authoritative 
cases,  and  of  the  established  Patent  Office  practice,  in  the  light  of 
which  its  grants  must  be  considered,  demonstrate  that,  at  least  in  all 
recent  patents,  and  save  in  exceptional  instances,  the  presence  or  ab- 
sence of  this  phrase  is  of  no  interpretative  importance. 

Upon  principle  the  matter  seems  clear.  The  statute  requires  that 
the  specification  should  describe  the  invention,  and  that  the  patentee 
should  specifically  claim  what  is  new.  He  cannot  claim  that  which  he 
has  not  substantially  described;  and  it  seems  necessarily  to  follow 
that  the  idea — not  "exactly  as  described"  or  "precisely  as  described," 
but  "substantially  as  described,"  that  is  to  say,  "not  varying  in  any 
vital  way  from  the  description"  or  "either  in  the  form  shown  or  in  its 
substantial  equivalent" — is  necessarily  inherent  in  every  claim.  So,  in 
Mitchell  V.  Tilghman,  86  U.  S.  (19  Wall.)  287,  391  (22  L.  Ed.  125), 
referring  to  these  words,  it  was  said,  "Words  of  such  import,  if  not 
expressed  in  the  claim,  must  be  implied";  and  again,  in  Hobbs  v. 
Beach,  180  U.  S.  383,  400,  21  Sup.  Ct.  409,  416  (45  L.  Ed.  586),  speak- 
ing of  the  rule  that  these  words  refer  us  back  to  the  specifications, 
that  court  says,  "This  rule,  however,  is  equally  applicable  whether 
these  words  be  used  or  not."  To  say  that  these  words  must  be  im- 
plied, if  not  expressed,  and  to  say  that  if  expressed  they  import  an 
otherwise  nonexistent  limitation,  is  to  propound  a  dialectic  paradox. 
We  cannot  lightly  assume  such  a  self-destructive  contradiction  in  the 
law,  and  its  seeming  existence  calls  for  a  careful  analysis  of  the  ap- 
parently pertinent  and  authoritative  cases. 

In  Seymour  v.  Osborne,  78  U.  S.  (11  Wall.)  516,  547  (20  L.  Ed.  33), 
the  question  was  whether  the  claims  were  void  as  being  for  an  effect 
or  a  function,  as,  for  example : 

"Discharging  the  cut  grain  from  a  quadrant-shaped  piatform  on  which  it 
foils  as  it  is  cut,  by  means  of  an  automatic  sweep-rake  sweeping  over  the 
same,  substantiaUy  as  described." 

The  court  unquestionably  placed  reliance  on  this  phrase,  "substan- 
tially as  described,"  in  reaching  the  conclusion  that  the  claims  were 
not  functional,  but  it  is  not  apparent  that  the  court  would  have  reached 
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any  different  decision  if  the  words  had  not  been  there;  and  the  lan- 
guage of  the  opinion  on  this  point  is  written  by  Mr.  Justice  Clifford, 
who,  only  three  years  later,  in  Mitchell  v.  Tilghman,  supra,  19  Wall. 
287,  391  (22  L.  Ed.  125)  found  it  necessary  to  use  the  language  which 
we  have  already  quoted: 

"Words  of  such  import,  if  not  expressed  in  the  claim,  must  be  impUed,  else 
the  patent  In  many  cases  would  be  Inyalid,"  etc. 

It  seems  quite  clear  that  Mr.  Justice  Clifford  could  not  have  regarded 
his  language  in  Seymour  v.  Osborne  as  laying  down  any  rule  of  law 
to  the  effect  that  the  actual  presence  of  words,  always  constructively 
present,  could  have  controlling  importance.  It  is  further  to  be  noted 
that  Seymour  v.  Osborne  was  decided  in  1870,  construing  patents 
issued  before  1865,  and  both  issue  and  construction  were  before  the  Pat- 
ent Office  rule  on  the  subject  became  finally  settled  as  hereafter  pointed 
out.  In  the  Corn  Planter  Patent,  90  U.  S.  (23  Wall.)  181,  23  L.  Ed. 
161,  the  claim  involved  called  for  a  combination  of  several  parts  "sub- 
stantially as  and  for  the  purpose  set  forth."  From  the  discussion  and 
disposition  of  the  matter  on  pages  217,  218,  and  219,  it  is  apparent  that 
the  court  construed  the  claim  by  reading  into  it  what  was  necessary  to 
make  it  an  operative  device  of  the  general  class  and  for  the  general 
purposes  described ;  and  it  is  difficult  to  see  that  any  different  course 
could  have  been  taken  if  the  concluding  phrase  had  not  been  present 
in  the  claim.  The  remark  that  this  phrase  '^throws  us  back  to  the 
specification  for  a  qualification  of  the  claim"  seems  rather  casual,  be- 
cause clearly  we  will  be  thrown  back  to  the  specification  for  that  pur- 
pose without  any  propelling  aid  from  this  clause.  In  Westinghouse  v. 
Boyden,  170  U.  S.  537,  18  Sup.  Ct.  707,  42  L.  Ed.  1136,  the  opinion 
was  by  Mr.  Justice  Brown,  and  his  remark  on  this  subject,  on  page 
558,  referred  only  to  Seymour  v.  Osborne  and  to  the  Corn  Planter 
Patent,  omitting  reference  to  Mitchell  v.  Tilghman.  The  question  as 
to  the  proper  construction  of  the  claim  had  already  been  decided,  and 
the  presence  of  this  phrase  is  only  referred  to  as  one  of  the  "other 
facts  which  have  a  strong  bearing  in  the  same  connection."  Just  as 
Mr.  Justice  Clifford,  when  the  matter  was  the  second  time  before  him, 
did  not  seem  to  be  controlled  by  his  comment  the  first  time,  so  Mr. 
Justice  Brown,  going  into  the  subject  more  thoroughly  in  Hobbs  v. 
Beach,  was  unwilling  to  say  that  these  words  had  any  meaning. 

In  Hobbs  v.  Beach,  supra,  180  U.  S.,  at  page  399,  21  Sup.  Ct.  at 
page  416  (45  L.  Ed.  586),  the  court  was  confronted  more  squarely 
than  ever  before  with  the  question  of  what  force  should  be  given  to 
these  words.  This  question  wasj  one  of  those  upon  which  the  two 
courts  below  had  differed,  and  if  they  were  held  to  import  full  limita- 
tion to  the  form  of  the  specifications  and  drawings,  there  was  no  in- 
fringement. It  seems  a  fair  conclusion  from  the  opinion  that  Justice 
Brown  found  himself  embarrassed  by  what  had  been  said  in  the  three 
last  above  cases,  on  the  one  side,  and  on  the  other  by  Mitchell  v. 
Tilghman  and  the  inevitable  logic  of  the  situation,  which  compelled 
him  to  say  that  the  rule  of  going  back  to  the  specification  for  a  qualifi- 
cation of  the  claim  and  for  the  elements  of  the  combination  "is  equal- 
ly applicable  whether  these  words  be  used  or  not."     He,  therefore, 
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while  unwilling  to  say  that  they  are  "absolutely  meaningless,"  did  con- 
clude that  "it  is  difficult  to  say  exactly  what  eflfect  should  be  given  to 
these  words/'  and  that  "the  authorities  really  throw  but  little  light 
upon  their  proper  interpretation,"  and  finally  concluded  that  "without 
determining  what  particular  meaning,  if  any,  should  be  given  to  these 
words,"  they  did  not  limit  the  patentee  to  the  exact  mechanism  describ- 
ed, but  that  he  was  still  entitled  to  the  benefit  of  the  doctrine  of  equiv- 
alents. In  spite  of  the  uncertainty  shown  by  the  language  of  the  opin- 
ion, and  on  studying  the  specification  and  claim  of  the  Beach  patent 
and  the  scope  that  must  be  given  in  order  to  sustain  the  charge  of  in- 
fringement by  defendant's  device,  and  also  the  opinions  of  the  courts 
below,  it  is  difficult  to  see  why  Hobbs  v.  Beach  is  not  a  decision  that  a 
claim  containing  these  words  is  entitled  to  the  same  breadth  of  benefit 
of  the  rule  of  equivalents  as  if  the  words  were  not  there.^ 

Since  Hobbs  v.  Beach,  the  Supreme  Court  has  mentioned  the  ques- 
tion only  once,  so  far  as  we  find.  In  Singer  v.  Cramer,  192  U.  S.  265, 
284,  285,  24  Sup.  Ct.  291,  48  L.  Ed.  437,  Mr.  Justice  White  clearly  in- 
dicates his  supposition  that  the  presence  of  this  phrase  in  a  claim  did 
have  a  limiting  eflfect;  but  what  is  said  on  this  subject  is  without  ref- 
erence to  Hobbs  v.  Beach,  and  is  said  after  a  discussion  of  the  Patent 
Office  proceedings  and  the  limitations  accepted  therein  had  led  him  to 
the  conclusion  that  the  limited  construction  of  the  claim  must  be  given. 
We  do  not  think  this  case  should  be  taken  as  a  decisioti  that  the  pres- 
ence of  the  words  necessarily  imports  a  limitation.  It  may  be  use- 
fully noted  that  in  most,  if  not  all,  of  those  Supreme  Court  cases  which 
give  claims  a  broad  construction  and  do  not  limit  them  to  the  form 
shown  in  the  specification  these  words  were  present.  See  (e.*  g.)  Win- 
ans  v.  Denmead,  56  U.  S.  (15  How.)  330,  14  L.  Ed.  717 ;  Clough  v. 
Barker,  106  U.  S.  166,  1  Sup.  Ct.  188,  27  L.  Ed.  134;  Morley  Co.  v. 
Lancaster,  129  U.  S.  263,  9  Sup.  Ct.  299,  32  L.  Ed.  715 ;  Hoyt  v. 
Home,  145  U.  S.  302,  12  Sup.  Ct.  922,  36  L.  Ed.  713. 

In  the  decisions  of  this  court,  statements  are  to  be  found  looking  in 
both  directions.  In  Stilwell  Co.  v.  Eufala  Co.,  117  Fed.  410,  414,  54 
C.  C.  A.  584,  Judge  Day  was  illustrating  the  rule  that  a  claim  should 
be  construed  by  the  specifications,  and  cited  some  of  the  above-named 
Supreme  Court  cases  referring  to  ''substantially  as  described."  So 
far  as  the  case  indicates,  he  did  not,  in  reaching  the  result,  place  any 
dependence  upon  that  phrase ;  on  the  contrary,  the  defendant's  claim 
of  noninfringement  was  overruled  and  the  claims  were  given  a  con- 
struction sufficiently  broad  to  cover  defendant's  apparatus.  In  Sanders 
V.  Hancock,  128  Fed.  434,  436,  63  C.  C.  A.  166,  it  was  said  of  this 
phrase  that  it  "carried  into  the  claims  the  description  of  the  specifica- 
tion."   Judge  Severens  again  was  only  illustrating  the  propriety  of  a 

1  In  addition  to  the  cases  cited  in  Hobbs  v.  Beach,  the  Supreme  Court  had 
referred  to  the  subject  in  Brown  v.  Davis,  116  U.  S.  237,  251,  6  Sup.  Ct.  379, 
29  L.  Ed.  659,  and  in  Pope  v.  Gormully.  144  U.  S.  248,  253.  12  Sup.  Ct.  641, 
36  Lr.  Eki.  423,  but  in  neither  of  these  cases  is  the  matter  of  any  particular 
importance  to  the  decision,  nor  is  it  considered  upon  principle  or  authority, 
nor  in  connection  with  the  fixed  Patent  Office  practice.  See,  also  Avery  v. 
Case  (C.  C.)  139  Fed.  878,  882  (reversed,  but  not  on  this  point,  in  148  Fed.  214, 
78  C.  C.  A.  110). 
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decision  that  when  an  element  was  named  in  a  claim  without  descrip- 
tion, except  the  name,  resort  should  be  had  to  the  specification  to  see 
what  the  element  was.  That  no  decision  was  intended  as  to  the  definite 
effect  of  "substantially  as  described"  is  evident  from  the  fact  that  of 
the  four  cases  cited  by  Judge  Severens  one  (Stilwell  Co.  v.  Eufala 
Co.)  treated  the  point  only  incidentally  as  above  noticed,  two  (Soehner 
V.  Favorite  Co.,  84  Fed.  182,  28  C.  C.  A.  317,  and  Canda  v.  Michigan 
Co.,  124  Fed.  486,  61  C.  C.  A.  194)  contain  no  reference  to  the  point, 
and  the  remaining  one  (Lamb  Co.  v.  Lamb  Co.,  120  Fed.  267,  269,  56 
C.  C.  A.  547)  says  it  is  not  necessary  to  enter  into  this  **beclouded  ques- 
tion." When,  however,  in  General  Elec.  Co.  v.  International  Co.,  126 
Fed.  755,  758,  61  C.  C.  A.  329,  the  limiting  force  of  this  phrase  was 
somewhat  more  directly  involved,  and  the  then  recent  case  of  Hobbs  v. 
Beach  was  apparently  first  considered  by  this  court,  it  was  held  that 
these  words  did  not  import  into  the  claim  all  the  details  of  the  specifi- 
cation, but  only  meant  that  if  the  parts  named  in  the  claim  operated 
substantially  as  described,  '*that  is  all  that  is  necessary."  So,  in  Houser 
V.  Starr,  203  Fed.  264,  269,  121  C.  C.  A.  462,  467,  we  said  (though  un- 
necessarily to  the  decision) : 

"Whatever  parts  are  named  in  the  claim  are  of  necessity  Intended  to  be 
named  with  reference  to  the  specification  and  drawings.  The  reference  can* 
not  be  made  narrower  by  saying,  *as  described,'  nor  broader  by  saying,  'sub- 
stantially.* The  words  'substantially  as  described'  do  not  create  this  neces- 
sity for  construction  by  the  entire  patent;  they  are  only  a  formula  of  recog- 
nition of  the  rule.'*  a 

[3]  If,  however,  there  was  a  doubt  about  the  force  to  be  given  in 
the  present  case  to  this  phrase  as  one  of  limitation,  that  doubt  must  be 
set  at  rest  by  consideration  of  the  rules  of  construction  in  force  in  the 
Patent  Office  when  this  patent  issued.  The  meaning  put  upon  possibly 
ambiguous  language  of  the  grant,  both  by  the  Patent  Office  and  by  the 
patentee,  becomes  a  binding  rule  of  construction  of  that  grant.  This 
is  both  by  the  general  law  of  contracts  and  by  the  rules  of  estoppel. 
It  seemingly  must  be  equally  true  of  a  fixed  and  imiversal  construction, 
applied  all  the  time  to  all  patents,  and  presumably  known  to  all  pat- 
entees, as  of  a  special  meaning  fixed  by  the  special  action.  Just  as  a 
statute  adopted  from  another  state  after  interpretation  by  its  highest 
court  must,  in  the  adopting  state,  receive  the  same  construction,  «o 
when  the  Patent  Office  has  a  settled  rule  of  construction  under  which 
a  certain  phrase  in  a  patent  grant  has  a  fixed  meaning,  acquiesced  in 
by  the  patentee,  the  courts  cannot  afterwards  rightfully  say  that  the 
phrase  means  something  more  or  something  less.  In  1902  the  practice 
of  the  Patent  Office  on  this  subject  was  considered,  and,  so  far  as  there 
had  been  any  uncertainty,  was  finally  settled  by  Commissioner  Allen 
in  his  decision  in  Ex  parte  Shepler,  102  O.  G.  468.  The  substance  of 
this  ruling  is  that  thereafter  these  words  in  a  claim  shall  be  consider- 
ed as  "inconsequential,"  and  that  a  claim  with  them  in  is  no  narrower 

2  In  this  court,  as  in  the  Supreme  Court,  it  is  useful  to  observe  that  we  have 
given  a  broad  construction  to  claims  containing  the  phrase  and  a  narrow 
construction  to  those  which  did  not,  often  apparently  quite  regardless  of  its 
presence. 
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than  a  claim  without  them.  The  importance  of  the  opinion  merits  its 
reproduction  in  full  in  the  margin.^  This  general  view  of  the  matter 
was  not  new  in  1902.  As  early  as  1869,  Commissioner  Fisher  (In  re 
Rubens  &  Co.,  Com.  Dec.  of  1869,  p.  107)  said : 

*The  practice  of  allowing  claims  for  inventions  which  can  only  be  distin- 
guished from  those  previously  invented  or  patented  by  the  construction  to  be 
given  to  such  words  as  'substantially  as  described,'  *as  herein  set  forth/  etc., 
cannot  be  too  strongly  condemned.  The  claim  should  state  all  the  elements 
of  the  combination  intended  to  be  patented,  and  if  the  parts  are  the  same  in 
name  and  number  as  in  some  prior  machine,  and  the  Improvement  consists  in 
some  modification  of  one  or  more  of  those  parts,  the  claim  should  distinctly 
state  that  modification.  It  should  not  be  concealed  in  ambiguous  phrases. 
The  words  'substantially  as  described,*  and  the  like,  have  no  fixed  legal  mean- 
ing. They  may  serve  to  expand  or  contract  the  claim.  In  general,  they  are 
employed  for  the  latter  purpose,  so  that  a  claim  may  appear  to  be  broad  upon 
its  face  which,  in  truth,  by  virtue  of  this  mysterious  phraseology,  is  exceed- 
ingly narrow.  Sometimes  they  are  added  by  inventors  as  a  matter  of  course, 
by  way  of  rounding  off  the  claim,  and  have  no  particular  meaning,  and  again, 
they  are  Intended  to  signify  that  the  patentee  claims  that  which  he  describes 
and  everything  substantially  Uke  it  They  are,  at  the  best,  ambiguous  and 
dangerous  phrases,  and,  however  else  they  may  be  used,  they  must  not  be 
employed  In  the  granting  of  letters  patent  to  make  a  claim  good  that,  with- 
out them,  would  be  bad  and  unpatentable. 


'Alien,  Commissioner:  This  is  a  petition  from  the  action  of  the  primary 
examiner  requiring  the  applicant  to  elect  between  two  sets  of  claims  on  the 
ground  that  they  are  substantially  the  same.  The  two  sets  of  claims  are 
identical,  except  that  one  includes  the  words  "substantially  as  described." 
The  question  is  whether  a  claim  including  these  words  is  substantially  differ- 
ent from  the  same  claim  omitting  them.  It  is  a  fundamental  rule  that  the 
claim  of  a  patent  must  be  construed  by  reference  to  the  description  accom- 
panying it,  and  this  is  true  whatever  form  the  claim  may  take.  Under  sec- 
tion 4884,  Revised  Statutes,  the  specification  is  a  part  of  the  patent,  and  it  is 
the  rule  that  in  determining  the  legal  effect  of  an  instrument  all  parts  of  it 
must  be  taken  into  consideration.  In  a  patent  the  specification  particularly 
describes  the  thing  which  the  applicant  has  made,  and  the  claim  points  out 
the  part  or  parts  of  that  thing  which  the  applicant  regards  as  new.  Section 
4888,  Rev.  Stats.  It  is  unnecessary  in  the  claim  to  say  that  it  has  reference 
to  what  is  described,  for  that  is  obvious  and  necessarily  follows  from  the  pro- 
visions of  the  law  itself. 

As  said  by  the  Supreme  Court  in  Hobbs  v.  Beach,  180  U.  S.  383,  21  Sup. 
Ct  409,  45  L.  Ed.  586,  in  reference  to  the  words  "substantially  as  described": 
"So  in  the  corn-planter  patent  (23  WaU.  181,  218  [23  L.  Ed.  161]),  it  was 
said  that  this  clause  throws  us  back  to  the  specification  for  a  qualification  of 
the  claim,  and  the  several  elements  of  which  the  combination  is  composed.' 
This  rule,  however,  is  equally  applicable  whether  these  words  be  used  or  not." 

The  petitioner  in  this  case  seems  to  think  that  the  courts  may  give  the  claim 
a  broader  construction  upon  the  question  of  equivalents  if  the  words  "sub- 
stantially as  described"  are  not  included,  and  therefore  argues  that  the  claims 
are  not  the  same  in  scope.  Even  if  the  words  will  be  construed  as  having 
this  effect,  they  do  not  themselves  import  any  definite  limitation  into  the 
claim.  They  leave  that  to  the  construction  of  the  court  in  view  of  the  facts 
brought  to  its  attention  in  the  particular  case  before  it,  and  therefore  to  this 
extent  they  are  vague  and  indefinite.  If  there  are  any  particular  limitations 
which  the  applicant  wishes  these  words  to  import  into  the  claim,  he  should 
state  them  clearly  and  definitely,  instead  of  attempting  to  include  them  by  a 
blanketing  clause  at  the  end  of  the  claim,  the  effect  and  meaning  of  which  is, 
according  to  his  own  showing,  very  uncertain.  The  law  requires  that  the  pat- 
entee distinctly  claim  the  features  which  he  regards  as  his  invention,  and  it 
is  the  duty  of  this  office  to  require  that  the  claims  be  made  definite  and  cer- 
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*^n  conformity  with  the  curroit  practice  of  the  office  •  •  •  the  con- 
cluding words  of  the  second  and  third  claims  should  be  ignored  in  consider- 
ing the  novelty  of  what  is  therein  claimed." 

In  1872,  Commissioner  Thatcher  said  (In  re  Sperry,  Com.  Dec.  1872, 
p.221): 

"It  has  become  the  settled  practice  of  the  office  to  reject  the  clause  as  a 
limitation  unless  so  placed  as  to  obtain  special  significance." 

Again,  Commissioner  Leggett  said  of  these  words  (In  re  Collins  Co., 
Com.  Dec.  1872,  p.  251): 

**There  is  no  objection  whatever  to  their  use  where  they  make  sense;  but 
they  have  no  legal  effect  either  to  enlarge  or  limit  a  claim  properly  drawn; 
and,  so  far  as  the  grant  of  the  patent  is  concerned,  they  should  have  no  influ- 
ence one  way  or  the  other.  The  claim  should  be  sufficient  in  its  terms  either 
with  or  without  them,  because,  either  with  or  without  them,  its  meaning  and 
effect  are  to  be  determined  in  the  courts  by  the  light  of  the  specification." 

The  only  exception  to  this  rule — that  the  words  are  "inconsequen- 
tial"— which  seems  to  inhere  in  the  situation  is  that  if  a  patent  was  is- 
sued which  contained  two  claims  not  distinguishable  from  each  other 
save  by  the  presence  in  one  claim  of  this  phrase,  it  might  be  the  duty  of 
the  court,  in  giving  effect  to  every  part  of  the  patent,  to  find  in  them 

tain.  The  fact  that  the  courts  in  order  to  secure  to  a  meritorious  inventor  the 
protection  to  which  he  is  entitled  sometimes  sustain  a  vague  and  indefinite 
claim  by  construing  it  as  covering  the  particular  thing  invented  is  no  rea- 
son for  the  allowance  by  this  office  of  vague  claims. 

In  Merrill  v.  Yoemans,  M  U.  S.  568,  24  L.  Ed.  235,  the  Supreme  Ck>nrt  said: 
"The  developed  and  improved  condition  of  the  patent  law,  and  of  the  princi- 
ples which  govern  the  exclusive  rights  conferred  by  it»  leave  no  excuse  for 
ambiguous  language  or  vague  descriptions." 

As  said  by  the  Supreme  Court  in  Burr  v.  Duryee,  1  Wall.  533,  17  L.  Ed. 
650:  "Here  we  have  the  first  experiment  in  the  art  of  expansion  by  an  equivo- 
cal claim,  which  may  be  construed  a  claim  for  the  result  or  product  of  the 
machine,  or  for  its  principle  or  mode  of  operation.  By  this  construction  an- 
other inventor  may  be  frightened  from  the  course.  But  when  challenged  in 
a  court  of  justice  as  too  broad,  the  words  'substantially  as  herein  described,' 
may  be  resorted  to  as  qualifying  this  claim  of  a  function,  result,  or  principle, 
and  arguing  that  as  the  specification  described  a  machine,  it  meant  nothing 


more." 


The  purpose  here  stated  by  the  court  seems  to  be  the  only  one  for  attempt- 
ing to  limit  a  claim  by  the  words  **substantially  as  described,"  instead  of  def- 
initely stating  the  limitations  intended  to  be  included  thereby.  If  the  use  of 
these  words  serves  to  accomplish  this  purpose,  the  result  is  to  conceal  the 
scope  of  the  claim  instead  of  making  it  clear,  as  required  by  law,  and  this  is 
not  permissible.  If  these  words  alone  are  regarded  as  sufficient  to  distinguish 
claims,  it  would  seem  that  a  third  set,  including  the  words  "identically  as  de- 
scribed," should  be  allowed. 

It  is  no  more  permissible  on  principle  to  refer  to  the  description  for  some 
limitations  which  should  be  and  are  intended  to  be  included  in  the  claim  than 
it  is  to  refer  to  the  description  for  all  of  the  limitations,  as  by  a  claim  cov- 
ering **the  device  substantially  as  described."  Without  regard  to  the  effect 
which  the  courts  may  in  particular  instances  give  to  the  words  "substantially 
as  described,"  it  must  be  held  that  this  office  in  its  treatment  of  claims  must 
regard  them  as  inconsequential. 

The  examiner's  requirement  is  right,  and  the  petition  is  denied. 
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* 

some  distinguishing  force;  but  if  such  instances  exist  at  all  of  late 
years,  it  can  only  be  by  inadvertence  in  the  Patent  Office.* 

The  foregoing  considerations  seem  to  us  fully  to  justify  the  proposi- 
tion with  which  this  discussion  is  opened — ^that  at  least  in  all  recent  pat- 
ents, and  save  in  possible  exceptional  instances,  the  presence  or  absence 
of  this  phrase  is  of  no  interpretative  importance.^ 

Limitation  to  Fell's  specific  form  of  roll  and  diflferentiation  from  de- 
fendants' three-disc  structure  are  also  thought  to  be  found  in  the  draw- 
ings, showing  that  practically  all  of  the  roll  surface  between  the  beads 
was  in  contact  with  or  "hugged"  the  pipe  surface,  and  in  the  specifica- 
tion referring  to  this  portion  of  the  roll  surface  as  a  "forming  wall." 
It  appears  to  be  a  fact  beyond  dispute  that  this  contact  could  not  occur 
to  anything  like  the  extent  shown  in  the  drawings,  unless  the  pipe  mate- 
rial was  too  soft  to  be  capable  of  rolling  without  a  mandrel,  and  that  in 
the  practical  operation  of  plaintiff's  device  there  is  contact,  if  at  all, 
only  at  one  point  midway  between  the  beads ;  while  the  successful  use 
of  defendants'  device  demonstrates  that  even  so  much  contact  is  un- 
necessary. It  is  clear  enough  that  the  solicitor  and  the  draftsman  sup- 
posed that  the  rolls  would  operate  in  the  specific  way  shown  in  this 
figure  3  of  the  drawing,  and  Fell  is  probably  chargeable  with  the  same 
supposition ;  but  this  comes  to  nothing  more  than  an  illustration  and 
description  of  the  supposed  best  form  of  device,  with  specific  claims 
limited  to  that  form,  but  accompanied  by  broad  claims  lacking  such  lim- 
itation. Claims  10  and  12,  for  example,  cannot  be  effectively  distin- 
guished from  the  first  three  claims,  except  by  the  added  limitation : 

'The  walls  of  said  passes  beinp:  arranged  to  support  the  pipe  or  tube  ad- 
jacent to  the  points  of  contact  of  the  bending  ribs  or  beads  therewith  and  be- 
tween such  ribs  or  beads." 

[4]  Where  a  patent  contains  both  a  broad  and  a  narrow  claim  and 
suit  is  brought  on  the  broad  claim,  we  cannot  construe  into  it  a  limita- 
tion not  therein  expressed,  but  which  is  expressed  in  the  narrower  claim 
and  by  which  alone  one  is  distinguished  from  the  other.  To  do  so 
would  be  making  over  the  contract  between  the  public  and  the  patentee. 
Bresnahan  v.  Tripp  Co.  (C.  C.  A.  1)  102  Fed.  899,  900,  43  C.  C.  A.  48 ; 
O'Rourke  Co.  v.  McMullen  (C.  C.  A.  2)  160  Fed.  933,  939,  940,  88  C. 
C.  A.  115 ;  National  Co.  v.  American  Co.  (C.  C.  A.  3)  53  Fed.  367,  370, 

3  C.  C.  A.  559;  Lamson  v.  Hillman  (C.  C.  A.  7)  123  F.  416,  419,  59 
C.  C.  A.  510;  Mast,  Foos  &  Co.  v.  Dempster  Co.  (C.  C.  A.  8)  82  Fed. 
327,  333,  27  C.  C.  A.  191 ;  Duncan  v.  Cincinnati  Co.  (C.  C.  A.  6)  171 
Fed.  656,  663,  96  C.  C.  A.  400;  Sheffield  Co.  v.  D'Arcy  (C.  C.  A.  6) 

4  Twenty-five  years  ago  practically  all  patents  used  this  "rounding  off** 
phrase;  now  not  one  in  ten  (see  any  current  number  of  Patent  Oflace  Ga- 
zette). It  is  not  to  be  supposed  that  patents  are  growing  broader  as  their 
number  increases. 

»  For  further  discussion  either  in  effect  reaching,  or  at  least  supporting,  our 
conclusion,  see  Lake  Shore  R.  R.  Co.  v.  Carbrake  Co.,  110  U.  S.  229,  235,  236, 

4  Sup.  Ct.  33.  28  L.  Ed.  129 ;  Boynton  Co.  v.  Morris  Co.,  87  Fed.  (C.  C.  A.  3) 
225,  226,  227,  30  C.  C.  A.  617 ;  Westlnghouse  Co.  v.  Stanley  Co.  (C.  C.  A.  1) 
133  Fed.  167.  182,  68  C.  C.  A.  523 ;  American  Co.  v.  Hickmott  Co.  (C.  C.  A.  9) 
142  Fed.  141,  146,  73  C.  C.  A.  359 ;  Draper  v.  American  Co.  (0.  O.  A.  1)  161 
Fed.  728,  731,  88  C.  C.  A.  588. 
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194  Fed.  686,  691,  116  C.  C.  A.  322 ;  Scaife  v.  Falls  City  Co.  (C.  C.  A. 
6)  209  Fed.  210,  214,  126  C.  C.  A.  304. 

[5]  The  history  of  the  application  in  the  Patent  Office  furnishes  no 
support  for  the  conclusion  that  the  roll  flanges  in  the  form  shown  are 
inherent  in  the  first  three  claims.  It  is  sufficient  to  say  of  these  pro- 
ceedings that,  in  so  far  as  there  is  indication  of  any  attempt  to  impose 
such  a  limited  construction  on  these  claims,  the  record  shows  that,  as 
is  so  often  the  case,  the  examiner  and  not  the  applicant  yielded.  It  is 
not  necessarily  of  any  importance  that,  when  the  examiner  rejects  a 
claim  on  reference  to  an  earlier  patent,  the  applicant  thereupon  amends 
the  claim.  Such  a  record  is  of  importance  and  raises  an  estoppel 
against  the  patentee  only  when  it  additionally  appears  that  the  effect 
of  the  amendment  was  to  narrow  the  claim  so  that  it  no  longer  depended 
in  material  part  upon  any  theory  of  patentable  novelty,  upon  which 
same  theory  the  patentee  afterwards  attempts  to  support  the  validity 
or  scope  of  his  amended  claim.  Amendments  which,  when  examined, 
are  found  to  be  mere  matters  of  form,  or  which  do  not  have  a  limiting 
effect  in  the  particular  which  is  involved  in  the  later  judicial  inquiry^ 
do  not  estop  the  patentee  from  receiving  such  a  construction  of  his  pat- 
ent as  will  protect  his  actual  invention,  and  so  far  as  permitted  by  the 
claim  language  finally  adopted.  Scaife  v.  Falls  City  Co.  (C.  C.  A.  6) 
209  Fed.  210,  and  cases  cited  in  noles  8  and  9,  p.  217,  126  C.  C.  A. 
304,  311. 

The  first  three  claims  were  originally  filed  in  the  same  form  as  when 
issued,  except  that  there  were  added,  by  amendment,  and  by  way  of 
further  description,  the  words  "skewed"  as  to  the  rolls,  "circumferen- 
tial" as  to  the  grooves  or  passes,  "rifling"  as  to  the  beads  or  ribs,  "for 
the  pipes  or  tubes"  after  "passes,"  and  "circumferentially"  before  "ex- 
tending beads  or  ribs."  Every  change  except  the  last  was  obviously  im- 
material, because  the  added  words  were  already  inherent  in  the  claims ; 
and  the  limitation  to  "circumferentially"  extending  beads  was  inserted 
to  distinguish  from  a  reference  having  beads,  or  something  similar^ 
longitudinal  on  the  rolls.  With  this  limitation  defendants  are  not  con- 
cerned, because  they  use  "circumferentially"  extending  beads  or  their 
equivalent.  It  is  true  that  these  three  claims  were  once  rejected  on 
Denk,  above  described ;  but  Fell  not  only  declined  to  make  any  change 
whatever  in  them  because  of  this  rejection,  but  insisted  that  the  exam- 
iner had  "misunderstood  the  reference,"  and  that  "applicant's  method 
of  rifling  pipe  is  believed  to  be  broadly  new.  It  is  believed  he  is  enti- 
tled to  the  broad  claims  presented."     He  added  in  this  letter: 

"Furthermore  •  •  •  the  reference  does  not  show  the  walls  of  the  passes 
arranged  to  support  the  article." 

This  sentence  has  no  possible  effect  to  limit  these  three  claims  to 
passes  which  have  walls  so  arranged,  not  only  because  it  is  added  as 
mere  makeweight  to  the  sufficient  reasons  already  given,  but  also  be- 
cause it  had  special  and  appropriate  application  to  the  further  claims 
which  already  contained  this  limitation,  and  which  also  had  been  re- 
jected upon  the  Denk  reference.  When  later  these  three  claims  and 
others  were  further  rejected  on  reference  to  Fife's  patent  for  corru- 
gating tubes,  above  described.  Fell  amended  these  by  inserting  the  pro- 
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vision  that  the  grooves  or  passes  should  be  circumferential.    We  have 
said  above  that  this  limitation  already  existed,  and  so  Fell  wrote : 

"In  fact,  while  claims  1,  2,  and  3  have  been  amended  for  the  purpose  of 
making  them  more  dear,  the  pertinency  of  the  reference  to  any  of  the  claims 
is  not  clear." 

The  remainder  of  his  amendments  made  at  this  time,  and  in  answer 
to  this  citation,  refer  to  other  claims,  and  cannot  affect  the  first  three. 
The  claims  were  again  rejected  on  reference  to  a  patent  which  had  rolls 
parallel  with  the  pipe  axis,  and  in  which  the  spiral  corrugations  in  the 
pipe  were  formed  by  the  spiral  corrugations  in  the  mandrel.  In  answer 
to  this  reference  Fell  points  out  this  distinction,  and  (again  unnecessa- 
rily) inserts  "skewed"  with  reference  to  his  rolls.  At  the  same  time  he 
made  other  comments,  which  might  or  might  not  have  a  limiting  effect 
on  other  claims,  but  which  could  not  affect  these  three. 

Our  review  of  these  Patent  Office  proceedings  satisfies  us  that  they 
furnish  no  support  for  the  theory  of  such  limitation  as  will  avoid  in- 
fringement of  claims  1,  2,  and  3 ;  their  whole  tendency  is  in  the  con- 
trary direction. 

The  prior  art  has  nothing  closer  than  these  earlier  patents  already 
discussed. 

The  decree  below  must  be  reversed,  with  costs  in  favor  of  appellant, 
and  the  usual  decree  for  injunction  and  accounting  entered  as  to  claims 
1,  2,  and  3. 


(217  Fed.  43) 

BEATSON  COPPER  CO.  v.  PEDRIN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  5, 1914.    Rehearing  Denied 

November  17,  1914.) 

No.  2360. 

1,  Appeal  and  Ebbob  (§§  272,  501*) — Review — Giving  ob  Refusal  op  In- 

structions— EixcEPnoNS. 

The  giving  or  refusal  of  instructions  cannot  be  reviewed  by  an  appel- 
late court,  unless  exceptions  thereto  were  taken  In  open  court  whUe  the 
Jury  were  at  the  bar,  and  such  fact  must  be  shown  by  the  record. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1611- 
1619,  2300-2305 ;   Dee.  Dig.  §§  272,  501.*] 

2.  Masteb  and  Sebvant  (§  270*) — Action  fob  Injuby  to  Sebvant — Evidence. 

In  an  action  for  an  injury  to  a  mine  employ^  against  the  employer,  evi- 
dence to  show  the  rule  or  custom  prevailing  In  such  workings  with  re- 
spect to  the  Inspection  of  walls  after  a  shot,  and  the  person  whose  duty 
it  was  to  attend  to  the  same,  held  competent 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  913- 
927,  932 ;   Dec.  Dig.  §  270.*] 

8.  Masteb  and  Sebvant  (§  284*) — ^Action  fob  Injuby  to  Sebvant — Ques- 
tions FOB  JUBY. 

Evidence  In  an  action  for  Injury  to  a  mine  employ^  held  such  as  to 
make  It  prc^per  to  submit  the  case  to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1000- 
1090.  1092-1132;  Dea  Dig.  §  284.  ♦] 

Im  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska ;  Fred  M.  Brown,  Judge. 

*For  other  r.ases  see  same  topic  &  S  nttmbkb  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Action  at  law  by  John  Pedrin  against  the  Beatson  Copper  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

R.  J.  Boryer,  of  Cordova,  Alaska,  and  Myrick  &  Deering,  of  San 
Francisco,  Cal.,  for  plaintiff  in  error. 

T.  C.  West,  of  San  Francisco,  Cal.,  and  E.  E.  Ritchie,  of  Valdez, 
Alaska,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge.  This  action  was  brought  by  the  defendant 
in  error  as  plaintiff  in  the  court  below  to  recover  damages  for  personal 
injuries  sustained  by  him  while  working  in  a  mine  of  the  Beatson  Cop- 
per Company  through  its  alleged  negligence,  which  alleged  negligence 
was  denied  by  the  company,  the  plaintiff  in  error  here,  in  addition  to 
which  it  set  up  in  its  answer  the  defenses  of  assumption  of  risk  and 
contributory  negligence  on  the  part  of  the  plaintiff  and  negligence  of 
his  fellow  servants.  The  trial  resulted  in  a  verdict  for  the  plaintiff,  the 
case  being  brought  here  by  writ  of  error. 

[1]  The  points  mainly  relied  upon  in  argument  by  the  counsel  for 
the  plaintiff  in  error  relate  to  the  giving  and  refusal  to  give  certain 
instructions  to  the  jury,  which,  upon  reference  to  the  record,  we  find 
we  are  precluded  from  considering,  for  the  reason  that  the  action  of 
the  court  in  the  respects  complained  of  was  not  seasonably  excepted 
to ;  the  record  showing  that  the  case  was  submitted  to  the  jury  on  the 
lltb  of  November,  1913,  and  that  the  defendant's  exceptions  were 
not  entered  until  November  14,  1913 — ^the  bill  of  exceptions  reciting: 

**It  having  been  stipulated  between  the  attorneys  for  plaintiff  and  defend- 
ant in  the  presence  of  the  jury  before  it  had  retired,  and  in  the  presence  of 
the  court,  that  the  plaintiff  and  defendant  have  until  the  16th  day  of  Novem- 
ber, 1913,  to  make  and  take  exceptions  to  instructions  given  and  refused.'' 

In  the  case  of  Arizona  &  N.  M.  Ry.  Co.  v.  Clark,  207  Fed.  817,  125 
C.  C.  A.  305,  we  said: 

**There  are  various  assignments  of  error  in  respect  to  giving  and  refusal  to 
give  certain  instructions  to  the  Jury,  which  we  are  precluded  from  considering 
for  the  reason  that  exceptions  thereto  were  not  seasonably  taken.  The  record 
shows  that,  after  the  Jury  had  been  instructed  and  retired  in  charge  of  the 
bailiffs,  certain  exceptions  were  taken  by  counsel  for  the  respective  parties, 
and  the  record  shows  that:  *Before  the  Jury  retired  to  consider  of  their  ver- 
dict the  court  granted  permission  to  the  defendant  to  embody  in  its  bUl  of 
exceptions,  if  it  should  tender  one,  its  objections  to  the  instructions  of  the 
court  to  the  Jury  more  at  length  and  in  detail.'  That  none  of  such  exceptions 
can  be  here  considered  was  distinctly  decided  by  this  court  in  the  case  of 
Western  Union  Tel.  Co.  v.  Baker,  85  Fed.  690,  29  C.  C.  A.  392,  and  has  been 
so  held  by  many  other  federal  courts.  See  the  numerous  cases  cited  In  that 
last  mentioned,  and  in  Star  Co.  v.  Madden,  188  Fed.  910,  llO  C.  O.  A.  652, 
where  is  set  out  the  rule  laid  down  by  the  Supreme  Court  in  Phelps  v.  Mayer, 
15  How.  161,  14  L.  Ed.  643,  as  follows:  *It  has  been  repeatedly  decided  by  this 
court  that  it  must  appear  by  the  transcript,  not  only  that  the  instructions 
were  ^ven  or  refused  at  the  trial,  but  also  that  the  party  who  complains  of 
them  excepted  to  them  while  the  Jury  were  at  the  bar.  The  statute  of  West- 
minster II,  which  provides  for  the  proceeding  by  exception,  requires,  in  ex- 
plicit terms,  that  this  should  be  done,  and,  if  it  is  not  done,  the  charge  of  the 
court,  or  its  refusal  to  charge  as  requested,  form  no  part  of  the  record,  and 
cannot  be  carried  before  the  appellate  court  by  writ  of  error.    It  need  not 
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be  drawn  out  in  form  and  signed  before  tbe  Jury  retire ;  bnt  it  must  be  taken 
in  open  court,  and  must  appear,  by  the  certificate  of  the  judge  who  authenti- 
cates it,  to  have  been  so  taken.  Nor  is  this  a  mere  formal  or  technical  provi- 
sion.   It  was  introduced  and  is  adhered  to  for  purposes  of  justice.* " 

[2]  In  the  present  case  the  record  shows  that  the  plaintiff  was  an 
experienced  miner  and  had  been  working  at  the  place  where  the  ac- 
cident occurred  about  two  weeks  prior  to  its  happening.  The  place 
was  what  is  spoken  of  in  the  record  as  a  "glory  hole,"  and  was  from 
14  to  15  feet  wide,  from  10  to  12  feet  deep,  and  about  20  feet  long. 
Working  there  were  two  drillers,  who,  after  drilling  and  loading  the 
holes,  fired  the  shots,  and  the  plaintiff  and  another  mucker,  whose  duty 
it  was  to  remove  the  broken  rock  and  earth — ^when  necessary  breaking, 
or  "bulldozing,"  as  the  operation  is  spoken  of  by  witnesses,  the  larger 
pieces  of  rock  in  order  to  do  so.  This  shift  of  four  n^en  was  in  charge 
of  a  shift  boss  named  Green.  On  the  trial  one  Gleason,  a  witness  on 
behalf  of  the  plaintiff,  was  asked  this  question : 

"Now,  where  a  shot  is  fired  in  the  walls  of  a  mine,  particularly  an  open 
mine  or  a  glory  hole,  is  there  any  rule  about  making  an  inspection  of  the  sur- 
rounding walls  immediately  afterwards?" 

To  which  objection,  interposed  by  the  defendant,  was  overruled  by 
the  court,  and  its  ruling  also  assigned  as  error;  the  answer  of  the 
witness  being: 

"The  rule  is  that  a  man  has  got  to  bar  down  his  ground  to  make  it  safe, 
not  to  have  loose  ground  in  the  walls  after  a  blast ;  that  is,  if  a  man  is  go- 
ing to  wortt  under  it" 

And  a  like  objection,  ruling,  and  assignment  were  made  in  respect 
to  this  other  question  to  the  witness: 

''Where  work  is  being  done  under  the  direction  of  a  foreman  or  shift  boss, 
who  looks  after  that?    A.  Why,  the  foreman  or  shift  boss,  who  is  in  charge." 

[3]  We  see  no  error  in  those  rulings,  nor  any  error  in  the  ruling 
of  the  trial  court  in  denying  the  motion  made  on  behalf  of  the  de- 
fendant upon  the  conclusion  of  the  plaintiff's  evidence,  and  also  upon 
the  conclusion  of  the  entire  evidence  in  the  case,  for  a  directed  verdict 
in  its  favor.  The  evidence,  we  think,  was  such  as  to  make  the  case 
a  proper  one  for  submission  to  the  jury  under  appropriate  instruc- 
tions. 

The  judgment  is  affirmed. 


(217  Fed.  45) 

UNITED  STATES  V.  LI  CHIONG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  6,  1914.) 

No.  2317. 

Alieits  (J  32*) — Immigbation — Chinese — Right  to  Enteb — Decision  op  Im- 
migration Authorities. 

Since  the  coUector  of  customs,  in  determining  the  right  of  a  Chinese 
person  to  land,  may  act  on  his  own  information  and  discretion,  and  such 
action,  however  taken,  is  conclusive,  subject  to  the  right  of  appeal  to  the 
Secretary  of  the  Treasury,  the  fact  that  the  collector,  in  determining  that 

*FoT  other  cases  see  same  topic  ft  fi  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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relator  was  not  entitled  to  enter,  failed  to  give  to  relator's  certiflcate  iden- 
tifying him  as  a  merchant,  issued  under  Act  May  6,  1882,  c.  126,  J  6,  22 
Stat  60,  as  amended  by  Act  July  5,  1884,  c.  220,  23  Stat  116  (U.  S.  Comp. 
St  1901,  p.  1307),  the  effect  to  which  it  was  legally  entitled,  but  con- 
sidering all  the  testimony,  rejected  the  certiflcate  as  evidence  of  relator's 
right  to  land,  did  not  entitle  relator  to  his  discharge  on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  §§  84,  ©2,  93-95;  Dea 
Dig.  §  32.* 

What  Chinese  persons  are  excluded  from  the  United  States,  see  note  to 
Wong  You  V.  United  States,  104  C.  C.  A.  538.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii ;  Sanf ord  B.  Dole,  Judge. 

Application  by  Li  Chiong  for  a  writ  of  habeas  corpus  to  obtain  his 
discharge  from  custody  of  the  immigration  authorities,  after  having 
been  denied  his  right  to  enter  the  United  States  on  a  merchant's  cer- 
tificate. From  an  order  granting  the  writ,  and  directing  that  petition- 
er be  allowed  to  enter,  the  United  States  appeals.  Reversed  and  re- 
manded. 

The  United  States  appeals  from  the  judgment  of  the  District  Court  of  the 
Territory  of  Hawaii,  discharging  upon  writ  of  habeas  corpus  the  appellee,  a 
Chinese  alien,  from  the  custody  of  the  immigration  authorities,  who  held  him 
for  the  purpose  of  preventing  him  from  entering  the  United  States,  under  the 
Chinese  Exclusion  Act.  The  appellee  presented  to  the  immigration  inspector 
at  Honolulu  a  certiflcate,  as  provided  by  section  6  of  the  act  of  1882,  as 
amended  by  the  act  of  1884,  issued  by  the  Chinese  consul  general  at  Manila 
and  vis^d  by  the  insular  collector  of  customs  at  that  port,  certifying  that 
the  appellee  was. a  merchant,  and  was  interested  in  a  business  flrm  in  Manila, 
and  had  pursued  the  occupation  of  merchant  since  1904.  The  certificate  was 
issued  on  October  9,  1911,  and  was  visaed  three  days  later.  The  appellee,  upon 
receiving  the  certiflcate,  left  the  Philippine  Islands  for  China,  and  there  re- 
sided some  18  months,  after  which  he  took  passage  for  the  United  States. 
The  immigration  authorities  denied  his  right  to  land,  on  the  ground  that  it 
had  been  1  year  and  7  months  since  the  certiflcate  was  issued,  and  he  had 
not  visited  his  business  at  Manila,  except  briefly,  while  his  steamer  was 
stopping  at  that  port  en  route  to  the  United  States,  and  that  he  had  not  fol- 
lowed a  mercantile  pursuit  since  the  date  of  the  certificate,  and  that  there 
was  nothing  to  show  that  he  would  follow  that  pursuit  if  aUowed  to  enter  the 
United  States. 

The  petition  for  the  writ  set  forth  these  facts,  and  alleged  that  the  hearing 
had  before  the  immigration  oflacers  was  not  a  full  and  fair  hearing,  but  was 
only  the  semblance  of  a  hearing,  and  that  the  appellee  was  denied  and  re- 
fused the  right  to  have  counsel  and  an  interpreter  during  the  examination,  and 
that  the  certificate  was  not  given  the  weight  to  which  it  was  by  law  entitled, 
but  that  decision  was  rendered  directly  contrary  to  the  certificate  and  to  the 
evidence.  The  trial  court  upon  the  hearing  ruled  that  the  appellee  was  en- 
titled to  his  discharge  from  custody  upon  the  ground  that  the  immigration 
officers  had  denied  the  legal  validity  of  the  certificate,  which  the  statute  de- 
clared should  be  prima  facie  evidence  of  the  facts  set  forth  therein,  and  the 
"sole  evidence  permissible  on  the  part  of  the  person  so  producing  the  same  to 
establish  the  right  of  entry  into  the  United  States."  The  court  said:  "From 
this  we  find  that  all  that  the  petitioner  had  to  do  was  to  produce  his  certifi- 
cate. In  fact,  he  should  not  have  been  permitted  to  do  anything  more  than 
to  exhibit  his  certificate,  leaving  it  to  the  government  to  controvert  and  dis- 
prove the  same.  This  has  not  been  done,  except  as  the  government  may  have 
considered  the  petitioner's  testimony  to  have  controverted  and  disproved  the 
certificate,  and  the  facts  therein  stated,  which  cannot  be  said  to  have  hap- 
pened. The  inspector  in  charge  has,  in  the  view  of  this  court,  mistalcen  the 
law  of  the  case." 

*For  other  cases  see  same  topic  ft  fi  nxjmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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John  W.  Preston,  U.  S.  Atty.,  and  Earl  H.  Pier,  Sp.  Asst.  U.  S. 
Atty.,  both  of  San  Francisco,  Cal.,  for  appellant. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DIETRICH, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
decision  of  the  case  on  appeal  is  ruled  by  Lee  Lung  v.  Patterson,  186 
U.  S.  168,  22  Sup.  Ct.  795,  46  L.  Ed.  1108.  In  that  case  the  court 
quoted  and  adopted  the  language  of  the  District  Court  in  Re  Lee 
Lung,  102  Fed.  132,  134,  as  follows: 

'TDhese  cases  estabUsh  the  doctrine  that  the  collector  of  customs,  In  deter- 
mining the  right  of  Chinese  persons  to  land,  may  act  upon  his  own  informa- 
tion and  discretion,  and  that  such  action,  however  taken,  is  conclusive  of  the 
matter,  subject  to  the  right  of  appeal  to  the  Secretary  of  the  Treasury ;  that 
his  decision,  if  he  decides  not  to  hear  testimony,  or  not  to  give  effect  to  evi- 
dence which  the  laws  of  Congress  have  provided,  shall  be  sufficient  to  estab- 
lish the  right  to  land  in  the  first  instance,  or  decides  not  to  decide,  is  con- 
clusive." 

Answering  the  argument  that  the  statute  makes  such  a  certificate 
evidence  which  the  immigration  officers  have  no  power  to  disregard, 
the  court  said : 

'*But  jurisdiction  is  given  to  the  collector  over  the  right  of  the  alien  to 
land,  and  necessarily  jurisdiction  is  given  to  pass  on  the  evidence  presented 
to  establish  that  right  He  may  determine  the  validity  of  the  evidence,  or 
receive  testimony  to  controvert  it,  and  we  cannot  assent  to  the  proposition 
that  an  officer  or  tribunal,  invested  with  jurisdiction  of  a  matter,  loses  that 
jurisdiction  by  not  giving  sufficient  weight  to  evidence,  or  by  rejecting  proper 
eridence,  or  by  admitting  that  which  is  improper." 

Applying  the  doctrine  of  that  case,  there  is  no  room  to  question  the 
authority  of  the  immigration  officers  to  do  as  they  did  in  this  case,  up- 
on consideration  of  all  the  testimony,  reject  the  evidence  of  the  cer- 
tificate notwithstanding  that  by  an  act  of  Congress  it  wa^  made  prima 
facie  evidence  of  the  right  of  the  applicant  to  land  in  the  United 
States,  and  to  decide  as  they  did,  to  deny  controlling  effect  to  evidence 
which  the  laws  of  Congress  have  provided  should  be  but  prima  facie 
sufficient  to  establish  the  right  to  land. 

It  follows  that  the  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded,  with  instructions  to  remand  the  appellee  to 
the  custody  of  the  officers  from  whom  he  was  taken. 
133  C.C^— 8 
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(217  Fed;  48) 

LEE  LEONG  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  6,  1914,    Rehearing  Denied 

November  17.  1914,) 

No.  2331. 

1.  Habeas  Cobpus   (J  54*) — PErmoN — Sufficiency — ^Depobtation  of  Chi- 

nese. 

A  petition  by  a  Chinese  person,  who  has  been  ordered  deported,  for  a 
writ  of  habeas  corpus,  which  alleges  that  petitioner  was  not  given  a  fair 
hearing,  but  does  not  state  wherein  or  in  what  respect  such  hearing  was 
denied,  Is  insufficient  to  sustain  jurisdiction  to  issue  the  writ 

[E3d.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  |  61;  Dec 
Dig.  i  54.* 

What  Chinese  persons  are  excluded  from  the  United  States,  see  note  to 
Wong  You  V.  United  States,  104  C.  O.  A.  538.] 

2.  Aliens  (J  46* ) — Immiobahon — Effect  of  Tebritobial  Statute. 

Act  Hawaii  April  17,  1911,  which  authorizes  the  secretary  of  the  ter- 
ritory, when  satisfied  that  a  person  was  bom  in  the  Hawaiian  Islands, 
to  issue  to  such  person  a  certificate  showing  that  fact  which  shall  be 
prima  facie  evidence  thereof,  cannot  affect  the  laws  of  the  United  States 
in  regard  to  the  immigration  of  aliens. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Ont  Dig.  f  105;  Dea  Dig. 
i  46.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii;  Chas.  F.  demons,  Judge. 

In  the  matter  of  the  petition  of  Lee  I^ong  for  writ  of  habeas  cor- 
pus.    From  an  order  denying  the  writ,  petitioner  appeals.    Affirmed. 

The  appellant  appeals  from  an  order  of  deportation  made  by  the  District 
Court  of  the  United  States  for  the  territory  of  Hawaii,  upon  a  hearing  on  the 
return  to  a  writ  of  habeas  corpus.  The  petition  for  the  writ  alleged  that  the 
appellant  was  bom  in  the  territory  of  Hawaii  January  21,  1888,  of  Chinese 
parents  there  residing;  that  about  four  years  later  he  was  taken  by  his  par- 
ents to  China,  and  there  remained  until  February,  1913,  when  he  left  for  Hono- 
lulu ;  that  upon  February  21,  1912,  the  secretary  of  the  territory  of  Hawaii, 
after  application,  and  upon  due  hearing  as  provided  by  law,  issued  a  certif- 
icate certifying  that  the  appellant  was  bom  in  the  Hawaiian  Islands  on  or 
about  January  21,  1888.  The  petition  further  alleged  that  the  appellant  was 
given  but  the  semblance  of  a  hearing  before  the  immlcrratlon  officers,  to  de- 
termine whether  he  should  be  allowed  to  land,  and  that  said  hearing  was  not 
a  fair  and  bona  fide  hearing,  but  that  the  proceedings  were  conducted  in  an 
illegal  and  improper  manner,  and  not  In  accordance  with  the  acts  of  Congress, 
i'^pon  the  hearing,  testimony  of  wltne<-ses  was  taken,  and  the  immigration 
officers  thereupon  denied  the  right  of  the  appellant  to  land,  and  ordered  him 
deported  to  China. 

Andrews  &  Quarls,  of  Honolulu,  Hawaii  (George  S.  Curry,  of 
Honolulu,  Hawaii,  and  James  A.  Ballentine,  of  San  Francisco,  Cal., 
of  counsel),  for  appellant. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DIETRICH, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It 
is  not  specified  in  the  petition  for  the  writ  wherein  or  in  what  respect 
the  appellant  was  denied  a  fair  and  impartial  hearing.     The  allega- 

*For  oUier  cases  see  same  topic  A  fi  number  in  Dec  &  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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tions  in  that  respect  are  not  sufficient  to  sustain  jurisdiction  to  issue 
the  writ. 

[2]  But  counsel  for  the  appellant  urge  that  the  decision  was  con- 
trary to  law,  in  that  the  immigration  officers  denied  to  the  certificate 
of  birth  that  consideration  which  in  law  it  was  entitled  to  receive. 
The  certificate  was  issued  under  an  act  of  the  Legislature  of  Hawaii 
approved  April  17,  1911,  which  provides  in  substance  that  the  secre- 
tary of  the  territory  of  Hawaii  may,  whenever  satisfied  that  any  person 
was  bom  within  the  Hawaiian  Islands,  cause  to  be  issued  to  such  per- 
son a  certificate  showing  that  fact.  It  provides  that  the  application 
shall  be  on  sworn  petition  and  accompanied  by  affidavits  of  witnesses, 
and  that  the  secretary  may  examine  under  oath  any  applicant  or  per- 
sons cognizant  of  the  facts  regarding  the  application,  and  it  further 
provides  that  any  certificate  so  issued  shall  be  prima  facie  evidence  of 
the  facts  therein  stated. 

Two  grounds  may  be  suggested  on  which  it  should  be  held  that  there 
was  no  error  in  denying  to  the  certificate  a  controlling  effect  on  the 
hearing.  In  the  first  place,  no  act  of  the  territory  of  Hawaii  can  avail 
to  aflfect  the  laws  of  the  United  States  in  regard  to  the  emigration 
of  aliens.  Williams  v.  United  States,  137  U.  S.  113,  11  Sup.  Ct.  43, 
34  L.  Ed.  590.  In  the  second  place,  assuming  that  the  certificate  of 
the  secretary  of  the  territory  of  Hawaii  was,  as  the  law  declared  it  to 
be,  prima  facie  evidence  of  the  facts  recited,  there  is  in  the  record  am- 
ple evidence  to  justify  the  immigration  officers  in  ruling  that  the  prima 
facie  presimiption  was  overcome.  This  was  the  conclusion  of  the 
court  below,  and  we  find  no  error  therein.  Lee  Lung  v.  Pattersbn, 
186  U.  S.  168,  22  Sup.  Ct.  795,  46  L.  Ed.  1108. 

The  judgment  is  affirmed. 


(217  Fed.  49) 

UNITED  STATES  v.  TSURUKICHI  NAKAO. 

(Circuit  Court  of  Appeals,  Ninth  CJlrcuit.    October  6,  1914.) 

No.  2318. 

Aliens  (§  46*) — Immigration — Re-entry  of  Domiciled  Alien. 

The  provisions  of  Immigration  Act  Feb.  20,  1907,  c.  1134,  34  Stat.  898 
(U.  S.  CJomp.  St  Supp.  1911,  p.  499),  respecting  the  admission  and  de- 
portation of  an  alien,  apply  to  an  alien  who,  having  remained  in  this 
country  for  more  than  three  years  after  first  entry,  and  having  gone 
abroad,  although  for  a  temporary  purpose,  with  the  intention  of  return- 
ing, again  seeks  admittance  to  the  United  States. 

[Kd.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  |  105;  Dec.  Dig. 
i46.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii ;   Sanf ord  B.  Dole,  Judge. 

In  the  matter  of  the  application  of  Tsurukichi  Nakao  for  writ  of 
habeas  corpus.  From  an  order  granting  the  writ,  the  United  States  ap- 
peals.   Reversed. 

The  appellee,  a  subject  of  the  Emperor  of  Japan,  came  to  the  Hawaiian  Is- 
lands in  November,  1892,  and  remained  there  until  November,  1908,  when  he 

*For  other  casei  see  same  topic  A  fi  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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retunied  to  Japan,  not  intending  to  abandon  or  surrender  his  right  to  come 
again  to  Hawaii  as  a  domiciled  alien.  He  returned  to  Honolulu  on  May  23, 
1913.  The  medical  officers  of  the  United  States  Public  Health  and  Marine 
Hospital  Service  found  that  he  was  afflicted  with  trachoma.  He  was  there- 
upon denied  the  right  to  land  in  the  territory  of  Hawaii.  The  Board  of  Spe- 
cial Inquiry  found  that  he  was  not  a  domiciled  alien.  He  took  an  appeal  from 
that  decision  to  the  Secretary  of  T^abor.  On  the  appeal  the  decision  was  af- 
firmed. On  a  petition  alleging  that. the  Board  of  Special  Inquiry  committed 
an  error  of  law,  by  reason  of  the  fact  that  the  evidence  adduced  before  the 
Board  affirmatively  showed  that  the  appellee  was  a  domiciled  alien,  within 
the  meaning  of  the  laws  of  the  United  States,  the  court  below  issued  a  writ 
of  habeas  corpus,  and  upon  the  hearing  on  the  return  thereto  ordered  that 
the  appellee  be  discharged  from  custody. 

John  W.  Preston,  U.  S.  Atty.,  and  Earl  H.  Pier,  Sp.  Asst.  U.  S.  Atty., 
both  of  San  Francisco,  Cal.,  for  appellant. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DIETRICH,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
judgment  of  the  court  below  must  be  reversed,  on  the  authority  of  La- 
pina  V.  Williams,  Commissioner  of  Immigration,  232  U.  S.  78,  34  Sup. 
Ct.  196,  58  L.  Ed.  515,  holding  that  the  provisions  of  the  Immigration 
Act  of  1907  respecting  admission  and  deportation  apply  to  an  alien 
who,  having  remained  in  this  country  for  more  than  three  years  after 
first  entry,  and  having  gone  abroad  for  a  temporary  purpose,  with  the 
intention  of  returning  again,  seeks  admittance  to  the  United  States. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to  the  court 
below,  with  instruction  to  remand  the  appellee  to  the  custody  of  the 
officers  from  whom  he  was  taken. 


(217  Fed.  60) 

UNITED  STATES  v.  TSUNEZO  KUSANO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     October  6,  1914.) 

No.  2319. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Territory  of 
Hawaii;    Sanford  B.  Dole,  Judge. 

In  the  matter  of  the  application  of  Tsunezo  Kusano  for  writ  of  habeas  cor- 
pus.   From  an  order  granting  the  writ,  the  United  States  appeals.    Reversed. 

John  W.  Preston,  U.  S.  Atty.,  of  San  Francisco,  Cal.,  and  Earl  H.  Pier,  Sp. 
Asst.  U.  S.  Atty.,  of  San  Francisco,  Cal.,  for  appellant 

Before  GILBERT  and  ROSS,  arcult  Judges,  and  DIETRICH,  District 
Judge. 

GILBERT,  Circuit  Judge.  The  facts  set  forth  tn  the  petition  for  the  writ 
of  habeas  corpus  in  this  case  are  identical  with  those  which  were  under  con- 
sideration in  United  States  v.  Tsuruklchi  Nakao,  217  Fed.  49,  133  C.  a  A.  35, 
which  has  just  been  decided  by  this  court 

Upon  the  grounds  stated  in  the  opinion  in  that  case,  the  Judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded  to  the  court  below,  with  in- 
structions to  remand  the  appellee  to  the  custody  of  the  officers  from  whom 
he  was  taken. 
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(216  Fed.  833) 
EUBANK  V.  BRYAN  COUNTY  STATE  BANK  OF  OADDO,  OKL.,  et  aLt 

(Clrcait  CJourt  of  Appeals,  Eighth  Circuit    August  29,  1914.) 

No.  4099. 

1.  Banks  and  Banking  (§  42*)— Loans  to  Dibecjtob— Libn  on  Stock — Ok- 

lahoma Statutes. 

The  banking  laws  of  Oklahoma  (Rev.  Laws  1910,  i  262)  provides  that 
the  affairs  and  business  of  any  banking  association  organized  thereun- 
der '*shall  be  managed  or  controlled  by  a  board  of  directors";  by  sec- 
tion 270  that  it  shall  be  unlawful  for  "any  active  managing  officer 
♦  ♦  ♦  to  bprrow  directly  or  indirectly  money  from  the  bank  with 
which  he  is  connected/*  and  that  both  the  officer  receiving  and  the  one 
making  such  a  loan  shall  be  deemed  guilty  of  larceny ;  and  by  section 
294  that  no  transfer  of  stock  shall  be  valid  as  against  the  bank  "where 
the  registered  holder  thereof  is  in  debt  to  the  bank  for  any  matured  and 
unpaid  obligation"  in  effect  giving  the  bank  a  lien  on  the  stock  for  such 
debt  Held,  that  a  director  of  a  bank  is  an  "active  managing  officer" 
within  the  meaning  of  section  270  and  cannot  be  relieved  from  responsi- 
bility as  such  by  any  action  of  the  other  directors,  and  consequently  that 
a  loan  of  money  made  by  the  bank  to  him  is  illegal,  and  the  bank  cannot 
assert  a  lien  on  his  stock  therefor  as  against  a  prior  bona  fide  pledgee. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §S  60, 
56-60;    Dec.  Dig.  f  42.* 

Lien  of  banks  on  stock,  see  note  to  Curtice  v.  Crawford  County  Bank, 
56  C.  C.  A.  179.] 

2.  Banks  and  Banking  (J  40*) — Tbansfebs  of  Stock — ^Validity. 

A  good-faith  purchaser  or  pledgee  of  the  stods  of  a  banking  corpora- 
tion to  whom  the  certificates  have  been  duly  assigned  and  delivered  is 
the  owner  in  equity  of  such  stock,  though  the  certificates  may  not  be 
transferred  to  him  on  the  books  as  required  by  a  by-law  or  rule  of  the 
corporation. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  49, 
51-54 ;   Dec.  Dig.  {  40.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  W.  C.  Eubank  against  the  Bryan  County  State 
Bank  of  Caddo,  Okl.,  and  S.  W.  Maytubby.  Decree  for  defendants, 
and  complainant  appeals.    Reversed. 

This  suit  was  brought  by  the  appellant  W.  C.  Eubank,  a  citizen  of  Texas, 
against  the  Bryan  County  State  Bank  of  Caddo,  Okl.,  a  banking  corporation 
organized  under  the  laws  of  that  state,  and  S.  W.  Maytubby,  as  liquidating 
agent  of  said  bank,  as  defendants,  February  21,  1912,  in  which  the  appellant 
as  plaintiff  claimed  as  against  the  defendants  the  prior  right  to  80  shares  of 
the  capital  stock  of  the  bank  of  the  par  value  of  $100  each.  The  plaintiff 
claims  such  right  to  the  stock  as  pledgee  thereof  by  one  H.  M.  Dunlap  who 
was  a  director,  and  the  president  of  the  bank,  as  security  for  the  payment 
of  two  loans  of  money,  one  of  $4,000,  made  by  plaintiff  to  Dunlap  April  1, 
1903,  and  one  of  $2,000,  made  February  1,  1908,  and  for  which  Dunlap  made 
to  plaintiff  his  two  promissory  notes  upon  said  dates  respectively,  and  as- 
signed and  delivered  to  him  on  February  1,  1908,  a  certificate  for  50  shares 
of  the  stock  of  defendant  bank  as  security  for  the  payment  of  the  first  of 
said  notes,  and  a  certificate  for  30  shares  of  such  stock  as  security  for  the 
second  loan. 

The  defendant  bank  claims  the  prior  right  to  the  stock  under  the  banking 
laws  of  Oklahoma  to  secure  an  alleged  indebtedness  of  Dunlap  to  the  bank, 
who  was  its  president  and  a  director  thereof  and  became  indebted  to  it,  as 

*For  other  casee  see  same  topic  &  fi  number  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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it  claims,  when  he  was  the  owner  of  said  stock  which  was  never  transferred 
to  the  plaintiff  upon  its  books. 

The  case  was  heard  upon  an  agreed  statement  of  facts,  the  material  por- 
tions of  which  are: 

**That  the  Bryan  County  State  Bank  was  organl'/.ed  January  27,  1908,  under 
the  banking  laws  of  Oklahoma  with  a  capital  stock  of  $40,000  fully  paid,  and 
commenced  business  as  «uch  bank  February  1,  1908 ;  that  said  H.  M.  Dunlap 
was  a  subscriber  to  the  capital  stock  of  said  bank,  was  named  as  one  ot  its 
directors  in  the  articles  of  its  incorporation,  was  elected  its  first  president  by 
its  board  of  directors,  and  remained  such  director  and  president  imtil  the 
bank  went  into  liquidation  in  January,  1911. 

"April  1,  1903,  Dunlap  borrowed  from  plaintiff  $4,000,  for  which  he  made  to 
plaintiff  his  promissory  note  for  that  amount  due  in  one  year  with  in- 
terest, and  to  secure  the  same  assigned  and  transferred  to  plaintiff  50  shares 
of  the  capital  stock  of  the  Choctaw  National  Bank  of  Caddo,  OkL,  which  said 
stock  then  stood  in  the  name  of  Dunlap,  who  was  also  president  of  said 
Choctaw  National  Bank.  The  principal  of  this  note  was  renewed  from  time 
to  time  by  Dunlap,  the  last  renewal  maturing  April  1,  1908. 

"January  15,  1908,  the  plaintiff  sent  to  the  Choctaw  National  Bank  the 
stock  of  that  bank  which  he  held  as  security  for  said  $4,000  note,  to  be  sur- 
rendered to  Dunlap  upon  receipt  by  that  bank  from  Dunlap  of  a  like  amount 
of  the  capital  stock  of  the  defendant  bank  to  be  held  by  plaintiff  as  security 
for  said  $4,000  note,  in  lieu  of  the  stock  of  the  Choctaw  National  Bank.  This 
was  done  at  Dunlap's  request,  to  facilitate  the  liquidation  of  the  Choctaw 
National  Bank,  and  the  organization  of  the  Bryan  County  State  Bank  in  lieu 
thereof.  The  change  was  made  as  requested  by  Dunlap,  and  cm  February  1, 
1908,  the  organization  of  the  defendant  bank  was  completed  and  it  began 
business.  On  the  same  day  its  board  of  directors  met  pursuant  to  the  call 
of  the  president,  H.  M.  Dunlap  (who  was  present  as  one  of  said  board),  and 
adopted  the  following  resolutions: 

"  'Resolved,  that  the  duties  of  the  president  of  this  bank  to  be  such  as  are 
defined  in  the  banking  laws  of  the  state  of  Oklahoma,  that  he  act  in  an  ad- 
visory capacity  with  the  other  officers  of  such  bank,  and  that  he  render  every 
service  that  occurs  to  him  for  the  good  of  such  bank,  and  that  he  act  gen- 
erally in  an  advisory  capacity  with  the  other  officers  thereof. 

**  'That  the  duties  of  the  first  vice  president  of  this  bank  be  in  connection 
with  the  cashier,  the  active  management  of  such  bank,  and  charge  of  all  the 
details  of  its  management ;  that  be  and  the  cashier  together  shall  constitute 
the  discount  committee,  and  shall  pass  upon  all  loans  made  by  the  bank  ad- 
vising with  the  president  when  deemed  necessary  and  subject  to  the  super- 
vision of  the  board  of  directors,  and  to  preside  at  all  meetings  in  the  absence 
or  disqualification  of  the  president,  and  to»  otherwise,  in  the  absence  of  the 
president,  perform  all  the  duties  devolving  either  by  law  or  by  the  by-laws 
upon  the  president.     ♦     ♦     ♦ 

'*  'The  duties  of  the  cashier  shall  be  to  have  charge  of  the  cash,  and  the 
details  of  the  accounts  of  the  bank  subject  to  the  general  supervision  and 
direction  of  the  first  vice  president,  as  hereinbefore  mentioned,  and  to  act 
upon  the  discount  committee.     ♦    ♦     ♦  ♦ 

"On  this  date  said  board  also  by  its  resolution  gave  Dunlap  credit  upon  the 
books  of  the  bank  for  $8,000,  and  this  resolution  was  re-enacted  by  the  board 
January  11,  1910. 

'*0n  the  same  day  50  shares  of  the  capital  stock  of  the  bank  evidenced  by 
certificate  No.  33  for  30  shares,  and  certificate  No.  34  for  20  shares  were  is- 
sued in  the  name  of  Dunlap  and  were  by  him  assigned  and  delivered  to  the 
plaintiff  on  said  date  in  lieu  of  that  of  the  Choctaw  National  Bank  as  se- 
curity for  said  note  of  $4,000. 

"February  12,  1908,  Dunlap  borro\^ed  from  the  plaintiff  the  further  sum  of 
$2,400,  and  made  to  him  his  promissory  note  therefor  due  in  one  year  with 
interest;  and  as  security  for  its  payment  assigned  to  the  plaintiff  30  shares 
of  the  capital  stock  of  the  defendant  bank  evidenced  by  certificate  No.  1  for 
20  shares,  and  certificate  No.  2  for  10  shares,  both  issued  to  Dunlap  and  by 
him  transferred  and  delivered  to  plaintiff  on  that  date  as  security  for  said 
note  of  $2,400. 
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'April  1, 1908,  the  $4,000  note  was  again  renewed  by  Dunlap  to  plaintiff  and 
the  time  of  payment  thereof  extended  for  one  year,  plaintiff  retaining  said  60 
shares  of  the  capital  stock  of  the  defendant  bank  as  security  therefor. 

*July  7,  1910,  Dunlap  wrote  to  the  plaintiff  at  Sherman,  Tex.,  as  follows: 

*Mr.  W.  C.  Eubank,  Sherman,  Texas — ^Dear  Sir:  For  the  purpose  of  fa- 
cilitating a  transaction  of  mine  here,  I  want  you  to  send  in  the  stock  at- 
tached to  my  note  to  you  for  $4,000  and  transfer  it  to  another  party,  hfive  him 
make  the  proper  indorsement  and  return  to  you.  I  should  like  to  know  that 
this  will  be  agreeable  to  you.  I  would  want  the  stock  to  stand  just  where  it 
is  on  the  note  and  the  cerUflcates  sent  to  the  bank  for  the  proper  transfer, 
indorsement  and  return  to  you. 

"  *Yours  truly,  [Signed]    H.  M.  Dunlap.* 

"Pursuant  to  this  request,  plaintiff,  on  July  10,  1910,  caused  to  be  sent  to 
the  defendant  bank  through  the  Merchants'  &  Planters'  National  Bank  of 
Sherman,  Tex.,  certificates  Nos.  83  and  34  of  the  stock  of  the  defendant  bank 
in  a  letter  which  reads  in  this  way: 

"  *The  Merchants'  and  Planters'  National  Bank. 

"  'Sherman,  Texas,  July  10,  1910. 
•*  *Bryan  County  State  Bank,  Caddo,  Okla. — Gentlemen:  At  the  request  of  Mr. 
W.  C.  Eubank,  we  inclose  you  certificates  33  and  34  aggregating  fifty  shares 
of  your  stock  to  be  substituted  In  accordance  with  the  blank  Instructions  at- 
tached and  which  Is  to  be  signed  by  the  party  to  whom  these  shares  are  to 
be  transferred.  The  shares  themselves  are  to  be  transferred  In  blank.  Re- 
turn the  certificates  and  Instructions  to  us  after  they  are  executed  as  above 
directed,  and  very  much  oblige. 

"  *Very  respectfully  yours,  [Signed]    F.  A.  Batsell,  Asst  Cashier.' 

"On  July  11,  1910,  Henry  W.  Wells,  who  was  then  cashier  of  the  defend- 
ant bank  and  who  was  prior  thereto  its  assistant  cashier,  delivered  to  plain- 
tiff 30  shares  of  Its  capital  stock  evidenced  by  certificate  No.  77,  and  20  shares 
thereof  evidenced  by  certificate  No.  78,  which  had  been  Issued  to  said  Wells 
In  lieu  of  certificates  Nos.  33  and  34,  and  by  him  assigned  and  delivered  to 
the  plaintiff  as  collateral  security  for  said  $4,000  note;  Wells  writing  to  the 
plaintiff  a  letter  which  reads  as  follows: 

"  *July  11,  1910. 

"  *Mr.  W.  C.  Eubank,  Sherman,  Texas — Dear  Sir:  You  will  please  hold  the 
attached  fifty  shares  of  stock  In  the  Bryan  County  State  Bank  as  represented 
by  certificates  Nos.  77  fiind  78  as  collateral  to  and  subject  to  the  terms  of  the 
$4,000  note  dated  April  1,  1908,  due  twelve  months  after  date,  to  which  refer- 
ence is  made  for  fuller  description,  given  to  you  by  H.  M.  Dunlap  In  lieu  of 
certificates  Nos.  33  and  34  for  a  like  amount  of  stock  in  salji  bank  which  you 
now  have  and  exchange  for  accommodation  of  Mr.  H.  M.  Dunlap  and  myself. 
"  Tours  very  truly,  [Signed]    Henry  W.  Wells.* 

"Said  certificates  Nos.  77  and  78  were  received  and  accepted  by  the  plain- 
tiff in  lieu  of  such  certificates  Nos.  33  and  34  for  a  like  amount  of  the  stock 
of  the  defendant  bank. 

**The  stock  of  the  defendant  bank  so  assigned  to  plaintiff  was  never  trans- 
ferred to  him  upon  the  books  of  that  bank,  and  the  50  shares  thereof  evi- 
denced by  certificates  Nos.  77  and  78,  which  were  Issued  to  Henry  W.  Wells 
In  lieu  of  certificates  Nos.  33  and  34  at  the  request  of  Dunlap,  stand  upon  its 
books  in  the  name  of  said  Wells,  and  the  30  shares  evidenced  by  certificates 
Nos.  1  and  2  stand  upon  Its  books  In  the  name  of  Dunlap  Its  president ;  all 
of  which  certificates  are  In  the  usual  form  of  the  certificates  of  the  capital 
stock  of  said  bank ;  and  It  Is  agreed  that  Wells  held  said  certificates  Nos.  77 
and  78  as  trustee  for  Dunlap. 

"On  February  7,  8,  and  10,  1908,  Dunlap  gave  to  the  bank  for  money  bor- 
rowed by  him  from  it,  his  three  notes  for  $2,000,  $3,000,  and  $2,500  respec- 
tively, aggregating  $7,500,  and  on  May  8,  1908,  one  note  for  $500,  amounting 
in  all  to  $8,000.  These  notes  were  renewed  from  time  to  time  and  finally  paid 
In  full  on  or  before  October  20,  1909,  except  the  one  of  February  7,  1908,  foi 
$2,000. 
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**November  5, 1909,  Dunlap  made  to  the  bank  his  promissory  note  for  $3,800, 
for  money  borrowed,  from  the  proceeds  of  which  tiie  note  of  February  7, 
1908,  for  $2,000  was  paid. 

''December  5,  1909,  Dunlap  gave  to  the  bank  his  note  fear  $2,000,  and  on 
January  11,  1910,  another  note  for  $2,000.  These  notes  with  the  one  of  No- 
vember 5,  1909,  for  $3,800  aggregating  $7,800,  were  held  by  the  bank  and  un- 
paid January  21,  1911,  when  it  ceased  doing  business  and  went  into  liquida- 
tion; the  defendant  S.  W.  Maytubby  being  appointed  liquidating  agent,  and 
who  when  this  suit  was  commenced  was  settling  its  affairs  as  such  liquidate 
Ing  agent 

**The  depositors  and  all  other  creditors  of  the  defendant  bank  have  been 
paid  in  full. 

^The  assets  of  the  bank  after  the  payment  of  all  its  debts  and  liabilities  are 
Insufficient  to  pay  its  stockholders  in  full  for  the  stock  held  by  them. 

'That  Dunlap  at  all  the  dates  herein  mentioned  was  justly  and  truly  in- 
debted to  the  plaintiff  in  the  full  amount  of  said  notes,  and  plaintiff  held 
said  shares  of  stock  as  security  for  the  payment  thereof." 

It  is  alleged  in  the  bill  of  complaint  that  on  June  6,  1911,  the  defendant 
bank  recovered  judgment  and  decree  in  the  district  court  of  Bryan  county, 
Okl.,  against  H.  M.  Dunlap  for  $19,053.87  and  costs,  upon  various  transac- 
tions between  the  bank  and  said  Dunlap  in  a  suit  in  which  the  bank  asserted, 
and  was  adjudged  to  have,  a  lien  upon  said  certificates  of  stock  Nos.  1,  2, 
77,  and  78,  for  the  80  shares  of  the  capital  stock  of  said  bank  in  controversy 
herein.  This  is  admitted  by  the  answer.  The  plaintiff,  however,  alleges  that 
he  was  not  a  party  to  that  suit,  knew  nothing  thereof  while  it  was  pending, 
and  is  not  bound  by  its  decree;  and  that  defendant  bank  Is  not  entitled  to 
and  in  fact  has  no  lien  upon  such  stock  as  against  him  under  the  laws  of 
Oklahoma. 

Upon  the  facts  as  above  stated,  the  District  Court  dismissed  the  Mil  upcm 
the  merits  at  plaintiff's  costs,  and  awarded  the  stock  in  controversy  to  the 
defendant  bank.    The  plaintiff  appeals. 

V.  B.  Hayes,  of  Durant,  Okl.,  and  McReynolds  &  Hay,  of  Sher- 
man, Tex.,  for  appellant. 

McPherren  &.  Cochran,  of  Durant,  Okl.,  for  appellees. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge, 

REED,  District  Judge  (after  stating  the  facts  as  above).  [1]  That 
the  appellant  (plaintiflF)  is  a  pledgee  in  good  faith  and  for  value  of  the 
80  shares  of  the  stock  of  the  Bryan  County  State  Bank  in  controversy, 
to  secure  a  bona  fide  debt  owingr  him  by  EHinlap,  is  not,  and  could 
not,  under  the  foregoing  facts,  be  successfully  controverted.  That 
fact  will  therefore  be  considered  as  established.  Does  the  fact  that 
such  stock  was  not  transferred  to  him  upon  the  books  of  the  bank  de- 
prive him  of  the  right  to  participate  in  the  final  liquidation  of  its 
assets  in  proportion  to  the  amount  of  such  stock  as  against  the  other 
stockholders,  its  depositors  and  all  creditors  of  the  bank  other  than 
such  stockholders  (if  they  can  be  regarded  as  creditors)  having  been 
paid  in  full? 

The  provisions  of  the  banking  laws  of  Oklahoma  bearing  upon  this 
question  are  (the  sections  referred  to  are  those  of  the  Revised  Laws 
of  Oklahoma  1910,  Annotated): 

Section  262:  "The  affairs  and  business  of  any  banking  association  or- 
ganized under  the  laws  of  this  state  shall  be  managed  or  controlled  by  a  board 
of  directors  of  not  less  than  three  nor  more  than  thirteen  in  number,  who 
shall  be  selected  from  the  stockholders.    ♦    ♦    ♦    Any  director,  officer  or 
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other  person  who  shall  participate  in  any  violation  of  the  laws  of  this  state, 
relative  to  banks  and  banking,  shall  be  liable  for  all  damages  which  said  bank, 
Its  stockholders,  depositors  or  creditors  shall  sustain  in  consequence  of  such 
violation.  The  board  shall  select  from  among  their  number  the  president  and 
secretary,  and  shall  select  from  among  their  stockholders  a  cashier.  Such  of- 
ficers shall  hold  their  offices  for  a  term  of  one  year  and  until  their  successors 
are  elected  and  qualified.  *  •  •  The  board  of  directors  shall  hold  at  least 
two  regular  meetings  each  year,  and  at  such  meetings  a  thorough  examina- 
tion of  the  books,  records,  funds  and  securities  held  by  the  bank  shall  be  made 
and  recorded  in  detail  upon  its  record  book,  and  a  certified  copy  thereof  shall 
be  forwarded  to  the  bank  commissioner  and  to  each  stockholder  of  record 
within  ten  days." 

Section  264:  **The  violation  of  any  of  the  provisions  of  this  chapter  by  the 
ofiicers  or  directors  of  any  bank  organized  or  existing  subject  to  the  laws  of 
this  state  shall  be  sufficient  cause  to  subject  the  said  bank  to  be  closed  and 
liquidated  by  the  bank  commissioner  and  for  the  annulment  of  its  charter." 

Section  266:  **No  bank  shall  employ  its  moneys,  directly  or  indirectly,  in 
trade  or  commerce,  *  *  *  and  shall  not  invest  any  of  its  funds  in  the 
stock  of  any  other  bank  or  corporation,  nor  make  any  loans  or  discount  on 
the  security  of  the  shares  of  its  own  capital  stock,  nor  be  the  purchaser  or 
holder  of  such  shares,  unless  such  securities  or  purchase  shall  be  necessary 
to  prevent  loss  upon  a  debt  previously  contracted  in  good  faith;  and  stock 
so  purchased  or  acquired  shall,  within  six  months  from  the  time  of  its  pur- 
chase, be  sold  or  disposed  of  at  public  or  private  sale,  and  after  the  expira- 
tion of  six  months  any  such  stock  shall  not  be  considered  as  part  of  the  assets 
of  any  bank.    ♦    ♦    ♦ »» 

Section  268:  'The  total  liabilities  to  any  bank  of  any  person,  corporation 
or  firm,  for  money  borrowed,  lucluding  in  the  liabilities  of  such  company  or 
firm  the  liabilities  of  the  several  stockholders,  officers  or  members  thereof, 
shall  not  at  any  time  exceed  twenty  per  cent  of  the  capital  stock  of  such 
bank.    ♦    ♦    ♦»» 

Section  270:  "It  shall  be  unlawful  for  any  active  managing  officer  of  any 
bank  organized  or  existing  under  the  laws  of  this  state  to  borrow,  directly 
or  indirectly,  money  from  the  bank  with  which  he  is  connected ;  and  the  of- 
ficer making  or  authorizing  a  loan  to*  any  such  person,  as  well  as  the  person 
receiving  the  same,  shall  be  deemed  guilty  of  a  larceny  of  the  amount  bor- 
rowed." 

Section  273:  **Every  bank  shall  make  at  least  four  reports  each  year,  and 
oftener  if  called  upon  by  the  bank  commissioner  and  according  to  tiie  form 
which  may  be  prescribed  by  him,  verified  by  the  oath  or  affirmation  of  the 
president  or  cashier  of  such  association,  and  attested  by  the  signatures  of 
at  least  two  of  the  directors.    ♦    ♦    ♦ »» 

Section  282:  "Every  banker,  officer,  employ^,  director  or  agent  of  any  bank 
who  shall  neglect  to  perform  any  duty  required  by  this  chapter,  ♦  ♦  ♦ 
shall  be  deemed  guilty  of  a  felony,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  to  exceed  one  thousand  dollars,  or  by  imprisonment 
♦    ♦     ♦    or  by  both"  (as  provided  in  this  section). 

Section  290:  "The  president  and  cashier  of  every  incorporated  bank  shall 
cause  to  be  kept  at  all  times  a  correct  list  of  the  names  and  residences  of  all 
the  shareholders  in  the  bank  and  the  number  of  shares  held  by  each,  in  the 
office  where  its  business  is  transacted.     ♦    ♦     ♦  » 

Section  294:  "The  shares  of  stock  of  an  incorporated  bank  shall  be  deemed 
personal  property,  and  shall  be  transferred  cm  the  books  of  the  bank  in  such 
manner  as  the  by-laws  therefor  may  direct,  but  no  transfer  of  stock  shall  be 
valid  against  a  bank  or  any  creditor  thereof  so  long  as  the  registered  holder 
thereof  shall  be  liable  as  a  principal  debtor,  surety  or  otherwise  to  the  bank 
for  any  debt,  nor  in  such  cases  shall  any  dividend,  interest  or  profits  be  paid 
on  such  stock  so  long  as  such  liabilities  continue,  but  all  such  dividends,  in- 
terests or  profits  shall  be  retained  by  the  bank  and  applied  to  the  discharge 
of  such  liabilities,  and  no  stock  shall  be  transferred  on  the  books  of  any  bank 
where  the  registered  holder  thereof  is  in  debt  to  the  bank  for  any  matured 
and  unpaid  obligations." 
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Section  295:  "It  shall  be  unlawful  for  any  bank  to  loan  its  funds  to  its 
stockholders  on  their  stock  as  collateral  security ;  and  the  total  indebtedness 
of  the  stockholders  of  any  ba^  shall  at  no  time  exceed  fifty  per  cent  of  its 
paid-up  capital:  ProTided,  that  any  bank  may  hold  its  stock  to  secure  a  debt 
previously  contracted.** 

The  District  Court  was  of  opinion,  and  so  held,  that  Mr.  Dunlap 
as  president  of  the  defendant  bank  was  not  an  active  manager  thereof 
within  the  meaning  of  section  270  of  the  Oklahoma  banking  law,  in 
view  of  the  resolution  of  the  board  of  directors  of  February  1,  1908, 
respecting  his  duties  as  president;  and  that  the  loan  of  the  bank  to 
him  was  not  therefore  within  the  prohibition  of  that  statute.  If 
the  duties  of  Dunlap  as  one  of  the  managers  of  the  bank  depended 
alone  upon  the  fact  that  he  was  its  president,  it  may  be  that  the 
board  of  directors  might  prescribe  and  limit  his  duties,  a  question 
that  need  not  now  be  determined,  for  section  262  of  the  Oklahoma 
statute  imposes  upon  the  directors  of  the  bank,  of  which  Dunlap  was 
one,  the  positive  duty  of  its  management  and  control.  His  duties 
as  one  of  the  mianagers  of  the  bank  arose  therefore  from  the  fact 
that  he  was  one  of  its  directors,  and  not  alone  from  the  fact  that 
he  was  its  president;  and  these  duties  we  think  cannot  be  restricted 
or  limited  by  any  action  of  the  board  of  directors.  Bank  v.  Lanier, 
11  Wall.  369,  376,  20  L.  Ed.  172.  Aside  from  this,  the  resolution 
imposes  upon  Dunlap  as  president  the  duty  of  acting  in  an  advisory 
capacity  with  the  other  officers  of  the  bank,  and  rendering  to  them 
"every  service  that  occurs  to  him  for  its  good."  Obviously  this  does 
not  limit  his  duties  and  obligations  to  the  bank  as  one  of  its  direc- 
tors and  managers,  but  rather  enlarges,  if  anything,  his  duties  as  pres- 
ident of  the  bank. 

Section  282  of  the  Oklahoma  statute  provides  that  "every  banker, 
officer,  employe,  director  or  agent  of  a  bank  who  shall  neglect  to  per- 
form any  duty  required  by  this  chapter,  *  *  *  shall  be  deemed 
guilty  of  a  felony."  The  duty  of  a  director  of  the  bank  to  participate 
in  the  management  and  control  of  its  affairs  is  certainly  one  imposed 
by  this  statute,  and  the  failure  to  perform  that  duty  is  declared  by 
the  act  to  be  a  felony  punishable  by  fine  or  imprisonment,  or  by  both. 

A  careful  reading  and  consideration  of  the  banking  law  of  Okla- 
homa convinces  beyond  any  doubt  that  it  was  its  purpose  to  impose 
upon  the  principal  officers  and  directors  of  banks  organized  under  its 
provisions  the  positive  duty  of  its  management  and  control;  and  not 
that  they  should  act  as  mere  figureheads  or  dummies  upon  whom  no 
responsible  duty  should  rest.  That  Mr.  Dunlap  as  president  and  di- 
rector of  this  bank  was  its  controlling  spirit  and  was  one  of  its  active 
managers,  sufficiently  appears  from  the  agreed  facts;  and  that  the 
loans  made  to  him  by  the  bank  and  for  which  it  now  asserts  and  claims 
a  lien  upon  the  stock  thereof  pledged  to  the  plaintiff  was  in  violation 
of  the  banking  act  of  Oklahoma  and  unlawful.  Notwithstanding  this, 
it  is  contended  in  behalf  of  the  bank  that  it  may  rightly  enforce  its 
debt  against  Dunlap  as  a  lien  upon  the  stock  in  controversy  standing 
in  his  name  and  in  the  name  of  Wells  upon  its  books  as  the  registered 
holders  thereof  under  section  294,  above,  of  the  Revised  Laws  of 
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Oklahoma;  and  National  Bank  v.  Matthews,  98  U.  S.  621,  25  L.  Ed. 
188,  and  other  cases  following  the  rule  of  that  case  are  cited  in  sup- 
port of  this  contention. 

In  National  Bank  v.  Matthews,  the  bank  had  made  a  loan  in  good 
faith  to  Price  &  Co.,  and  as  security  therefor  had  taken  a  mortgage 
upon  certain  real  estate  of  Matthews.  The  debt  not  being  paid  at 
maturity,  the  bank  was  about  to  foreclose  the  mortgage  to  enforce 
the  payment  of  the  debt  from  the  real  estate  covered  thereby,  when 
Matthews  sought  to  enjoin  such  foreclosure  upon  the  ground  that  the 
mortgage  was  void  as  having  been  made  in  violation  of  the  National 
Bank  Act.  It  was  held  by  the  Supreme  Court  that  the  loan  having 
been  made  in  good  faith  the  taking  of  the  mortgage  as  security  did 
not  invalidate  the  debt;  that  only  the  government  could  successfully 
challenge  the  validity  of  the  mortgage  and  that  the  mortgagor  could 
not  do  so.  The  fact  that  the  loan  of  the  bank  was  made  in  good  faith 
and  was  not  in  violation  of  law  was  held  an  important  factor  in  the 
determination  of  the  case. 

In  the  present  case  the  loans  by  the  bank  to  Dunlap  were  in  direct 
violation  of  the  Oklahoma  bank  act.  Sections  266  and  294  of  that 
act  only  give  at  most  a  lien  to  the  bank  upon  its  stock  for  a  valid  debt 
owing  to  the  bank  and  contracted  in  good  faith,  and  not  for  one  con- 
tracted in  violation  of  its  provisions.  National  Bank  v.  Matthews  and 
the  cases  following  it  do  not,  we  think,  sustain  the  contention  of  the 
bank. 

[2]  The  present  case  falls  within  the  rule  that  a  good-faith  pur- 
chaser or  pledgee  of  the  stock  of  a  banking  corporation  to  whom  the 
certificates  have  been  duly  assigned  and  delivered  is  the  owner  in  eq- 
uity of  such  stock,  though  the  certificates  may  not  be  transferred  to 
him  upon  its  books  as  required  by  a  by-law  or  rule  of  the  corporation. 
Such  an  entry  is  not  for  the  purpose  of  transferring  the  beneficial  own- 
ership of  the  stock  in  the  absence  of  a  statute  so  requiring,  but  is  for 
the  protection  of  parties  dealing  with  the  bank  and  to  enable  it  to  know 
who  are  its  stockholders  entitled  to  vote  at  its  meetings  and  to  receive 
dividends  when  declared ;  in  other  words,  it  is  intended  to  prescribe  a 
method  of  transfer  which  shall  be  deemed  effectual  in  all  matters  re- 
lating to  the  internal  government  and  management  of  the  corporation, 
rather  than  to  prescribe  a  method  of  transfer  which  is  to  be  observed 
between  a  stockholder  and  third  parties.  Bank  v.  Lanier,  11  Wall. 
369,  20  L.  Ed.  172;  Bullard  v.  Bank,  18  Wall.  589,  21  L.  Ed.  923; 
Johnston  v.  Laflin,  103  U.  S.  800,  26  L.  Ed.  532 ;  Masury  v.  Arkansas 
Nat.  Bank,  93  Fed.  603,  35  C.  C.  A.  476;  Nicollet  National  Bank  v. 
City  Bank,  38  Minn.  85,  35  N.  W.  577,  8  Am.  St.  Rep.  643.  And  see 
Ardmore  State  Bank  v.  Mason,  30  Okl.  568,  120  Pac.  1080,  39  L. 
R.  A.  (N.  S.)  292 ;  Farmers'  &  Merchants*  Bank  v.  Cherokee  Trust 
Co.  et  al.,  32  Okl.  700,  123  Pac.  153 — ^arising  under  the  Oklahoma 
bank  act  now  under  consideration. 

In  Johnston  v.  Laflin,  103  U.  S.  800,  26  L.  Ed.  532,  a  case  involving 
the  sale  of  capital  stock  of  a  national  bank,  Mr.  Justice  Field  speaking 
for  the  court  said : 
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"Shares  In  the  capital  stock  of  associations,  under  the  national  banking  law^ 
are  salable  and  transferable  at  the  will  of  the  owner.  They  are,  in  that  re- 
spect, like  other  personal  property.  The  statute  recognizes  this  transfera- 
bility, although  it  authorizes  every  association  to  prescribe  the  manner  of 
their  transfer.  Its  power  in  that  respect,  however,  can  only  go  to  the  extent 
of  prescribing  conditions  essential  to  the  protection  of  the  association  against 
fraudulent  transfers,  or  such  as  may  be  designed  to  evade  the  just  responsi- 
bility of  the  stockholder.  It  is  to  be  exercised  reasonably.  Under  the  pre- 
tense of  prescribing  the  manner  of  the  transfer,  the  association  cannot  clog 
the  transfer  with  useless  restrictions,  or  mnke  it  dependent  upon  the  consent 
of  the  directors  or  other  stockholders.  ♦  ♦  ♦  The  entry  of  the  transac- 
tion on  the  books  of  the  bank,  where  stock  is  sold,  is  required,  not  for  the 
translation  of  the  title,  but  for  the  protection  of  the  parties  and  others  deal- 
ing with  the  bank,  and  to  enable  it  to  know  who  are  Its  stockholders,  entitled 
to  vote  at  their  meetings  and  receive  dividends  when  declared.  ♦  ♦  ♦  Pur- 
chasers and  creditors,  in  the  absence  of  other  knowledge,  are  only  bound  to^ 
look  to  the  books  of  registry  of  the  bank.  But  as  between  the  parties  to  a 
sale,  it  is  enough  that  the  certificate  is  delivered  with  authority  to  the  pur- 
chaser, or  any  one  he  may  name,  to  transfer  It  on  the  books  of  the  company, 
and  the  price  is  paid.  If  a  subsequent  transfer  of  the  certificate  be  refused 
by  the  bank,  it  can  be  compelled  at  the  Instance  of  either  of  them.    ♦    ♦    ♦  >» 

In  Masury  v.  Arkansas  National  Bank,  93  Fed.  603,  35  C  C  A. 
476,  Judge  Thayer,  speaking  for  this  court  upon  this  same  question,. 
said: 

"In  a  great  numt)er  of  cases  it  has  been  held,  and  such  must  be  regarded  as 
the  prevailing  rule,  that  such  a  provision  (that  stock  in  a  corporation  shall 
be  transferred  only  on  its  books),  when  found  either  in  a  special  charter  or 
in  a  general  incorporation  act,  or  in  the  by-laws  of  a  corporation,  is  intended 
to  prescribe  a  method  of  transfer  which  shall  be  deemed  effectual,  as  between 
the  corporation  and  its  stockholders,  in  all  matters  relating  to  the  internal 
government  and  management  of  the  corporation,  rather  than  to  prescribe  a 
method  of  transfer  which  must  be  observed  as  between  a  stockholder  and 
third  parties.  Notwithstanding  such  a  provision  in  the  charter  of  a  corpora- 
tion, a  stockholder  thereof  may  divest  himself  of  all  beneficial  interest  in  his 
stock  by  a  written  assignment  of  the  same  and  a  delivery  of  his  stock  cer- 
tificate, or  by  the  indorsement  and  delivery  of  his  stock  certificate,  or,  as  some- 
authorities  hold  (Cook,  Stock  &  S.  §§  308,  375) ,  by  the  delivery  of  his  sto<* 
certificate  without  indorsement,  although  no  transfer  is  made  on  the  books  of 
the  corporation.  A  transfer  of  his  stock  in  either  of  the  two  ways  first  above 
indicated,  although  such  transfer  is  not  registered  on  the  corporate  books, 
estops  the  stockholder  from  claiming  any  further  title  to  the  stock  so  trans- 
ferred, as  against  subsequent  bona  fide  purchasers  thereof  for  value" — citing 
a  number  of  cases. 

See,  also,  Nicollet  National  Bank  v.  City  Bank,  38  Minn.  85,  3S 
N.  W.^S77. 

Section  294  of  the  Revised  Laws  of  Oklahoma  plainly  authorizes 
the  sale  and  transfer  by  the  owner  of  shares  of  the  capital  stock  of 
a  bank  organized  luider  the  Oklahoma  bank  act.  It  provides,  how- 
ever, that  they  shall  be  transferred  upon  the  books  of  the  bank  in 
such  manner  as  its  by-laws  may  direct;  but  that  no  stock  shall  be 
transferred  on  the  books  of  the  bank  when  the  registered  holder  there- 
of is  in  debt  to  the  bank  for  any  matured  and  unpaid  obligations  (sec- 
tion 266)  previously  contracted  in  good  faith. 

If  there  is  any  by-law  of  the  defendant  bank  prescribing  the  man- 
ner of  transferring  the  shares  of  its  capital  stock  upon  its  books  the 
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agreed  facts  do  not  show  it.  Dunlap  assigned  50  shares  of  the  stock 
in  controversy  to  the  plaintiff  February  1,  1908,  the  day  the  organiza- 
tion of  the  bank  was  completed,  and  on  February  12,  1908,  30  shares. 
On  these  dates  Dunlap  made  to  the  bank  his  promissory  notes  for 
$7,500;  but  on  February  1st  he  was  given  credit  upon  its  books  by  the 
board  of  directors  for  $8,000;  and  this  resolution  was  re-enacted  by 
the  board  of  directors  January  11,  1910,  the  date  of  the  last  loan  made 
by  the  bank  to  Dunlap.  What  these  credits  were  for  does  not  appear. 
On  May  8,  1908,  he  made  another  note  to  the  bank  for  $500.  These 
notes  were  all  paid  to  the  bank  on  or  before  October  20,  1909,  except 
the  one  of  $2,000,  dated  Februaty  1st,  and  that  was  paid  November  5, 
1909,  from  the  proceeds  of  the  note  of  $3,800,  made  that  date.  All 
the  notes  of  Dunlap  so  held  by  the  bank  when  the  stock  in  controversy 
was  assigned  to  the  plaintiff  (if  those  of  February  1st  may  be  said 
to  have  been  so  held  by  it)  were  paid  on  or  before  November  5,  1909, 
and  the  notes  now  claimed  by  the  bank  originated  on  or  a^ter  that 
date,  long  after  the  assignment  of  the  stock  to  plaintiff.  On  this 
date,  therefore,  there  was  nothing  to  justify  the  bank  in  refusing,  if 
it  had  then  been  requested  to  transfer  the  stock  in  question  to  the 
plaintiff  as  pledgee  thereof  upon  its  books,  conceding,  without  ad- 
mitting or  holding,  that  the  loans  of  the  bank  made  to  Dunlap  were 
in  good  faith  and  not  in  violation  of  the  Oklahoma  bank  act. 

It  seems  incredible  that  Wells,  the  cashier  of  the  bank,  its  vice  presi- 
dent, and  directors  other  than  Dunlap,  did  not  know  of  the  pledge  of 
this  stock  of  Dunlap  to  the  plaintiff  long  before  the  last  loan  was 
made  to  Dunlap;  but  whether  or  not  they  actually  knew  thereof  is 
not  important,  for  their  duty  required  them  to  know  that  the  loans  of 
the  bank  to  Dunlap  as  one  of  its  directors  were  forbidden  by  the  act 
under  which  the  bank  was  organized  and  doing  business,  and  that  such 
loans  were  unlawful  in  their  inception,  and  were  not  therefore  in  good 
faith.  The  bank  and  its  stockholders,  whose  agents  its  managers  and 
directors  were  in  making  these  loans,  cannot  equitably  be  awarded 
this  stock  as  against  the  plaintiff  who  is  a  good-faith  holder  thereof 
without  notice  of  any  claim  or  right  thereto  by  them. 

It  is  said  that  plaintiff  must  be  presumed  to  know  that  the  Oklahoma 
bank  act  gave  to  the  bank  a  lien  on  such  stock  for  the  debt  of  Dun- 
lap to  it,  and  took  the  assignment  of  the  certificates  subject  to  the 
rights  of  the  bank  under  such  lien.  Admitting  that  plaintiff  must  be 
presumed  to  know  the  law,  he  had  the  right  to  assume,  and  to  act 
upon  the  assumption,  that  its  directors  and  managers  would  not  de- 
liberately  violate  that  law. 

The  District  Court  erred  in  dismissing  the  bill  and  awarding  the 
stock  in  controversy  to  the  bank  for  the  benefit  of  its  stockholders. 
Its  decree  is  reversed,  and  the  cause  remanded  to  that  court,  with  di- 
rections to  grant  the  prayer  of  the  bill  and  award  the  beneficial  in- 
terest in  the  stock  in  controversy  to  the  plaintiff,  and  it  is  ordered  ac- 
cordingly. 

Reversed, 


i 
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(216  Fed.  842) 

GALBRAITH  v.  ROBSON-HILLIARD  GROCERY  00.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  29,  1914.) 

No.  140. 

Bankbuptcy  (§  293*) — Coubts — Mobtoaob  Lien — Validity — ^Pbefbbenobs. 
Where  a  bankrupt's  trustee  had  possession  of  certain  real  property  be- 
longing to  one  of  the  bankrupts  and  located  In  another  state,  the  bank- 
ruptcy court  In  which  the  proceedings  were  pending  had  exclu^ve  juris- 
diction to  determine  the  validity  of  the  lien  of  a  mortgage  executed  by 
the  bankrupt  owner  to  secure  a  pre-existing  debt  of  the  bankrupts,  which 
the  trustee  claimed  was  a  voidable  preference,  and  to  determine  such 
question  by  any  mode  of  proceedings  which,  with  reference  to  the  par- 
ticular case,  would  constitute  due  process  of  law. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  ({  411,  417; 
Dec.  Dig.  §  293.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Minnesota;   Page  Morris,  Judge. 

Petition  by  John  P.  Galbraith,  as  trustee  in  bankruptcy  of  John 
Magnuson  and  another,  doing  business  as  John  Magnuson  &  Co.,  to 
set  aside  a  certain  mortage  executed  by  John  Magnuson  and  wife  to 
S.  Robson,  to  secure  a  pre-existing  debt  due  from  the  bankrupt  firm 
to  the  Robson-Hilliard  Grocery  Company,  a  Minnesota  corporation. 
A  referee's  order  dismissing  the  petition  for  want  of  jurisdiction  was 
affirmed  by  the  District  Court,  and  petitioner  files  a  petition  to  revise. 
Order  and  decree  vacated,  and  cause  remanded  for  further  proceed- 
ings. 

Todd  &  Kerr,  of  St.  Paul,  Minn.,  for  petitioner. 
Leach  &  Leach,  of  Owatonna,  Minn.,  for  respondents. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

CARLAND,  Circuit  Judge.  This  is  a  petition  to  revise  in  matter 
of  law  an  order  of  the  District  Court  for  the  District  of  Minnesota, 
affirming  an  order  of  the  referee  in  bankruptcy  made  January  19,  1914, 
whereby  he  sustained  objections  to  his  jurisdiction  to  hear  the  petition 
of  petitioner,  made  by  counsel  for  respondents.  The  petition  filed 
with  the  referee  set  forth  the  following  facts:  That  the  petitioner, 
John  T.  Galbraith,  was  the  duly  appointed,  qualified,  and  acting  trustee 
in  bankruptcy  of  the  estate  of  John  Magnuson  and  Victor  J.  Magnu- 
son, copartners  as  John  Magnuson  &  Co.,  and  as  individuals.  That 
the  Robson-Hilliard  Grocery  Company  of  Pipestone,  Minn.,  was  a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Minnesota.  That  among  the  assets  of  said  estate  in 
the  possession  of  said  John  P.  Galbraith,  as  trustee  aforesaid,  was  the 
following  described  land  lying  and  being  in  the  county  of  Sully,  state 
of  South  Dakota,  to  wit,  "The  east  half  of  section  33,  township  114, 
range  74  west."  That  heretofore,  and  prior  to  the  21st  day  of  Feb- 
ruary, 1913,  said  bankrupts  had  purchased  on  open  account  from  the 
said  Robson-Hilliard  Grocery  Company  goods,  wares,  and  merchandise 

*For  other  cases  see  same  topic  &  $  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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of  the  agreed  value  of  about  $1,700,  which  said  indebtedness  on  said 
21st  day  of  February,  1913,  was  past  due  and  wholly  unsecured,  and 
that  on  or  about  the  said  21st  day  of  February,  1913,  for  the  purpose 
of  securing  said  past  due  and  pre-existing  indebtedness,  and  at  the 
solicitation  and  request  of  said  Robson-Hilliard  Grocery  Company, 
and  not  otherwise,  John  Magnuson,  one  of  said  bankrupts,  and  wife, 
executed  a  certain  mortgage  covering  said  real  estate  to  S.  Robson,  of 
Pipestone,  Minn.,  which  said  mortgage  recited  a  consideration  of  $1,- 
700.  That  said  mortgage  was  filed  for  record  in  the  office  of  the 
register  of  deeds  in  and  for  Sully  county,  S.  D.,  on  the  25th  day  of 
February,  1913,  and  recorded  in  Book  34  of  Mortgages,  p.  634,  and 
that  ever  since  said  25th  day  of  February,  1913,  said  mortgage  pur- 
ported to  constitute  a  lien  and  incumbrance  against  said  property.  That 
said  bankrupts  were  wholly  insolvent  on  February  21  and  25,  1913, 
and  that  fact  on  those  dates  was  well  known  to  said  Robson-Hilliard 
Grocery  Company,  and  to  said  S.  Robson,  and  said  Robson-Hilliard* 
Grocery  Company  and  said  S.  Robson  at  all  of  said  times  had  reason- 
able cause  to  believe  that  said  bankrupts  and  each  of  them  were  on 
said  date  wholly  insolvent.  That  the  bankrupts  filed  a  petition  in  vol- 
untary bankruptcy  on  April  3,  1913,  both  as  copartners  and  individu- 
ally, and  that  said  bankrupts  were  on  the  3d  of  April  adjudicated  bank- 
rupts. That  the  value  of  the  assets  of  said  bankrupts  will  not  pay  to 
exceed  40  per  cent,  of  the  approved  claims  against  the  estate.  That 
said  S.  Robson  and  the  Robson-Hilliard  Grocery  Company  claim  to 
be  owners  and  holders  of  said  mortgage,  and  have  refused  to  satisfy 
the  same  of  record,  and  that  the  lien  created  by  said  mortgage  is  wholly 
invalid,  for  the  same  created  an  unlawful  preference  in  contravention 
of  the  provisions  of  the  Bankruptcy  Law.  The  prayer  of  the  peti-  . 
tion  prayed  for  an  order  of  the  court,  citing  the  said  S.  Robson  and 
Robson-Hilliard  Grocery  Company  of  Pipestone,  Minn.,  to  appear  and 
show  cause,  if  any  there  should  be,  at  a  time  and  place  to  be  fixed  by 
the  court,  why  an  order  should  not  be  then  and  there  entered  ordering 
and  directing  said  Robson  or  Robson-Hilliard  Grocery  Company,  to 
deliver  up  said  mortgage  to  said  trustee,  and  to  execute  and  deliver 
a  certificate  of  discharge  thereof  sufficient  in  form  to  properly  purge 
the  record  of  said  register  of  deeds  office  of  said  purported  lien  and 
incumbrance.  The  referee  granted  an  order  to  show  cause,  and  at  the 
return  day  thereof  the  Robson-Hilliard  Grocery  Company  and  S.  Rob- 
son, by  their  counsel,  appeared  and  objected  to  the  matters  involved 
in  said  petition  being  heard  or  determined  or  adjudicated  in  a  sum- 
mary manner  by  said  referee  or  by  said  court  on  the  ground  that  said 
court  had  no  jurisdiction  to  determine  the  s^me,  and  that  said  S. 
Robson  and  the  Robson-Hilliard  Grocery  Company  did  not  consent  " 
to  have  the  matters  involved  in  said  petition  heard,  tried,  or  deter- 
mined in  said  United  States  District  Court,  in  a  summary  manner. 
The  referee  sustained  the  objection  of  respondents,  and  the  validity 
of  this  ruling  of  the  referee  was  by  a  petition  for  review  certified  to 
the  District  Judge,  who,  upon  a  hearing  thereof,  affirmed  the  ruling 
of  the  referee,  as  hereinbefore  stated.  There  was  no  question  in  the 
court  below  but  that  the  real  estate,  upon  which  the  lien  is  claimed. 
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was  in  the  possession  of  the  United  States  District  Court  for  the 
District  of  Minnesota,  by  its  trustee  in  bankruptcy.  This  fact  was 
alleged  in  the  petition,  and  the  referee  so  certified  to  the  judge  of  the 
District  Court  While  the  question  raised  by  this  appeal  is  important, 
we  do  not  think  the  determination  thereof  is  difficult  in  view  of  the 
decisions  of  the  Supreme  Court  of  the  United  States  and  of  this 
court.  The  United  States  District  Court  for  the  District  of  Minne- 
sota, whose  power  and  authority,  so  far  as  its  jurisdiction  existed 
the  referee  was  exercising,  had  exclusive  jurisdiction  to  determine  the 
validity  of  the  lien  of  the  mortgage  by  virtue  of  its  possession  of  the 
real  estate  upon  which  the  lien  was  claimed.  Robertson  v.  Howard, 
229  U.  S.  254,  33  Sup.  Ct.  854,  57  L.  Ed.  11-74;  Whitney  v.  Wenman, 
198  U.  S.  539,  25  Sup.  Ct.  778,  49  L.  Ed.  1157;  Wabash  Railroad 
V.  Adelbert  College,  208  U.  S.  38,  28  Sup.  Ct.  182,  52  L.  Ed.  642,  and 
cases  cited;  Herbert  v.  Crawford,  228  U.  S.  204,  33  Sup.  Ct.  484, 
57  L.  Ed.  800;  Murphy  v.  Hoffman  Co.,  211  U.  S.  563,  29  Sup.  Ct. 
154,  53  L.  Ed.  327;  Babbitt  v.  Dutcher,  216  U.  S.  102,  30  Sup.  Ct 
372,  54  L.  Ed.  402,  17  Ann.  Cas.  969;  Bryan  v.  Bernheimer,  181  U. 
S.  188,  21  Sup.  Ct  557,  45  L.  Ed.  814;  United  States  Fidelity  Co.  v. 
Bray,  225  U.  S.  205,  32  Sup.  Ct.  620,  56  L.  Ed.  1055. 

The  following  language  is  quoted  from  Babbitt  v.  Dutcher,  supra, 
in  support  of  the  proposition  that  the  United  States  District  Court  for 
the  District  of  Minnesota  did  not  have  jurisdiction  to  hear  the  mat- 
ters arising  upon  the  petition  of  the  trustee : 

"There  are  two  classes  of  cases  arising  under  the  act  of  1898  and  controlled 
by  different  principles.  The  first  class  is  where  there  is  a  claim  of  adverse 
title  to  property  of  the  bankrupt,  based  upon  a  transfer  antedating  the  bank- 
ruptcy. The  other  class  is  where  there  is  no  claim  of  adverse  title  based 
on  any  transfer  prior  to  the  bankruptcy,  but  where  the  property  Is  In  the 
physical  possession  of  a  third  party  or  of  an  agent  of  the  bankrupt,  or  of  an 
officer  of  a  bankrupt  corporation,  who  refuses  to  deUver  it  to  the  trustee  in 
bankruptcy.  In  the  former  class  of  cases  a  plenary  suit  must  be  brought, 
either  at  law  or  in  equity,  by  the  trustee,  in  which  the  adverse  claim  of  title 
can  be  tried  and  adjudicated.  In  the  latter  class  it  is  not  necessary  to  bring 
a  plenary  suit,  but  the  bankruptcy  court  may  act  summarily  and  may  make 
an  order  in  a  summary  proceeding  for  the  delivery  of  the  property  to  the 
trustee,  without  the  formality  of  a  formal  Utigation." 

Isolated  paragraphs  may  be  taken  from  the  opinion  of  a  court  and 
separated  from  the  context,  may  often  seem  to  support  a  principle 
which  the  court,  in  rendering  the  opinion,  had  not  in  mind.  The  case 
of  Babbitt  v.  Dutcher  was  as  follows:  The  Randolph-Macon  Coal 
Company  was  a  Missouri  corporation  and  was  duly  adjudicated  a 
bankrupt  March  26,  1907,  by  the  United  States  District  Court  for  the 
Eastern  Division  of  the  Eastern  Judicial  District  of  Missouri.  Bab- 
bitt was  appointed  trustee.  He  made  demand  upon  the  president  of 
the  coal  company  for  the  possession  of  the  corporation's  records  and 
stock  books  which  were  kept  in  the  office  maintained  by  the  company 
in  New  York  City.  Their  request  was  refused.  Thereupon  the  trus- 
tee made  application  to  the  District  Court  in  and  for  the  Southern  Dis- 
trict of  New  York,  by  petition,  for  an  order  directing  James  T.  Gardi- 
ner, the  president,  and  Howard  Dutcher,  the  secretary,  of  the  company, 
or  either  of  them,  to  deliver  to  him  the  stock  certificate  book,  the  cor- 
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poration  minute  book,  and  the  stock  register  of  said  company,  together 
with  all  other  records  and  documents  belonging  to  said  company  in 
their  possession  or  under  their  control.  Gardiner  and  Dutcher  were 
within  the  jurisdiction  of  the  District  Court  for  the  Southern  District 
of  New  York,  and  the  books  and  papers  referred  to  were  within  their 
custody.  Thereafter  a  hearing  was  had  on  the  petition,  and  the  Dis- 
trict Judge  refused  to  grant  the  order  prayed  for,  for  the  reason  that 
he  had  no  jurisdiction  to  make  it  or  to  entertain  proceedings  instituted 
by  a  trustee  in  bankruptcy  duly  appointed  in  a  bankruptcy  proceeding 
pending  in  another  district.    The  Supreme  Court  on  appeal  said : 

''We  have  no  doubt  that  the  books  and  records  in  question  passed,  on  ad- 
judication, to  the  trustee,  and  belong  in  the  custody  of  the  bankruptcy  court, 
and,  there  being  no  adverse  holding,  that  the  bankruptcy  court  had  power 
upon  a  petition  and  rule  to  show  cause  to  compel  their  delivery  to  the  trus- 
tee. Bryan  v.  Bemhelmer,  181  U.  S.  188  [21  Sup.  Ct  557,  45  L.  Ed.  814J  ; 
MueUer  v.  Nugent,  184  U.  S.  1  [22  Sup.  Ct.  260,  46  L.  Ed.  405] ;  Louisville 
Trust  Co.  V.  Comingor,  184  U.  S.  18  [22  Sup.  Ct.  293,  46  L.  Ed.  413] ;  First 
National  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280  [25  Sup.  Ct  693,  49  L.  Ed. 
1051] ;   Whitney  v.  Wenman,  198  U.  S.  539  [25  Sup.  Ct  778,  49  L.  Ed.  1157]." 

Proceeding  then  to  the  real  question  in  the  case,  namely,  as  to  wheth- 
er the  District  Court  of  the  United  States  in  and  for  the  Southern  Dis- 
trict of  New  York  had  jurisdiction  to  entertain  this  particular  proceed- 
ing and  grant  the  relief  prayed  for,  Chief  Justice  Fuller  used  the  lan- 
guage first  above  quoted. 

It  is  clear  that  the  learned  Chief  Justice  had  in  mind,  first,  claims 
of  adverse  title  to  property  of  the  bankrupt,  based  upon  a  transfer 
antedating  the  bankruptcy;  and,  second,  where  there  is  no  claim  of 
adverse  title  based  on  any  transfer,  prior  to  the  bankruptcy,  but  where 
the  property  is  in  the  physical  possession  of  a  third  party  or  of  an 
agent  of  the  bankrupt  or  of  an  officer  of  a  bankrupt  corporation  who 
refuses  to  deliver  it  to  the  trustee  in  bankruptcy.  Now  Babbitt  v. 
Dutcher  was  a  proceeding  to  obtain  the  possession  of  books  and  pa- 
pers; hence  the  language  used  must  be  construed  with  reference  to 
such  a  proceeding. 

When  this  view  is  taken,  the  language  first  above  quoted  simply 
refers  to  cases  where  the  bankruptcy  court  is  seeking  to  obtain  pos- 
session of  property,  and,  as  thus  understood  and  interpreted,  the  lan- 
guage of  course  is  eminently  correct,  but  the  language  in  no  wise  re- 
fers to  a  case  where  the  bankruptcy  court  has  possession  of  the  prop- 
erty. In  this  very  case  of  Babbitt  v.  -Dutcher  the  Supreme  Court 
decided  that  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York  had  jurisdiction  in  the  siunmary  proceeding 
adopted  to  compel  a  delivery  of  the  books  and  papers.  In  re  Rathman, 
183  Fed.  913,  106  C.  C.  A.  253,  this  court,  by  Judge  Sanborn,  said : 

"(1)  The  bankruptcy  court  has  jurisdiction  to  draw  to  itself,  and  to  de- 
termine by  summary  proceedings  after  reasonable  notice  to  claimants,  the 
merits  of  controversies  between  the  trustee  and  such  claimants  over  liens 
upon  and  the  title  to  property  claimed  by  the  trustee  as  that  of  the  bank- 
rupt which  has  been  lawfuUy  reduced  to  the  actual  possession  of  the  trustee 
or  of  some  other  officer  of  the  bankruptcy  court  as  the  property  of  the  bank- 
rupt. Murphy  v.  John  Hoffman  Co.,  211  U.  S.  562,  569,  570,  29  Sup.  Ct.  154. 
R3  L.  Ed.  327;   White  v.  Schloerb,  178  U.  S.  542,  545,  546,  548,  20  Sup.  Ct. 
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1007,  44  L.  E<L  1183;  In  re  Eppsteln,  156  Fed.  42,  84  C.  C.  A.  208,  17  L. 
R.  A.  (N.  S.)  465 ;  Thomas  v.  Woods,  173  Fed.  585,  587,  500,  97  C.  C.  A.  535, 
537,  WO,  26  Ia  R.  A.  (N.  S.)  1180  [19  Ann.  Cas.  1080] ;  Mound  Mines  CJo.  v. 
Hawthorne,  173  Fed.  882,  886,  97  C.  C.  A.  394,  398 ;  Goodnough  Mercantile 
&  Stock  Co.  V.  Galloway  (D.  C.)  156  Fed.  504,  509;  In  re  McMahon,  77  O. 
O.  A.  668,  669,  671,  147  Fed.  684,  685,  687 ;  Whitney  v.  Wenman,  108  U.  S. 
539,  549,  553,  25  Sup.  Ct  778,  49  L.  Ed.  1157." 

In  Shea  v.  Lewis,  206  Fed.  877,  124  C.  C.  A.  537,  this  language 
was  cited  with  approval.  It  is  true  that  in  both  In  re  Rathman  and 
Shea  V.  Lewis,  supra,  the  court  held  that  the  court  had  no  jurisdic- 
tion to  entertain  the  proceeding  in  which  the  controversy  arose,  but 
it  was  based  in  each  case  upon  the  fact  that  the  United  States  Dis- 
trict Court  of  South  Dakota  or  Minnesota  did  not  have  possession  of 
the  property  involved ;  the  same  being  in  the  possession  of  the  own- 
ers and  claimants  thereof.  But  the  question  as  to  when  the  bank- 
ruptcy court  could  take  jurisdiction  by  summary  proceedings  was  in- 
volved and  decided. 

In  T.  E.  Wells  &  Co.  v.  Sharp,  208  Fed.  396,  125  C.  C.  A.  609, 
this  court  held  that  the  United  States  District  Court  for  South  Da- 
kota had  jurisdiction  to  proceed  in  a  summary  way  to  decide  the  va- 
lidity of  a  lien  claimed  by  T.  E.  Wells  &  Co.  against  certain  property 
of  the  Plymouth  Elevator  Company,  a  bankrupt,  on  the  ground  that 
the  T.  E.  Wells  &  Co.,  who  had  b^en  in  the  possession  of  the  prop- 
erty, had  voluntarily  delivered  it  to  the  trustee.  This  court  decided 
in  the  same  case  that,  if  the  property  had  remained  in  the  possession 
of  T.  E.  Wells  &  Co.,  the  proceeding  would  rightly  have  been  a  plen- 
ary suit,  but  there  is  nothing  in  this  case  that  conflicts  with  the  gen- 
eral rule. 

The  case  of  In  re  McMahon,  147  Fed.  684,  77  C.  C.  A.  668,  was  a 
case  in  all  respects  similar  to  the  one  at  bar,  and  it  was  there  held 
by  the  Court  of  Appeals  of  the  Sixth  Circuit  that  the  summary  pro- 
ceedings to  determine  the  validity  of  the  lien  of  a  mortgage  was  proper. 

See,  also.  Remington  on  Bankruptcy,  vol.  1,  §  1796;  In  re  Noel 
(D.  C.)  137  Fed.  694;  In  re  Eppstein,  156  Fed.  42,  84  C.  C.  A.  208, 
17  L.  R.  A.  (N.  S.)  465 ;  Loeser  v.  Bank  Co.,  163  Fed.  212,  89  C. 
C.  A.  642;  In  re  Bacon,  210  Fed.  129,  126  C.  C.  A.  643;  In  re  Granite 
City  Bank,  137  Fed.  818,  70  C.  C.  A.  316. 

An  examination  of  the  authorities  convinces  us  that,  in  a  case  like 
the  one  at  bar,  the  court,  having  possession  of  the  property,  has  the 
exclusive  jurisdiction  to  determine  the  validity  of  the  lien  thereon,  and 
that  it  may  adopt  any  mode  of  proceeding  which  with  reference  to  the 
particular  case  is  due  process  of  law.  The  court  in  this  case  having 
possession  of  the  property,  it  is  not  necessary  to  discuss  the  question 
as  to  when  a  court  of  bankruptcy  may  by  summary  proceedings  ob- 
tain the  possession  of  property  belonging  to  the  estate  of  the  baidcrupt. 

The  petition  to  revise  is  granted ;  the  order  and  decree  below  is  va- 
cated and  set  aside,  and  the  case  remanded  for  further  proceedings 
not  inconsistent  with  the  views  herein  expressed. 

REED,  District  Judge  (concurring).  I  concur  in  the  foregoing  opin- 
ion for  the  reason  that,  by  the  decision  of  the  referee  approved  by  the 
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judge  upon  petition  for  review,  it  is  held  in  effect  that  the  referee  had 
no  jurisdiction  to  require  the  Robson-Hilliard  Grocery  Company  to 
appear  and  show  cause  why  it  should  not  be  required  to  deliver  its 
mortgage  to  the  trustee  and  cancel  the  same  of  record.  That  the  ref- 
eree had  jurisdiction  (the  property  covered  by  the  mortgage  of  the 
grocery  company  having  been  reduced  to  possession  by  the  trustee 
as  alleged)  to  make  such  an  order  upon  proper  notice  to  it  and  proof 
of  the  facts  alleged  in  the  petition  asking  for  the  order,  I  have  no 
doubt. 

The  grocery  company  appeared  in  response  to  the  notice  and  ob- 
jected to  "the  matters  involved  in  the  petition  of  the  trustee  being 
heard  or  determined  in  a  summary  manner  by  said  referee,  or  by  said 
court,  on  the  ground  that  said  court  had  no  jurisdiction  to  determine 
the  same,"  and  that  it  did  not  consent  to  have  said  matters  so  tried, 
heard  or  determined  in  a  summary  manner.  The  District  Court  filed 
no  opinion  and  stated  no  reason  for  approving  the  order  of  the  referee 
sustaining  this  objection.  If  it  was  sustained  upon  the  ground  that 
the  referee  had  no  jurisdiction  or  authority  to  require  the  grocery 
company  to  appear  and  show  cause  why  it  should  not  cancel  and 
surrender  its  mortgage  if  the  facts  alleged  in  the  petition  were  true, 
its  ruling  was  error,  for  the  referee  had  undoubted  jurisdiction  to  re- 
quire it  to  do  so,  if  the  facts  alleged  were  true.  If  it  was  sustained  upon 
the  ground  that  the  referee  had  no  authority  to  hear  and  determine 
the  alleged  matter  summarily,  then  it  does  not  appear  that  the  referee 
would  have  done  so  (admitting,  for  the  present  without  deciding,  that 
he  could  not  rightly  do  so),  and  it  should  have  been  presumed  that  he 
would  have  heard  and  determined  the  matter  in  such  manner  as  would 
accord  to  the  parties  the  right  to  establish  their  respective  claims  in 
the  usual  course  of  equitable  procedure,  and  his  ruling  was  premature. 

The  grocery  company  should  have  been  required,  it  seems  to  me,  to 
answer  or  otherwise  take  issue  upon  the  facts  alleged  in  the  petition 
of  the  trustee,  and  the  issues  so  raised  should  have  been  heard  and  de- 
termined in  such  manner  as  would  accord  to  the  grocery  company  the 
right  to  show  if  it  could  do  so  that  its  mortgage,  though  made  within 
the  four  months  immediately  preceding  the  bankruptcy,  was  not  in 
fact  a  preference  within  the  meaning  of  the  bankruptcy  act. 

When  a  referee  in  bankruptcy  may,  and  when  he  may  not,  deter- 
mine summarily  questions  in  bankruptcy  proceedings  pending  before 
him  is  determined  by  the  Supreme  Court  in  Mueller  v.  Nugent,  184 
U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405,  Louisville  Trust  Co.  v.  Com- 
ingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed.  413,  First  National 
Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct.  693,  49  L.  Ed. 
1051,  and  other  cases;  and  the  rule  held  in  those  cases  has  never  been 
departed  from,  so  far  as  I  can  discover,  but  has  been  consistently  ad- 
hered to  in  later  cases  by  that  court.  See  Collier  on  Bankruptcy  (10th 
Ed.,  1914)  489  et  seq.  That  a  court  of  bankruptcy,  having  the  rightful 
custody  of  the  bankrupt  estate,  has  exclusive  jurisdiction  to  determine 
all  claims  of  third  parties  to  such  property  is  not  doubted. 

In  Re  McMahon,  147  Fed.  684,  it  is  expressly  held  at  page  687  of 
the  opinion  (as  I  read  it)  77  C.  C.  A.  668,  that  the  proceedings  to  which 
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McMahon  was  made  a  party  to  have  the  trust  deed  of  the  bankrupt 
to  him  canceled  and  set  aside  was  not  in  the  strict  sense  a  summary 
proceeding,  but  was  in  its  essence  a  petition  to  bring  in  persons  (un- 
der section  2  [7]  of  the  bankruptcy  act  [Act  July  1,  1898,  c.  541,  30 
Stat.  545  (U.  S.  Comp.  St.  1901,  p.  3421)]),  asserting  liens  upon  the 
property  of  the  bankrupt,  for  the  purpose  of  determining  the  rights 
of  such  persons  in  such  property,  and  is  in  substance  a  plenary  suit; 
and  such  in  effect  is  the  nature  of  the  proceedings  here  under  review. 
The  petition  to  revise  should  be  sustained,  and  the  cause  remanded 
to  the  court  of  bankruptcy,  with  directions  to  require  the  Robson-Hil- 
Hard  Grocery  Company  to  answer  or  otherwise  take  issue  upon  the 
petition  of  the  trustee,  and  to  proceed  in  such  manner  as  will  accord 
to  the  parties  a  full  hearing  and  opportunity  to  show  whether  or  not 
the  mortgage  of  the  grocery  company  is  or  is  not  a  voidable  preference 
under  the  bankruptcy  act. 


(216  Fed.  848) 
OMAHA  ELECTRIC  LIGHT  &  POWER  CO.  v.  CITY  OF  OMAHA  et  aL 

(Circuit  C3ourt  ot  Appeals,  Eighth  Circuit    May  Term,  1914.) 

No.  3141. 

1.  Courts  (J  356*) — Cibcuit  Courts  or  Appeals — Pbocedube — Biix  of  Re- 

view. 

The  practice  of  the  English  Chancery  Court  and  of  the  federal  trial 
courts  in  equity  in  entertaining  bills  of  review  Is  not  properly  appUcable 
to  courts  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Courts,  CJent  Dig.  {  937 ;  Dec.  Dig.  § 
356.*] 

2.  Courts  (|  405*) — C?ircuit  Courts  of  Appeals — Jurisdiction — ^Effect  of 

Order  Staying  Mandate. 

By  an  order  staying  its  mandate  pending  an  appeal  to  the  Supreme 
Court  from  its  decision,  a  Circuit  Court  of  Appeals  retains  its  jurisdic- 
tion, so  that  a  dismissal  of  the  appeal  leaves  the  cause  still  pending  In 
that  court,  which  may  revise  or  change  its  decree,  although  the  term  at 
which  it  was  entered  has  passed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §{  1097-1099,  1101, 
1103 ;   Dec.  Dig.  §  405.* 

Jurisdiction  of  Circuit  Court  of  Appeals  in  general,  see  notes  to  Lau 
Ow  Bew  V.  United  States,  1  C.  C.  A.  6 ;  United  States  Freehold  Land  & 
Emigration  Co.  v.  Gallegos,  32  C.  C.  A.  475.] 

8.  Courts  (§  405*) — Circuit  Courts  of  Appeals — ^Revisal  of  Decree  After 
Term. 

A  Circuit  Court  of  Appeals  entered  a  decree  on  appeal,  affirming  a  de- 
cree of  a  District  Court  dismissing  a  bill  to  enjoin  enforcement  of  a  city 
ordinance,  but  on  the  taking  of  an  api>eal  to  the  Supreme  Court  entered 
an  order  staying  its  mandate.  The  appeal  was  dismissed  by  the  Supreme 
Court  for  want  of  jurij^diction,  but  in  the  meantime  another  suit  had  been 
brought  in  the  same  District  Court  by  a  different  plaintiff  ta  enjoin  en- 
forcement of  the  same  ordinance,  and  a  similar  decree  had  been  reversed 
on  direct  appeal  by  the  Supreme  Court,  which  held  the  ordinance  void 
and  by  its  mandate  directed  a  decree  granting  the  injunction.  Beld^  that 
a  bill  filed  by  leave  in  the  Circuit  CJourt  of  Appeals  by  the  plaintiff  in  the 
suit  there  pending,  designated  as  a  "bill  in  the  nature  of  a  bill  of  re- 
view," would  be  treated  as  a  petition  for  rehearing,  and  that  under  the 

*For  other  cases  see  same  tx)pic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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drcumstances  the  court  would  set  aside  its  former  decree,  although  the 
term  at  which  it  was  entered  had  passed,  and  enter  one  in  conformity 
with  that  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  1097-1099,  1101, 
1103 ;  Dec.  Dig.  §  405.*] 

4.  Courts  (|  85*) — ^Rules  of  Coubt — ^Poweb  to  Disbeoabd. 

A  court  may  in  an  exceptional  case  set  aside  one  of  its  rules  as  applica- 
ble to  such  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  294,  296-301 ;  Dec. 
Dig.  {  85.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska ;  W.  H.  Munger,  Judge. 

Suit  in  equity  by  the  Omaha  Electric  Light  &  Power  Company  against 
the  City  of  Omaha  and  Waldemar  Michaelson.  On  bill  in  the  nature 
of  bill  of  review,  treated  as  a  petition  for  rehearing.  Former  decree 
(179  Fed.  455,  102  C.  C.  A.  601)  set  aside,  and  new  decree  entered. 

See,  also,  230  U.  S.  123,  33  Sup.  Ct.  974,  57  L.  Ed.  1419. 

William  D.  McHugh,  of  Omaha,  Neb.,  for  appellant. 

W.  C.  Lambert  and  Benjamin  S.  Baker,  both  of  Omaha,  Neb.  (John 
A.  Rine  and  L.  J.  Te  Poel,  both  of  Omaha,  Neb.,  of  counsel),  for  ap- 
pellees. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  District 
Judge. 

AMIDON,  District  Judge.  In  1884  the  city  of  Omaha,  by  ordinance, 
granted  to  plaintiff  a  franchise  empowering  it  to  use  the  streets  and  al- 
leys of  the  city  for  the  purpose  of  transacting  "a  general  electric  light 
business."  Thereafter  in  the  progress  of  the  art  of  electricity  the  com- 
pany used  its  system  for  distributing  electricity  not  only  for  lighting 
purposes,  but  also  for  heat  and  power.  On  the  26th  of  May,  1908,  the 
city  council,  by  resolution,  directed  its  electrician  to  disconnect  all  wires 
of  the  plaintiff  used  in  transmitting  current  for  heat  and  power. 
Thereafter  the  plaintiff  filed  its  bill  in  the  United  States  Circuit  Court 
for  the  District  of  Nebraska,  setting  up  its  franchise  and  claiming  the 
right  under  it  to  use  its  system  for  all  the  purposes  aforesaid,  and  ask- 
ing a  temporary  injunction  to  restrain  the  enforcement  of  the  resolu- 
tion. Issue  was  joined,  evidence  taken,  and  a  final  decree  entered  on 
the  22d  day  of  July,  1909,  dismissing  the  bill  for  want  pf  equity  upon 
the  ground  that  plaintiff  had  no  right  under  its  franchise  to  distribute 
•electricity  for  power  and  heat.  172  Fed.  494.  An  appeal  was  sued  out 
to  this  court,  and  on  the  20th  of  April,  1910,  an  opinion  was  filed  here 
holding  that  plaintiff's  franchise  had  expired  by  limitation  of  time,  and 
that  it,  therefore,  had  no  franchise  to  use  the  streets  and  alleys  for  dis- 
tributing electricity  for  any  purpose  whatsoever.  179  Fed.  455,  102 
C.  C.  A.  601.  Pursuant  to  this  opinion  a  decree  was  entered  affirming 
the  decree  of  the  trial  court.  Plaintiff  sued  out  an  appeal  to  the  Su- 
preme Court  of  the  United  States  to  review  this  decision,  and  a  super- 
sedeas was  thereupon  granted  and  an  order  entered  staying  the  man- 
date of  this  court. 

*For  oUier  cases  see  same  topic  &  S  numbeb  in  Dec.  6  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Soon  after  our  decision  the  Old  Colony  Trust  Company,  the  trustee 
in  a  mortgage  upon  all  of  the  Electric  Light  Company's  property  and 
franchises,  filed  a  bill  in  equity  against  the  same  defendants  in  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Nebraska,  in  which 
it  alleged  that  the  franchise  rights  of  the  plaintiff  under  the  ordinance 
of  1884,  and  the  practical  construction  placed  thereon  by  the  parties 
through  a  long  course  of  dealing,  included  the  right  to  distribute  elec- 
tric current  for  the  purpose  of  power  and  heat  as  well  as  light.  It  spe- 
cifically claimed  the  protection  of  the  fourteenth  amendment  and  the 
contract  clause  of  the  federal  Constitution,  and  prayed  an  injunction 
to  restrain  the  enforcement  of  the  resolution  above  referred  to  as  an 
impairment  of  the  rights  thus  asserted.  The  city  of  Omaha  filed  its 
answer,  denying  the  existence  ol  the  franchise  for  any  purpose.  The 
cause  was  submitted  upon  the  pleadings  and  evidence,  and  a  decree  was 
entered  following  the  decision  of  this  court  in  the  Electric  Light  Com- 
pany Case,  dismissing  the  bill  for  want  of  equity  on  the  ground  that  all 
rights  under  said  ordinance  had  expired  prior  to  the  bringing  of  the 
action.  The  Old  Colony  Trust  Company  appealed  from  this  decree 
direct  to  the  Supretne  Court  of  the  United  States.  Both  appeals  were 
heard  together  and  opinions  handed  down  June  16,  1913.  The  appeal 
from  our  decision  in  the  Electric  Light  Company  Case  was  dismissed 
for  want  of  jurisdiction,  because  the  complaint  failed  to  raise  clearly 
any  federal  question.  230  U.  S.  123,  33  Sup.  Ct.  974,  57  L.  Ed.  1419. 
In  the  Old  Colony  Trust  Co.  Case  the  court  held  that  the  ordinance 
granted  a  perpetual  franchise,  which  included  the  right  to  distribute 
electricity  for  power  and  heat  as  well  as  light.  230  U.  S.  100,  33  Sup. 
Ct.  967,  57  L.  Ed.  1410.  A  decree  was  entered  in  accordance  with  this 
opinion,  reversing  the  decree  of  the  District  Court  of  Nebraska  and 
remanding  the  cause  to  that  court  with  directions  to  restrain  the  en- 
forcement of  the  resolution. 

The  dismissal  of  the  appeal  from  our  decision  leaves  our  decree 
standing,  though  it  is  in  direct  conflict  with  the  decision  of  the  Supreme 
Court. 

Plaintiff,  at  the  December,  1913,  term  of  this  court  at  St.  Louis,  while 
the  stay  of  our  mandate  was  still  in  force,  presented  its  bill,  designated 
"a  bilHn  the  nature  of  a  bill  of  review,"  giving  the  foregoing  history  o£ 
the  litigation,  and  praying  for  a  revision  of  our  decree,  and,  upon  notice 
to  defendants,  moved  for  permission  to  file  the  same.  Defendants  ap- 
peared and  filed  written  objections.  The  matter  was  fully  argued,  and 
an  order  entered  allowing  the  motion  and  ruling  the  defendants  to  an- 
swer the  bill.  An  answer  has  been  filed  which  admits  all  material  facts 
and  raises  only  questions  of  law,  and  the  case  is  now  before  us  for  dis- 
position on  the  merits. 

For  the  purposes  of  this  application  there  is  no  material  difference  in 
the  issue  in  the  Electric  Light  Company  Case,  and  the  Old  Colony  Trust 
Company  Case.  The  wrong  in  each  was  the  threatened  enforcement 
of  the  resolution.  The  right  of  the  plaintiff  in  each  was  created  by  the 
ordinance  granting  the  franchise.  The  resolution  and  ordinance  were 
set  out  in  full  in  both  complaints.  The  controversy  turned  upon  wheth- 
er the  Electric  Light  Company  had  a  subsisting  right  under  the  ordi- 
nance which  the  enforcement  of  the  resolution  would  impair.    In  the 
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Old  Colony  Trust  Company  Case  the  facts  showing  the  practical  con- 
struction which  the  parties  themselves  had  put  upon  the  ordinance  were 
set  forth  with  greater  fullness  than  in  the  other  case.  This,  however, 
was  used  by  the  Supreme  Court,  not  for  the  purpose  of  creating  an 
estoppel,  but  for  the  purpose  of  applying  a  familiar  canon  of  construc- 
tion with  a  view  to  ascertaining  the  true  meaning  of  the  ordinance.  It 
is  that  meaning,  however  ascertained,  which  defines  the  right  of  the 
plaintiff  in  each  case.  The  Old  Colony  Trust  Company  had  no  right 
except  that  which  it  derived  from  the  Electric  Company.  The  ordi- 
nance measures  both.  The  plaintiffs  are  different  in  name,  but  identical 
in  right. 

In  the  Electric  Light  Company  Case  the  trial  court  held  that  the 
ordinance  did  not  grant  the  right  to  distribute  current  for  heat  and 
power,  and  dismissed  the  bill,  thus  leaving  the  city  free  to  execute  its 
resolution  to  cut  all  wires  used  for  those  purposes.  We  held  that  all 
rights  granted  by  the  ordinance  had  expired  by  limitation,  and  affirmed 
the  decree  of  the  trial  court.  The  Supreme  Cfourt  held  in  the  Old  Col- 
ony Trust  Co.  Case,  that  the  franchise  granted  by  the  ordinance  was 
perpetual ;  that  it  embraced  the  right  to  distribute  current  for  heat  and 
power,  as  well  as  light,  and  directed  the  trial  court  to  issue  an  injunc- 
tion to  restrain  the  enforcement  of  the  resolution.  If  we  send  down  a 
mandate  pursuant  to  our  decree,  we  shall  declare,  in  square  conflict 
with  the  mandate  of  the  Supreme  Court,  that  the  company  has  no  fran- 
chise to  distribute  current  for  heat  and  power,  and  that  the  city  has  the 
right  to  cut  all  wires  used  for  those  purposes. 

If  we  have  the  power  to  revise  our  decree  and  issue  a  mandate  in 
harmony  with  that  of  the  Supreme  Court,  it  is  plainly  our  duty  to  do 
so.  This  we  should  do  not  only  to  protect  the  rights  of  the  plaintiff 
as  a  litigant,  but  as  a  matter  of  public  policy  to  preserve  the  orderly 
administration  of  justice  and  avoid  an  unseemly  conflict  of  judicial 
mandates. 

A  learned  argument  has  been  submitted  by  counsel  dealing  with  bills 
of  review  in  courts  of  chancery  in  this  country  and  England.  Much 
of  this  seems  to  us  irrelevant.  It  has  long  been  settled  that  the  practice 
on  rehearings  in  the  English  Courts  of  Chancery  is  not  applicable  to 
federal  appellate  courts.  In  Brown  v.  Aspden,  14  How.  25,  14  L.  Ed. 
311,  Chief  Justice  Taney,  speaking  for  the  court,  said: 


(I 


*A  motion  has  been  made  for  a  rehearing  In  this  case,  and  we  have  been  re- 
ferred to  the  practice  of  the  English  Chancery  Court  In  support  of  the  appUca- 
tion.  The  argument  presupposes  that  this  court,  in  cases  in  equity,  has 
adopted  the  rules  and  practice  of  the  English  chancery.  But  this  is  a  mis- 
take. The  English  chancery  Is  a  court  of  original  Jurisdiction ;  and  this  court 
Is  sitting  as  an  appellate  tribunal.  It  would  be  Impossible,  from  the  nature 
and  office  of  the  two  tribunals,  to  adopt  the  same  rules  of  practice  In  both. 
♦  ♦  ♦  In  the  House  of  Lords,  In  England,  to  which  the  appeal  lies  from 
the  Court  of  Chancery,  a  rehearing  Is  altogether  unknown.  A  reargument.  In- 
deed, may  be  ordered,  If  the  house  desires  It,  for  Its  own  satisfaction.  But 
the  chancery  rules  In  relation  to  rehearings,  In  the  technical  sense  of  the 
word,  are  altogether  Inapplicable  to  the  proceedings  on  the  appeal. 

"Undoubtedly  this  court  may  and  would  call  for  a  reargument,  where  doubts 
are  entertained  which  It  is  supposed  may  be  removed  by  further  discussion 
at  the  bar.  And  this  may  be  done  after  judgment  Is  entered,  provided  the  or- 
der for  reargument  is  entered  at  the  same  term.    But  the  rule  of  the  court  is 
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this:  That  no  reargument  will  be  heard  In  any  case  after  Judgment  Is  en- 
tered, unless  some  member  of  the  court  who  concurred  In  the  judgment  after- 
wards doubts  the  correctness  of  his  opinion,  and  desires  a  further  argument 
on  the  subject  And  when  that  happens,  the  court  will,  of  its  own  accord, 
apprise  the  counsel  of  its  wishes,  and  designate  the  points  on  whidi  it  desires 
to  hear  them. 

**There  Is  certainly  nothing  in  the  history  of  the  English  Court  of  Chancery 
to  induce  this  court  to  adopt  rules  in  relation  to  rearguments,  analogous  to 
the  chancery  practice  upon  applications  for  a  rehearing.  According  to  the  gen- 
eral practice  of  that  court,  one  rehearing,  where  the  application  has  been 
sanctioned  by  the  signature  of  two  counsel,  Is  a  matter  of  course.  And  this 
facility  In  obtaining  one  rehearing,  has  naturally  led  to  others,  and  in  cases 
of  interest  or  difficulty,  two,  or  even  three,  rehearings  have  sometimes  been 
allowed,  under  the  special  leave  of  the  court,  before  the  decree  was  wirolled, 
and,  consequently,  before  it  could  be  removed  to  tiie  House  of  Lords.  The 
natural  result  of  this  practice  is  to  produce  some  degree  of  carelessness  in  the 
first  argument,  and  hesitation  and  indecision  in  the  court  But  the  great  evil 
is  in  the  enormous  expenses  occasioned  by  these  repeated  hearings,  and  the 
delays  which  it  produces  in  the  decision,  which  often  prove  ruinous  to  both 
parties  before  the  final  decree  is  pronounced.  Nor  is  the  mischief  confined  to 
the  particular  suit  in  which  such  proceedings  and  delays  are  permitted  to  take 
place.  A  multitude  of  others  are  always  behind  it,  waiting  anxiously  to  be 
neard.  And  the  result  of  the  practice  of  which  we  are  speaking  has  been  such 
that,  although  the  court  has  always  been  filled  by  men  of  the  highest  order, 
distinguished  for  their  learning  and  industry,  yet  the  expenses  and  delays  of 
the  court  have  become  a  byword  and  reproach  to  the  administratl<m  of  Jus- 
tice, and  Parliament  has  at. length  been  compelled  to  interpose. 

''And  if  this  court  should  adopt  a  practice  analogous  to  that  of  the  EInglish 
chancery,  we  should  soon  find  ourselves  in  the  same  predicament;  and  we 
should  be  hearing  over  again  at  a  second  term  almost  all  the  cases  which  we 
had  heard  and  adjudged  at  a  former  one,  and  upon  which  our  own  opinions 
would  have  been  definitely  made  up  upon  the  first  argument  We  deem  it 
safer  to  adhere  to  the  rule  we  have  heretofore  acted  on.  And  no  reargument 
will  be  granted  in  any  case,  unless  a  member  of  the  court  who  concurred  in 
the  Judgment  desires  it;  and  when  that  is  the  case,  it  will  be  ordered  with- 
out waiting  for  the  application  of  counseL" 

See,  also,  Winchester  v.  Winchester,  121  Mass.  127,  opinion  by  Chief 
Justice  Gray,  afterwards  Mr.  Justice  Gray  of  the  Supreme  Court  of 
the  United  States. 

[1]  If  the  English  chancery  practice  as  to  rehearings  is  inapplica- 
ble in  federal  courts  of  appeal,  much  less  could  their  practice  as  to 
bills  of  review  be  received.  Such  bills  could  never  be  entertained 
until  after  the  time  for  filing  petitions  for  rehearing  had  expired.  In 
England  that  time  was  fixed  by  the  enrollment  of  the  decree.  In 
this  country,  by  a  legal  fiction,  it  has  been  held  that  all  decrees  shall 
be  deemed  to  be  enrolled  on  the  last  day  of  the  term,  and  this  fixes 
the  point  after  which  bills  of  review  may  be  filed.  By  repeated  deci- 
sions of  the  Supreme  Court,  however,  jurisdiction  of  causes  ends  with 
the  adjournment  of  the  term,  unless  it  is  retained  by  some  appropri- 
ate proceeding,  and  the  same  is  true  of  the  Circuit  Courts  of  Appeal. 
In  the  great  majority  of  cases  the  mandate  has  gone  down  transmit- 
ting the  case  to  the  trial  court.  It  is  quite  clear,  therefore,  that  a 
bill  of  review,  based  on  the  practice  of  the  English  chancery  courts, 
and  of  the  federal  trial  courts  in  equity,  cannot  properly  apply  to  courts 
of  appeal.  There  are  many  other  features  which  make  such  bills 
unfit  for  appellate  courts.  When  based  on  errors  of  law,  they  may 
be  filed  as  a  matter  of  right.    They  may  also  be  filed  at  any  time  dur- 
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ing  the  period  allowed  for  appeals,  and  the  pendency  of  an  appeal 
would  in  most  cases  toll  the  runninpr  of  the  statute.  Ensminger  v. 
Powers,  108  U.  S.  292,  2  Sup.  Ct.  643,  27  L.  Ed.  732. 

Appellate  jurisdiction  is  exercised  solely  for  the  purpose  of  review. 
In  the  interest  of  a  prompt  admkiistration  of  justice,  causes  should 
be  retained  by  such  courts  only  for  a  brief  period.  To  provide  against 
possible  errors  in  their  decisions  a  short  time  is  now  permitted  by  their 
rules  for  filing  petitions  for  rehearing.  It  would  be  intolerable  if,  after 
causes  have  been  fully  argued  and  decided,  and  counsel  have  had 
an  opportunity  to  call  attention  to  any  errors  of  fact  or  of  law  in 
the  written  opinion  of  the  court,  there  could  then  be  opened  up  an 
indefinite  vista  for  a  re-examination  and  revising  of  the  decree  by 
means  of  bills  of  review.  When  suits  reach  appellate  courts  their  is- 
sues, both  of  law  and  fact,  are  usually  well  defined.  There  is  ample 
time  for  the  preparation  of  written  briefs  in  which  the  case  can  be 
fully  presented.  There  is  never  any  occasion  for  the  haste  and  lack  of 
opportunity  for  investigation  which  sometimes  lead  trial  courts  into 
error.  When  an  appellate  court,  after  such  a  presentation,  has  fully 
considered  a  case,  and  reduced  its  conclusions  to  a  written  opinion, 
and  counsel  have  had  an  opportunity  to  point  out  any  mistakes  in  the 
opinion,  by  petition  for  rehearing,  the  result  must  be  held  to  be  as  free 
from  error  as  any  human  action  can  be.  The  evils  that  would  accrue 
from  applying  to  such  judgments  the  doctrines  of  bills  of  review  in 
chancery  are  manifest  and  intolerable. 

In  Southard  v.  Russell,  16  How.  547,  569  (14  L.  Ed.  1052),  the  Su- 
preme Court  said: 

**The  better  opinion  Is  that  a  WU  of  review  will  not  lie  at  all  for  errors  of 
law  alleged  on  the  face  of  the  decree  after  the  judgment  of  the  appeUate 
court*' 

The  same  view  is  expressed  by  Story  in  his  Equity  Pleading,  §  408. 
See,  also,  Nashua  &  L.  R.  Co.,  169  Mass.  157,  47  N.  E.  606,  608; 
Street's  Federal  Equity  Practice,  §  2178. 

After  the  decision  on  appeal  and  the  remanding  of  the  case  to  the 
trial  court,  a  bill  of  review  may  be  filed  on  the  ground  of  newly  dis- 
covered evidence.  In  order  to  prevent  a  conflict  of  jurisdiction,  how- 
ever, it  is  necessary  in  such  a  case  to  first  obtain  the  consent  of  the 
appellate  court  whose  judgment  is  to  be  reviewed.  Southard  v.  Rus- 
sell, 16  How.  547,  14  L.  Ed.  1052 ;  Keith  v.  Alger,  124  Fed.  32,  59 
C.  C.  A.  552.  Such  a  bill  does  not  seek  a  revising  of  the  decree,  but 
proceeds  to  a  new  decree  upon  new  evidence. 

In  Kimberly  v.  Arms  (C.  C.)  40  Fed.  548,  it  is  said  that  application 
was  made  to  the  Supreme  Court  "for  leave  to  file  bills  of  review  for 
alleged  errors  in  the  judgments  or  decrees"  in  Bently  v.  Coyne,  4 
Wall.  509,  18  L.  Ed.  457,  and  Rubber  Co.  v.  Goodyear,  9  Wall.  805, 
19  L.  Ed.  828.  An  examination  of  these  cases  leaves  no  doubt  that 
both  bills  were  based  upon  newly  discovered  evidence  rather  than  er- 
ror apparent.  The  case  of  Bently  v.  Coyne,  4  Wall.  509,  18  L.  Ed. 
457,  is  a  mistaken  citation.  The  case  to  which  the  court  intended  to 
refer  is  the  next  one  in  the  report,  Purcell  v.  Miner,  in  which  the  peti- 
tion for  rehearing  is  considered  at  4  Wall.  519,  18  L.  Ed.  459. 
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Both  our  power  and  practice,  therefore,  on  the  present  application, 
must  be  found,  not  in  the  practice  of  trial  courts  on  rehearings  or 
bills  of  review,  but  in  the  rules  and  decisions  of  appellate  courts  de- 
fining their  practice  as  to  the  re-examination  of  their  own  decrees. 
For  a  new  case  analogies  may  be  found  in  the  former  field,  but  not 
rules.  Notwithstanding  the  naming  of  the  application  as  "a  bill  in 
the  nature  of  a  bill  of  review,"  we  must  treat  it  simply  as  a  petition 
for  rehearing. 

The  term  at  which  our  decree  was  entered  has  been  adjourned,  and 
several  other  terms  have  intervened.     It  is  urged  that  this  deprives 
us  of  jurisdiction  to  grant  a  rehearing.    The  Supreme  Court  has  fre- 
quently stated  in  unqualified  language  that  it  has  no  power  to  review 
its  judgments  or  decrees  after  adjournment  of  the  term.     Brown  v. 
Aspden,  14  How.  25,  14  L.  Ed.  311;   Brooks  v.  Railroad  Co.,  102  U. 
S.  107,  26  L.  Ed.  91 ;   United  States  v.  Knight,  1  Black,  488,  17  L. 
Ed.  80;  Public  Schools  v.  Walker,  9  Wall.  603,  19  L.  Ed.  650;  Bush- 
nell  V.  Crooke  Mining  &  Smelting  Co.,  150  U.  S.  82,  14  Sup.  Ct.  2, 
37  L.  Ed.  1007.    In  1884  this  was  embodied  in  rule  30  of  the  Court, 
108  U.  S.  591,  32  Sup.  Ct.  xii.    That  court  has  also  stated  quite  as 
frequently  that  it  cannot  grant  a  rehearing  after  its  mandate  has  gone 
down.    Sibbald  v.  United  States,  12  Pet.  488,  9  L.  Ed.  1167;  Noonan 
V.  Bradley,  12  Wall.  121,  125,  20  L.  Ed.  279;   Browder  v.  McArthur, 
•7  Wheat,  58,  5  L.  Ed.  397;    Peck  v.  Sanderson,  18  How.  42,  15  L. 
Ed.  262;  Washington  Bridge  Co.  v.  Stewart,  3  How.  413,  11  L.  Ed. 
658;   Kingsbury  v.  Buckner,  134  U.  S.  650,  671,  10  Sup.  Ct.  638,  33 
L.  Ed.  1047;  Hudson  v.  Guestier,  7  Cranch,  1,  3  L.  Ed.  249.    In  all 
of  the  foregoing  cases  both  events  had  occurred  at  the  time  the  peti- 
tion for  rehearing  was  presented.    The  term  had  adjourned  and  the 
mandate  had  gone  down.    At  that  time  mandates  were  never  sent  down 
during  the  term,  except  on  motion  and  special  order.    At  the  adjourn- 
ment of  the  term,  mandates  were  issued  in  all  cases  decided,  unless 
motion  for  rehearing  had  been  filed.     Blatchford's  Rules  of  United 
States  Courts,  183.    The  adjournment  of  the  term  and  the  going  down 
of  the  mandate  being  contemporary  events,  the  court  never  had  oc- 
casion to  consider  the  effect  of  staying  its  mandate  alone.     In  1895 
rule  39  was  adopted,  which  reads  as  follows : 

'^Mandates  shaU  issue  as  of  course  after  the  expiration  of  thirty  days  from 
the  day  the  judgment  or  decree  is  entered,  unless  the  time  is  enlarged  by  or- 
der of  the  court,  or  of  a  justice  thereof,  when  the  court  is  not  in  session,  but 
during  the  term."    159  U.  S.  709,  32  Sup.  Ct  xiv. 

The  year  following,  in  Bank  of  Commerce  v.  Tennessee,  163  U.  S. 
416,  16  Sup.  Ct.  1113,  41  L.  Ed.  211,  a  mandate  was  recalled,  petition 
for  rehearing  granted,  and  the  decree  revised.  It  is  manifest,  there- 
fore, that  at  the  present  time  the  going  down  of  the  mandate  does  not 
divest  the  court  of  power  to  grant  a  rehearing. 

Being  a  court  of  final  resort  the  Supreme  Court  has  never  had 
occasion  to  stay  its  mandate  during  the  pendency  of  an  appeal.  Its 
stays  have  been  confined  entirely  to  petitions  for  rehearing.  Neither 
its  decisions  nor  its  rules  can,  therefore,  control  us  as  an  intermediate 
court  in  meeting  the  precise  question  raised  by  this  application. 
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[2]  That  question  is :  What  effect  does  the  order  staying  our  man- 
date have  upon  our  jurisdiction  to  entertain  a  motion  for  rehearing? 
The  exact  question  was  before  the  Circuit  Court  of  Appeals  of  the 
First  Circuit  in  Burget  v.  Robinson,  123  Fed.  262,  59  C.  C.  A.  260, 
and  is  answered  in  an  able  opinion  by  Judge  Putnam.  The  jurisdic- 
tion is  there  sustained  upon  grounds  which  seem  to  us  sound. 

It  is  a  universal  rule  that  the  perfecting  of  an  appeal  transfers  the 
cause  to  the  appellate  court,  and  that  it  remains  there  until  it  is  re- 
mitted to  the  trial  court  by  the  sending  down  of  the  mandate.  Credit 
Co.  V.  Ark.  Cen.  Ry.  Co.,  128  U.  S.  258,  9  Sup.  Ct.  107,  32  L.  Ed. 
448;  Lockman  v.  Lang,  132  Fed.  1,  65  C.  C.  A.  621;  Thomas  v. 
Thomas,  27  Okl.  784,  113  Pac.  1058,  35  L.  R.  A.  (N.  S.)  124,  133, 
Ann.  Cas.  1912C,  '713;  Aspen  Smelting  Co.  v.  Billings,  150  U.  S. 
31,  36,  14  Sup.  Ct.  4,  37  L.  Ed.  986;  Ott  v.  Boring,  131  Wis.  472, 
111  N.  W.  833,  11  Ann.  Cas.  857;  In  re  Jessup's  Estate,  81  Cal.  408, 
22  Pac.  1028,  1031,  6  L.  R.  A.  591.  An  order  staying  the  mandate 
is  similar  in  its  jurisdictional  effect  to  the  order  of  a  trial  court  per- 
mitting the  filing  of  a  motion  for  a  new  trial.  Such  an  order  tolls 
the  running  of  the  statute  limiting  the  time  for  taking  out  a  writ  of 
error,  and  retains  the  court's  control  of  its  judgment  notwithstanding 
the  adjournment  of  the  term.  Kingman  v.  Western  Mfg.  Co.,  170  U. 
S.  675,  678,  680,  18  Sup.  Ct.  786,  42  L.  Ed.  1192;  Burget  v.  Robin- 
son, 123  Fed.  262,  59  C.  C.  A.  260. 

The  jurisdiction  of  an  appellate  court  differs  radically  from  that 
of  a  trial  court.  It  exists  solely  for  the  purpose  of  review.  As  soon 
as  that  is  finished  the  suit  is  remitted  to  the  trial  court.  Retention  of 
the  cause  affords  the  strongest  evidence  that  in  the  judgment  of  the 
court  its  work  is  not  complete  or  any  action  taken  final.  To  be  sure, 
the  object  we  had  in  mind  at  the  time  of  staying  the  mandate  was 
to  await  the  action  of  the  Supreme  Court.  Our  jurisdiction,  however, 
was  not  confined  by  such  intention.  So  long  as  we  retained  the  cause, 
it  was  subject  to  our  full  appellate  power,  including  the  correction  of 
our  decree. 

[3]  The  cause  is,  therefore,  still  pending  in  this  court.  What  we 
will  do  with  the  present  application  is  not  a  matter  of  jurisdiction,  but 
a  matter  of  sound  practice. 

We  stayed  our  mandate  to  await  the  directions  of  the  Supreme 
Court  in  regard  to  our  decree.  Because  the  plaintiff  failed  to  clearly 
claim  the  protection  of  the  federal  Constitution,  that  court  was  with- 
out jurisdiction  to  g^ve  its  direction  in  this  suit;  but  in  another  suit, 
involving  the  same  ordinance  and  resolution,  brought  against  the  same 
defendants  by  a  plaintiff  which  derives  all  its  rights  from  the  plaintiff 
in  the  present  suit,  that  court  has  spoken  its  directions.  While  no  man- 
date can  run  from  its  decision  to  our  decree,  a  mandate  of  judicial 
authority  does  run  from  it,  which  we  ought  not  to  disregard.  We  en- 
tered our  stay  for  the  purpose  of  determining  what  mandate  should 
be  issued.  In  the  meantime  the  Supreme  Court  has  issued  its  mandate 
to  the  District  Court  of  Nebraska  declaring  that  the  ordinance  con- 
fers a  perpetual  franchise  upon  the  plaintiff,  and  authorizes  it  to  dis- 
tribute current  for  heat  and  power,  as  well  as  light,  and  directs  that 
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court  to  issue  an  injunction  restraining  the  city  from  interfering  with 
those  rights.  We  must  now  decide  what  mandate  we  will  issue  to 
the  same  court.  Shall  we  declare,  in  direct  contravention  of  the  man- 
date of  the  Supreme  Court,  that  plaintiff's  franchise  has  terminated, 
and  that  it  has  no  right  to  distribute  current  for  any  purpose,  and  au« 
thorize  the  city  authorities  to  cut  its  wires  and  destroy  its  business? 
What  would  be  the  duty  of  the  trial  court,  if  we  were  to  issue  such  a 
mandate?  Certainly  our  duty  is  plain.  We  ought  to  harmonize  our 
decree  and  mandate  with  those  of  the  Supreme  Court. 

Our  attention  is  called  to  our  rule  which  limits  the  time  to  present 
petitions  for  rehearing  to  60  days  from  the  date  of  the  judgment  or 
decree.  In  our  opinion  that  rule  was  not  intended  to  control  such  a 
case  as  the  one  with  which  we  are  now  dealing.  It  was  intended  to 
prescribe  the  practice  as  to  matters  which  are  in  existence  at  the  time 
when  a  decree  is  entered^  It  is  entirely  plain  that  if  the  decision  of 
the  Supreme  Court  had  been  rendered  before  our  decree,  our  decree 
would  have  been  different.  Applying  the  analogies  of  Lord  Bacon's 
first  ordinance  in  regard  to  bills  of  review,  that  decision  constitutes 
new  matter  which  hath  arisen  since  the  decree.  In  fact,  it  is  precisely^ 
the  kind  of  new  matter  which  the  chancellor  had  in  mind  in  framing 
the  second  clause  of  his  ordinance.  This  is  plain  from  his  sixth  ordi- 
nance, which  reads  as  follows: 

"No  decree  shaU  be  made  upon  pretense  of  equity  against  the  express  pro- 
vision of  an  act  of  Parliament.  Nevertheless,  if  the  construction  of  such  act 
of  ParUament  hath  for  a  time  gone  one  way  in  general  opinion  and  reputation, 
and  after,  by  a  later  judgment,  hath  been  controlled,  then  relief  may  be  given 
upon  matter  of  equity  for  cases  arising  before  the  said  Judgment,  because  the- 
subject  was  In  no  default*' 

The  "later  judgment"  here  referred  to  would  seem  to  be  at  least  one 
form  of  "new  matter"  arising  after  the  decree  referred  to  in  the  first 
ordinance.    See,  also,  Jopp  v.  Wood,  2  DeG.  J.  &  S.,  323. 

[4]  Furthermore,  the  case  is  so  exceptional  that  we  would  be  justi- 
fied under  the  decisions  of  the  Supreme  Court  in  setting  aside  our 
rule  if  it  were  applicable  to  the  case.  Poultney  v.  City  of  LaFayette, 
12  Pet.  472,  9  L.  Ed.  1161 ;  United  States  v.  Breitling,  20  How.  252, 
9  L.  Ed.  900;  Burget  v.  Robinson,  123  Fed.  262,  59  C.  C.  A.  260. 

It  is  also  urged  that  a  variance  in  judicial  decisions  is  not  a  suffi- 
cient cause  to  justify  us  in  disturbing  our  decree.  Tilgham  v.  Werk 
(C.  C.)  39  Fed.  680,  and  Hoffman  v.  Knox,  50  Fed.  484,  1  C.  C.  A. 
535,  are  said  to  support  this  contention.  If  there  was  no  change  in 
the  situation  of  the  parties  after  the  entering  of  the  decree  in  the 
first  case  cited,  so  as  to  make  a  revision  of  the  decree  inequitable,  we 
should  have  thought  a  bill  of  review  would  have  properly  lain  in  that 
case  after  the  decision  of  the  Supreme  Court  of  the  United  States  ia 
Tilghman  v.  Proctor,  102  U.  S.  707,  26  L.  Ed.  279.  As  to  the  second 
case  cited,  there  had  been  such  a  radical  change  in  the  situation  of 
the  parties  since  the  rendering  of  the  decree  as  made  the  bill  of  re- 
view inequitable.  The  first  decree  had  been  executed  by  sale  of  the 
property  involved,  and  the  rights  of  the  third  parties  had  intervened. 
Furthermore,  the  plaintiff  in  that  suit  asked  only  a  partial  revision  of 
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the  decree  seeking  thereby  to  have  all  that  part  of  it  which  would  be 
beneficial  to  him  retained,  and  to  destroy  the  part  under  which  inno- 
cent third  parties  had  acquired  rights.  Neither  of  the  cases  cited  pre- 
sented a  situation  similar  to  that  with  which  we  are  now  dealing. 

The  judgment  entered  herein,  therefore,  on  the  20th  day  of  April, 
1910,  is  hereby  vacated  and  set  aside,  and  on  the  authority  of  the 
decision  of  the  Supreme  Court  in  the  Old  Q)lony  Trust  Company  Case 
a  decree  will  be  entered  reversing  the  decree  of  the  lower  court  with 
direction  to  enter  a  decree  against  the  enforcement  of  the  resolution 
of  1908,  in  accordance  with  said  opinion  of  the  Supreme  Court. 


(216  Fed.  857) 

UNITED  STATES  GYPSUM  CO.  v.  KARNAOA. 

(Olrcult  Oourt  of  Appeals,  Eighth  Oircult    July  29,  1914.) 

No.  4096. 

L  Maoteb  and  Sebvant    (§  121*) — Places  to  Work — Statute  Requieing 

GUABDING  OF  MACHINERY. 

Oode  Siipp.  1907,  Iowa,  §  4999a2,  which  makes  it  the  duty  of  the  owner 
of  any  manufacturing  or,  other  establishment  where  machinery  is  used, 
among  other  things,  to  properly  guard  "machinery  of  every  description," 
as  construed  by  the  Supreme  Oourt  of  the  state,  is  intended  to  require 
the  guarding  of  all  machines  of  a  character  dangerous  to  employ^  oper- 
ating them  or  working  in  their  vicinity. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  ||  228- 
231 ;  Dec.  Dig.  §  121.*] 

2.  Masteb  and  Servant  (|  289*) — ^Action  fob  Injury  to  Servant — Ques- 
tions FOR  Jury. 

Evidence  considered,  and  held  not  sufficient  to  establish  the  contribu- 
tory negligence  as  a  matter  of  law  of  an  employ^  In  a  g3i3sum  mill,  who 
was  Injured  by  a  revolving  screw,  used  to  force  gypsum  through  a  con- 
veyor, and  which  was  left  unguarded  through  the  employer's  negligence. 

TEd.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  || 
1089,  1090,  1092-1132 ;   Dec.  Dig.  |  289.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Action  at  law  by  Peter  Karnaca  against  the  United  States  Gypsum 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Fred  J.  Dawley,  of  Cedar  Rapids,  Iowa  (Dawley,  Jordan  &  Dawley, 
of  Cedar  Rapids,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

B.  J.  Price,  of  Ft.  Dodge,  Iowa  (M.  M.  Joyce,  of  Ft.  Dodge,  Iowa, 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges. 

CARLAND,  Circuit  Judge.  This  action  was  brought  by  Karnaca 
to  recover  damages  from  the  Gypsum  Company  for  a  personal  injury 
he  received  while  in  its  employ,  and  which  as  he  alleges  was  caused  by 
the  negligence  of  the  company.  He  recovered  a  verdict.  The  com- 
pany brings  the  case  here,  assigning  as  error  the  ruling  of  the  trial  court 
^^— ^  — — —  I 

•For  oUier  casM  see  same  topic  A  S  nxtmbkb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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refusing  to  direct  a  verdict  in  its  favor.  The  company  has  specified  the 
particulars  in  which  the  evidence  was  insufficient  to  sustain  a  verdict  as 
follows :  (1)  There  was  no  evidence  for  the  jury  that  the  company  was 
negligent.  (2)  There  was  no  evidence  for  the  jury  that  the  machinery 
on  which  Kamaca  was  injured  was  of  a  such  a  dangerous  character 
as  to  require  a  guard.  (3)  There  was  no  evidence  for  the  jury  that  it 
was  practicable  to  guard  the  conveyor  without  interfering  with  the 
operation  thereof.  (4)  The  evidence  showed  Karnaca  to  have  been 
guilty  of  contributory  negligence.  Karnaca  specified  in  his  complaint 
as  acts  of  negligence :  (1)  Failure  to  use  ordinary  care  to  furnish  him 
with  a  reasonably  safe  place  to  work.  (2)  Failure  to  use  ordinary  care 
to  furnish  him  with  proper  tools  and  appliances  to  remove  the  clogged 
gypsum  without  being  compelled  to  place  his  hands  in  close  proximity 
to  the  unguarded  revolving  conveyer  screw.  Under  specification  1, 
Kamaca  mentioned  the  failure  to  properly  guard  the  conveyer  screw 
as  provided  by  section  4999a2,  Supplement,  Iowa  Code.  (3)  In  per- 
mitting an  obstruction  to  remain  over  and  across  the  door  of  bin  No. 
5,  thereby  causing  Kamaca  to  place  his  hands  near  the  conveyer  screw. 
(4)  Failure  to  warn  Karnaca  of  the  dangers  of  his  employment. 
[  1  ]  Section  4999a2,  reads  as  follows : 

"It  shall  be  the  duty  of  the  owner,  agent,  superintendent  or  other  person 
haying  charge  of  any  manufacturing  or  other  establishment  where  machinery 
is  used,  to  furnish  and  supply  or  cause  to  be  furnished  and  supplied  therein, 
belt  shifters  or  other  safe  mechanical  contrivances  for  the  purpose  of  throw- 
ing belts  on  and  off  pulleys,  and,  wherever  i)ossible,  machinery  therein  shall 
be  provided  with  loose  pulleys ;  all  saws,  planers,  cogs,  gearing,  belting,  shaft- 
ing, set  screws  and  machinery  of  every  description  therein  shall  be  properly 
guarded." 

In  construing  this  statute  the  Supreme  Court  of  Iowa,  in  McCarney 
V.  Bettendorf,  156  Iowa,  418,  136  N.  W.  920,  said: 

''Enough  has  been  said  to  indicate  the  reasons  for  our  conclusion  that  the 
clause  'machinery  of  every  description'  should  not  be  restricted  to  the  kinds  or 
class  particularly  mentioned,  but  given  the  broad  construction,  evidently  in- 
tended by  the  Legislature,  as  meaning  all  machines  of  a  character  dangerous 
to  employes  operating  them  or  working  in  their  vicinity.  Machines,  or  parts 
likely,  if  unguarded,  to  injure  those  operating  or  coming  in  contact  with  them, 
are  particularly  mentioned,  and  directed  to  be  *properly  guarded/  and  by  'ma- 
chinery of  every  description'  the  Legislature  undoubtedly  intended  machinery 
not  specifically  enumerated,  but  which  might  reasonably  be  anticipated  to 
cause  injury  unless  provided  with  appropriate  guards.  See  Kimmerle  v.  Du- 
buque Altar  Mfg.  Co.  [154  Iowa,  42],  134  N.  W.  434:  As  everyone  knows,  a 
large  percentage  of  machinery  requires  no  shield  against  danger  to  workmen 
operating  or  near  it,  and  this,  as  plainly  appears  from  the  statute  when  con- 
strued as  a  whole,  was  not  contemplated  by  the  Legislature.  When  a  ma- 
chine, or  machinery,  however,  is  proven  to  be  of  a  character  such  that  In- 
jury therefrom  to  employes  operating  or  near  it  is  reasonably  to  be  appre- 
hended, then  the  statute  exacting  proper  guards  is  as  mandatory  as  though 
it  had  been  particularly  mentioned  therein.*' 

The  court  in  the  above  case  cited  with  approval  the  case  of  U.  S. 
Cement  Co.  v.  Cooper,  172  Ind.  599,  88  N.  E.  69.  The  Indiana  statute 
reads : 

"All  vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws 
and  machinery  of  every  description  therein  shall  be  properly  guarded." 
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The  Supreme  Court  of  Indiana  in  construing  this  statute  said : 

"Considering  the  general  purpose  of  the  legislation,  as  distinctly  shown  by 
the  various  provisions  of  the  act,  it  becomes  plain  that  the  design  of  the  law- 
makers was  the  selection  of  certain  manufacturing  instrumentalities,  gen- 
erally known  to  be  dangerous,  and  susceptible  of  being  guarded  without  Im- 
pairing their  usefulness,  and  the  imposition  upon  masters  of  the  general  duty 
of  properly  guarding  all  such  instrumentalities,  on  the  penalty  that  failure  to 
do  so  should  be  accounted  negligence  per  se.  While  the  great  body  or  mass  of 
machinery  usually  assembled  in  important  manufacturing  estabUshments — too 
multiform  and  diversified  for  classification  or  Just  control  by  fixed  rules  of 
law — should  be  understood  as  being  within  the  scope  and  meaning  of  the  gen- 
eral words,  *and  machinery  of  every  description  therein*  shall  be  guarded, 
this  distinction,  however,  in  the  rules  applicable  to  objects  within  the  purview 
of  the  general  words,  is  manifest  The  failure  to  guard  aU  machinery  is  not 
negligence  per  se.  When  a  machine,  or  some  part  of  a  machine,  is  not  of  a 
dangerous  character,  or  is  so  located  as  not  to  imperil  workmen  when  in  the 
place,  or  places,  to  which  their  duties  call  them,  or  where  guarding  or  fencing 
is  impracticable  without  materially  impairing  the  use,  the  same  need  not  be 
guarded." 

The  trial  court  in  the  case  at  bar  told  the  jury  that  the  statute  of 
Iowa  required  the  revolving  screw  which  injured  Karnaca  to  be  guard- 
ed. Whether  it  appeared  that  the  machinery  was  so  clearly  dangerous 
as  to  allow  the  court  to  say  that  it  was  within  the  statute  (Kimmerle  v. 
Dubuque  Altar  Mfg.  Co.,  154  Iowa,  42,  134  N.  W.  434),  we  may  not 
consider,  as  there  was  no  exception  or  complaint  made  when  the  court 
so  charged. 

Chapter  219,  Acts  33d  General  Assembly  of  Iowa,  provides : 

"That  in  aU  cases  where  the  property,  works,  machinery,  or  appliances  of 
an  employer  are  defective  or  out  of  repair,  and  where,  it  is  the  duty  of  the 
employer  from  the  character  of  the  place,  work,  machinery  or  appliances  to 
furnish  reasonably  safe  machinery,  appliances  or  place  to  work,  the  employ^ 
shall  not  be  deemed  to  have  assumed  the  risk  by  continuing  in  the  prosecu- 
tion of  the  work,  growing  out  of  any  defect  as  aforesaid,  of  which  the  em- 
ploy6  may  have  had  knowledge  when  the  employer  had  knowledge  of  such  de- 
fect, except  when  in  the  usual  and  ordinary  course  of  his  employment  it  is 
the  duty  of  such  employ^  to  make  the  repairs,  or  remedy  the  defects.  Nor 
shall  the  employ^  under  such  conditions  be  deemed  to  have  waived  the  negli- 
gence, if  any,  unless  the  danger  be  imminent  and  to  such  extent  that  a  rea- 
sonably prudent  person  would  not  have  continued  in  the  prosecution  of  the 
work;  but  this  statute  shall  not  be  construed  so  as  to  include  such  risks  as 
are  incident  to  the  employment'* 

The  law  and  the  issues  being  as  stated,  it  simply  remains  to  consider 
whether  there  was  evidence  to  sustain  a  verdict  for  Karnaca  in  the  par- 
ticulars specified.  We  are  justified  in  saying  that  there  was  no  evi- 
dence to  sustain  a  recovery  on  the  ground  that  the  company  had  not 
used  ordinary  care  in  providing  Karnaca  with  reasonably  safe  tools 
and  appliances  with  which  to  perform  his  work.  Counsel  for  Karnaca 
practically  concede  this  in  their  brief.  The  question  was  submitted  to 
the  jury,  however,  by  the  court,  but  no  complaint  is  made  of  this  any- 
where. If  there  was  evidence  to  go  to  the  jury  on  any  alleged  act  of 
negligence,  it  was  not  error  to  overrule  the  motion  for  a  directed  ver- 
dict. In  order  to  have  brought  this  question  before  us  for  review,  there 
ought  to  have  been  a  motion  to  direct  a  verdict  upon  this  particular 
cause  of  action — none  such  was  made.  There  was  conflicting  evidence 
as  to  what  the  company  did  in  warning  Karnaca  of  the  dangers  of  his 
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service.  Beside  stating  that  this  was  one  of  Kamaca's  alleged  acts  of 
negligence  on  the  part  of  the  company  the  court  said  nothing  about  it 
to  the  jury.  No  complaint,  however,  of  this  is  made.  There  was  evi- 
dence to  go  to  the  jury  that  the  screw  conveyer  was  of  such  a  character 
that  injury  therefrom  to  employes  near  it  would  be  reasonably  appre- 
hended. As  before  stated,  the  court  decided  this  question,  and  no  com- 
plaint of  that  decision  is  made.  The  claim  that  there  was  no  evidence 
that  it  was  practicable  to  guard  the  conveyer  without  interfering  with 
the  operation  thereof  is  not  sustained  by  the  record.  Mr.  Butler,  super- 
intendent of  the  Gypsum  Company,  called  by  Kamaca,  testified  upon 
this  subject  as  follows: 

"Q.  If  the  men  properly  regulated  the  flow  of  the  gypeum  by  means  of 
these  slides,  as  they  do  now,  the  presence  of  the  screen  over  the  conveyer 
would  not  in  any  way  tend  to  retard  the  flow  of  the  gypsum,  would  it?  A. 
Some  kind  of  a  screen  would;  a  real  fine  screen  would.  Q.  WIU  a  coarse 
screen?    A.  It  wouldn't;   no,  sir. 

"By  the  Court:  Q.  A  coarse  screen  would  not?    A.  No,  sir." 

[2]  It  necessarily  results  from  what  we  have  said  that  there  was  evi- 
dence that  the  defendant  was  negligent.  There  was  no  pretense  that 
any  guard  had  been  placed  over  the  conveyer  screw  for  the  purpose  of 
protecting  employes.  It  only  remains  to  consider  the  question  as  to 
whether  the  testimony  so  clearly  showed  that  Kamaca  was  guilty  of 
contributory  negligence  that  a  verdict  for  him  could  not  be  sustained. 
The  burden  of  showing  that  Kamaca  was  negligent  was  upon  the  com- 
pany, unless  it  appeared  from  Kamaca's  own  evidence,  and  the  court  in 
order  to  have  directed  a  verdict  for  the  company  on  that  ground,  as 
matter  of  law,  would  have  had  to  decide  that  all  reasonable  men  upon 
the  facts  shown  would  say  that  Karnaca  was  negligent.  It  now  appears 
that  12  men,  presumably  reasonable,  united  in  finding  to  the  contrary. 
In  order  to  discuss  this  question  a  short  statement  of  the  case  is  nec- 
essary. 

The  Gypsum  Company  is  engaged  in  the  manufacturing  of  gypsum 
products  near  Ft.  Dodge,  Iowa.  Karnaca  was  employed  by  it  about 
July,  1912,  and  on  September  11th  of  the  same  year  received  the  injury 
of  which  he  complains,  in  what  is  known  as  the  Mineral  City  Mill.  In 
this  mill  there  were  six  kettles  for  boiling  the  moisture  out  of  gypsum 
plaster.  When  the  plaster  is  boiled  sufficiently  it  is  dumped  into  bins. 
This  is  done  by  opening  a  gate  that  is  on  a  level  with  the  bottom  of  the 
kettle.  The  bins  are  shaped  like  an  inverted  "A."  They  were  of  about 
18  tons  capacity.  When  the  plaster  is  first  dumped  from  the  kettle  to 
the  bin,  it  has  a  temperature  of  about  330  degrees  Fahrenheit,  and  is 
of  the  consistency  of  hot  water.  The  plaster  passes  from  the  bins  to  a 
conveyer  box  through  doors  located  at  the  bottom  of  the  bins,  and  then 
is  conveyed  by  the  operation  of  a  screw  conveyer  to  an  elevator.  The 
conveyer  box  is  16  inches  wide  and  24  inches  deep,  with  flat  bottom  and 
no  cover  or  top.  Inside  of  the  conveyer  box  is  a  conveyer  screw  9 
inches  in  diameter  and  28  inches  in  circumference.  The  screw  is  about 
six  inches  from  the  bottom  of  the  conveyer  box  and  the  box  is  about 
60  feet  in  length.  The  screw  revolves  at  the  rate  of  80  revolutions  per 
minute.  The  doors  or  gates  at  the  bottom  of  the  bin  through  which 
the  gypsum  passes  are  about  6  inches  by  12  inches.    The  top  of  the 
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outside  of  the  conveyer  box  is  about  4^^  feet  from  the  floor  and  came 
up  to  about  the  shoulders  of  Kamaca.  The  doors  in  the  bins  are  opened 
and  closed  by  a  sliding  door,  raised  or  lowered  by  the  men  operating 
same,  either  with  their  hands  or  by  means  of  an  iron  bar.  In  drawing 
a  line  from  the  top  of  the  conveyer  box  straight  across  horizontally  to 
the  bin,  it  would  strike  a  little  below  the  top  of  the  door.  There  is  a 
tendency  for  the  hot  fluid  gypsum  to  cake  or  bake  when  dropped  into 
these  bins  after  it  becomes  cool.  If  the  gypsum  clogged  in  front  of  any 
one  of  the  doors  in  the  bins,  the  elevator  man's  duty  was  to  loosen  it 
up  with  the  bar,  which  was  furnished  by  the  Gypsum  Company.  Kar- 
naca  was  an  elevator  man,  and  this  was  a  part  of  his  duty  at  the  time 
of  the  accident.  This  iron  bar  was  about  5  or  6  feet  in  length  and  of 
half-inch  pipe.  The  end  that  went  into  the  bin  was  crimped  shut.  The 
bar  was  curved,  but  was  made  of  light  material  so  that  you  could 
straighten  it  if  desired.  As  a  general  thing  it  would  be  curved.  If  the 
gypsum  clogged  it  was  easier  and  safer  to  get  at  it  with  a  curved  bar 
than  with  a  straight  bar.  The  bar  would  be  inserted  in  the  sliding  door. 
The  clogs  or  jams  of  the  gypsum  would  sometimes  be  three  or  four  feet 
up  in  the  bins  from  the  door.  The  colder  the  gypsum  became  the  hard- 
er it  packed.  The  conveyer  screw  runs  all  the  time  when  the  mill  runs, 
so  that  whenever  a  person  would  be  poking  these  clogs  the  conveyer 
screw  would  be  in  motion  in  front  of  him  all  the  time.  Some  time  be- 
fore the  day  of  the  accident,  the  company  had  attempted  to  have  the 
gypsum  pass  automatically  from  the  bins  into  the  conveyer  box,  and  to 
that  end  had  covered  the  conveyer  box,  and  as  a  part  of  this  scheme 
there  was  a  plate  placed  in  front  of  the  bin  door.  It  covered  up  part 
of  the  opening.  The  object  of  this  experiment  as  claimed  by  the  com- 
pany was  to  save  the  expense  of  elevator  men,  but  it  was  found  im- 
practicable, and  the  cover  was  taken  oflf  the  conveyer  box,  but  on  some 
of  the  doors  of  the  bins  the  plates  remained.  The  plate  remained  at 
bin  No.  5  where  Karnaca  was  injured.  There  were  holes  in  the  plate 
top  and  bottom  for  inserting  the  iron  bar  to  loosen  the  gypsum  when 
it  became  clogged.  It  is  the  claim  of  the  company  that  the  length  of  the 
bar  with  which  Kamaca  was  furnished  permitted  him,  at  all  times,  to 
poke  the  clogged  gypsum  without  having  his  hands  over  the  conveyer 
box  or  near  the  conveyer  screw.  Kamaca  was  not  attempting  to  raise 
or  lower  any  bin  door  with  his  hand  when  he  was  injured.    He  testified : 

**I  put  the  bar  in  as  far  as  T  could  put  It,  and  at  those  doors  where  there 
was  no  plate  my  hand  would  come  right  over  the  conveyer.  At  the  time  I 
was  hurt  I  was  using  that  pipe,  cleaning  with  it  I  was  working  on  the  third 
hole  in  bin  No.  5.  I  put  the  bar  in  from  the  bottom  underneath  the^  plate,  be- 
cjiuse  the  gypsum  was  stuck  on  the  bottom.  It  was  stuck  or  clogged  at  a 
point  below  the  hole  in  the  top  of  the  plate.  When  it  didn't  block  on  the  bot- 
tom, I  used  it  on  top.  I  took  hold  of  the  bar  with  my  right  hand  in  front  and 
the  left  hand  behind.  I  started  to  poke  from  the  bottom  and  the  conveyer 
caught  my  glove  or  the  sleeve  and  just  took  my  hand  in  there  and  then  it  cut 
my  fingers  off." 

It  is  plain  that  the  farther  the  iron  bar  was  inserted  in  the  bin  for 
the  purpose  of  breaking  up  the  gypsum,  the  nearer  the  elevator  man's 
hands  would  come  to  the  conveyer  screw,  that  is,  they  would  be  over 
the  conveyer  screw.  The  conveyer  box  was  24  inches  deep,  the  di- 
ameter of  the  screw  was  9  inches,  and  the  distance  from  the  bottom  of 
133  C.C.A.— 5 
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the  screw  to  the  bottom  of  the  conveyer  box  was  6  inches.  This  would 
leave  a  space  of  9  inches  above  the  screw  to  the  level  of  the  top  of  the 
conveyer  box.  The  side  of  the  bin  next  to  the  conveyer  box  constituted 
the  inside  of  the  conveyer  box,  so  that  there  was  notiiing  to  prevent  the 
iron  bar  if  it  was  inserted  in  the  bin  so  as  to  come  within  the  top  open- 
ing of  the  conveyer  box  from  getting  down  into  the  conveyer  screw, 
which  might  have  been  possible  if  the  elevator  man  was  trying  to  reach 
clogged  gypsum  three  or  four  feet  up  in  the  bin,  and  the  testimony 
shows  that  it  sometimes  clogged  as  high  as  that. 
,  There  may  be  evidence  appearing  in  this  statement  of  the  case  which 
would  sustain  a  verdict  that  Kamaca  was  negligent,  but  it  does  not  pre- 
sent a  case  where  the  court  can  say  as  matter  of  law  that  he  was.  In 
order  to  do  so  we  should  have  to  decide  that  all  reasonable  men  would 
say  upon  the  facts  stated  that  Kamaca  could  not  have  received  his  in- 
jury without  he  either  deliberately  or  carelessly  placed  his  hand  so  as 
to  be  caught  by  the  conveyer  screw.  We  think  it  was  a  question  for  the 
jury,  and  that  their  verdict  must  stand. 
Judgment  affirmed. 


(216  Fed.  862) 

STERNE  V.  MERCHANTS'  NAT.  BANK. 

In  re  TAYLOR  GRAIN  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  20,  1914.) 

No.  3949. 

1.  Bankruptcy  (§  345*) — ^Liens — Conflicting  Claims  under  Mortgage. 

Bankrupt  corporation  made  an  Issue  of  $75,000  of  bonds  secured  by 
mortgage  on  its  property,  all  of  which  it  delivered  to  a  bcmk  as  security 
for  present  and  future  indebtedness.  Later  it  made  a  new  issue  of  $125,- 
000  to  take  up  the  first  and  other  indebtedness,  and  its  president  took 
them  to  New  York  to  negotiate.  It  then  owed  the  bank  $55,000,  and 
with  the  bank's  consent  one  of  the  first  bonds  of  $15,000  was  canceled 
and  an  indorsement  of  $5,000  made  on  another  to  show  the  true  amount 
due  thereon,  and  also,  with  the  bank's  consent,  the  president  took  such 
bonds  with  him;  the  uncanceled  portion  to  be  paid  from  the  proceeds 
of  the  new  issue.  Having  failed  to  eflFect  a  sale  of  the  latter,  the  old 
bonds  were  returned  to  the  bank,  except  the  canceled  one,  which,  wltn- 
out  the  first  bank's  knowledge,  was  pledged  to  intervener  bank  in  lieu 
of  other  security  which  it  then  held,  \^ith  the  explanation  that  it  had 
been  canceled  without  authority.  After  the  bankruptcy  the  mortcajred 
property  was  sold,  and  did  not  realize  enough,  after  satisfjring  prior  in- 
cumbrances, to  pay  the  claim  of  the  first  bank.  Held,  that  such  bank 
was  entitled  to  the  entire  security  of  the  mortgage,  and  had  not  inten- 
tionally relinquished  its  right  thereto;  that  intervener,  which  was  put 
on  notice  by  the  condition  of  the  canceled  bond  when  it  took  the  same 
and  made  no  inquiries,  was  not  an  innocent  purchaser,  nor  entitled  to 
share  in  the  proceeds  of  the  mortgaged  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  631,  632, 
634,  539,  540 ;    Dec.  Dig.  §  345.*] 

2.  Bankruptcy  (§  455*) — Appellate  Proceedings — Mode  of  Review. 

An  order  of  a  court  of  bankruptcy  allowing  a  claim  of  $5(X)  or  more  as 
a  secured  claim,  although  it  incidentally  affects  other  liens  on  the  same 


*For  other  cases  see  same  topic  ft  9  nttmbeb  in  Dec.  Ik  Am.  Digs.  1907  to  date,  ft  Reo'r  Indexes 
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property,  Is  reviewable  by  appeal  under  Bankr.  Act  July  1,  1898,  c.  541, 
,      §  25a,  30  Stat  553  (U.  S.  Comp.  St  1901,  p.  3432) . 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  916;    Dec. 
Dig.  §  455.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  EJggert,  43 
C.  C.  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

In  the  matter  of  the  Taylor  Grain  G>mpany,  bankrupt.  Appeal  by 
W.  E.  Sterne,  trustee,  from  an  order  allowing  the  claim  of  the  Mer- 
chants' National  Bank,  intervener,  as  a  preferred  claim.    Reversed. 

The  Merchants'  National  Bank  of  Topeka,  Kan.,  presented  a  de- 
mand for  an  allowance  as  a  secured  claim  against  the  estate  of  the 
Taylor  Grain  Company,  in  bankruptcy,  praying  that  the  same  be  paid 
in  full  out  of  the  proceeds  of  sale  of  certain  mortgaged  property.  The 
court  had  before  that  time  made  an  order  requiring  the  bank  to  present 
its  claim  within  the  time  prescribed  by  law,  and,  because  of  its  failure 
to  do  so,  the  referee  refused  to  allow  it  at  all,  and,  on  a  petition  for 
review,  the  District  Judge  set  aside  the  order  of  tfie  referee  and  di- 
rected him  to  proceed  to  hear  the  claim  of  the  bank  on  its  merits.  After 
a  full  hearing  the  referee  disallowed  the  claim  as  a  secured  claim, 
and  the  District  Judge,  on  another  petition  for  review,  reversed  the 
judgment  of  the  referee  and  ordered  him  to  allow  the  demand  of  the 
bank  as  a  secured  claim,  and  directed  its  payment  in  full  out  of  the 
fund  in  the  possession  of  the  trustee  arising  from  the  sale  of  the  mort- 
gaged property.  From  this  last-mentioned  order  the  trustee  of  the 
estate  in  bankruptcy  prosecutes  an  appeal  to  this  court. 

The  record  before  us  consists  of  the  final  report  of  the  referee 
disallowing  the  claim  of  the  bank,  the  petition  for  review  of  that 
action,  the  order  of  the  District  Judge  sustaining  that  petition  and 
directing  the  referee  to  allow  the  claim,  together  with  the  opinion  of 
the  District  Judge.  Much  evidence  appears  to  have  been  taken  by 
the  referee,  but  none  of  it  is  brought  here  for  our  consideration.  We 
must  therefore  determine  the  case  on  the  facts  found  and  stated  by 
the  referee.    They  are  as  follows: 

Prior  to  November  1,  1904,  the  Taylor  Grain  Company  had  exe- 
cuted two  mortgages  conveying  its  real  estate  to  secure  the  payment 
of  (1)  an  indebtedness  of  $12,000,  due  to  one  French,  and  (2)  an  in- 
debtedness of  $10,000,  due  to  the  bank  of  Topeka,  and  on  that  day  it 
executed  another  or  third  mortgage  conveying  the  same  property  to 
a  trustee  to  secure  the  payment  of  an  issue  of  bonds  aggregating  the 
sum  of  $75,000,  then  executed  by  it,  payable  to  the  order  of  Davis, 
Welcome  &  Co.,  and  by  the  latter  indorsed  in  blank.  All  of  these 
last-mentioned  bonds  were  delivered  to  the  Bank  of  Topeka  as  se- 
curity for  the  payment  of  money  then  due  or  thereafter  to  become 
due  from  the  grain  company  to  that  bank.  In  the  summer  of  1903 
the  total  amount  of  that  indebtedness  was  found  to  be  $55,000.  The 
grain  company  then  executed  another  or  fourth  mortgage  conveying 
the  same  real  estate  to  a  trustee  to  secure  the  payment  of  an  issue  of 

*For  other  cases  see  same  topic  &  §  nuubeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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$125,000  in  bonds.  Soon  afterwards  the  grain  company  borrowed  $2,- 
100  from  the  Merchants'  National  Bank,  appellee  herein,  pledging, 
as  security  for  its  payment,  some  of  the  bonds  of  the  last-mentioned, 
or  $125,000,  issue.  The  purpose  of  the  grain  company  was  to  sell 
this  issue  of  bonds,  and  with  the  proceeds  pay  off  all  prior  mortgage 
indebtedness,  and  thereby  constitute  that  issue  a  first  lien  upon  its 
property.  This  purpose  was  made  known  to  the  president  of  the 
Merchants'  National  Bank,  and  he  was  also  advised  by  the  officers 
of  the  grain  company  that  they  hoped  to  sell  the  bonds  in  New  York, 
and,  as  soon  as  they  could  do  so,  that  bank  could  forward  its  bonds 
to  New  York  and  receive  the  $2,100  so  borrowed.  The  president  of 
the  grain  company  went  to  New  York  for  the  purpose  of  negotiating 
a  sale  of  the  bonds.  In  order  to  do  so  it  became  necessary  to  make 
a  showing  that  that  issue  constituted  a  first  lien  upon  the  property. 
He  accordingly  took  with  him  an  abstract  and  proper  receipts  and  re- 
leases of  the  debts  secured  by  the  two  first-mentioned  mortgages,  and 
also  the  entire  issue  of  $75,000  of  bonds,  so  that  they  might  be  can- 
celed in  partial  satisfaction  of  the  purchase  price  of  the  new  issue. 
One  of  these  bonds  for  $15,000,  known  as  bond  No.  7,  had  been  can- 
celed while  in  the  possession  of  the  Bank  of  Topeka,  and  had  been 
so  marked  on  its  face,  and  on  another  of  the  bonds  payment  of  $5,000 
had  been  indorsed,  thereby  reducing  the  amount  secured  by  the  mort- 
gage of  November  1,  1904,  to  $55,000,  the  exact  amount  of  the  then 
existing  debt  of  the  bankrupt  company  to  the  Bank  of  Topeka.  That 
bank  had  consented  to  this  cancellation  and  indorsement  for  the  pur- 
pose of  enabling  the  officers  of  the  grain  company  to  make  a  showing 
that  the  proceeds  of  sale  of  the  bonds  would  be  sufficient  to  pay  off 
Its  indebtedness  and  secure  a  release  of  all  prior  incumbrances.  Some 
objection  was  found  to  the  terms  and  provisions  of  the  mortgage,  and 
for  tnat  reason  the  grain  company  was  unable  to  make  the  sale,  and 
concluded  to  make  another  mortgage  containing  satisfactory  terms  and 
provisions,  to  secure  another  issue  of  bonds  and  make  another  at- 
tempt to  sell  that  issue.  To  accomplish  this  it  became  necessary  to 
take  up  the  few  outstanding  bonds  of  the  prior  issue  pledged  to  the 
Merchants'  National  Bank.  The  president  of  the  grain  company,  who 
then  had  in  his  possession  bond  No.  7,  canceled  for  the  purposes  above 
specified,  took  it  to  the  Merchants'  National  Bank  and  explained  to 
its  officers  that,  by  reason  of  some  dissatisfaction  with  the  provisions 
of  the  mortgage,  the  $125,000  issue  of  bonds  could  not  be  sold,  and 
that  a  new  issue  and  a  new  mortgage  were  necessary,  and  that,  in 
order  to  cancel  the  old  issue,  it  became  necessary  to  get  possession  of 
the  few  bonds  held  by  their  bank,  and  offered  to  deliver  to  the  latter 
bank  bond  No.  7  as  a  substitute  for  the  bonds  then  held  by  it  as  se- 
curity for  its  debt  of  $2,100.  The  officers  of  the  bank,  upon  inspec- 
tion of  that  bond,  called  attention  to  its  mutilated  appearance,  and 
were  told  by  the  president  of  the  grain  company  that  it  had  been  can- 
celed without  authority  of  the  board  of  directors,  and  that  the  officers 
of  the  company  had  re-signed  it.  The  officers  of  the  bank  made  no 
further  inquiry,  either  of  the  officers  of  the  grain  company  or  of  the 
Bank  of  Topeka,  as  to  the  circumstances  under  which  the  cancella- 
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tion  of  bond  No.  7  had  occurred,  but  took  it  and  surrendered  the  bonds 
then  held  by  them. 

The  grain  company,  having  failed  in  its  effort  to  negotiate  a  sale 
of  its  bonds,  was,  on  the  petition  of  its  creditors,  adjudged  a  bank- 
rupt. Afterwards  the  Bank  of  Topeka  made  proof  of  its  claim  as 
secured  by  the  mortgage  of  November  1,  1904,  and  the  same  was  al- 
lowed in  the  sum  of  $57,125,  which,  with  taxes  and  insurance  paid, 
pursuant  to  the  terms  of  the  mortgage,  amounted  to  $61,106.  The 
mortgaged  property  was  afterwards  sold  for  $93,750.  This  amount 
was  not  sufficient  to  pay  the  claims  amounting  to  $22,000  secured  by 
the  first  and  second  mortgages  and  the  claim  of  the  Bank  of  Topeka 
of  $55,000  secured  by  the  third  mortgage. 

On  this  state  of  facts  the  Merchants'  National  Bank  claims  it  is 
entitled  to  that  portion  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises  properly  applicable  to  bond  No.  7.  In  other  words,  that 
it  is  entitled  to  fifteen  seventy-fifths  of  such  proceeds  because  of  its 
ownership  of  that  bond.  The  trustee,  acting  on  behalf  of  all  parties 
interested,  and  particularly  the  Bank  of  Topeka,  disputes  this  claim 
and  contends  that  as  the  debt  of  $55,000  owed  by  the  bankrupt  coti- 
pany  to  the  Bank  of  Topeka  was  secured  by  the  entire  issue  of  $75,- 
000  of  bonds,  and  as  the  entire  proceeds  of  sale  of  the  mortgaged  prop- 
erty was  not  sufficient,  after  satisfying  the  two  prior  liens,  to  fully 
pay  the  debt  of  the  Bank  of  Topeka,  the  latter  was  entitled  to  all  such 
proceeds.  The  question  thus  presented  is:  Which  bank,  under  the 
facts  of  this  case,  is  entitled  to  the  security  which  bond  No.  7  af- 
forded. 

Mulvane  &  Gault  and  D.  R.  Hite,  all  of  Topeka,  Kan.,  for  appellant. 
Charles  Blood  Smith  and  Samuel  Bamum,  both  of  Topeka,  Kan.,  for 
appellee. 

Before  HOOK,  ADAMS,  and  SMITH,  Circuit  Judges. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  We  are 
of  opinion  that  the  learned  trial  judge  was  right  in  ordering  the  referee 
to  hear  the  case  on  its  merits,  notwithstanding  the  claim  was  not  pre- 
sented in  time,  but,  in  the  view  we  take  of  the  merits  of  the  case,  it  is 
unnecessary  to  elaborate  our  views  on  this  feature,  and  proceed  at  once 
to  a  consideration  of  the  merits. 

^  [  1  ]  The  amount  of  the  debt  of  the  Bank  of  Topeka  is  not  disputed. 
It  was  $55,000.  Neither  is  there  any  dispute  that  this  entire  debt  was 
intended  to  be  secured  by  the  mortgage  of  November  1, 1904.  For  that 
purpose,  and  that  purpose  only,  was  the  entire  issue  of  $75,000  of 
bonds,  secured  by  that  mortgage,  turned  over  to  the  Bank  of  Topeka. 
That  bank  was  thus  vested  with  title  to  each  and  all  of  the  bonds.  Has 
it  ever  transferred  that  title  to  bond  No.  7. to  the  Merchants'  National 
Bank?    This  is  the  question. 

The  facts  show  that  it  parted  with  the  possession  of  the  bond  for  a 
particular  purpose  only :  To  enable  the  bankrupt  company  to  negoti- 
ate a  sale  of  a  proposed  new  issue  of,  $125,000  of  bonds,  and  by  so  do- 
ing to  raise  money  with  which  to  pay  all  its  debts,  including,  of  course, 
the  full  amount  of  $55,000  due  to  the  Bank  of  Topeka.    That  bank,  to 
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facilitate  the  transaction,  turned  over  the  possession  of  all  the  bonds 
'  held  by  it  ($75,000),  including  the  canceled  bond  No.  7,  to  the  president 
•of  the  bankrupt  company,  to  be  used  by  him  in  the  way  and  for  the  pur- 
poses stated,  namely,  to  make  a  demonstration  that  upon  the  payment 
of  $55,000,  in  addition  to  $22,000  secured  by  the  first  two  mortgages, 
all  prior  liens  would  be  discharged,  and  the  contemplated  mortgage 
would  stand  as  the  first  and  only  incumbrance  upon  the  property. 

We  fail  to  discover  any  act  done  or  left  undone  by  the  Bank  of  To- 
peka  disclosing  an  intention  to  surrender  its  claim  to  bond  No.  7  or  to 
transfer  title  thereto  to  the  Merchants'  National  Bank.  The  worst  that 
can  be  said  is :  That  it  delivered  evidence  of  its  security  into  the  pos- 
session of  the  mortgagor,  thereby  empowering  the  latter  to  perpetrate  a 
fraud  upon  the  unwary.  If  this  was  done,  equitable  considerations 
might  estop  the  Bank  of  Topeka  from  now  claiming  the  benefit  of  that 
security  as  against  any  one  innocently  defrauded  by  any  use  the  mort- 
gagor might  make  of  it.  But  the  facts  do  not  make  a  case  of  this  kind. 
The  last-named  bank  did  a  friendly  act  only.  It  delivered  bond  No. 
7  to  the  mortgagor  for  a  use,  lawful  in  itself,  and  entirely  consistent 
with  the  retention  of  its  full  security.  That  bond  bore  evidence  on  its 
face  of  its  infirmity  as  a  negotiable  or  transferable  security.  The  facts 
reported  by  the  referee  do  not  disclose  how  or  in  what  way  the  cancel- 
lation of  the  bond  was  made,  but  he  states  that,  when  the  president  of 
the  mortgagor  company  took  the  bonds  to  New  York,  bond  No.  7  "was 
canceled,"  and  in  several  places  in  his  report  he  states  that  it  was 
marked  "canceled,"  and  he  further  states  that  the  Merchants'  National 
Bank  knew  of  such  cancellation,  and  that,  when  it  was  offered  to  its 
president  as  a  substitute  for  the  bonds  desired  to  be  taken  up,  he  "called 
attention  to  the  mutilated  appearance  of  the  bond,"  and  was  given  some 
explanation  of  it,  which  will  hereafter  be  referred  to. 

It  seems  quite  clear  that  the  Bank  of  Topeka  never  intended  to  sur- 
render the  security  partially  evidenced  by  bond  No.  7  without  si- 
multaneously securing  payment  of  its  entire  debt  of  $55,000.  The  bond 
was  canceled  and  surrendered  as  a  step  in  the  progress  of  a  legitimate 
negotiation  to  accomplish  that  purpose,  and  for  no  other  purpose. 
There  is  no  showing  that  it  came  into  the  hands  of  the  Merchants*  Na- 
tional Bank  with  the  knowledge  or  consent  of  the  Bank  of  Topeka. 
The  intent,  therefore,  on  the  part  of  that  bank  to  transfer  title  to  the 
Merchants'  National  Bank  does  not  appear.  The  only  intent  mani- 
fested was  to  facilitate  the  bankrupt  company  in  negotiating  a  new 
issue  of  bonds  for  refunding  purposes.  The  bankrupt  company,  after 
securing  the  cancellation  of  bond  No.  7,  did  an  unauthorized  act  when 
it  delivered  it  to  the  Merchants'  National  Bank  as  security  for  the  pay- 
ment of  its  debt.  It  was  guilty  of  an  unwarrantable  conversion,  and 
by  so  doing  did  not  destroy  or  impair  the  security  originally  taken  and 
held  by  the  bank  of  Topeka  for  the  payment  of  its  entire  debt,  unless 
it  in  some  manner  is  estopped  from  asserting  its  claim  to  such  security ; 
but  nothing  of  that  kind  appears. 

The  Merchants*  National  Bank  took  the  bond  which  had  not  only 
been  canceled  but  which  bore  evidence  of  mutilation  on  its  face.  It 
knew  exactly  what  it  was  taking,  and  could  not  have  been  misled  or 
defrauded.    "Volenti  non  fit  injuria." 
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But  it  IS  argued  that  the  transaction  amounted  to  a  reissue  by  the 
mortgagor  of  a  security  once  paid  and  satisfied.  We  are  unable  to  give 
our  assent  to  this  contention.  The  case  of  Claflin  v.  South  Carolina  R. 
Co.  (C.  C.)  8  Fed.  118,  is  relied  on  by  counsel  for  the  appellee  to  sus- 
tain this  contention.  In  that  case  Chief  Justice  Waite,  presiding  in  the 
Circuit  Court,  had  occasion  to  consider  the  subject  of  the  satisfaction 
of  a  mortgage  debt  and  the  reissue  of  bonds  once  secured  by  the  mort- 
gage. We  are  unable  to  find  in  it,  when  properly  understood,  any 
warrant  for  the  contention  of  counsel  for  appellee.  It  is  true  the  Chief 
Justice  said  he  could  not  doubt  the  power  of  the  mortgagor  to  put  out 
and  keep  out  the  entire  issue  up  to  the  time  the  bonds  became  due ;  but 
he  also  said,  in  discussing  the  subject,  that  it  was  "a  question  of  inten- 
tion to  be  gathered  from  the  language  of  the  instrument,  considered 
with  reference  to  the  surrounding  circumstances  and  the  subject-mat- 
ter of  the  contract."  In  other  words,  the  familiar  rule  of  law  that  the 
intention  of  the  parties  must  prevail  applies  to  the  reissue  of  negotiable 
securities.  Applying  this  test  to  the  present  contention,  the  solution  is 
clear.  The  bond  was  canceled,  not  with  the  intention  of  showing  pay- 
ment of  any  part  of  the  debt  due  to  the  bank  of  Topeka,  nor  for  the 
purpose  of  surrendering  any  part  of  its  security.  On  the  contrary,  it 
was  done  as  a  step  in  the  progress  of  negotiating  a  new  issue  of  bonds, 
and  at  the  same  time  securing  payment  of  the  entire  debt  of  the  Bank 
of  Topeka.  This  intention  would  be  thwarted  if  a  reissue  of  one  or 
more  of  the  bonds  could  have  been  made  without  the  knowledge  or 
consent  of  the  pledgee  and  its  security,  which,  as  the  sequel  shows, 
proved  inadequate,  be  thereby  impaired.  There  certainly  was  no  in- 
tention on  the  part  of  the  parties  interested  to  reissue  this  bond  as  an 
obligation  secured  by  the  mortgage  of  November  1,  1904. 

The  referee  found  that  the  president  of  the  bankrupt  company  stated 
to  the  officers  of  the  Merchants*  National  Bank,  in  answer  to  a  request 
for  an  explanation  of  the  mutilated  appearance  of  the  bond,  that  it  was 
canceled  without  authority  of  the  board  of  directors  of  the  gjain  com- 
pany, and  that  the  officers  had  re-signed  it.  The  referee  also  found 
that  the  president  of  the  grain  company  was  the  only  officer  who  knew 
or  assented  to  a  cancellation  of  the  bond.  He  does  not  find  or  state 
that  the  bond  was  ever  in  fact  re-signed  by  any  officers  of  the  grain 
company,  and  we  have  no  reason  to  know,  from  what  appears  in  this 
record,  that  such  was  the  fact.  Upon  this  somewhat  contradictory  and 
unsatisfactory  explanation  the  referee  found  that  the  Merchants'  Na- 
tional Bank  accepted  the  bond  without  making  any  inquiry  at  sources 
of  information  readily  available  to  its  officers,  as  to  the  circumstances 
under  which  the  alleged  cancellation  was  made.  It  took  the  bond  with 
full  knowledge  of  facts  which  discredited  it  as  an  existing  or  valid  obli- 
gation of  the  bankrupt  company.  If  the  officers  had  exercised  reasona- 
ble care  and  caution  in  the  light  of  facts  actually  made  known  to  them, 
they  would  have  been  led  to  accurate  information  concerning  the  rights 
of  the  Bank  of  Topeka  in  and  to  the  bond.  Such  being  the  facts,  the 
Merchants'  National  Bank  does  not  occupy  the  position  of  a  holder  in 
good  faith  of  a  security  such  as  entitles  it  to  hold  it  as  against  the  real 
owner. 
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[2]  There  is  a  motion  to  dismiss  the  appeal  in  this  case  which  re- 
quires attention.  Counsel  for  appellee  argue  that  the  judgment  ap- 
pealed from  presents  a  matter  of  law  reviewable,  according  to  the  pro- 
visions of  section  24b  of  the  Bankruptcy  Act,  only  by  an  original  peti- 
tion to  revise,  and  does  not  present  "a  controversy  arising  in  bankruptcy 
proceedings"  reviewable,  according  to  the  provisions  of  section  24a  of 
the  act,  by  appeal.  In  making  this  contention  we  think  counsel  fail  to 
give  sufficient  consideration  to  the  provisions  of  section  25  of  the  act, 
which  provides  among  other  things : 

**That  appeals  as  in  equity  cases  may  be  taken  ♦  ♦  •  from  a  Judgment 
allowing  or  rejecting  a  debt  or  claim  of  $500  or  over." 

What  has  already  been  said  discloses  that  the  decree  appealed  from 
is  one  allowing  a  claim  to  the  Merchants'  National  Bank.  It  so  states. 
It  reads,  after  reciting  the  submission,  as  follows : 

"It  is  therefore  ordered  that  the  decision  of  the  referee  herein  finding 
against  the  said  claim  of  the  Merchants'  National  Bank  be,  and  the  same  is 
hereby,  reversed,  and  the  said  referee  is  directed  to  allow  said  claim  of  said 
the  Merchants*  National  Bank  against  the  fund  in  the  possession  of  the 
trustee,  arising  from  the  sale  of  the  property  of  said  bankrupt" 

The  fact  that  the  decree  incidentally  established  a  lien  and  affected 
the  interests  of  the  Bank  of  Topeka  does  not  destroy  the  essential  char- 
acter of  the  proceeding,  to  establish  a  preferential  claim  against  certain 
assets  of  the  bankrupt.  Century  Savings  Bank  v.  Robert  Moody  & 
Son,  126  C.  C.  A.  499,  209  Fed.  775.  The  case  just  cited  is  also  au- 
thority for  the  proposition  that  the  matter  in  judgment  in  this  case  is 
a  "controversy  arising  in  bankruptcy  proceedings,"  and  reviewable  by 
appeal  under  the  provisions  of  section  24a  also. 

The  motion  to  dismiss  the  appeal  must  be  denied,  and  the  decree  of 

the  District  Court  allowing  the  claim  of  the  Merchants*  National  Bank, 

and  directing  its  payment  in  full,  is  reversed,  and  the  cause  remanded, 

*  with  directions  to  take  further  proceedings  not  inconsistent  with  this 

opinion. 
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(216  Fed.  868) 

DENVER  CHEMICAL  MFG.  CO.  v.  LILLEY  et  al. 

(Clrcnlt  Court  of  Appeals,  Eighth  Circuit    July  29,  1914.    Rehearing  Denied 

November  2,  1914.) 

No.  4140. 

Tbade-Mabks  and  Tbadb-Names  (§  93*) — Suit  roB  Unfair  Competition — 
Sufficiency  of  Evidence. 

Findings  of  fact  by  a  special  master,  concurred  in  by  the  trial  court, 
that  a  trade-name,  adopted  by  defendant  for  Its  product  and  used  on  Its 
containers,  was. not  one  originally  given  by  the  general  public  to  com- 
plainant's product,  but  was  so  applied  generally  to  all  similar  products, 
Jield  sustained  by  the  evidence,  and  to  warrant  a  decree  dismissing  com- 
plainant's bill  for  unfoir  competition  by  reason  of  its  use  by  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §S  104-106 ;  Dec.  Dig.  §  93.* 

Unfair  competition  In  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  v.  MuUer,  20  C.  C.  A.  165;  Lare  v.  Harper  &  Bros.,  30  C. 
C.  A.  37a] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas;   John  C.  Pollock,  Judge. 

Suit  in  equity  by  the  Denver  Chemical  Manufacturing  Company 
against  Thomas  Lilley  and  the  Germicide  Company.  Decree  for  de- 
fendants, and  complainant  appeals.    Affirmed. 

Henry  D.  Estabrook,  of  New  York  City  (Edmund  Wetmore  and 
William  A.  Jenner,  both  of  New  York  City,  and  S.  W.  Sawyer  and 
Lathrop,  Morrow,  Fox  &  Moore,  all  of  Kansas  City,  Mo.,  on  the 
brief),  for  appellant. 

Eugene  S.  Quinton,  of  Topeka,  Kan.  (Cranston,  Pitkin  &  Moore, 
of  Denver,  Colo.,  on  the  brief),  for  appellees. 

Before  HOOK  and  CARLAND,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

CARLAND,  Circuit  Judge.  This  action  was  originally  instituted 
by  appellant  against  appellee  Thomas  Lilley,  for  the  purpose  of  re- 
straining him  from  unfair  business  competition.  On  application  the 
Germicide  Company,  which  manufactures  the  product  alleged  to  have 
been  sold  by  Lilley,  was  allowed  to  intervene.  Issues  having  been 
joined  and  proofs  taken,  the  case  came  on  for  hearing  on  pleadings, 
proofs,  and  master's  report.  As  a  result  of  the  hearing  the  action 
was  dismissed  for  want  of  equity. 

The  appellant  manufactures  a  plastic  compound  called  "Antiphlogis- 
tine."  It  began  the  manufacture  of  this  medicament  in  Denver,  Colo., 
in  1893.  Its  business  grew  very  rapidly,  until  in  1900  the  company 
for  business  reasons  removed  its  plant  from  Denver,  Colo.,  to  the 
city  of  New  York.  Its  sales  at  the  time  of  the  commencement  of  this 
action  were  upward  of  2,000,000  pounds  yearly,  and  its  expenditures 
for  advertising  $100,000  yearly.  Shortly  after  its  product  was  first 
placed  on  the  market,  the  general  public  gave  to  "Antiphlogistine"  the 

*For  oUier  cases  see  same  topic  ft  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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nickname  "Denver  Mud."  Appellant  itself  has  never  adopted  the  name 
"Denver  Mud"  as  a  label,  or  registered,  advertised,  or  encouraged  its 
use  by  the  public  or  the  trade.  It  is  claimed,  however,  by  appellant, 
that  a  customer  may  go  into  almost  any  drug  store  in  almost  any  part 
of  the  globe— New  York,  London,  Berlin,  Paris,  Omaha,  Kansas  City, 
Peoria,  Pleasantville,  Peaceful  Valley,  Bird  Center — and  ask  for  "Den- 
ver Mud,"  and  he  will  be  handed  a  can  of  "Antiphlogistine."  This 
medicament  is  sold  by  appellant  in  tin  containers  bearing  the  following 
label: 


i 

E 
§ 


The  Germicide  Company,  jvhich  has  become  the  principal  defend- 
ant, manufactures  at  Denver,  Colo.,  a  plastic  compound  called  "Den- 
ver Mud."    It  is  sold  in  tin  containers  and  bears  the  following  label : 


There  are  no  disputed  questions  of  law.  It  being  conceded,  as  it 
must  be,  that  while  appellant  adopted  the  name  "Antiphlogistine"  for 
its  product,  still  if  for  some  reason  the  general  public  has  given  to 
the  product  another  and  different  name,  by  which  it  alone  is  known 
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to  the  trade,  the  appellant  becomes  entitled  to  protection  by  in- 
junction against  one  who  thereafter  endeavors  through  the  adoption 
of  such  term  as  the  public  employs  as  synonymous  for  or  as  a  sec- 
ondary designation  of  such  product,  for  in  so  doing  the  purchasing 
public  may  be  deceived  as  to  the  article  purchased,  and  the  ap- 
pellant is  deprived  of  that  trade  v^hich  its  industry  and  money  have 
built  up.  The  question  to  be  decided  is  entirely  one  of  fact.  The 
questions  of  fact  are:  Had  the  name  "Denver  Mud,"  prior  to  the 
use  thereof  by  the  Germicide  Company,  come  to  indicate  and  desig- 
nate in  the  public  mind  the  appellant's  medicament  alone?  Is  the 
Germicide  Company,  by  the  use  of  the  label  above  described,  endeavor- 
ing to  pass  off  to  the  public  its  plastic  compound  as  that  of  the  ap- 
pellant ? 

The  intention  of  the  Germicide  Company  must  be  found  from  what 
it  does.  It  may  be  said  that  the  labels  above  described  are  both 
printed  upon  yellow  brown  paper.  They  have  been  compared  by  this 
court  from  original  exhibits,  and  outside  of  the  words  "Denver  Mud*' 
there  can  be  found  no  intention  to  deceive  from  the  labels  themselves. 
So  the  question  is  narrowed  to  the  use  of  the  words  "Denver  Mud" 
upon  the  label  of  the  Germicide  Company.  The  Germicide  Company 
claims  that  the  term  "Denver  Mud"  is  a  popular  name  for  all  prep- 
arations similar  to  those  of  appellant  and  appellees;  that  it  was  the 
proprietor's  name  for  none,  prior  to  the  adoption  thereof  by  the 
Germicide  Company ;  that  no  product  was  labeled  "Denver  Mud,"  or 
advertised  as  "Denver  Mud,"  by  any  owner,  manufacturer,  or  dealer 
prior  to  the  adoption  thereof  by  the  Germicide  Company — "Denver 
Mud"  simply  being  a  popular  term  for  the  genus,  plastic  dressing; 
that,  such  being  the  case,  the  popular  generic  term  was  open  for  adop- 
tion as  a  specific  and  distinctive  trade-name  by  any  one. 

After  the  evidence  was  taken,  the  case  was  referred  by  consent 
of  parties  to  a  special  master  to  examine  and  consider  the  proofs  and 
return  answers  to  the  following  questions  of  fact: 

"(1)  At  or  about  what  date  was  the  term  'Denver  Mud'  first  commonly  ap- 
plied by  the  public  to  a  plastic  dressing  or  plastic  dressings? 

**(2)  Out  of  what  fact  or  circumstances  did  the  name  'Denver  Mud*  arise? 
Was  it  from  the  fact  that  complainant  commenced  the  manufacture  and  sale 
of  its  preparation,  Antiphlogistine,  and  was  the  term  'Denver  Mud'  first  com- 
monly applied  to  such  plastic  dressing,  or  was  its  origin  due  to  some  other 
cause?    If  so,  what? 

"(3)  Was. the  term  'Denver  Mud'  first  commonly  applied  to  Antiphlogistine, 
or  was  that  name,  when  first  coined  and  commonly  applied  to  plastic  dressing, 
employed  by  the  public  to  designate  other  plastic  dressings  as  well  as  Anti- 
phlogistine?   If  so,  what  other  dressing?" 

To  which  the  master  returned  answers  from  the  proofs  as  follows: 

"(1)  The  term  T)enver  Mud*  was  first  commonly  applied  by  the  public  to 
plastic  dressings  about  1891." 

"(2)  The  earlier  products  in  plastic  dressings  were  manufactured  at  Den- 
ver, Colo.,  from  clay  found  in  that  vicinity  forming  their  base;  and  from  that 
fact  or  circumstance  the  name  'Denver  Mud'  arose  and  was  applied  to  such 
dressings." 

"(3)  The  name  'Denver  Mud,*  as  applied  to  plastic  dressings,  did  not  arise 
from  the  fact  that  complainant  commenced  the  manufacture  and  sale  of  its 
preparation,  Antiphlogistine,  and  such  term  was  not  first  commonly  applied 
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to  such  plastic  dressing,  but  its  origin  was  due  to  the  cause  stated  in  finding- 
No.  2." 

"(4)  The  term  'Denver  Mud*  was  not  first  commonly  applied  to  Antiphlo- 
gistlne,  but  that  name,  when  first  coined  and  commonly  applied  to  plastic 
dressings,  was  employed  by  the  public  to  designate  other  plastic  dressings  as 
well  as  Antiphlogistine,  to  wit,  Althio,  Glycol,  Marach,  and  Anhydrocine,  and 
afterwards  was  applied  to  all  plastic  dressings  as  they  were  produced  and 
placed  upon  the  market" 

Exceptions  were  taken  to  this  report  of  the  special  master,  which 
upon  a  full  consideration  by  the  District  Court  were  overruled,  and 
the  master's  report  confirmed.  It  is  claimied  by  appellant  that  the 
questions  submitted  to  the  special  master  restricted  the  case  to  a 
too  narrow  compass;  that  there  were  other  facts  shown  by  an  ex- 
amination of  all  the  testimony,  which  had  an  important  bearing  upon 
the  general  question  of  whether  there  was  on  the  part  of  the  Germi- 
cide Company  unfair  business  competition  as  known  to  the  law.  But 
we  think,  after  a  careful  examination  of  all  the  evidence,  that  there 
is  no  case  whatever  presented  on  the  part  of  the  appellant,  when  the 
words  "Denver  Mud"  are  eliminated  from  the  label  of  the  Germicide 
Company,  and  that  the  case  must  turn  wholly  upon  the  use  of  those 
words.  The  evidence  has  been  examined  by  the  special  master  and 
by  the  trial  judge.  They  unite  in  answering  certain  questions  from  the 
evidence  as  detailed  in  the  record.  While  we  would  not  disturb  the 
finding  of  fact,  when  concurred  in  by  the  master  and  the  trial  judge, 
unless  there  was  a  serious  mistake,  we  do  not  in  this  case  desire  to 
place  our  judgment  entirely  upon  that  ground.  An  examination  of  the 
evidence  has  convinced  us  that  the  conclusions  arrived  at  by  the 
maste;-  and  the  judge  are  reasonable  and  sustained  by  the  evidence. 

It  results  that  the  decree  appealed  from  must  be  affirmed;  and  it 
is  so  ordered 
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ST.  AVIT  et  al.  v.  KETTLE  RIVER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  25,  1914.) 

No.  3954. 

1.  Municipal  Cobpobations  (|  635*) — Special  Assessments  fob  Impbove- 

MENTS — GbOUNDS    FOB    RESTBAININO    EnFOBCEMENT — "AnT." 

Rev.  St  Mo.  1899,  §  5859,  as  amended  by  Laws  Mo.  1901,  p.  65,  pro- 
Tides  that,  when  a  city  council  shall  deem  it  necessary  to  pave,  etc.,  *the 
roadway  of  any  street"  it  shall  so  declare  by  resolution,  and  cause  the 
resolution  to  be  published  as  therein  prescribed,  and  that  if  a  protest  is 
not  filed  within  10  days  by  a  majority  of  the  resident  owners  of  the  pr<^ 
erty  liable  to  taxation  therefor,  who  shall  own  a  majority  of  the  front 
feet,  owned  by  residents  of  the  city  on  the  street  to  be  improved,  the 
council  shall  have  power  to  contract  for  the  improvement  It  further 
provides  that,  when  the  council  shall  by  ordinance  find  and  declare  that 
such  a  protest  has  not  been  filed,  such  finding  and  declaration  shall  be 
conclusive  after  the  execution  of  the  contract  for  the  improvement  Held 
that  where  such,  an  ordinance  was  passed,  a  contract  let  and  the  im- 
provement made,  property  owners,  who  Joined  in  a  protest  could  not 
thereafter  enjoin  the  collection  of  the  tax  bUls  issued  therefor  against 
their  property  on  the  ground  of  the  invalidity  of  the  original  resolution 
under  which  the  work  was  ordered  and  done,  because  instead  of  being 

*For  other  cases  see  same  topic  &  9  ntjmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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limited  to  "any  street,"  as  they  contended  was  required  by  the  statute, 
it  embraced  parts  of  three  ^different  streets ;  no  such  objection  having 
been  made  in  their  protest 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1253;    Dec.  Dig.  §  535.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, Any.] 

^.  Corporations  (§  487*) — Contracts — Rights  on  Contracts  Ultra  Vires. 
Even  though  a  contract  by  a  corporation  was  ultra  vires,  such  fact 
will  not  defeat  its   right  to  compensation  for  work  done  thereunder, 
where  the  contract  has  been  fully  executed  on  its  part. 

[Ed.  Note.--For  other  cases,  see  Corporations,  Cent  Dig.  §§  1893-1898 ; 
Dec.  Dig.  §  487.  •] 

Z,  Corporations  (§  657*) — Foreign  Corporations — Contracts — Penalties 
FOR  Violation  of  Statute. 

Under  Rev.  St  Mo.  1899,  §  1026,  which  makes  it  a  penal  offense  for  a 
foreign  corporation  to  do  business  in  the  state  without  first  procuring  a 
license  as  required  by  the  preceding  section,  and  further  provides  that 
no  foreign  corporation,  which  fails  to  comply  with  such  requirement,  can 
maintain  any  suit  or  action  in  any  court  of  the  state,  the  civil  conse- 
quence thus  prescribed  for  a  violation  of  the  statute  is  exclusive,  and 
persons  affected  by  a  contract  made  by  a  corporation,  which  has  not 
complied  with  its  requirements,  cannot  maintain  an  affirmation  suit  to 
enjoin  its  enforcement. 

[Ed.  Note.— -For  other  cases,  see  Corporations,  Cent  Dig.  §§  2536-2541, 
2550,  2552-2554 ;    Dec.  Dig.  §  657.* 

Foreign  corporations  doing  business  in  state,  see  notes  to  Wagner  v. 
J.  &  G.  Meakin,  33  C.  C.  A.  585;  Ammons  v.  Brunswlck-Balke-Collender 
Co.,  72  C.  C.  A.  622.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Suit  in  equity  by  John  St.  Avit  and  others  against  the  Kettle  River 
Company.    Decree  for  defendant,  and  complainants  appeal.    Affirmed. 

Wilson  Cramer,  of  Jackson,  Mo.,  for  appellants. 
I.  R.  Kelso,  of  Cape  Girardeau,  Mo.  (J.  G.  Miller,  of  Cape  Girardeau, 
Mo.,  on  the  brief),  for  appellee. 

Before  HOOK,  ADAMS,  and  SMITH,  Circuit  Judges. 

SMITH,  Circuit  Judge.  [1]  The  complainants  seek  to  cancel,  as 
clouds  upon  their  title,  certain  tax  bills  issued  against  their  property 
by  the  city  of  Cape  Girardeau  to  the  Kettle  River  Company  for  grad- 
ing* paving,  and  improving  certain  streets  in  said  city.  The  improve- 
ments here  in  question  were  made  in  1909,  and  before  the  revision  of 
the  statutes  of  Missouri  for  that  year,  and  reference  will  therefore  be 
made  to  the  Revised  Statutes  of  1899  and  subsequent  amendments 
thereto.  Among  the  laws  of  Missouri,  as  they  existed  at  the  time  of 
the  improvement,  was  the  following  substitute  for  section  5859  of  the 
Revised  Statutes  of  Missouri  of  1899,  as  amended  Laws  1901,  p.  65 : 

"Sec.  5859.  When  the  council  shall  deem  It  necessary  to  pave,  macadamize, 
gutter,  curb,  grade  or  otherwise  improve  the  roadway  of  any  street,  avenue 
or  alley,  or  other  highway,  or  any  part  thereof,  within  the  limits  of  the  city 
for  which  a  special  tax  is  to  be  levied  as  herein  provided,  the  council  shall, 
by  resolution,  declare  such  work  or  improvement  necessary  to  be  done,  and 

•For  oUier  cases  see  same  topic  &  9  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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cause  such  resolution  to  be  published  In  some  newspaper  printed  In  the  dty 
for  two  consecutive  insertions  in  a  weekly  paper,  or  seven  consecutive  inser- 
tions in  a  daily  paper,  and  if  a  majority  of  the  resident  owners  of  the  prop- 
erty liable  to  taxation  therefor,  at  the  date  of  the  passage  of  such  resolu- 
tion, who  shall  own  a  majority  of  the  front  feet  owned  by  residents  of  the 
city  abutting  on  the  street,  avenue  or  alley  proposed  to  be  improved,  shall 
not,  within  ten  days  thereafter,  file  with  the  clerk  of  the  city  their  protest 
against  such  improvements,  then  the  council  shall  have  power  to  cause  a 
contract  for  said  work  to  be  let  to  the  lowest  and  best  bidder  on  plans  and 
specifications  filed  therefor  with  the  city  clerk  by  the  engineer  or  other  proper 
oflBcer,  not  less  than  one  week's  advertisement  for  bids  thereon  being  made 
in  some  newspaper  published  in  the  city.  Where  the  bids  for  said  work  are 
above  the  estimates,  or  no  bids  are  presented,  the  council  may  readvertise 
for  bids.  When  the  council  shall  by  ordinance  find  and  declare  that  a  ma- 
jority of  the  resident  owners  of  the  property  liable  to  taxation  therefor  wha 
shall  also  own  a  majority  of  the  front  feet  owned  by  residents  of  the  city 
abutting  on  the  street  or  alley  proposed  to  be  improved,  have  not  filed  with 
the  city  clerk  a  protest  against  such  improvement  such  finding  and  declara- 
tion shall  be  conclusive  after  the  execution  of  the  contract  for  said  improve- 
ment, and  no  special  tax  bill  shall  be  held  invalid  for  the  reason  that  a  pro- 
test sufficiently  signed  was  filed  with  the  city  derk.  All  county  or  other  pub- 
lic property,"  etc.,  etc. 

The  city  council  adopted  a  single  resolution  declaring  it  necessary  to 
improve  two  blocks  of  Main  street  and  two  blocks  of  Themis  street 
crossing  the  part  of  Main  street  ordered  improved  about  the  center  and 
one  block  of  Independence  street  extending  that  distance  from  Main 
street.  In  other  words,  the  improvements  ordered  were  of  contiguous 
streets  but  not  all  on  one  street. 

It  is  claimed  that  the  statute  quoted  required  a  separate  resolution 
for  each  named  street.  It  will  not  be  necessary  to  determine  whether 
the  expression  used,  "improve  the  roadway  of  any  street,"  is  of  such  a 
character  as  to  limit  the  power  of  the  city  by  a  single  resolution  to  de- 
termine the  necessity  for  the  improvement  of  a  single  named  street. 
Webster's  International  Dictionary  gives  the  word  "any"  as  having  the 
same  derivation  as  the  word  "one,"  but  states  that  "it  is  often  used, 
either  in  the  singular  or  the  plural,  as  a  pronoun."  It  is  frequently 
used  as  synonymous  with  "every"  or  "all."  Bouvier's  Law  Dictionary ; 
Rapalje  &  Lawrence  Law  Dictionary;  volume  1,  Words  and  Phrases, 
412  to  433. 

The  city  council  adopted  the  resolution,  and  it  was  duly  published, 
and  these  complainants  came  in  and  objected  to  the  contemplated  im- 
provements, but  made  no  objection  on  the  ground  that  three  streets 
were  included  in  the  resolution  or  that  more  than  one  street  was  in- 
cluded therein.  The  first  time  this  question  was  ever  raised  was  in  the 
hearing  before  the  referee  in  this  case.  The  bill  of  complaint  in  no 
way  made  the  combining  of  the  streets  in  one  resolution  or  ordinance 
a  ground  for  relief. 

But  the  statute  (section  5859,  Revised  Statutes  of  1899),  as  amended,, 
expressly  provided  that  if  the  council  by  order  found  and  declared  that 
a  majority  of  the  resident  owners  of  the  property  liable  to  taxation, 
who  also  owned  a  majority  of  the  front  feet  owned  by  residents  of  the 
city  abutting  on  the  street  proposed  to  be  improved,  had  not  filed  with 
the  city  clerk  a  protest  against  such  improvement,  such  finding  and  dec- 
laration should  be  conclusive  after  the  execution  of  a  contract  for  said 
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improvement,  and  no  special  tax  bills  should  be  held  invalid,  for  the 
reason  that  a  protest  sufficiently  signed  was  filed  with  the  city  clerk. 
Prior  to  the  enactment  of  this  amended  statute  it  had  been  held  that,  in 
an  action  on  the  tax  bills,  the  courts  would  revise  the  action  of  the  city 
council  in  this  regard.  City  of  Sedalia  v.  Montgomery,  227  Mo.  1,  127 
S.  W.  50.  But,  since  the  enactment  of  this  amendment  to  the  statute, 
we  have  no  doubt  that  the  decision  of  the  city  council,  which  in  this 
case  was  expressly  made,  was  conclusive  upon  this  question,  as  well  as 
all  others  concerning  the  protest  of  adjacent  property  owners,  and  that, 
having  failed  to  suggest  the  combining  of  three  streets  in  one  resolu- 
tion until  the  hearing  before  the  referee,  nothing  arising  out  of  that 
fact  can  now  avail  the  complainants. 

[2]  At  the  time  it  took  the  contract,  the  defendant  was  a  corpora- 
tion organized  tmder  the  laws  of  Minnesota.  The  articles  of  incorpora- 
tion contained  the  following: 

"Know  all  men  by  these  presents  that  we,  the  nndersigned,  do  hereby  as- 
sociate ourselves  together  for  the  purpose  of  carrying  on  a  manufacturing 
and  mechanical  business,  and  we  do  hereby  form  and  organize  a  corporation 
under  and  pursuant  to  the  provisions  of  chapter  eleven  (11)  of  the  General 
Laws  of  the  state  of  Minnesota  for  the  year  1873,  General  Statutes  of  said 
state  of  Minnesota  1894,  sections  2805  to  2826,  inclusive,  and  all  laws  of  said 
state  amendatory  thereof  and  applicable  thereto,  and  to  that  end  do  hereby 
make,  adopt  and  sign  the  following  articles  of  incorporation: 

"Article  1.  The  name  of  the  corporation  shall  be  *Kettle  River  Quarries 
Company.'  The  general  nature  of  its  business  shaU  be  the  manufacturing 
and  quarrying  of  stone  of  any  kind  or  description  and  the  selling  rfnd  dis- 
posing of  the  same,  and  the  doing  of  anything  and  transaction  of  any  busi- 
ness that  is  properly  incidental  to  or  necessarily  connected  with  a  general 
-stone  manufacturing  business.  The  principal  place  of  business  of  said  cor- 
poration shall  be  at  the  city  of  Minneapolis  in  the  county  of  Hennepin  and 
state  of  Minnesota.** 

The  Constitution  of  Missouri,  art.  12,  §  7,  provides : 

**No  corporation  shall  engage  in  business  other  than  that  expressly  author- 
ized in  its  charter  or  the  law  under  which  it  may  have  been  or  hereafter  may 
be  organized." 

And  the  same  provision  was  made  by  statute  (section  971,  R.  S.  Mo. 
1899). 

It  must  be  borne  in  mind  that  this  corporation  has  fully  performed 
the  contract  upon  its  part.  It  is  not  claimed  that  the  defendants  are 
expressly  prohibited  by  the  law  of  the  state  of  its  origin  to  take  the  con- 
tract, nor  is  it  claimed  these  laws  did  not  authorize  the  formation  of 
companies  for  the  purpose  of  taking  paving  contracts  like  that  in  ques- 
tion. It  is  simply  claimed  there  was  an  absence  of  the  assumption  of 
such  power  in  the  articles  of  incorporation  of  the  defendant  company, 
but  it  is  claimed  that  the  action  of  the  company  in  taking  the  contract 
was  ultra  vires. 

The  Supreme  Court  of  the  United  States  has  said : 

•*The  doctrine  of  ultra  vires,  whether  invoked  for  or  against  a  corporation, 
is  not  favored  in  the  law.  It  should  never  be  applied  where  it  will  defeat 
the  ends  of  Justice,  if  such  a  result  can  be  avoided."  San  Antonio  v.  Mehaffy, 
96  U.  S.  312,  315  (24  Jj.  Ed.  816)  ;  RaUway  Co.  v.  McCarthy,  96  U.  S.  25a 
267  (24  L.  Ed.  693). 
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In  Sedgwick  on  the  Construction  of  Statutory  and  Constitutional 
Law,  73,  it  is  said : 

"It  must  be  further  borne  in  mind  that  the  invalidity  of  contracts  made  In 
violation  of  statutes  is  subject  to  the  equitable  exception  that  although  a 
corporation,  in  making  a  contract,  acts  in  disagreement  with  its  charter, 
where  it  is  a  simple  question  of  capacity  or  authority  to  contract,  arising  ei- 
ther on  a  question  of  regularity  of  organization  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  agreement  cannot  be  per- 
mitted, in  an  action  founded  on  it,  to  question  its  validity.  It  would  be  in 
the  highest  degree  inequitable  and  unjust  to  permit  the  defendant  to  re- 
pudiate a  contract,  the  fruits  of  which  he  retains.  And  the  principle  of  this 
exception  has  been  extended  to  other  cases.  So  a  person  who  has  borrowed 
money  of  a  savings  institution  upon  his  promissory  note,  secured  by  a  pledge 
of  bank  stock,  is  not  entitled  to  an  injunction  to  prevent  the  prosecution  of 
the  note,  upon  the  ground  that  the  savings  bank  was  prohibited  by  Its  char- 
ter from  making  loans  of  that  description." 

In  Thompson  on  Corporations  (2d  Ed.)  §  2789,  it  is  said: 

'Thus  an  executed  contract  for  the  purchase  by  a  corporation  of  a  claim 
for  damages,  though  ultra  vired  the  charter  of  the  corporation,  has  been  held 
binding  on  the  seller,  and  he  could  not  raise  the  question  of  a  lack  of  power 
to  purchase  the  claim  in  an  action  thereon  by  the  corporation.  So  one  pur- 
chasing articles  from  a  corporation  and  retaining  the  same  will  not  be  heard 
to  object  that  the  corporation  was  prohibited  by  law  from  trading  in  the  speci- 
fied articles.  So  the  lessee  of  a  corporation  will  not  be  allowed  to  escape  the 
payment  of  rent  for  the  time  of  his  occupancy  merely  because  the  corporaticHi 
had  no  power  to  execute  the  lease.  On  this  point  it  has  been  said:  'Public 
policy  is  promoted  by  the  discouragement  of  fraud  and  the  maintenance  of  the 
obligation  of  contracts,  and  to  permit  a  lessee  of  a  corporation  to  escape  the 
payment  of  rent  by  pleading  the  incapacity  of  the  corporation  to  make  the 
lease,  although  he  has  had  the  undisturbed  enjoyment  of  the  property,  would 
be,  we  think,  most  inequitable  and  unjust'  So  the  maker  of  a  note  will  not 
be  allowed  to  defend  an  action  thereon  by  the  payee  or  its  assignee  on  the 
ground  that  the  corporation  payee  had  no  power  to  take  it.  So,  in  an  action 
by  a  building  association  on  a  note  given  by  one  of  its  members  and  secured 
by  his  stock  as  collateral,  he  will  not  be  permitted  to  defend  on  the  ground 
that  the  association  had  no  power  to  loan  money,  except  on  real  estate.  So 
where  a  contract  with  a  corporation  was  one  of  partnership  between  the  par- 
ties, and  therefore  ultra  vires  as  to  the  plaintiff  corporation  under  its  char- 
ter, that  fact,  while  it  would  justly  a  court  in  refusing  to  aid  in  the  enforce- 
ment of  the  contract,  so  far  as  it  remained  executory,  could  not  be  urged  as  a 
defense  to  an  action  by  the  corporation  for  an  accounting  as  to  the  part  of 
the  contract  that  had  been  executed.  The  rule  is  the  same  where  the  executed 
contract  takes  the  form  of  a  subscription  to  the  stock  of  another  corporation." 

In  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  86  (25  L.  Ed.  950),  it  is 
said: 

"In  regard  to  corporations,  the  rule  has  been  well  laid  down  by  CJomstock, 
C.  J.,  in  Parish  v.  Wheeler,  22  N.  Y.  494,  that  the  executed  dealings  of  cor- 
porations must  be  allowed  to  stand  for  and  against  both  parties,  when  the 
plainest  rules  of  good  faith  require  it." 

In  Ellett-Kendall  Shoe  Co.  v.  Western  Stores  Co.,  132  Mo.  App.  513, 
112  S.  W.  4,  it  is  said : 

"The  defense  of  ultra  vires  is  not  open  to  a  corporation  where  the  contract 
has  been  fully  executed  on  the  part  of  the  other  contracting  party  and  is  not 
expressly  prohibited  by  law" — citing  Grohmann  v.  Brown,  68  Mo.  App.  630; 
City  of  Goodland  v.  Bank,  74  Mo.  App.  365;  Winscott  v.  Investment  Co.,  63 
Mo.  App.  367. 

See,  also,  First  National  Bank  v.  Guardian  Trust  Co.,  187  Mo.  495, 
86  S.  W.  109,  70  L.  R.  A.  79. 
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We  conclude  that  this  defense  is  not  available  to  the  complainants. 

[3]  Under  the  laws  of  Missouri  at  the  time  in  question,  a  foreign 
corporation  could  not,  with  certain  exceptions  mentioned  in  the  statute, 
do  business  in  the  state  without  first  obtaining  a  license  from  the  Sec- 
retary of  State  granted  upon  conditions  specified  in  the  statute.  Sec- 
tion 1025,  R.  S.  Mo.  1899.    It  was  further  provided : 

"Sec.  1026.  Penalty  for  Violation  of  Two  Preceding  Sections— Duties  of 
Secretary  of  State  and  Prosecuting  Attorneys — Penalties  to  Go  Where. — Every 
corporation  for  pecuniary  profit,  formed  in  any  other  state,  territory  or  coun- 
try, now  doing  business  in  or  which  may  hereafter  do  business  in  this  state, 
which  shaU  neglect  or  fail  to  comply  with  the  conditions  of  this  law,  shall  be 
subject  to  a  fine  of  not  less  than  $1,000,  to  be  recovered  before  any  court  of 
competent  jurisdiction ;  and  it  is  hereby  made  the  duty  of  the  Secretary  of 
State,  immediately  after  August  1,  of  the  year  1891,  and  as  often  thereafter 
as  he  may  be  advised  that  corporations  are  doing  business  in  contravention 
to  this  act,  to  report  the  fact  to  the  prosecuting  attorney  of  the  county  in 
which  the  business  of  such  corporation  is  located,  and  the  prosecuting  attor- 
ney shall,  as  soon  thereafter  as  is  practicable,  institute  proceedings  to  recover 
the  fine  herein  provided  for,  which  shall  go  into  the  revenue  fund  of  the 
county  in  which  the  cause  shaU  accrue ;  in  addition  to  which  penalty,  on  and 
after  the  going  into  effect  of  this  act,  no  foreign  corporation,  as  above  defined, 
which  shall  fail  to  comply  with  this  act,  can  maintain  any  suit  or  action,  ei- 
ther legal  or  equitable,  in  any  of  the  courts  of  this  state,  upon  any  demand, 
whether  arising  out  of  contract  or  tort:  Provided,  that  the  provisions  of  this 
section  shaU  not  apply  to  railroad  companies  which  have  heretofore  built  their 
lines  of  railway  into  or  through  this  state;  nor  to  'drummers'  or  traveling 
salesmen  soUciting  business  in  this  state  for  foreign  corporations  which  are 
entirely  nonresident." 

The  defendant  was  a  f oreigii  corporation,  tock  the  contract,  and  per- 
formed the  work  without  complying  with  the  Missouri  statutes.  It 
will  be  observed  that  this  statute  first  makes  it  a  penal  oflFense  to  do 
business  without  complying  with  the  laws  of  Missouri,  and  it  is  prob- 
able that  this  action  could  be  maintained  if  the  statute  went  no  further, 
because  it  has  been  expressly  held  by  the  Supreme  Court  of  Missouri 
that  the  doing  of  business  in  the  state  without  complying  with  the  Mis- 
souri law  is  illegal.  Amalgamated  Co.  v.  Mining  Co.,  221  Mo.  7,  120 
S.  W.  31,  23  L.  R.  A.  (N.  S.)  492;  Chicago  Co.  v.  Sims,  197  Mo.  507, 
95  S.  W.  344 ;  Tri-State  Amusement  Co.  v.  Amusement  Co.,  192  Mo. 
404,  90  S.  W.  1020,  4  L.  R.  A.  (N.  S.)  688,  111  Am.  St.  Rep.  511,  4 
Ann.  Cas.  808.  But,  not  satisfied  with  making  it  a  penal  oflFense,  the 
Legislature  by  the  same  act  took  up  the  question  of  civil  liability  and 
the  jurisdiction,  legal  and  equitable,  of  the  civil  courts,  and  expressly 
provided  that : 

''On  and  after  the  going  into  effect  of  this  act,  no  foreign  corporation,  as 
above  defined,  which  shall  fail  to  comply  with  this  act,  can  maintain  any  suit 
or  action,  either  legal  or  equitable,  in  any  of  the  courts  of  this  state,  upon  any 
demand  whether  arising  out  of  contract  or  tort" 

This  statute  is  highly  penal  and  must  be  strictly  construed.  BoUes 
v.  Outing  Co.,  175  U.  S.  262,  20  Sup.  Ct.  94,  44  L.  Ed.  156;  Erbaugh 
V.  United  States,  173  Fed.  433,  97  C.  C.  A.  663 ;  Martin  v.  United 
States,  168  Fed.  198,  93  C.  C.  A.  484;  Johnson  v.  S.  P.  Co.,  117  Fed. 
462,  54  C.  C.  A.  508. 

A  penal  statute,  plain  in  its  terms,  which  creates  and  denounces  a 
new  offense,  should  be  strictly  construed.    St.  Louis  Merchants'  Bridge 
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T.  Ry.  Co.  V.  United  States,  188  Fed.  191,  110  C.  C.  A.  63;  Sedgwick 
on  the  Construction  of  Statutory  and  Constitutional  Law  (2d  Ed.)  p. 
279  et  seq. 

In  Parke,  Davis  &  Co.  v.  Mullett,  245  Mo.  168,  149  S.  W.  461,  where 
the  suit  was  brought  by  the  corporation,  the  court  said  that : 

**It  was  not  for  defendants'  sake,  therefore,  that  the  provision  was  made, 
but  it  is  a  rule  of  state  policy  of  which  the  defendants  may  incidentally  take 
advantage." 

If  this  suit  had  been  brought  by  the  city  of  Cape  Girardeau,  it  would 
therefore  have  been  true  that  the  provision  of  the  statute  was  not  made 
for  it,  and  this  is  all  the  more  true  of  the  appellants.  It  is  a  maxim 
especially  applicable  to  statutory  construction.  "Expressio  unius  est 
exclusio  alterius,"  and  where,  under  the  decision  of  the  Supreme  Court 
of  Missouri,  the  rights,  if  any,  of  the  appellants  are  not  granted  directly 
to  it  or  to  the  one  through  whom  it  claims  this  is  especially  applicable. 
The  Legislature  having  entered  upon  the  determination  in  this  penal 
statute  of  what  suits  could  or  could  not  be  maintained  in  the  courts  of 
Missouri,  it  cannot,  from  any  general  rule  of  the  law,  be  inferred  that 
different  proceedings  were  authorized  by  the  fact  that  the  contract  was 
made  illegal.  True,  if  the  statute  made  the  contract  illegal  and  stopped 
there,  this  suit  could  be  maintained,  but  it  did  more,  and  prescribed  the 
civil  remedy,  and  did  not  include  this  remedy. 

If  this  statute  was  applicable,  then  the  complainants  had,  under  the 
terms  of  the  statute,  a  complete  defense  to  a  suit  on  the  tax  bills,  and 
this  was  the  exclusive  remedy  prescribed  by  the  statute,  and  the  District 
Court  was  therefore  right  in  denying  the  complainants'  bill,  and  its  de- 
cree is  affirmed. 


(216  Fed.  878) 

In  re  BREYER  PRINTING  CO. 

BORLAND  V.  OENTRAIi  TRUST  CO.  OF  ILLINOIS. 

* 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  12,  1914.) 

No.  2084. 
1.  Bankbuptcy   (§  440*) — Review — 'Tboceedings  in  Bankbuptct" — "Con- 

TBOVEBSIES  AT  LaW  AND  IN  EQUITY  IN  COXTBSE  OF  BaNKBUPTCY  PboCEED- 
INGS." 

Bankr.  Act  July  1,  1808,  c.  541,  S§  23-25,  30  Stat  552,  553  (U.  S.  Comp. 
St  1901,  pp.  3431,  3432),  relating  to  review  of  orders  and  judgments  aris- 
ing in  the  administration  of  a  bankrupt's  estate,  create  a  clear  distinc- 
tion between  **proceedings  in  bankruptcy,"  reviewable  by  petition  to  re- 
view and  revise  and  "controversies  at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings,*'  reviewable  by  appeal ;  proceedings  in 
bankruptcy  covering  questions  between  the  alleged  bankrupt  or  the  re- 
ceiver or  trustee  on  the  one  hand  and  the  general  creditors  as  such  on  the 
other,  commencing  with  the  petition  for  adjudication  and  ending  with  the 
discharge,  including  matters  of  administration  generally,  while  contro- 
versies at  law  and  in  equity  arising  in  the  course  of  bankruptcy  proceed- 
ings involve  questions  between  the  receiver  or  trustee,  representing  the 
bankrupt  and  his  general  creditors  as  such,  on  the  one  hand,  and  adverse 
claimants,  on  the  other,  concerning  property  in  the  possession  of  the  re- 
ceiver or  trustee  or  of  the  claimants,  to  be  litigated  in  appropriate  plenary 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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suits,  and  not  affecting  directly  adminlstratiTe  orders  and  judgments,  bnt 
only  the  extent  of  the  estate  to  be  distributed  ultinuitely  among  general 
creditors. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  915 ;  Dec.  Dig. 
1440.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Contro- 
versy Arising  in  Bankruptcy  Proceedings ;  Proceeding  in  Bankruptcy. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Bankbuptot  (J  440*) — •X'Iens — VALiDrrT — Detebmination — Pboceedings  in 

BaNKBUPTCY — CONTBOVEBSY  AbISING  IN  BANKBUPTCY  PbOCEEDINGS. 

Petitioner,  who  was  a  bankrupt's  landlord,  having  seized  certain  of  the 
bankrupt's  property  for  rent  in  arrear,  after  adjudication  placed  the  prop- 
erty in  the  possession  of  the  trustee,  subject  to  petitioner's  lien,  if  any, 
under  an  agreement  that  the  property  might  be  sold  and  that  petitioner's 
right  should  attach  to  the  proceeds,  after  which  petitioner  prayed  for  an 
order  that  the  trustee  be  directed  to  pay  the  anK>unt  of  petitioner's  claim 
out  of  such  proceeds.  The  trustee  claimed  title  and  right  of  possession 
in  and  to  the  distrained  chattels  superior  to  that  of  petitioner,  and  the 
referee  rejected  petitioner's  asserted  lien  and  found  in  favor  of  the  trus- 
tee, which  determination  was  confirmed  by  the  district  judge.  Held,  that 
such  proceeding  was  not  a  proceeding  in  bankruptcy,  reviewable  by  peti- 
tion to  review,  but  was  rattier  a  controversy  arising  in  the  course  of  bank- 
ruptcy proceedings,  reviewable  by  appeal,  and  this  notwithstanding  the  pe- 
tition stated  the  amount  of  rent  due  from  the  bankrupt,  and  asked  that 
the  trustee  be  ordered  to  pay  the  amount  thereof,  and  the  rpferee  gratui- 
tously allowed  the  amount  of  rent  and  costs  as  a  general  claim  against  the 
estate. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  915 ;  Dec.  Dig. 
1440.*] 

Petition  to  Review  and  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Northern  District  of 
Illinois,  in  Bankruptcy. 

In  the  matter  of  bankruptcy  proceedings  of  the  Breyer  Printing 
Company.  An  order  was  entered  by  the  referee  rejecting  the  claim 
of  H.  B.  Borland  to  his  asserted  lien  on  the  proceeds  of  certain  chat- 
tels alleged  to  have  been  acquired  by  him  under  a  distress  warrant, 
but  in  the  possession  of  the  Central  Trust  Company  of  Illinois  as  the 
bankrupt's  trustee,  which  order  was  affirmed  by  the  District  Judge, 
and  petitioner  files  a  petition  to  review  and  revise.  On  motion  to  dis- 
miss.   Granted. 

Allen  G.  Mills,  of  Chicago,  111.,  for  petitioner. 
Alvin  H.  Culver,  of  Chicago,  111.,  for  respondent 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Respondent  has  interposed  a  motion  to 
dismiss  this  petition  to  review  and  revise  on  the  ground  that  the  sub- 
ject-matter is  not  within  our  jurisdiction  under  section  24b.  Facts 
disclosed  in  the  petition  are  these :  On  December  26,  1912,  the  Breyer 
Printing  Company  was  adjudicated  a  bankrupt  upon  a  petition  of 
creditors  filed  on  December  24,  1912,  and  the  Central  Trust  Com- 
pany was  appointed  receiver  and  afterwards  was  duly  elected  trustee. 
Petitioner  leased  certain  premises  to  the  Breyer  Printing  Company 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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on  May  1,  1910,  and  claims  that  <xi  December  1,  1912,  there  was  rent 
due  and  unpaid  to  the  extent  of  $1,666.  On  December  9,  1912,  peti- 
tioner caused  a  distress  warrant  for  that  stun  to  be  levied  on  certain 
chattels.  From  December  9  to  December  27,  1912,  these  chattels 
were  in  the  actual  possession  of  petitioner  under  and  by  virtue  of 
the  distress  warrant  On  December  27,  1912,  petitioner  and  the  Cen- 
tral Trust  Company  entered  into  an  agreement  whereby  the  chattels 
were  placed  in  the  possession  of  the  Central  Trust  Company  subject 
to  the  lien  and  right  of  possession  of  petitioner,  with  the  further 
stipulation  that  petitioner's  right  should  attach  to  the  proceeds  if  the 
chattels  should  be  sold  before  petitioner's  right  was  adjudicated.  On 
January  10,  1913,  petitioner  filed  in  the  District  Court  in  bankruptcy 
his  petition,  in  which  he  set  out  the  foregoing  facts  respecting  the 
lease,  the  seizure  of  chattels  under  the  distress  warrant,  his  posses- 
sion thereunder,  and  his  transfer  of  possession  to  the  Central  Trust 
Company  under  the  recited  agreement.  The  chattels  in  questiom  were 
sold  by  the  Central  Trust  Company  for  a  sum  in  excess  of  the  rent 
and  costs  due  petitioner  under  the  distress  warrant.  The  prayer  of 
the  petition  to  the  District  Court  was  that  the  Central  Trust  Company 
as  receiver  and  trustee  should  therefore  be  directed  to  pay  to  the 
petitioner  the  amount  of  her  claim  for  rent  and  costs.  The  Central 
Trust  Company  answered  the  petition  in  the  bankruptcy  court  by  nei- 
ther admitting  nor  denying  the  averments  of  the  petition,  and  by  af- 
firmatively claiming  title  and  right  of  possession  in  and  to  the  dis- 
trained chattels  superior  to  the  right  of  petitioner;  and  the  referee's 
order  rejecting  petitioner's  asserted  lien  and  finding  title  and  right  of 
possession  in  the  trustee  was  confirmed  by  the  District  Judge. 

[1]  Sections  23,  24,  and  25  of  the  Bankruptcy  Act  draw  a  clear 
line  of  demarcation  between  "proceedings  in  bankruptcy"  and  "con- 
troversies at  law  and  in  equity  arising  in  bankruptcy  proceedings." 
"Proceedings  in  bankruptcy"  cover  questions  between  the  alleged 
bankrupt  or  the  receiver  or  trustee  of  the  bankrupt  estate,  on  the  one 
hand,  and  the  general  creditors,  as  such,  on  the  other,  commencing  with 
the  petition  for  adjudication,  ending  with  the  discharge,  and  includ- 
ing matters  of  administration  generally,  such  as  appointment  of  re- 
ceivers and  trustees,  as  well  as  examinations,  exemptions,  allowance 
and  disallowance  of  claims,  and  the  like,  all  of  which  naturally  occur 
in  the  settlement  of  the  estate.  "Controversies  at  law  and  in  equity 
arising  in  the  course  of  bankruptcy  proceedings"  involve  questions 
between  the  receiver  or  trustee  representing  the  bankrupt  and  his  gen- 
eral creditors,  as  such,  on  the  one  hand,  and  adverse  claimants  on  the 
other,  concerning  property  in  the  possession  of  the  receiver  or  trustee 
or  of  the  claimants,  to  be  litigated  in  appropriate  plenary  suits,  and 
not  affecting  directly  administrative  orders  and  judgments,  but  only 
the  extent  of  the  estate  to  be  distributed  ultimately  among  general 
creditors.  Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct.  446,  56  L. 
Ed.  725 ;  United  States  Fidelity  Co.  v.  Bray,  225  U.  S.  205,  217,  32 
Sup.  Ct.  620,  56  L.  Ed.  1055;  In  re  Mueller,  135  Fed.  711,  68  C.  C. 
A.  349 ;  In  re  Friend,  134  Fed.  778,  67  C.  C.  A.  500. 

[2]  Did  the  landlord's  petition  in  the  bankruptcy  court  institute  a 
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^'proceeding  in  bankruptcy"  of  an  administrative  character,  or  did  it 
present  a  "controversy  arising  in  the  course  of  bankruptcy  proceed- 
ings" in  the  nature  of  a  suit  in  equity?  If  of  the  former  class,  our 
jurisdiction  to  review  would  attach  under  section  24b  or  25a  as  might 
be  appropriate  to  the  particular  proceeding  in  bankruptcy.  If  of  the 
latter  class,  our  jurisdiction  could  be  invoked  only  under  section  24a. 
For  a  defeated  party  is  not  at  liberty  to  disregard  the  appropriate 
appellate  remedy  provided  for  his  case  and  choose  some  other  that 
may  better  suit  his  inclination  or  convenience.  Matter  of  Loving,  224 
U.  S.  187,  32  Sup.  Ct.  446,  56  L.  Ed.  725 ;  United  States  v.  Beatty, 
232  U.  S.  463,  34  Sup.  Ct.  392,  58  L.  Ed.  686;  In  re  Friend,  134  Fed. 
778,  780,  67  C.  C.  A.  500.  And  this  remains  true  although  the  appel- 
late court  may  allow  a  writ  of  error  which  is  addressed  to  questions 
of  law  involved  in  a  "proceeding  in  bankruptcy"  to  stand  as  a  peti- 
tion to  review  and  revise,  since  both  are  ranged  on  the  same  side  of 
the  demarcating  line  and  the  methods  are  substantially  alike.  Freed 
V.  Central  Trust  Co.,  215  Fed.  873,  132  C.  C.  A.  7. 

If  a  creditor  files  and  asks  the  allowance  of  a  claim  as  an  unsecured 
creditor,  he  plainly  institutes  a  "proceeding  in  bankruptcy."  And  if 
in  connection  with  the  presentation  of  such  a  claim  he  asserts  grounds 
why  in  the  distribution  of  the  proceeds  of  the  estate  he  should  be 
given  priority  over  other  general  creditors  (as  in  Coder  v.  Arts,  213 
U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008 ;  Mat- 
ter of  Loving,  224  U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed.  725 ;  In 
re  Streator  Metal  Stamping  Co.,  205  Fed.  280,  123  C.  C.  A.  444),  the 
matter  so  presented  nevertheless  remains  a  "proceeding  in  bankrupt- 
cy." And  even  if  the  trustee  in  his  answer  admits  and  allows  the 
general  claim  and  contests  only  the  creditor's  right  .to  priority,  the 
nature  of  the  proceeding  is  not  affected.  Loving  and  Streator  Cases, 
supra.  On  the  other  hand,  it  is  clear  that  if  a  claimant  is  in  posses- 
sion of  chattels  under  a  bill  of  sale  or  mortgage,  and  if  subsequent 
to  his  possession  a  petition  in  bankruptcy  is  filed  and  an  adjudication 
in  bankruptcy  had  against  his  grantor  or  mortgagor,  and  if  thereafter 
the  receiver  or  trustee  of  the  bankrupt  estate  disputes  the  holder's 
right  of  possession,  a  controversy  arises  which  is  outside  of  the  mat- 
ter of  the  administration  of  the  bankrupt  estate.  The  property  in 
question  has  not  come  into  the  custody  of  the  bankruptcy  court  or  of 
the  receiver  or  trustee  under  and  by  virtue  of  the  adjudication.  If 
the  holder  maintains  his  possession  and  the  trustee  is  compelled  to 
bring  a  suit  against  him  either  in  the  bankruptcy  court  or  some  other 
court  to  cancel  the  alleged  title  or  lien  and  to  recover  the  property, 
the  resulting  order  or  decree  could  not  be  reviewed  under  24b  or 
25a  for  the  reason  that  the  proceeding  resulting  in  such  order  or  de- 
cree was  not  a  "proceeding  in  bankruptcy"  within  the  administration  of 
the  estate.  And  the  essential  nature  of  the  controversy  respecting  the 
holder's  title  or  lien  cannot,  in  our  opinion^  be  affected  by  the  question 
whether  the  suit  to  determine  the  validity  of  the  alleged  title  or  lien 
is  begun  by  the  petition  or  bill  of  the  trustee  or  of  the  adverse  claim- 
ant. Where  the  adverse  claimant  in  possession  of  chattels  turns  them 
over  to  the  trustee  subject  to  his  rights,  for  the  purpose  of  having  the 
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bankruptcy  court  adjudicate  his  rights  upon  his  petition,  the  property, 
though  then  in  the  possession  of  the  trustee,  has  not  come  into  the 
hands  of  the  trustee  under  and  by  virtue  of  the  adjudication,  and  the 
controversy  is  no  less  a  controversy  between  the  trustee  and  an  adverse 
claimant  than  it  would  be  if  the  claimant  had  retained  possession  and 
compelled  the  trustee  to  take  the  initiative.  This  must  be  so,  because 
even  where  the  property  has  been  received  by  the  trustee  directly  from 
the  bankrupt  under  and  by  virtue  of  the  adjudication,  it  is  autiiorita- 
tively  held  that  the  petition  of  one  who  asserts  a  right  of  possession,  ei- 
ther by  virtue  of  a  title  or  by  virtue  of  a  lien,  presents  a  ^^controversy" 
as  distinguished  from  a  "proceeding  in  bankruptcy.'*  Hewit  v.  Berlin 
Machine  Works,  194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed.  986;  Whit- 
ney V.  Wenman,  198  U.  S.  539,  25  Sup.  Ct.  778,  49  L.  Ed.  1157;  Knapp 
V.  Milwaukee  Trust  Co.,  216  U.  S.  553,  30  Sup.  Ct.  412,  54  L.  Ed.  610. 

Against  the  conclusion  that  the  order  or  decree  of  the  bankruptcy 
court  was  made  in  the  settlement  of  a  ^^controversy"  between  the  trus- 
tee and  an  adversary  who  claimed  a  lien  upon  and  right  of  possession 
of  specific  chattels,  it  is  urged  that  the  claimant's  pleading  should  be 
construed  as  a  presentation  of  a  claim  of  a  general  creditor  for  allow- 
ance, accompanied  by  a  statement  of  grounds  why  he  should  be  given 
priority  in  the  ultimate  distribution  of  assets  over  Qther  general  cred- 
itors. Counsel  insist  that  this  construction  of  the  pleading  is  permis- 
sible because  it  contains  a  statement  of  the  amount  of  rent  due  from 
the  bankrupt  and  asks  that  the  trustee  be  ordered  to  pay  the  amount 
thereof.  But  no  adverse  claimant  could  set  up  his  right  in  and  to  cer- 
tain specific  chattels  under  his  lien  without  disclosing  the  fact  and 
amount  of  the  debt  secured  by  the  lien.  And  the  petition  in  this  case, 
as  in  every  such  case,  asks  a  mandate  upon  the  trustee  to  pay  money 
only  in  the  event  that  the  specific  chattels  have  been  sold  pending  the 
determination  of  the  adverse  claimant's  rights. 

Inasmuch  as  the  adverse  claimant's  petition  and  the  trustee's  an- 
swer formulated  only  an  issue  concerning  the  title  and  right  of  pos- 
session of  certain  chattels  (or  the  proceeds  of  sale  in  lieu  thereof),  the 
fact  that  the  referee  gratuitously  aJlowed  the  amount  of  rent  and  costs 
as  a  general  claim  cannot  convert  the  "controversy"  into  a  "proceed- 
ing in  bankruptcy."  The  only  matter  taken  from  the  referee  to  the 
District  Judge  was  the  issue  in  the  equitable  controversy ;  and  the 
correctness  of  the  decree  on  that  issue  is  not  determinable  by  us  under 
section  24b. 

The  petition  to  review  and  revise  is  therefore  dismissed  for  lack  of 
jurisdiction. 
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(216  I^d.  883) 

In  re  ORR  et  aL 

AUSTRIAN  V.  C?BNTRAIi  TRUST  CO.  OF  ILLINOIS. 

(Circuit  CJourt  of  Appeals,  Seventh  Circuit    August  12,  1914.) 

No.  2080. 

Petition  to  Review  and  Revise  Order  of  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Northern  District  of  Illinois*  in  Bank- 
ruptcy. 

In  the  matter  of  bankruptcy  proceedings  of  Bertha  S.  Orr  and  Hannah 
Store,  doing  business  as  the  Lake  Shore  Catering  Company.  Mamie  R.  Aus- 
trian filed  an  adverse  claim  to  certain  chattels  in  the  possession  of  the  Cen- 
tral Trust  Company  of  Illinois  as  the  bankrupts'  trustee,  and,  such  claim  be- 
ing denied,  filed  a  petition  to  review  and  revise.    Dismissed. 

Carl  Meyer,  of  CJhleago,  111.,  for  petitioner. 

Fred  D.  Silber  and  Clarence  J.  SUber,  both  of  Chicago,  IlL,  for  ireepondent 

Before  BAKER,  SEAMAN,  and  MAC7K,  Circuit  Judges. 

BAKER,  Circuit  Judge.  This  petition  to  review  and  revise  presents  a  situ- 
ation in  all  material  respects  exactly  the  same  as  th&t  considered  in  the  Case 
of  the  Breyer  Printing  Co.  (No.  2084)  216  Fed.  878,t  herewith  decided.  For 
the  reasons  therein  set  forth,  we  are  constrained  to  hold  that  the  matter  be- 
fore the  District  Court  in  bankruptcy  was  a  "controversy  arising  in  the 
<K)urse  of  bankruptcy  proceedings,**  and  not  a  "proceeding  in  bankruptcy." 

The  petition  to  review  and  revise  is  therefore  dismissed  for  lack  of  Juris- 
diction. 


(210  Fed.  883) 

UNITED  STATES  ▼.  BOARD  OF  (X)M»RS  OF  OSAGE  COUNTY, 

OKL.,  et  aL 

BOARD  OF  COM'RS  OF  OSAGE  COUNTY,  OKL.,  et  aL  ▼.  UNITED 

STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  20,  ldl4.X 

Nob.  4073,  4074. 

Taxation   (|  181*) — ^Lands  of  Osaoe  Indian  Alloteebs — Homestead  and 
SuBPLUs  Lands. 

Act  June  28,  1906,  c.  3572,  |  2,  par.  4,  34  Stat  541,  provides  that  home- 
stead lands  of  Osage  Indian  allottees  "shall  be  inalienable  and  nontaxa- 
ble until  otherwise  provided  by  act  of  Congress,"  and  that  their  surplus 
lands  "shall  be  inalienable  for  25  years  except  as  hereinafter  provided." 
Paragraph  7  authorizes  the  Secretary  of  the  Interior  in  his  discretion 
to  issue  a  certificate  of  competency  to  any  adult  member  of  the  tribe  au- 
thorizing him  to  sell  and  convey  any  of  his  lands  "except  his  homestead, 
which  shall  remain  inalienable  and  nontaxable  for  a  period  of  25  years 
or  during  the  life  of  the  homestead  allottee."  It  further  provides  that 
on  the  Issuance  of  such  certificate  the  surplus  lands  of  the  allottee  "shall 
become  subject  to  taxation,"  but  that  in  cases  where  no  such  certificate 
is  issued  they  "shall  be  nontaxable  for  the  period  of  three  years  from 
the  approval  of  this  act,"  except  in  case  of  the  death  of  the  allottee. 
Held,  that  as  to  homesteads  the  restrictions  against  taxation  were  coex- 
tensive with  those  against  alienation,  and  that  in  any  case  such  lands 
were  not  taxable  for  25  years,  or  until  after  the  death  of  the  allottee  in 
case  he  had  received  a  certificate  of  competency ;  that  the  surplus  lands 
remained  nontaxable  for  a  period  of  three  years,  unless  a  certificate  of 

*For  other  cases  see  same  topic  ft  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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competency  was  Issued  to  the  allottee  or  in  case  of  his  death,  In  either 
of  which  cases  they  became  taxable  at  once. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Gent  Dig.  i  45;   Dec.  Dig. 
I  181.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Oklahoma;   John  H.  Cotteral,  Judge. 

Suit  in  equity  by  the  United  States  against  the  Board  of  County 
Commissioners  of  Osage  County,  Okl,  and  others.  From  the  decree, 
both  parties  appeal.    Affirmed. 

See,  also,  193  Fed.  485. 

Preston  A.  Shinn  and  Isaac  D.  Taylor,  both  of  Pawhuska,  Okl. 
(Charles  J.  Kappler,  of  Washington,  D.  C,  on  the  brief),  for  the 
United  States. 

Charles  M.  Cope,  Co.  Atty.,  of  Pawhuska,  Okl.,  and  Charles  L. 
Moore,  Asst.  Atty.  Gen.,  of  Oklahoma  (Charles  West,  Atty.  Gen., 
of  Oklahoma,  on  the  brief),  for  Board  of  Com'rs  of  Osage  County, 
Okl.,  and  others. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

AMIDON,  District  Judge.  The  government  brought  this  suit  to  re- 
strain the  collection  of  taxes  levied  upon  allotments  of  Osage  Indians. 
Two  classes  of  allotments  are  involved,  homesteads  and  surplus  lands. 
Each  of  these  is  subdivided  in  the  bill,  but  in  the  disposition  which  we 
make  of  the  case  those  differences  become  unimportant.  The  trial 
court  held  the  homesteads  to  be  nontaxable,  and  issued  the  injunction 
prayed,  and  canceled  the  levy  as  a  cloud  upon  the  title.  It  held  sur- 
plus lands  to  be  taxable,  and  denied  any  relief  as  to  them.  Defend- 
ants appealed  from  the  first  part  of  the  decree,  and  the  government 
from  the  last  part. 

The  Osage  allotments  were  made  under  the  act  of  June  28,  1906, 
34  Stat,  at  Large,  539.  Each  Indian  is  given  three  tracts  of  160  acres 
each.    Subdivision  4  of  section  2  of  the  act  then  proceeds  as  follows : 

"Each  member  of  said  tribe  shaU  be  permitted  to  designate  which  of  his 
three  selections  shall  be  a  homestead,  and  the  same  shall  be  inalienable  and 
nontaxable  until  otherwise  provided  by  act  of  Congreas.  The  other  two  se- 
lections of  each  member,  together  with  his  share  of  the  remaining  lands  al- 
lotted to  the  member,  shall  be  known  as  surplus  lands,  and  shaU  be  inaUena- 
ble  for  twenty-five  years,  except  as  hereinafter  provided.** 

The  seventh  subdivision  of  the  same  section  empowers  the  Secretary 
of  the  Interior,  upon  petition  of  any  adult  member  of  the  tribe,  to 
issue  to  such  member  a  certificate  of  competency — 

''authorizing  him  to  sell  and  convey  any  of  the  lands  deeded  him  by  reason 
of  this  act,  except  his  homestead,  which  shall  remain  inalienable  and  non- 
taxable for  a  period  of  twenty-five  years,  or  during  the  life  of  the  homestead 
allottee ;  provided,  that  upon  the  issuance  of  such  certificates  of  competency, 
the  lands  of  such  member,  (except  his  or  her  homestead),  shall  become  sub- 
ject to  taxation,  and  such  member,  except  as  herein  provided,  shall  have  the 
right  to  manage,  control  and  dispose  of  his  or  her  lands,  the  same  as  any 

*For  other  cases  see  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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dtlzen  of  the  United  States ;  provided,  that  the  surplus  lands  shall  be  non- 
taxable for  the  period  of  three  years  from  the  approval  of  this  act,  except 
where  certificates  of  competency  are  issued,  or  in  case  of  the  death  of  the 
allottee,  unless  otherwise  provided  by  Congress." 

We  had  the  foregoing  provisions  of  section  2  before  us  in  the  case 
of  Aaron  v.  United  States,  204  Fed.  943,  123  C.  C.  A.  265.  We  there 
held  that  the  homesteads  of  Osage  Indians,  to  whom  certificates  of 
competency  had  not  been  issued,  were  inalienable  "until  otherwise 
provided  by  act  of  Congress,"  and  that  the  homesteads  of  such  In- 
dians holding  certificates  of  competency  were  inalienable  "for  a  period 
of  twenty-five  years,  or  during  the  Ufe  of  the  homestead  allottee." 
We  also  held  that  this  restriction  was  not  personal  to  the  allottee, 
but  ran  with  the  land.  All  that  is  said  in  that  opinion  as  to  the  re- 
striction against  alienation  applies  equally  to  the  restriction  against  tax- 
ation. The  statute  makes  no  distinction  between  the  two  classes  of 
restrictions,  and  none  can  properly  be  made  by  the  court.  The  deci- 
sion of  the  trial  court,  therefore,  as  to  homesteads,  was  clearly  right. 

Except  as  to  Indians  holding  certificates  of  competency,  as  provid- 
ed in  subdivision  '7,  the  last  sentence  of  subdivision  4  makes  all  surplus 
lands  allotted  to  Osage  Indians  "inalienable  for  twenty-five  years." 
Because  of  this  restriction  the  government  urges  that  we  should,  by 
implication,  hold  the  lands  to  be  nontaxable  pursuant  to  the  doctrines 
declared  in  United  States  v.  Rickert,  188  U.  S.  432,  23  Sup.  Ct.  478, 
47  L.  Ed.  532.  But  we  cannot  be  governed  by  implications  against 
the  express  language  of  the  statute.  The  act  shows  plainly  that  Con- 
gress  had  in  mind  the  distinction  between  nontaxability  and  nonalien- 
ability.  It  expressly  provided  that  the  homesteads  should  be  inaliena- 
ble and  nontaxable,  but  as  to  surplus  lands  it  is  provided,  in  the  next 
sentence,  that  they  shall  be  "inalienable"  only.  The  same  distinction 
is  made  in  subdivision  7.  Not  only  did  Congress  have  this  distinction 
clearly  in  mind,  but  in  the  second  proviso  of  paragraph  7  it  enacted 
that  the  surplus  lands  shall  be  nontaxable  for  the  period  of  three  years 
from  the  approval  of  this  act.  The  irresistible  import  of  this  language 
is  that  after  the  expiration  of  the  three-year  period  surplus  lands 
should  be  taxable;  also  that  they  would  have  been  taxable  during 
the  three-year  period  had  it  not  been  for  the  proviso.  Exceptions  from 
a  power  establish  the  power  as  well  as  define  its  limits.  Gibbons  v. 
Ogden,  9  Wheat.  1,  190,  6  L.  Ed.  23. 

This  clear  import  of  the  language  of  the  statute  is  reinforced  by 
its  history.  As  originally  introduced  in  the  House,  subdivision  4  pro- 
vided that  surplus  lands  should  be  "nontaxable  and  inalienable  for 
twenty-five  years."  In  the  Senate  numerous  amendments  to  the  stat- 
ute were  proposed.'  The  Secretary  of  the  Interior  addressed  a  letter 
to  C.  F.  Larrabee,  the  acting  Commissioner  of  Indian  Affairs,  request- 
ing his  views  upon  these  amendments.  One  of  the  amendments  pro- 
posed to  strike  out  the  words  "nontaxable  and"  in  the  last  clause  of 
subdivision  4,  relating  to  the  surplus  lands.  Speaking  of  this  amend- 
ment as  one  which  would  make  the  "surplus  lands  subject  to  taxa- 
tion," Mr.  Larrabee  said :  "This  office  sees  no  special  objection  to  this 
provision."    There  was  also  an  amendment  which,  in  the  judgment  of 
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the  c(Hnmissioner,  would  have  made  homesteads  taxable.     Speaking 
of  both  of  these  subjects  he  proceeds  in  his  letter  as  follows : 

"The  office  strongly  opposes  the  first  proposed  amendment  providing  for 
the  collection  of  taxes  on  the  homesteads.  This  Is  in  direct  conflict  with  the 
provision  in  lines  8  and  9  on  page  6,  which  declares  that  the  homestead  shall 
be  inalienable  and  nontaxable,  until  otherwise  provided  by  act  of  Congress. 
Certainly  the  homesteads  of  the  Indians  should  be  free  from  taxation  as  long 
as  they  are  held  in  trust  for  the  benefit  of  the  allottees.  Such  has  been  the 
invariable  poUcy  of  the  government  from  the  time  the  Indian  allotments  were 
made,  and  it  is  thought  that  an  exception  should  not  be  made  in  the  case  of 
the  Osages.  But  I  see  no  special  objection  to  the  alternative  amendment 
which  provides  merely  for  the  payment  of  taxes  on  the  surplus  lands.  It  is 
believed  that  the  Osage  Indians  should  be  required  to  pay  taxes  on  their  sur- 
plus lands,  the  same  as  citizens  of  Oklahoma  Territory.  There  occurs  to  me 
no  valid  reason  why  the  Indians  should  not  be  required  to  bear  their  share 
of  the  burden  of  the  state  and  county  maintenance  through  taxation  on  their 
surplus  lands." 

This  letter  was  submitted  to  the  Senate  by  the  Committee  on  In- 
dian Affairs  in  support  of  its  proposed  amendment  striking  out  the 
words  "nontaxable  and."  The  amendment  was  agreed  to,  and  was 
afterwards  concurred  in  by  the  House.  This  seems  to  leave  no  doubt 
of  the  intent  of  Congress  to  make  surplus  lands  taxable. 

We  are  unable  to  find  in  the  records  of  Congress  the  origin  of  the 
second  proviso  of  the  seventh  subdivision,  which  reads  as  follows : 

'Trovided  that  the  surplus  lands  shall  be  nontaxable  for  the  period  of 
three  years  from  the  approval  of  this  act,  except  where  certificates  of  com- 
petency are  issued  or  in  case  of  the  death  of  the  allottee." 

Its  purpose,  however,  seems  to  us  reasonably  plain.  Congress  first 
intended  to  suspend  the  taxability  of  surplus  lands  for  the  period  of 
three  years.  From  this  exemption  it  excepted  the  surplus  lands  of 
Indians  who  died  during  the  three-year  period,  or  who  should  receive 
certificates  of  competency  during  that  time. 

We  agree  with  the  views  expressed  by  the  trial  court  that  oil,  gas, 
coal,  and  other  minerals  contained  in  allotments  to  Osage  Indians, 
do  not  pass  by  the  allotment  or  become  subject  to  taxation.  They 
are  expressly  reserved  to  the  tribe.  This  restriction  is  imposed  by 
the  nation.  No  act  or  omission  of  the  Indians  or  of  state  authorities 
can  impair  it.  Bowling  v.  United  States,  233  U.  S.  528,  34  Sup.  Ct. 
659,  58  L.  Ed.  1080. 

The  decree  of  the  trial  court  is  affirmed. 


IN  BB  GOLDSTEIN  91 

(216  Fed.  887) 

In  re  GOLDSTEIN  et  aL 

BENJAMIN  et  aL  v.  CJENTRAL  TRUST  00. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  12,  1914.) 

No.  2016. 

1.  Bankbuptot  (§  439*)— Administration  of  Estates — Summabt  Obdsbs — 

Review. 

Jurisdiction  to  review  a  summary  order  in  bankruptcy  proceedings  is 
by  original  petition  under  Bankr.  Act  July  1,  1898,  c.  641,  |  24b,  30  Stat 
553  (U.  S.  Comp.  St  1901.  p.  8432). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  915 ;  Dec.  Dig. 
I  439.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  a  A.  9.] 

2.  Banb»uptot  (§  209*) — Administration — Obtaining  Assets — ^Advebse  Ti- 

tle— ^Possession  as  Agent  ob  Bailee — ^Summabt  Proceedings. 

Where  there  is  a  claim  of  adverse  title  to  property  of  bankrupts,  based 
on  a  transfer  antedating  bankruptcy,  a  plenary  suit  must  be  brought  by 
the  trustee,  in  which  the  adverse  claim  may  be  tried  and  adjudicated; 
but  where  the  property  is  in  the  physical  possession  of  a  third  person,  or 
of  an  agent  of  the  bankrupts,  or  of  an  officer  of  a  bankrupt  corporation, 
who  refuses  to  deliver  the  property  to  the  bankrupts'  trustee,  he  may  re- 
cover it  by  means  of  a  summary  order  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  818;  Dec. 
Dig.  I  209.*] 

8.  Bankruptcy  (§  212*) — ^Recovebt  op  Assets — Noncolobable  Claim. 

Where  a  bankrupt's  trustee  institutes  summary  proceedings  to  recover 
property  in  the  hands  of  a  third  person,  a  noncolorable  claim,  requiring 
dismissal  of  the  proceedings  at  the  claimant's  instance^  substantially  ap- 
pears as  soon  as  the  claimant  pres^its  his  verified  answer,  which  is  un- 
met by  the  trustee,  or  which,  if  met  by  a  replication,  is  supported  by 
sworn  testimony  of  facts  which,  if  true,  would  show  title  and  possession 
antedating  the  petition  in  bankruptcy. 

[Ed.  Note. — For  other  eases,  see  Bankruptcyt  Cent  Dig.  |  236;  Dec 
Dig.  I  212.*] 

Petition  to  Review  and  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Northern  District  of 
Illinois,  in  bankruptcy. 

In  the  matter  of  bankruptcy  proceedings  of  Morris  Goldstein  and 
Benjamin  Moseson.  Petition  to  review  a  summary  order  directing 
Benjamin  Bros,  to  pay  the  Central  Trust  Company,  as  the  bankrupts' 
trustee,  $8,375  for  goods  alleged  to  have  been  fraudulently  transferred 
by  the  bankrupts.    Reversed,  with  directions. 

This  is  an  original  petition  to  review  and  revise  a  summary  order  of  the 
District  Court  directing  Benjamin  Bros,  to  pay  to  the  trustee  in  bankruptcy 
the  sum  of  $8,375. 

On  December  30,  1912,  an  involuntary  petition  in  bankruptcy  was  filed 
against  Goldstein  and  Moseson.  Adjudication  was  entered  February  10,  1913. 
Later  the  Central  Trust  Company  was  elected  trustee. 

Prior  to  May  10,  1913,  the  Judge  of  the  District  Court  conducted  an  investi- 
gation to  discover  assets  of  the  bankrupts.  During  this  investigation  Benja- 
min Bros,  were  brought  into  court  and  gave  their  testimony.  At  this  time 
no  issue  of  law  or  fact  had  been  formed  for  the  adjudication  of  any  rights 
of  Benjamin  Bros. 

*Por  oUier  cases  see  same  topic  &  9  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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On  May  10,  1913,  the  trastee  filed  its  petition,  alleging  that  on  December 
24,  1912,  six  days  before  the  involuntary  petition  in  bankruptcy  was  filed, 
Goldstein  and  Moseson  had  transferred  goods  amounting  to  $8,375  to  Benja- 
min Bros.;  that  Benjamin  Bros.  <jaused  Goldstein  and  Moseson  to  issue  to 
them  fictitious  bills  of  sale,  for  which  Goldstein  and  Moseson  received  no  con- 
sideration; that  Benjamin  Bros,  sold  a  large  ptirt  of  the  property  and  com- 
mingled the  remainder  with  their  own,  so  that  the  trustee  could  not  identify 
them.  Wherefore  the  trustee  prayed  for  an  order  on  Benjamin  Bros,  to  show 
cause  why  they  should  not  pay  $8,375  to  the  trustee. 

Benjamin  Bros,  filed  their  verified  answers,  objecting  to  the  summary  pro- 
ceeding, denying  that  they  had  received  any  of  the  goods  as  agents  or  bailees 
of  Goldstein  and  Moseson,  and  averring  that  prior  to  the  institution  of  bank- 
ruptcy proceedings  they  had  bought  and  paid  for  the  goods,  and  had  taken 
possession  and  were  retaining  possession  of  them  and  of  the  proceeds  of  sale 
as  their  own. 

No  replication  was  filed.  A  hearing  was  had  by  submitting  to  the  court  a 
transcript  of  the  testimony  given  by  witnesses  at  the  court's  investigation  to 
discover  assets.  In  their  testimony  Benjamin  Bros,  detailed  on  oath  their 
purchase  and  taking  possession  of  tiie  goods  on  December  24,  1912. 

E.  N.  Zoline,  of  Chicago,  111.,  for  petitioner. 
Martin  J.  Isaacs,  of  Chicago,  111.,  for  respondent. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Ju- 
risdiction to  review  a  summary  order  in  bankruptcy  proceedings  is  by 
original  petition  under  section  24b.  Mueller  v.  Nugent,  184  U.  S.  1, 
22  Sup.  Ct.  269,  46  L.  Ed.  405;  In  re  Blum,  202  Fed.  883,  121  C. 
C.  A.  241 ;  Shea  v.  Lewis,  206  Fed.  877,  124  C.  C.  A.  537 ;  In  re  York- 
ville  Coal  Co.,  211  Fed.  619,  128  C.  C.  A.  570. 

[2]  "There  are  two  classes  of  cases  arising  under  the  act  of  1898 
and  controlled  by  different  principles.  The  first  class  is  where  there 
is  a  claim  of  adverse  title  to  property  of  the  bankrupt,  based  upon  a 
transfer  antedating  the  bankruptcy.  The  other  class  is  where  there  is 
no  claim  of  adverse  title  based  on  any  transfer  prior  to  the  bank- 
ruptcy, but  where  the  property  is  in  the  physical  possession  of  a  third 
party,  or  of  an  agent  of  the  bankrupt,  or  of  an  officer  of  a  bankrupt 
corporation,  who  refuses  to  deliver  it  to  the  trustee  in  bankruptcy. 
In  the  former  class  of  cases  a  plenary  suit  must  be  brought,  either  at 
law  or  in  equity,  by  the  trustee,  in  which  the  adverse  claim  of  title 
can  be  tried  and  adjudicated.  In  the  latter  class  it  is  not  necessary  to 
bring  a  plenary  suit,  but  the  bankruptcy  court  may  act  summarily  and 
may  make  an  order  in  a  summary  proceeding  for  the  delivery  of  the 
property  to  the  trustee,  without  the  formality  of  a  formal  litigation." 
Babbitt  v.  Dutcher,  216  U.  S.  102,  30  Sup.  Ct.  372,  54  L.  Ed.  402,  17 
Ann.  Cas.  969. 

As  the  claim  of  Benjamin  Bros,  was  "based  upon  a  transfer  ante- 
dating the  bankruptcy,"  it  belonged  to  the  class  requiring  a  plenary 
suit,  unless  the  claim  was  merely  "colorable." 

[3]  The  District  Court  may  pursue  the  summary  method  to  the 
point  of  ascertaining  that  the  alleged  adverse  claim  is  substantial  and 
not  merely  colorable.  But  substantiality  appears  as  soon  as  the  claim- 
ant, in  response  to  the  rule  to  show  cause,  presents  his  verified  answer, 
which  is  unmet  by  the  trustee,  or  which,  if  met  by  a  replication,  is 
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supported  by  sworn  testimony  of  facts  which,  if  true,  would  show 
title  and  possession  antedating  the  petition  in  bankruptcy.  A  conclu- 
sion that  the  alleged  adverse  claim  is  a  cover  for  the  daimant's  posses- 
siom  as  agent  or  bailee  of  the  bankrupt  cannot  be  permitted  to  be 
reached  by  the  District  Court's  rejection  of  the  sworn  answer  and 
testimony,  and  thereupon  finding  that  the  alleged  adverse  claim  is 
fraudulent.  That  end  can  only  be  attained  if  it  is  the  just  conclusion 
of  a  due  trial  of  a  plenary  suit.    Cases  supra. 

The  order  is  reversed,  with  the  direction  to  dismiss  the  summary 
proceeding. 


(216  Fed.  889) 

In  re  GOLDSTEIN  et  al.    PBLLBR  v.  CJBNTRAL  TRUST  CO. 

MOSESON  v.  SAME. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  12,  1914.) 

Nos.  2018  and  2019. 

Bankbuptot  (§  288*) — Assets — Ownebshif — ^Tbansfeb — Summabt  Pbocekd- 

INOS. 

Where,  In  a  proceeding  by  a  bankrupt's  trustee  to  recover  assets  trans- 
ferred by  the  bankrupts  to  the  claimants,  they  appeared  and  objected  to 
summary  disposition  of  their  rights,  denied  that  they  had  obtained  or 
held  possession  as  the  bankrupts'  agent  or  bailee,  and  filed  answers  and 
gave  testimony  of  facts  which,  if  true,  showed  title  and  possession  In 
themselves  prior  to  the  institution  of  bankruptcy  proceedings,  it  was  the 
duty  of  the  court  to  dismiss  the  proceeding  and  remit  the  trustee  to  its 
remedy  by  plenary  action. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  447;  Dec. 
Dig.  §  288.*] 

Petitions  to  Review  and  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Northern  District  of 
Illinois,  in  Bankruptcy. 

In  the  matter  of  bankruptcy  proceedings  of  Morris  Goldstein  and 
Benjamin  Moseson.  Separate  proceedings  by  the  Central  Trust  Com- 
pany against  Sam  Peller  and  against  Ida  Moseson  to  recover  posses- 
sion of  assets  alleged  to  be  in  the  possession  of  the  defendants.  On 
petitions  to  review  and  revise  orders  overruling  objections  to  the  trial 
of  the  issue  by  summary  proceedings  in  bankruptcy.    Reversed. 

B.  M.  Shaffner,  of  Chicago,  111.,  for  petitioner  Peller. 
Bernard  J.  Brown,  of  Chicago,  111.,  for  petitioner  Moseson. 
Martin  J.  Isaacs,  of  Chicago,  111.,  for  respondent. 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Peller  in  one  case  and  Ida  Moseson  in 
the  other  were  in  possession  of  property  which  they  respectively  had 
obtained  from  Goldstein  and  Moseson  before  the  involuntary  petition 
in  bankruptcy  was  filed.  Each  objected  to  a  summary  disposition  of 
his  rights,  denied  that  he  obtained  or  held  possession  as  agent  or  bailee 
of  Goldstein  and  Moseson,  and  filed  answers  and  gave  testimony  of 
facts  which,  if  true,  showed  title  and  possession  in  himself  prior  to  the 
institution  of  the  bankruptcy  proceeding. 

*For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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For  the  reasons  given  in  caus^  No.  2016,  216  Fed.  887,  133  C.  C. 
A.  91,  herewith  decided,  the  order  in  each  of  these  cases  is  reversed, 
with  the  direction  to  dismiss  the  summary  proceeding. 


(216  Fed.  890) 

In  re  LUKBN. 

McKEY  V.  STEGER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    August  12,  1914.) 

No.  2062. 

Bankruptcy  (§  288*) — ^Liens — ^Tbiai. — Summary  Proceedings. 

Where  a  claimant's  right  to  hold  certain  cloth  seized  under  a  distress 
warrant  against  a  bankrupt  prior  to  the  institution  of  bankruptcy  pro- 
ceedings depended  on  the  determination  of  the  legal  question  whether  the 
lien  was  indisputably  obtained  through  legal  proceedings  within  four 
months  prior  to  the  filing  of  the  petition,  as  provided  by  Bankr.  Act  July 
1,  1898,  c.  541,  §  67f,  30  Stat  564  (U.  S.  Comp.  St  1901,  p.  3450),  the 
claim  of  the  validity  of  such  lien  on  undisputed  facts  was  not  so  void  of 
color  as  to  authorize  the  bankruptcy  court  to  determine  it  by  summary 
proceedings  over  claimaiit's  protest. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  447;  Dec. 
Dig.  §  288.*] 

Petition  to  Review  and  Revise  Order  of  the  District  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Northern  District  of 
Illinois,  in  Bankruptcy ;  George  A.  Carpenter,  Judge. 

In  the  matter  of  bankruptcy  proceedings  of  William  M.  Luken. 
Proceeding  by  Frank  M.  McKey,  as  the  bankrupt's  trustee,  to  recover 
100  bolts  of  doth  seized  by  John  V.  Steger  under  a  distress  warrant 
prior  to  bankruptcy.  Claimant  objected  to  the  maintenance  of  sum- 
mary proceedings,  which  were  thereupon  dismissed,  whereupon  the 
trustee  filed  a  petition  to  review  and  revise.  Affirmed,  and  petition 
dismissed  on  its  merits. 

Harry  L.  Shaver,  of  Chicago,  111.,  for  petitioner. 
Allen  G.  Mills,  of  Chicago,  111.,  for  respondent 

Before  BAKER,  SEAMAN,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  On  July  24,  1913,  an  involuntary  petition 
in  bankruptcy  was  filed  against  Luken.  Shortly  afterwards  he  was 
adjudicated  a  bankrupt  and  McKey  was  elected  trustee.  About  three 
weeks  before  the  institution  of  the  bankruptcy  proceedings  respondent 
Steger  had  caused  a  distress  warrant  to  be  served  upon  Luken,  and 
had  seized  100  bolts  of  cloth  then  belonging  to  Luken.  The  following 
October  the  trustee  filed  a  petition  in  the  bankruptcy  court  praying 
for  a  summary  order  upon  Steger  to  turn  over  to  the  trustee  the  100 
bolts. of  cloth  seized  by  Steger  under  the  distress  warrant  Steger  en- 
tered his  special  appearance  to  contest  the  summary  jurisdiction  of  the 
bankruptcy  court,  and  alleged  that  prior  to  the  institution  of  the  bank- 
ruptcy proceedings  he  was  in  the  actual  possession  of  the  1(X)  bolts 
of  cloth  and  was  asserting  his  right  to  retain  possession  by  virtue  of 
the  distress  warrant.    On  a  hearing  of  the  summary  petition  and  the 

*For  other  cases  see  same  topic  &  9  nxtmber  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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plea  to  the  jurisdiction,  the  referee  found  that  Steger  at  and  before  the 
filing  of  the  petition  in  bankruptcy  was  in  possession  of  the  property 
in  question,  claiming  a  lien  thereon  adversely  to  the  bankrupt,  and 
thereupon  dismissed  the  petition  for  want  of  summary  jurisdiction. 
This  order  of  dismissal  was  confirmed  by  the  bankruptcy  court,  and 
the  correctness  thereof  is  presented  to  us  by  this  original  petition  to 
review^ and  revise. 

In  the  Case  of  Goldstein  and  Moseson,  216  Fed.  887,  133  C.  C.  A. 
91,  No.  2016,  herewith  decided,  we  held  that  a  controversy  between 
the  trustee  and  a  person  who  prior  to  the  bankruptcy  proceedings  was 
in  the  actual  possession  of  property  under  a  claim  of  right  should  not 
be  determined  by  the  bankruptcy  court  under  its  summary  jurisdiction 
against  the  protest  of  the  adverse  holder  unless  the  adverse  claim  was 
without  color.  We  found  the  adverse  claim  in  that  case  to  be  sub- 
stantial because  in  respect  to  the  facts  there  was  a  conflict  which,  over 
the  adverse  claimant's  protest  against  summary  process,  could  only  be 
settled  properly  in  a  plenary  suit.  In  the  present  proceeding  there  is 
no  conflict  about  the  facts,  and  the  trustee  therefore  contends  that  the 
bankruptcy  court  had  summary  jurisdiction  to  compel  St^er  to  sur- 
render possession  by  the  summary  process  of  a  contempt  order  or  oth- 
er summary  means.  His  argument  is  that,  inasmuch  as  the  distress 
warrant  was  served  within  four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  it  was  therefore  a  lien  through  legal  proceedings 
which  was  rendered  null  and  void  by  section  67f  of  the  Bankruptcy 
Act.  In  the  case  of  a  judgment  or  an  attachment  or  other  lien  which 
was  indisputably  "obtained  through  legal  proceedings"  within  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy,  the  legal  pro- 
ceedings being  taken  against  the  defendant  therein  while  the  defendant 
was  insolvent,  we  might  have  no  difficulty,  the  facts  being  undisputed, 
in  determining  that  the  adverse  holder's  claim  of  legal  right  to  retain 
possession  was  so  clearly  without  substance,  so  void  of  color,  as  to 
bring  him  within  the  summary  jurisdiction  of  the  bankruptcy  court. 
But  it  seems  to  us  that  a  controversy  may  be  as  substantial  in  regard 
to  the  legal  rights  of  a  party  on  undisputed  facts  as  is  a  controversy 
wherein  the  only  conflict  is  on  the  facts.  Our  observation  and  ex- 
perience is  that  there  are  fully  as  many  controversies  in  plenary  suits 
over  the  question  of  legal  rights  on  undisputed  facts  as  there  are  con- 
troversies respecting  the  facts.  Among  the  bankruptcy  cases  we  have 
foimd  no  precedents  wherein  this  question  has  been  considered;  but 
in  our  opinion  precedents  in  the  Supreme  Court  concerning  its  own 
jurisdiction  are  so  analogous  that  they  are  applicable.  In  determining 
whether  a  writ  of  error  from  the  highest  court  in  a  state  is  entertain- 
able,  the  Supreme  Court  considers  whether  the  asserted  legal  right  is 
substantial  or  merely  colorable.  If,  on  the  undisputed  facts,  the  as- 
serted legal  right  is  only  a  bare  assertion,  if  it  has  no  basis  whatever 
in  reason  to  sustain  it,  or  if  it  is  an  assertion  in  the  face  of  a  dear  and 
thoroughly  settled  line  of  adjudications  in  that  court,  the  jurisdiction 
is  denied  and  the  writ  is  dismissed.  New  Orleans  Water  Works  v. 
Louisiana,  185  U.  S.  336,  22  Sup.  Ct.  691,  46  L.  Ed.  936;  Equitable 
Assurance  Society  v.  Brown,  187  U.  S.  308,  314,  23  Sup.  Ct.  123,  4? 
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L.  Ed.  190;  Demmg  v.  Carlisle  Packing  Co.,  226  U.  S.  102,  33  Sup. 
Ct.  80,  57  L.  Ed.  140;  Consolidated  Turnpike  Co.  v.  Norfolk  &  Ocean 
View  Railway  Co.,  228  U.  S.  596,  600,  33  Sup.  Ct.  605,  57  L.  Ed.  982 ; 
United  States  ex  rel.  Bro>yn  v.  Lane,  232  U.  S.  598,  34  Sup.  Ct.  449, 
58  L.  Ed.  748.  On  the  other  hand,  the  reports  abound  in  cases  where 
on  undisputed  facts  there  have  been  most  substantial  controversies  re- 
specting legal  rights. 

In  the  present  case  the  distress  warrant  certainly  was  not  a  judgment 
or  an  attachment.  If  it  comes  at  all  within  section  67f ,  it  comes  under 
the  heading  "Other  Liens  Obtained  through  Legal  Proceedings."  This 
is  a  very  general  expression,  and  its  applicability  to  the  distress  war- 
rant can  only  be  determined  by  solving  the  problem  whether  the  lien 
of  a  distraint  in  Illinois  is  obtained  through  legal  proceedings.  In  sup- 
port of  his  contention  that  the  landlord's  lien  is  obtained  through  leg^ 
proceedings,  the  trustee  cites  the  Illinois  statutes  and  numerous  Illi- 
nois decisions,  and  relies  particularly  on  In  re  Joslyn,  2  Biss.  235,  Fed. 
Cas.  No.  7,550,  and  Morgan  v.  Campbell,  22  Wall.  381,  22  L.  Ed.  796, 
both  cases  under  a  previous  bankruptcy  law,  while  the  respondent  cites 
Illinois  decisions  and  federal  cases  in  various  circuits,  and  relies  par- 
ticularly on  Henderson  v.  Mayer,  225  U.  S.  631,  32  Sup.  Ct.  699,  56 
L.  Ed.  1233,  under  the  present  bankruptcy  law  as  applied  to  provisions 
of  the  Georgia  Code,  which  the  respondent  contends  are  much  less 
favorable  to  the  landlord's  contention  that  his  lien  is  one  not  obtained 
through  legal  proceedings  than  are  the  provisions  of  the  Illinois  stat- 
utes. We  have  looked  into  the  question  of  the  merits  of  respondent's 
lien  to  the  extent  of  being  satisfied  that  an-  answer  could  be  given  only 
after  a  most  careful  study  and  consideration  of  the  numerous  cases 
cited,  and  after  a  comparison  of  the  Georgia  provisions  with  those  of 
Illinois  in  order  to  determine  whether  Henderson  v.  Mayer  is  of  con- 
trolling effect  upon  respondent's  asserted  legal  right.  In  short,  we  are 
quite  satisfied  that  the  controversy  presented  by  the  adverse  claimant 
herein  is  a  very  substantial  one. 

The  order  of  the  District  Court  in  dismissing  the  summary  proceed- 
ing was  correct,  and  this  petition  to  review  and  revise  that  order  is 
therefore  dismissed  on  the  merits. 


(216  Fed.  802) 

CONT.ET  CAMERA  CO.  v.  MULTISCOPE  &  FILM  CO.t 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  27,  1914.) 

No.  4172. 

1.  Pleading  (§  367*) — Indefiniteness  of  Complaint — Waiver  op  Objection. 
Under  Gen.  St  Minn.  1913,  §  7770,  which  provides  that  "If  the  allega- 
tions of  a  pleading  are  so  indefinite  or  uncertain  that  the  precise  nature 
of  the  charge  or  defense  is  not  apparent  the  court  may  strike  it  out  on 
motion  or  require  it  to  be  amended,"  objection  to  pleadings  for  such  de- 
fects must  be  taken  by  motion,  and  cannot  be  raised  for  the  first  time  iu 
an  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  64,  1173-1193 ; 
Dec.  Dig.  §  367.*] 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 

t  Rehearing  denied  October  6,  1914. 
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2.   CONTBACTS   (§  10*) — VaLIDITT — ^MUTUALITY  OF  OBLIGATION. 

A  con  tract  by  which  one  party  pays  a  valuable  consideration  to  the 
other  party,  who  agrees  to  sell  to  the  first  party  all  of  a  certain  class  of 
goods  he  may  wish  to  buy,  is  not  invalid,  for  want  of  mutuality,  because 
the  first  party  does  not  obligate  himself  to  purchase. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {|  21-40;  Dec. 
Dig.  I  lO.*] 

8.  Contracts  (§  10*) — Validitt — Mutuality  op  Obligation. 

A  contract  by  which  the  sole  maker  of  a  patented  article  agrees  to  sup- 
ply such  articles  to  a  dealer  having  an  established  trade  therein  Is  not 
invalid,  for  want  of  mutuality,  because  the  dealer  does  not  expressly  ob- 
ligate himself  to  buy  from  the  other  party. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |$  21-40;  Dec. 
Dig.  §  10.* 

Mutuality  in  contracts,  see  notes  to  American  Cotton  Oil  Co.  v.  Kirk,  16 
O.  C.  A.  543 ;  Oakland  Motor  Co.  v.  Indiana  Automobile  Co.,  121  C.  C. 
A.  326.1 

4.  Patents  (J  216*) — Contracts — ^Validity — Certainty — ^Tihb  of  Perform- 

ance. 

A  contract  by  the  owner  of  a  patent  who  is  the  sole  manufacturer  of 
the  patented  article,  to  supply  the  same  to  a  dealer  as  required,  is  not  In- 
valid because  no  length  of  time  is  specified,  but  will  be  construed  as  in- 
tended to  remain  In  force  during  the  life  of  the  patent 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  {  329;  Dec.  Dig. 
§  216.*] 

5.  Sales  (J  416*) — ^Action  for  Breach  of  Contract — Evidence. 

In  an  action  for  breach  of  a  contract  by  defendant  to  supply  plaintiff 
with  such  quantities  of  a  certain  style  of  patented  camera  as  plaintiff 
might  order,  evidence  that  the  cameras  designated  were  imperfect  and 
not  usable  or  salable  without  improvement  was  not  matter  of  defense, 
but  was  immateriaL 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  |{  1171,  1172;  Dee. 
Dig.  §  416.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota ;  Charles  A.  Willard,  Judge. 

Action  at  law  by  the  Multiscope  &  Film  Company  against  the  Con- 
ley  Camera  Company.  Judgment  for  plaintiflF,  and  defendant  brings 
error.     Affirmed. 

Charles  Lederer,  of  Chicago,  111.  (Sidney  Adler,  of  Chicago,  111.,  and 
Tawney,  Smith  &  Tawney,  of  Winona,  Minn.,  on  the  brief),  for  plain- 
tiff in  error. 

Edward  Lees,  of  Winona,  Minn.  (M.  B.  Webber,  of  Winona,  Minn., 
and  Simmons  &  Walker,  of  Racine,  Wis.,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

TRIEBER,  District  Judge.  The  plaintiff  sought  to  recover  dam- 
ages for  the  breach  of  two  contracts,  one  executed  on  November  20, 
1907,  and  the  other  on  December  2,  1908 ;  but  as  the  court  below  held 
that  there  could  be  no  recovery  on  the  first  contract,  and  the  cause 
was  tried  solely  for  the  alleged  breach  of  the  second  contract,  the  first 
need  not  be  considered. 

*Vor  other  cMes  sm  same  topic  ft  8  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
133  O.C.A.— 7 
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The  complaint  alleges  the  execution  of  a  contract,  which  is  as  fol- 
lows: 

"This  agreement  witnesseth,  that  the  Multiscope  &  Film  Company,  a  cor- 
poration of  Wisconsin,  first  party,  has  sold  and  assigned,  and  by  these  pres- 
ents does  grant,  bargain,  sell  and  assign,  to  Conley  Camera  Company,  a  cor- 
poration of  Minnesota,  second  party,  for  and  in  consideration  of  the  sum  of 
five  hundred  dollars  ($500.00),  and  an  order  for  not  to  exceed  nine  thousand 
dollars  ($9,000)  worth  of  photographic  wooden  ware,  which  second  party 
agrees  to  pay  for  within  twenty  days  from  date  of  Invoice  and  acceptance, 
the  receipt  of  which  is  hereby  acknowledged,  all  those  letters  patent  of  the 
United  States  of  America,  title  to  which  is  now  in  said  first  party,  granted  for 
Improvements  in  panoramic  cameras  to  various  parties,  being  identified  as  let- 
ters patent  of  the  United  States  of  America  #567,559,  #671.154,  #773,348  and 
#778,394,  and  all  other  letters  patent  or  right  to  letters  patent  issued  or  pend- 
ing for  improvements  in  panoramic  cameras  to  or  in  which  said  first  party 
may  have  any  right,  title  or  interest ;  also  all  those  goods,  merchandise,  tools, 
chattels  and  dies  described  in  a  separate  invoice  of  the  same  bearing  even 
date  herewith,  hereto  attached  and  marked  *Exhlbit  A.' 

"In  consideration  of  the  sale  of  said  goods,  merchandise,  tools,  chattels  and 
dies  by  first  party  to  second  party,  second  party  agrees  that  it  will  continue  to 
sell  to  first  party  cameras  (manufactured)  under  said  letters  patent  and 
known  as  the  *A1- Vista*  panoramic  film  cameras,  at  the  same  prices  which 
first  party  is  now  paying  to  second  party  for  such  cameras,  subject  to  a  pro 
rata  advance  in  case  of  an  advance  in  cost  of  materials  or  labor  over  present 
prices,  irrespective  of  quantities. 

"This  agreement  not  to  be  construed  as  intending  that  second  party  shall 
sell  only  to  first  party,  it  being  the  intention  that  said  second  party  may  sell 
such  cameras  without  restriction,  except  that  it  is  hereby  expressly  agreed 
that,  so  long  as  first  party  shall  continue  to  purchase  such  cameras  from  sec- 
ond party,  neither  first  party  nor  second  party  shall  give  or  allow  in  any 
way  greater  discounts  from  the  list  price  of  such  cameras  than  the  following: 

**To  the  jobbing  trade  40  per  cent  and  25  pei;  cent,  equivalent  to  55  per 
cent. 

**To  retail  dealers  40  per  cent 

"To  consumer  or  user  20  per  cent 

"Above  discounts  shall  not  bind  party  of  the  first  part  on  sale  of  such  cam- 
eras known  as  5-F  style  which  it  now  has  on  hand. 

**List  prices  of  \arious  styles  of  said  cameras  shall  from  time  to  time  be 
established  by  party  of  second  part  not  to  exceed  once  each  year,  by  mutual 
consent  It  is  further  agreed  that  this  agreement  as  to  discount  shall  not  ap- 
ply to  cameras  sold  to  Sears,  Roebuck  &  Co.,  and  that  there  shall  be  no  re- 
striction as  to  the  prices  at  which  said  cameras  may  be  sold  to  Sears,  Boebuds 
&  Co. 

"It  is  further  understood  and  agreed  that  in  case  first  party  shall  at  any 
time  give  or  allow,  directly  or  indirectly,  to  any  purchaser  from  it  of  cameras 
sold  to  it  by  second  party,  and  discounts,  rebates,  premiums,  bonus  or  deduc- 
tions in  price  which  in  the  aggregate  shall  reduce  the  price  to  such  purchaser 
to  a  less  amount  than  the  amount  above  agreed  upon,  or  in  case  first  party 
shall  sell  its  business  or  shall  cease  doing  business  at  any  time,  or  in  case  the 
holders  of  a  noajority  of  the  shares  of  stock  of  first  party  shall  sell  or  dispose 
of  a  majority  of  said  stock,  then  this  agreement  as  to  the  sale  of  cameras  by 
second  party  to  first  party  shall  cease  and  determine. 

"Further  agreed  and  understood  that  this  contract  is  not  assignable  on 
party  of  the  first  part  but  that  it  shall  bind  the  successor  and  assigns  of  the 
party  of  the  second  part 

"Dated  this  2d  day  of  December,  1908. 

"Multiscope  &  Film  Co. 

"By  X'eonard  J.  Smith,  Pres. 
'Conley  (5amera  Company, 
•By  Kerry  Conley." 


It  is  further  alleged  that  after  the  execution  of  the  contract  the 
plaintiff  complied  in  all  respects  with  the  terms  thereof,  but  that  the 
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defendant  furnished  only  a  small  portion  of  the  cameras,  and  then  re- 
fused to  ship  any  more  of  the  camerasi  although  frequently  requested 
by  the  plaintiff  to  do  so,  and  informed  that  the  plaintiff  required  the* 
cameras  mentioned  in  order  to  supply  its  trade  and  fill  orders  from 
its  customers;  that  the  plaintiff  had  a  regular  and  established  busi- 
ness in  the  said  "Al-Vista"  panoramic  cameras,  which,  by  reason  of 
the  refusal  of  the  defendant  to  fill  its  orders,  was  destroyed.  There 
are  also  allegations  in  the  complaint  as  to  the  breach  of  the  first  con- 
tract, which,  for  the  reasons  above  stated,  it  is  unnecessary  to  set  out 
herein. 

The  answer  of  the  defendant  admits  the  execution  of  the  contract 
and  sets  up  as  a  defense  that  the  "Al-Vista"  cameras  made  under  the 
patents  of  the  plaintiff  were  imperfect  and  incomplete,  and  could  not 
be  successfully  operated,  used,  or  sold.  It  also  denies  that  the  plain- 
tiff has  performed  its  part  of  the  contract,  and  also  contains  a  general 
denial. 

There  was  a  trial  and  a  verdict  in  favor  of  the  plaintiff  for  the 
damages  sustained,  but  the  damages  were  confined  by  the  court  to 
the  profits  the  plaintiff  would  have  made  on  the  orders  it  actually  re- 
ceived for  these  cameras,  but  which  it  could  not  fill  owing  to  defend- 
ant's refusal  to  furnish  them. 

[1]  Before  the  cause  was  to  be  tried  the  defendant  moved  for  a 
judgment  on  the  pleadings,  which  was  overruled  after  the  plaintiff 
had  amended  its  complaint.  In  our  opinion,  the  complaint,  as  amend- 
ed, is  sufficient,  although,  had  the  defendant,  at  the  proper  time,  made 
a  motion  to  have  it  made  more  specific,  the  court  would  no  doubt  have 
granted  it.     Section  7770,  Gen.  St.  Minn.  1913,  provides  that: 

"If  the  allegations  of  a  pleading  are  so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  or  defense  is  not  apparent,  the  court  may  strike 
it  out  on  motion,  or  require  it  to  be  amended." 

The  defendant  made  no  motion,  before  the  trial,  to  require  the  com- 
plaint to  be  made  more  definite  and  certain,  and  it  is  too  late  to  raise 
it  in  the  appellate  court.  Barker  v.  Foster,  29  Minn.  166,  12  N.  W. 
460;   Truesdell  v.  Hull,  35  Minn.  468,  29  N.  W.  72. 

[2]  It  is  also  insisted  that  judgment  should  have  been  rendered  in 
its  favor  on  the  pleadings,  because  the  contract  is  void  for  want  of 
mutuality,  and  that  there  is  no  definite  time  within  which  it  is  to  be 
performed.  It  is  true  that  an  executory  contract  without  any  express 
consideration  passing  to  the  party  who  undertakes  to  sell  certain  prop- 
erty or  perform  certain  services,  when  there  is  no  corresponding  ob- 
Hgation  on  the  other  party,  will  be  void  for  want  of  mutuality.  But 
this  rule  does  not  apply  when  there  is  a  valuable  consideration  paid  by 
the  one  party  to  the  other  party  who  obligates  himself  to  do  a  certain 
thing.  In  Joy  v.  St.  Louis,  138  U.  S.  1,  50,  11  Sup.  Ct.  243,  258  (34 
L.  Ed.  843),  the  court  quotes  the  following  excerpt  from  the  opinion 
of  Mr.  Justice  Brewer,  then  Circuit  Judge,  delivered  in  that  case  in 
the  Circuit  Court : 

"As  to  the  objection  tliat  there  is  no  mutuality  in  the  contract,  and  there- 
fore it  cannot  be  enforced,  the  Circuit  Court  says  in  its  opinion:  *As  to  the 
objection  on  the  ground  of  the  want  of  mutuality  in  the  contract,  I  think  it 
of  little  force.  The  respondent  has  been  paid  for  the  privilege  that  is  now 
claimed.    The  consideration,  as  I  have  heretofore  shown,  was  ample;    and, 
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when  a  party  has  received  payment  for  a  privilege,  I  do  not  think  it  can  re- 
sist the  enforcement  of  that  privilege  on  the  mere  ground  that  it  cannot  com- 
pel the  other  party  to  continue  in  its  enjoyment'    We  concur  in  this  view." 

Option  contracts,  whereby  a  party  obligates  himself,  for  a  valuable 
consideration,  to  convey  certain  property,  are  of  everyday  occurrence. 
In  none  of  them  is  there  any  obligation  on  the  part  of  the  would-be 
purchaser  to  make  the  purchase,  that  being  discretionary  with  the  party 
to  buy.  But  the  obligor,  having  received  a  valuable  consideration,  can- 
not be  heard  to  defeat  the  contract  because  the  obligations  are  not 
mutual,  as  is  the  case  where  the  sole  consideration  is  a  promise  for  a 
promise.  Pomeroy  on  Sp.  Per.  §  169;  Willard  v.  Tayloe,  8  Wall.  557, 
19  L.  Ed.  501;  Watts  v.  Kellar,  56  Fed.  1,  4,  5  C.  C.  A.  394,  397; 
Marthinson  v.  King,  150  Fed.  48,  51,  82  C.  C.  A.  360;  Hoogendom 
V.  Daniel,  178  Fed.  765,  102  C.  C.  A.  213. 

[3]  In  the  instant  case  the  plaintiff  was  necessarily  compelled  to 
buy  all  the  "Al-Vista"  cameras  it  needed  to  supply  its  customers  from 
the  defendant,  as  it  alone,  as  the  assignee  and  owner  of  all  the  patents 
under  which  they  could  be  made,  could  manufacture  them.  Therefore, 
by  necessary  implication,  the  contract  compelled  the  plaintiff  to  pur- 
chase from  the  defendant  all  these  cameras  which  it  required  as  long 
as  the  patents  were  alive.  This  is  sufficient.  Cold  Blast  Transp.  Co. 
V.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77,  52  C.  C.  A.  25,  57  L. 
R.  A.  696;  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.,  121 
Fed.  298,  58  C.  C.  A.  220,  61  L.  R.  A.  402;  Sterling  Coal  Co.  v. 
Silver  Spring  B.  &  D.  Co.,  162  Fed.  848,  89  C.  C.  A.  520;  Golden 
Cycle  Min.  Co.  v.  Rapson  Coal  Min.  Co.,  188  Fed.  179,  112  C.  C. 
A.  95. 

The  fact  that  there  is  no  limit  to  the  time  within  which  the  con- 
tract is  to  cease  does  not  vitiate  it,  in  view  of  the  facts  here  existing. 
In  Pierce  v.  Tennessee  Coal  &  Iron  R.  R.  Co.,  173  U.  S.  1,  19  Sup. 
Ct.  335,  43  L.  Ed.  591,  the  railroad  company  had  obligated  itself,  for 
a  valuable  consideration,  to  give  the  plaintiff  employment  at  such 
work  as  he  could  do  at  a  certain  salary  per  month,  without  specifying 
the  length  of  time  the  employment  was  to  continue.  It  thereafter 
discharged  him.  It  was  claimed  that  the  contract  was  for  a  hiring 
from  month  to  month ;  otherwise,  being  for  an  indefinite  time,  it  was 
void.  But  the  court  construed  it  as  being  a  contract  of  employment  as 
long  as  he  was  unable  to  do  full  work  and  therefore  the  company 
was  liable  for  a  breach  thereof  when  it  discharged  the  plaintiff  while 
he  was  still  unable  to  do  full  work.  The  Supreme  Court  of  Alabama, 
in  construing  the  same  contract,  held  that : 

'The  contract  is  sufficiently  definite  as  to  time,  and  bound  the  defendant  to 
its  performance  so  long  as  the  plaintiff  should  be  disabled  by  reason  of  the  in- 
juries he  received,  which,  under  the  averment  that  he  was  permanently  dis- 
abled, wiU  be  for  life." 

In  that  opinion  the  Supreme  Court  of  the  United  States  concurred. 
173  U.  S.  10,  19  Sup.  Ct.  335,  43  L.  Ed.  591.  To  the  same  effect  is 
Smith  V.  Duluth,  etc.,  Ry.  Co.,  60  Minn.  330,  62  N.  W.  392. 

[4]  In  the  case  at  bar,  the  cameras  being  made  under  patents  of 
the  United  States,  the  plaintiff  after  having  assigned  these  patents, 
and  sold  all  the  dies  and  tools  necessary  to  make  them,  could  not 
manufacture  them  itself,  nor  could  it  secure  them  from  any  other 
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person  during  the  life  of  the  patents.  It  is  therefore  a  reasonable 
construction  of  the  contract,  in  view  of  the  rule  laid  down  in  the 
Pierce  Case,  that  it  was  limited  to  the  life  of  the  patents,  for  there- 
after others  could  manufacture  them,  and  plaintiff  obtain  cameras  from 
them. 

In  McKell  v.  Chesapeake  &  O.  R.  R.  Co.,  175  Fed.  321,  330,  99 
C.  C.  A.  109,  118  (20  Ann.  Cas.  1097),  the  court  held  that  such  a  con- 
tract was  valid,  saying: 

"A  more  conclusive  answer  Is  that  It  should  have  been  considered  by  the 
parties  when  they  made  tiieir  agreement  whether  it  would  impose  too  g^reat  a 
hardship  upon  them." 

[5]  It  is  also  claimed  that  the  plaintiff  was  estopped,  but  there  is 

no  such  plea  in  the  answer.    Nor  was  there  any  proof  to  establish  an 

estoppel.     The  allegation  that  the  "Al- Vista"  camera  was  imperfect 

can  hardly  be  considered  as  a  plea  of  estoppel.    But,  assuming  that 

the  defendant  had  amended  its  answer  by  pleading  an  estoppel,  the 

court  did  not  err  in  excluding  evidence  offered  by  flie  defendant  that 

the  "Al-Vista"  camera  was  imperfect.    For  the  reasons  stated  by  the 

learned  trial  judge  in  excluding  the  evidence,  this  claim  is  untenable. 

He  said : 

'There  is  an  allegation  that  the  cameras  were  imperfect,  inferior,  and  in- 
complete, and  could  not  be  successfuUy  operated,  used,  or  sold,  and  that,  in 
order  for  defendant  to  manufacture  and  successfully  dispose  of  said  cameras 
to  the  trade,  it  became  necessary  for  the  defendant  to  make  many  changes 
and  improvements  in  the  construction  of  said  cameras.  That  might  have  been 
necessary  in  order  to  sell  to  the  trade  other  than  the  plaintiff ;  but,  so  far  as 
the  plaintiff  was  concerned,  it  was  bound  to  take  the  cameras  as  they  were 
made  at  first" 

If  the  cameras  purchased  by  the  plaintiff  were  imperfect,  the  loss 
would  fall  upon  it,  and  not  on  the  defendant. 

It  is  next  claimed  that  the  court  erred  in  admitting  the  evidence 
offered  by  the  plaintiff  as  to  the  measure  of  damages.  The  contention 
is  that  it  was  unsatisfactory,  and  that  the  books  of  the  plaintiff  ought 
to  have  been  introduced,  to  show  the  exact  cost  of  handling  them  for 
the  trade.  If  the  plaintiff's  testimony  as  to  the  expenses  of  sale  was 
unsatisfactory,  the  defendant  had  an  opportunity  to  introduce  evidence 
to  rebut  it.  Nor  was  it  necessary  ior  the  plaintiflf  to  testify  from  his 
books  as  to  the  measure  of  damages.  It  appears  from  the  record  that 
the  books  of  the  plaintiff  were  in  court  at  the  trial,  or,  if  not  there, 
they  could  have  been  procured  by  a  subooena  duces  tecum,  and  defend- 
ant could  have  had  them  introduced,  or,  on  cross-examination  of  plain- 
tiflF's  witnesses  on  that  point,  have  had  them  refer  to  the  books.  The 
testimony  of  plaintiff  as  to  the  damages  was  limited  by  the  trial  court 
to  the  profits  on  orders  for  the  "Al- Vista"  cameras  which  it  had  actu- 
ally received  before  the  institution  of  this  action,  but  could  not  fill 
owing  to  defendant's  refusal  to  furnish  them,  as  it  had  agreed  to 
do  by  its  contract  of  December  2,  1908,  less  the  expense  connected  with 
the  sales.  The  defendant  was  permitted  to  show  on  cross-examination 
that  there  were  overhead  expenses,  which  had  not  been  included  by 
plaintiff's  witnesses  in  estimating  the  expense  of  sale,  and  what  these 
expenses  were.    It  was  also  permitted,  on  cross-examination  of  plain- 
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tiff's  witnesses,  to  show  what  cameras  were  returned  by  customers  as 
defective,  and  therefore  no  profit  made  on  them.  These  facts  were 
evidently  considered  by  the  jury  in  assessing  the  damages,  as  their 
verdict  is  for  several  hundred  dollars  less  than  the  amount  claimed 
by  plaintiff's  witnesses  on  their  direct  examination.  The  damages 
originally  claimed  by  plaintiff  were  for  $18,500;  the  damages  claimed, 
after  the  court  had  limited  them  to  the  net  profits  on  the  cameras,  for 
which  the  plaintiff  had  received  orders  from  its  customers,  but  could 
not  fill  owing  to  defendant's  breach  of  the  contract,  as  shown  by  tiie 
direct  testimony  of  its  witnesses,  exceeded  $1,500.  But  no  doubt,  after 
considering  the  overhead  expenses  and  the  conflicting  evidence  on  that 
point,  the  jury  assessed  the  damages  at  $1,287.50.  Upon  a  motion  for 
a  new  trial,  the  trial  court  approved  that  finding. 

The  record  fails  to  show  any  error  prejudicial  to  the  defendant,  and 
the  judgment  is  therefore  affirmed. 


(216  Fed.  898)  

SPIRELLA  CO.  V.  NUBONE  CORSET  CO.  et  al. 
(Circuit  Court  of  Appeals,  Third  Circuit    August  27,  1914.) 

No.  1827. 

L  Patents  (§  328*) — VALiDmr — Corset  Stays. 

The  Beeman  patent,  No.  1,002,488,  for  a  method  of  making  garment 
stays,  held  void  for  lack  of  patentable  novelty  in  view  of  the  disclosures 
of  the  prior  art 

2.  Patents  (§  16*) — Invention — Carrying  Forward  Old  Idea. 

The  mere  carrying  forward  of  an  old  idea  and  doing  what  had  been 
done  before  in  substantially  the  same  way,  but  with  possibly  better  re- 
sults, is  a  change  not  involving  invention. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  |§  14,  15;  Dec. 
Dig.  §  16.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West 
ern  District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Suit  in  equity  by  the  Spirella  Company  against  the  NuBone  Corset 
Company,  a  New  Jersey  corporation,  the  NuBone  Corset  Company, 
a  Pennsylvania  corporation,  George  H.  Barlow,  and  Joseph  J.  Des- 
mond.    Decree  for  defendants,  and  complainant  appeals.     Affirmed. 

Frederick  W.  Winter,  of  Pittsburgh,  Pa.,  and  Charles  Neave,  of 
New  York  City,  for  appellant. 

J.  C.  Sturgeon,  of  Erie,  Pa.,  and  Joseph  C.  Fraley,  of  Philadelphia, 
Pa.,  for  appellees. 

Before  BUFFINGTON  and  McPHERSON,  Circuit  Judges,  and 
WITMER,  District  Judge. 

WITMER,  District  Judge.  This  bill  in  equity  charges  the  defend- 
ants with  infringement  of  letters  patent  No.  1,002,488,  granted  Sep- 
tember 5,  1911,  on  application  filed  November  30,  1908,  to  complain- 
ant, as  assignee  of  Marcus  M.  Beeman,  for  improvement  in  method 
of  making  garment  stays.  The  usual  defenses,  denial  of  infringement, 
averments  of  prior  use  of  the  alleged  invention,  and  invalidity  of  the 
letters  patent,  have  been  interposed. 

•For  oUier  cases  see  same  topic  &  8  number  in  Dec.  6  Am.  Digs.  1907  to  date,  ft  Kep'r  Indexes 
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The  parties  herein  are  rival  manufacturers  of  corset  stays  and  cor- 
sets, and  have  before  been  in  this  court  in  a  suit  wherein  these  same 
complainants  contended  that  the  corset  stay  made  by  defendants  in 
accordance  with  letters  patent  No.  868,763,  granted  to  John  R.  Dean, 
October  22,  1907,  for  a  corset  stay  made  on  the  John  R.  Dean  Stay 
Making  Machine,  patented  December  6,  1910,  to  No.  977,515  on  his 
application  filed  January  16,  1908,  infringed  letters  patent  No.  507,- 
875,  granted  to  Marcus  M.  Beeman,  October  31,  1893,  for  dress  stay, 
and  letters  patent  No.  645,444  granted  to  John  P.  F.  White  and  Sam- 
uel S.  Rider,  March  13,  1900,  for  a  corset  stay  stiffener,  both  of  which 
patents  were  then  owned  by  the  complainant.  A  decision  was  therein 
rendered  ordering  a  decree  to  be  entered  against  the  complainant  dis- 
missing the  bUl.    183  Fed.  984,  106  C.  C.  A.  324. 

The  alleged  infringement  of  the  present  suit  consists  in  the  mak- 
ing on  the  Dean  riiachine  the  Dean  corset  stay.  It  will  be  noted  that  the 
Dean  machine  patent  antedates  the  application  of  the  patent  in  suit,  but 
it  is  said  that  stays  were  not  commercially  made  on  it  until  some  time 
thereafter,  and  that  the  same  was  also  anticipated  by  the  Beeman  im- 
provement method.  Be  this  as  it  may,  in  view  of  the  conclusion 
reached  it  will  not  be  necessary  to  discuss  this  aspect  of  the  case. 

[1]  The  patent  in  suit  is  for  a  method  of  making  wire  garment 
stays,  the  essential  features  of  which  consist  in  imparting  to  the  wire, 
during  the  manufacture  of  the  stay,  a  twist  or  torsional  strain  in  or- 
der to  increase  the  resistance  of  the  stay  against  flatwise  bending 
stresses  in  one  direction  as  compared  with  the  other,  and  also  to  in- 
crease the  resiliency  of  the  stay  and  its  ability  to  resist  a  permanent 
set  under  bending  stresses,  as  a  result  of  which  a  stay  of  given  strength 
can  be  formed  of  lighter  wire  than  similar  stays  before  manufactured. 

The  first  claim  of  the  patent  only  is  here  involved.  This  specifies 
the  method  in  connection  with  a  particular  form  of  wire  stay,  to  wit, 
one  in  which  the  wire  is  bent  at  intervals  in  opposite  directions  to 
form  curved  edge- forming  loops  or  eyes  and  transverse  connecting  por- 
tions. 

Claim  1  refers  to  the  method  as : 

*The  method  of  forming  garment  stays  consisting  in  bending  wire  at  in- 
tervals and  alternately  In  opposite  directions  to  form  curved  edge-forming 
loops  or  eyes  and  transverse  connecting  portions,  and  while  so  bending  the 
edge-forming  loops  or  eyes  imparting  a  twist  to  the  wire  and  Uiereby  placing 
the  same  under  initial  torsional  strain." 

It  will  be  noted  that  the  form  of  stay  to  which  the  claim  relates 
is  one  having  a  zigzag  formation  of  the  wire,  as  distinguished  from 
one  having  a  spiral  formation  or  in  which  the  curve  runs  continuously 
in  the  same  direction.  It  is  said  that,  if  in  this  zigzag  form  of  wire 
stay  the  wire  is  given  a  twist  in  the  transverse  portions  or  crossings 
of  the  stay,  this  will  impart  rigidity  and  resiliency  to  the  stay  as  a 
whole  when  bent  in  one  direction,  and  the  patent  in  suit  is  for  a 
method  for  producing  this  form  of  stay  with  a  twist  placing  the  wire 
under  initial  torsional  strain.  The  patentee  says  that  the  bending 
may  be  performed  in  any  suitable  way  and  shows  how  it  may  be  car- 
ried out  by  mechanical  means,  as  follows : 
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'As  shown,  the  wire  is  taken  by  a  finger  t  and  bent  around  a  pin  S  to  form 
a  loop  or  eye  4f  and  is  carried  by  said  finger  across  the  stay,  as  at  5,  and 
carried  over  another  pin  6  which  then  rises,  and  the  wire  is  caught  by  the 
opposite  finger  7  and  bent  around  said  pin  6  to  form  a  loop  or  eye  8  on  the 
opposite  side  of  the  stay,  and  is  then  again  carried  across  the  stay,  as  at  9, 
and  depressed  and  carried  underneath  the  previously  formed  loop  ^  as  at 
10.  The  bending  as  shown  is  performed  by  the  bending  fingers  2  and  7  hav- 
ing on  their  ends  sloping  or  inclined  lips  12  which  serve  to  press  the  wire 
downwardly  while  bending  the  same  around  one  of  the  pins  and  carrying 
the  same  across  the  stay.  The  unformed  portion  of  the  wire  is  held  by  the 
guide  IS  inclined  downwardly  from  the  plane  of  the  formed  portion  of  the 
stay,  as  shown  at  14,  Fig.  2,  and  consequently  the  portion  of  the  stay  form- 
ing the  loops  or  eyes  is  formed  on  a  spiral  running  upwardly,  relatively 
speaking,  while  the  transverse  connecting  portions  are  on  a  spiral  running 
downwardly,  due  to  the  action  of  the  inclined  lips  12  of  the  bending  fingers 
which  force  the  wire  underneath  a  previously  formed  loop  or  eye.  The  con- 
sequence is  that  the  wire  Is  twisted  at  the  loops,  as  indicated  by  the  spiral 
shade  lines  15,  Figs  1  and  4,  and  is  thereby  put  under  an  initial  torsional 
strain.  The  loops  of  the  fabricated  porticm  of  the  wire  are  inclined  or  tilted 
from  the  plane  of  the  stay,  as  shown  in  Fig.  2,  while  the  unformed  portion 
of  the  wire  stands  at  the  opposite  angle  or  inclination  from  the  plane  of  the 
stay.    Consequently  when  the  wire  is  carried  across  from  side  to  side  and 
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the  eye  Is  tilted  to  bring  it  to  the  inclined  position,  a  certain  amount  of 
twist  is  necessarily  given  to  the  wire.  This  places  the  wire  under  an  Initial 
torsional  strain.  This  manner  of  forming  the  stays,  that  is,  by  holding  the 
unformed  portion  of  the  wire  at  an  incline  to  the  formed  portion  of  the 
stay,  and  carrying  the  wire  across  the  stay  and  simultaneously  bending  it 
down,  results  in  depressing  the  edges  of  the  loops  or  eyes  below  the  normal 
plane  of  the  stay,  so  that  the  finished  stay  is  somewhat  concave  on  its  lower 
side,  as  shown  at  16,  Fig.  5." 

The  bended  loops  in  the  inclined  position  relative  to  the  plane  of 
the  stay,  so  that  each  loop  may  slightly  overlap  the  next  one  and  the 
series  of  loops  along  either  edge  will  have  the  shingled  arrangement, 
in  ribbon  form  somewhat  concave  on  its  lower  side,  it  will  be  ob- 
served, is  the  characteristic  feature  of  the  stay  described.  It  is  obvi- 
ous that  whenever  wire  is  bent  to  this  form  the  same  result  will  fol- 
low, to  wit,  a  twisted  condition  of  the  wire.  Now,  therefore,  if  in- 
strumentalities of  the  character  shown  in  the  Beeman  method  patent 
were  formerly  used,  as  contended  by  the  defendants,  for  the  manu- 
facture of  garment  stays,  the  method  covered  in  the  patent  was  neces- 
sarily practiced.  It  appears  that  dress  stays  made  from  wire  bent  sub- 
stantially to  the  form  shown  in  the  patent  under  consideration  with 
alternating  reversely  bent  loops  along  edge  connected  by  cross-portions, 
with  the  loops  inclined  to  the  plane  of  the  stay  and  overlapped  and 
shingled,  were  known  Jong  prior  to  this  patent.  It  is  useless  to  note 
any  others  since  Beeman's  own  patent  of  stay,  heretofore  noted,  is  the 
best  embodiment  of  the  features  involved.  The  wire  is  bent  to  the 
same  form  as  that  shown  in  his  method  patent,  and,  while  an  edge 
view  is  not  shown  in  the  earlier  patent  corresponding  to  Fig.  4  of 
the  patent  in  suit,  it  is  obvious  from  the  plain  view,  as  well  as  from 
the  description  of  the  construction,  that  the  loops  overlapped  one  an- 
other at  each  edge  of  the  strip,  necessarily  inclining  them  to  the  gen- 
eral plane  of  the  strip,  bringing  them  into  the  shingled  relation  to  one 
another  as  represented. 

M.  M.  Beeman  Dress  Stay 
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That  these  stays  were  manufactured,  whereby  the  method  of  im- 
parting the  twist  to  the  wire  resulting  in  the  "initial  torsional  twist  and 
set"  claimed  in  the  patent  was  necessarily  involved,  has  been  suffi- 
ciently evidenced  by  the  product  from  a  machine  patented  to  manu- 
facture these  stays.  This  machine  was  invented  hy  Mr.  Mallett,  pat- 
ented long  before  the  patent  in  suit,  and  discloses  the  instrumentalities 
for  bending  the  wire  to  the  form  shown  by  both  of  Beeman's  patents, 
which  sufficiently  appears  from  an  inspection  of  the  following  draw- 
ings: 

F.  W,  Mallett  Uachlne  for  Forming  UetalUc  Staye  for  Garments. 


The  operation  of  the  instrumentalities  in  bending  the  wire  into  form 
of  a  stay  is  described  by  the  patentee  in  such  a  manner  that  there  can 
hardly  be  any  line  of  distinction  drawn  between  the  method  of  Beeman 
and  the  usual  result  of  the  operation  of  the  Mallett  machine.  In  the 
specifications  the  patentee  says : 
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'The  machine  being  then  set  In  motion  causes  the  finger  d  to  swing  in 
across  the  end  of  the  bar  a  and  push  the  wire  inward  over  the  front  pin  b 
of  the  depressed  bar  a«,  where  it  leaves  the  wire  in  the  shape  of  a  partly 
formed  loop,  while  the  finger  d  swings  back  out  of  the  way  of  the  bar  (w?, 
which  then  rises  and  causes  its  front  pin  to  enter  into  the  said  partly  formed 
loop.  Then  the  bar  o  descends  and  releases  the  wire  from  the  front  pin  of 
said  bar.  Then  the  finger  cfa?  swings  in  and  pushes  the  wire  over  the  front 
pin  of  the  depressed  bar  a,  which  then  rises  and  causes  its  front  pin  to  catch 
in  the  partly  formed  loop  of  the  wire  over  said  bar.  This  completes  the  first 
loop  on  the  bar  a.  The  second  loop  is  formed  by  the  action  of  the  finger  d. 
In  the  release  of  the  loop  from  the  front  pin  6  the  wire  is  allowed  to  slip 
longitudinally  and  causes  the  released  loop  to  be  caught  on  the  rear  pin  6«, 
and  thus  form  the  loops  contiguously  side  by  side  and  slightly  overlapping. 
The  cOTitinuation  of  the  alternate  action  of  the  bars  and  fingers  forms  a  me- 
tallic band  composed  of  correspondingly  shaped  loops  disposed  alternately  in 
reversed  positions.  The  notches  d'  of  the  fingers  d  das  receiving  the  wire 
through  them  and  being  slightly  below  the  top  of  the  raised  bar  causes  the 
fingers  to  bend  the  wire  down  across  the  inner  edges  of  the  bars,  and  thus 
J) reduce  a  transverse  convexity  on  the  underside  of  the  metallic  band  formed 
from  the  wire.  This  convexity  partly  stiffens  the  said  band  on  one  of  its 
sides  and  increases  the  fiexibillty  on  the  opposite  side.  This  feature  is  espe- 
cially desirable  when  the  described  metallic  band  Is  to  be  used  for  stays." 

Complainants  admit  the  use  of  Mallett's  machine  as  an  instrument 
in  carrying  out  their  process  in  the  manufacture  of  stays,  but  they 
arg^e  that  they  have  only  been  able  to  impart  the  twist  of  the  wire 
resulting  in  "initial  torsional  strain  and  set"  by  readjustment  of  the 
machine,  and  they  point  to  the  curling  up  of  the  ribbon-like  stay  after 
passing  through  the  bending  process  as  an  evidence  of  the  torsional 
strain  imposed.  It  will,  however,  be  noted  that  the  Mallett  patent 
also  speaks  of  this  curling  of  the  wire,  and  indeed  the  machine  is 
provided  with  means  to  flatten  or  straighten  out  the  fabric  after  it  is 
bent  into  form.  While  the  adjustment  of  the  machine  may  add  some 
additional  twist  to  the  wire  in  course  of  manufacture,  it  is  of  such 
little  consequence  that  it  would  not  of  itself  have  been  sufficient  to 
suggest  the  happy  thought  of  the  initial  torsional  twist  and  set,  which 
has  been  made  the  subject  of  this  patent.  It  is  beyond  doubt  that  in 
the  prior  use  of  the  Mallett  machine,  in  fabricating  the  stay  some 
twist  was  imparted  to  the  wire,  since  it  is  not  possible  to  weave  wire 
into  the  form  of  a  helix  without  imparting  some  twist  to  it.  All  that 
can,  under  the  most  favorable  view  of  the  case,  be  conceded  to  the 
complainant,  is  that  by  adjustment  of  the  machine  operating  as  before 
they  may  have  improved  to  some  degree  the  stay  manufactured  by 
placing  the  wire  under  an  indefinite  degree  of  additional  torsional  twist. 

[2]  However,  the  simple  carrying  forward  of  the  old  idea,  and 
doing  what  had  been  done  before,  in  substantially  the  same  way,  but 
with  possible  better  results,  is  a  change  not  involving  invention.  Guidet 
v.  Brooklyn,  105  U.  S.  550,  26  L.  Ed.  1106.  That  the  slight  additional 
twist  imparted  by  the  further  adjustment  of  the  machine,  and  it  will 
be  noted  that  the  machine  was  adjustably  provided,  does  not  rise  to  the 
dignity  of  invention  is  recognized  in  Torrey  v.  Hancock,  184  Fed.  61, 
107  C.  C.  A.  79.    There  it  is  said  that : 

"Any  changes  made  were  in  degree,  proportion,  or  symmetry.  The  plow 
of  his  patent  did  the  same  thing  in  the  same  way,  and  by  substantially  the 
s&me  means  as  before,  and,  although  it  produced  better  results,  it  did  noc 
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rise  to  the  dignity  of  invention."  Smith  v.  Nichols,  21  Wall.  112,  22  L.  Ed. 
666;  Belding  Mtg.  Co.  v.  Com  Planter  Co.,  152  U.  &.  lOO,  14  Sup.  Ct.  492, 
38  L.  Ed.  370. 

Supporting  their  contention  that  such  change  or  adjustment  consti- 
tuted invention,  counsel  cited  the  Telephone  Cases,  126  U.  S.  1,  8  Sup. 
Ct.  778,  31  L.  Ed.  863.  But  it  will  be  noted  that  the  subject  there 
discussed  differs  from  all  of  the  essential  features  of  the  case  in  hand. 
The  adjusting  of  the  Mallett  machine  was  used  and  practiced  in  its 
operation  to  produce  the  stay  manufactured  while  the  adjusting  mech- 
anism of  the  Reis  telephone  which  might  have  been  used  to  bring 
about  certain  new  and  useful  results  were  not  understood  and  could 
not  be  utilized  by  the  inventor  so  as  to  transmit  speech;  hence  dis- 
covery of  their  possibilities  was  held  to  be  invention. 

However,  if  the  method  of  the  patent  had  been  to  the  aim  at  in- 
creasing the  amoimt  of  twist  by  adjustment  of  the  Mallett  machine, 
it  could  likewise  not  be  sustained  for  the  reason  that  there  is  nothing 
in  the  drawings,  specifications,  or  claim  that  imparts  the  necessary  in- 
formation to  accomplish  this  result.  Carefully  considered,  it  is  but  a 
description  of  a  well-known  function,  or  result  of  the  operation  of 
an  old  stay  making  machine,  and,  without  carrying  the  discussion 
any  further,  we  think  the  court  below  was  right  in  its  conclusion  that 
the  method  set  forth  in  the  patent  is  entirely  devoid  of  novelty  in 
view  of  the  disclosure  of  the  prior  art,  and  the  judgment  will  be  af- 
firmed. 


(218  Fed.  45) 

MARNET  OIL  &  GAS  CO.  y.  STALET  et  aL  t 

(Circuit  Court  of  Appeals,  Fifth.  Circuit    November  30,  1914.) 

No.  2610. 

!•  Pabtnebshif  (8  5*) — Fobmation — Continuance  of  Business. 

Where  complainant  corporation  was  formed  and  acquired  the  interest 
of  one  of  the  partners  of  a  firm,  and  thereafter  the  corporation  and  de- 
fendant, who  had  charge  of  and  had  been  the  managing  partner  of  the 
previous  firm,  continued  to  carry  on  the  business,  both  defendant  and 
the  corporation  contributing  property  or  the  use  of  it  to  the  joint  enter- 
prise, and  it  being  understood  that  each  should  share  in  the  profits  and 
losses,  and  each  recognized  and  treated  the  other  as  a  partner,  a  partner- 
ship resulted,  whether  there  was  an  express  partnership  agreement  be- 
tween them  or  not. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  St  15,  16;  Dec. 
Dig.  I  6* 

Power  of  corporation  to  form  partnership,  see  note  to  Wallerstein  v. 
Brvln,  50  C.  C.  A.  131.] 

2.  Partnership   (§  273*) — ^Dissolution — ^Accounting — Rights  of  Partner. 
Where  no  period  was  fixed  for  the  continuance  of  a  partnership  between 
complainant  corporation  and  defendant,  and  it  appeared  that  defendant 
had  been  guilty  of  misconduct  which  had  seriously  prejudiced  the  busi- 
ness, and  that  complainant  had  advanced  a  large  amount  more  than  its 

*For  other  cases  see  same  topic  A  fi  numbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  Rehearing  denied  January  6,  1915. 
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share  et  the  money  required  for  the  operation  of  the  business,  complain- 
ant was  entitled  to  a  dissolution  of  the  firm,  and,  after  payment  of  firm 
debts,  to  an  equitable  lien  on  the  firm's  assets  for  what  was  due  it  from 
the  firm,  and  also  on  defendant's  interest  in  those  assets  for  the  amount 
of  such  overadvancement.  t 

3.  Bawkbuptct  (§  149*) — ^Pabtnebship — Adjudication  Against  One  Pabtneb 

— ^Administbation  op  Pabtnebship  Affaibs. 

Under  the  express  provisions  of  Bankr.  Act  July  1,  1898,  c.  541,  S  5, 
subsec.  "h,"  30  Stat.  548  (Comp.  St.  1913,  §  9589),  where  only  one  partner 
of  a  firm  is  adjudged  a  bankrupt,  the  bankruptcy  court  does  not  draw  to 
itself  the  administration  of  the  partnership  estate,  except  by  consent  of 
the  solvent  partner,  who,  in  the  absence  of  such  consent,  is  entitled  to  ad- 
minister the  partnership  business,  being  required  only  to  account  to  the 
bankrupt's  trustee  for  the  bankrupt's  interest  in  the  business  as  finally 
determined. 

[Ed.  Note, — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  229;  Dee. 
Dig.  I  149.*] 

4.  Bankbijptct  (§  149*) — ^Pabtnebship — Adjudication  Against  Pabtneb — 

Administbation  of  Pabtnebship  Pbopebty. 

Where,  on  an  adjudication  of  bankruptcy  against  a  partner,  the  solvent 
partner  did  not  consent  to  administration  of  the  partnership  property  in 
the  bankruptcy  proceeding,  nor  waive  its  right  to  itself  administer  such 
property,  the  jurisdiction  of  the  bankruptcy  court  was  not  enlarged,  so  as 
to  cover  the  property  of  the  firm,  by  the  act  of  the  bankrupt  in  surrender- 
ing to  his  trustee  property  belonging  to  the  firm. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  229;  Dec. 
Dig.  S  149.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Texas ;  Edward  R.  Meek,  Judge. 

Action  ty  the  Mamet  Oil  &  Gas  Company  against  William  H.  Sta- 
ley  and  others.  From  a  judgment  dismissing  the  bill  without  preju- 
dice to  complainant's  right  to  file  its  claim  by  intervention  in  bank- 
ruptcy proceedings  pending  against  defendant  Staley,  plaintiff  appeals. 
Reversed  and  remanded. 

Wm.  J.  McKie,  of  Corsicana,  Tex,,  and  Eugene  Mackey,  of  New 
York  City,  for  appellant. 

George  C.  Greer,  Frances  Marion  Etheridge,  Joseph  Manson  Mc- 
Cormick,  and  Henri  L.  Bromberg,  all  of  Dallas,  Tex.,  and  Richard 
Mays,  L.  B.  Cobb,  and  Robert  E.  Prince,  all  of  Corsicana,  Tex.,  for 
appellees. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  The  averments  of  the  bill,  as  it  was 
amended,  show  the  following  among  other  facts :  In  or  about  the  year 
1898,  the  defendant  Staley  and  one  Bamsdall  formed  a  partnership 
for  the  mining  of  oil  and  gas  mining  lands,  thereafter  actively  con- 
ducting and  carrying  on  such  partnership  business,  acquiring  oil  and 
gas  lands,  leases,  and  leaseholds,  their  respective  interests  in  the  sev- 
eral properties  acquired  not  always  being  equal,  and  mining,  develop- 
ing, and  operating  the  same  in  the  firm  name  of  Staley  &  Barnsdall ; 

*For  other  cases  see  same  topic  &  8  nttmbbb  in  Dec.  &  Am.  Digs.  1907  fjo  date,  &,  Rep'r  Indexes 

t  See  note  at  end  of  case. 
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Staley  all  along  having  exclusive  charge  of  and  running  and  managing 
the  partnership  business,  buying  all  material  and  incurring  in  the  firm 
name  the  expenses  of  operating  the  business.  While  the  management 
of  that  business  continued  so  to  be  in  the  hands  of  Staley,  the  plain- 
tiff, a  corporation  of  the  state  of  Delaware,  having  by  the  terms  of  its 
charter  the  power  "of  entering  into  partnership  with  persons,  firms 
and  other  corporations  for  operating  any  of  its  oil  and  gas  properties 
or  pipe  lines,"  acquired  the  interest  of  Barnsdall  in  the  partnership 
property.  After  such  acquisition  by  the  plaintiff,  Staley  continued  in 
the  management  of  the  business,  accounted  to  the  plaintiff  for  its  share 
of  the  oil  produced  from  the  partnership  property,  and  received  from 
the  plaintiff  sums  of  money  for  use  by  him  in  the  conduct  of  the  part- 
nership business,  with  the  result  that  a  large  balance  will  be  due  to 
the  plaintiff  on  a  settlement  of  the  partnership  accounts.  The  bill  al- 
leges sundry  acts  of  Staley  in  violation  of  the  plaintiff's  rights  as  part- 
ner, and  seeks  a  dissolution  and  winding  up  of  the  partnership,  the 
appointment  of  a  receiver  of  the  partnership  property,  and  a  decree  as- 
certaining the  balance  due  to  the  plaintiff  on  an  accounting  of  the  part- 
nership business,  and  the  declaration  and  enforcement  of  a  lien  for 
such  balance  on  Staley's  interest  in  the  partnership  property,  and  that 
such  lien  be  declared  superior  to  any  rights  acquired  by  the  defendants 
Edens  and  the  Corsicana  Petroleum  Company;  each  of  them  being 
shown  by  the  averments  of  the  bill  to  claim  some  interest  in  the  part- 
nership property.  After  the  bill  was  filed,  the  defendant  Staley  was 
adjudged  a  bankrupt,  and  a  trustee  of  his  estate  in  bankruptcy  was  ap- 
pointed, who  took  charge  of  some  or  all  of  the  property*  of  which 
Staley  had  had  control  as  managing  partner.  By  an  amendment  of 
the  bill  the  trustee  in  bankruptcy  was  made  a  party  defendant  to  it. 
Thereafter,  on  the  motion  of  the  defendants  Corsicana  Petroleum 
Company,  J.  N.  Edens,  and  the  trustee  of  Staley's  bankrupt  estate,  to 
dismiss  the  bill,  it  was  "dismissed  without  prejudice  to  complainant's 
right  to  file  its  claim  by  intervention  or  otherwise  in  the  proceeding  in 
bankruptcy.  In  re  W.  H.  Staley,  pending  before  the  Honorable  Eugene 
Marshall,  one  of  the  referees  of  this  court,  with  costs  to  the  defend- 
ant to  be  taxed."  The  plaintiff  appealed  from  that  decree,  and  seeks 
a  reversal  of  it 

[  1  ]  It  is  not  doubted  that  the  averments  of  the  bill  as  to  the  dealings 
between  the  plaintiff  and  Staley  following  the  former's  acquisition  of 
an  interest  in  the  property  which  the  latter  theretofore  had  had  charge 
of  as  the  managing  partner  of  a  firm  previously  existing  showed  the 
existence  of  a  partnership  relation  between  them;  each  of  them  con- 
tributing property  or  the  use  of  it  to  a  joint  enterprise,  in  the  profits  and 
losses  of  which  each  of  them  was  to  share,  and  each  of  them  recogniz- 
ing and  treating  the  other  as  a  partner.  A  partnership  resulted  from 
the  carrying  on  of  the  business  in  such  circumstances  as  clearly  mani- 
fested an  understanding  between  the  parties  concerned  in  it  that  there 
was  to  be  a  community  of  profits  and  losses  among  them,  whether 
there  was  or  was  not  an  express  agreement  between  them  for  the  for- 
mation of  a  partnership.  Sullivan  v.  Sullivan,  122  Wis.  326,  99  N.  W. 
1022;  Paul  v.  CuUum,  132  U.  S.  539,  10  Sup.  Ct.  151,  33  L.  Ed.  430; 
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Hatchett  v.  Blanton,  72  Ala.  423 ;  Meaher  v.  Cox,  Bramard  &  Co., 
37  Ala.  201 ;  Dwight  v.  Brewster,  1  Pick.  (Mass.)  50,  11  Am.  Dec.  133 ; 
30  Cyc.  352.  This  conclusion  does  not  require  for  its  support  a  re- 
sort to  any  rule  peculiarly  applicable  to  mining  partnerships,  but  cer- 
tainly is  not  impaired  by  the  circumstance  that  the  joint  venture  which 
was  engaged  in  was  in  fact  one  of  that  kind.  Kahn  v.  Smelting  Co., 
102  U.  S.  641,  26  L.  Ed.  266;  Bissell  v.  Foss,  114  U.  S.  252,  5  Sup. 
Ct.  851, 29  L.  Ed.  126 ;  Loy  v.  Alston,  172  Fed.  90,  96  C.  C.  A.  578. 

[2]  It  is  not  less  free  from  doubt  that  the  averments  of  the  bill  dis- 
closed a  case  entitling  the  plaintiff  to  equitable  relief,  in  that,  without 
regard  to  other  features  of  the  state  of  facts  disclosed,  it  was  made  to 
appear  that  the  plaintiff  was  entitled  to  a  dissolution  of  the  partnership, 
because  no  fixed  period  for  the  duration  of  it  had  been  agreed  on,  and 
also  because  of  alleged  misconduct  of  Staley  which  was  seriously  prej- 
udicial to  the  business,  and  in  that,  by  reason  of  the  plaintiff's  advance- 
ment of  greatly  more  than  its  share  of  the  money  required  for  the  op- 
eration of  the  business,  it  was  entitled,  after  the  payment  of  the  firm 
debts,  to  an  equitable  lien  on  the  firm  assets  for  what  was  due  to  it 
from  the  firm,  and  also  on  Staley's  interest  in  those  assets  for  the 
amotmt  of  such  overadvancement  made  by  it;  one  of  the  objects  of  the 
bill  being  the  enforcement  of  such  asserted  lien.  Hoyt  v.  Sprague,  103 
U.  S.  613, 624,  26  L.  Ed.  585 ;  Donelson's  AdmV  v.  Posey,  13  Ala.  752; 
30  Cyc.  700;  Thornton  on  Oil  &  Gas  Law  (2d  Ed.)  §  323. 

[3]  As  above  indicated,  it  was  after  the  jurisdiction  of  the  District 
Court  as  a  court  of  equity  had  been  invoked  by  the  filing  of  the  bill  in 
this  case,  and  while  this  suit  was  pending,  that  Staley,  the  defendant 
partner,  was  adjudged  bankrupt.  There  was  no  adjudication  of  bank- 
ruptcy against  the  partnership,  or  any  member  of  it,  other  than  Sta- 
ley. The  situation  brought  about  by  one  member  only  of  the  partner- 
ship being  adjudged  bankrupt  was  one  contemplated  by  subsection 
*'h"  of  section  5  of  the  Bankruptcy  Act,  which  is  as  follows : 

''In  the  event  of  one  or  more  but  not  aU  of  the  members  of  a  partnership 
being  adjudged  bankrupt,  the  partnership  property  shall  not  be  administered 
in  bankruptcy,  unless  by  consent  of  the  partner  or  partners  not  adjudged 
bankrupt;  but  such  partner  or  partners  not  adjudged  bankrupt  shall  settle 
the  partnership  business  as  expeditiously  as  its  nature  wiU  permit,  and  ac- 
count for  the  interest  of  the  partner  or  partners  adjudged  bankrupt" 

The  plain  language  of  this  provision  negatives  the  existence  of  a 
right  of  the  court  as  a  court  of  bankruptcy  to  draw  to  itself  the  admin- 
istration of  the  partnership  estate  when  only  one  of  the  partners  has 
been  adjudged  bankrupt,  except  in  the  event  of  the  partner  or  part- 
ners not  adjudged  bankrupt  consenting  to  its  doing  so.  The  right  in 
such  a  case  of  a  solvent  partner  to  have  the  partnership  business  ad- 
ministered elsewhere  than  in  bankruptcy  is  absolute  unless  waived  by 
him.  Collier  on  Bankruptcy  (8th  Ed.)  137.  The  provision  by  no  means 
excludes  the  power  of  the  bankruptcy  court  over  the  interest  in  the 
partnership  property  of  the  bankrupt  member  of  the  firm,  after  that 
interest,  if  any,  shall  have  been  ascertained  and  set  aside.  In  the  in- 
stant case  the  solvent  partner  did  not  waive  its  right  to  keep  the  ad- 
ministration of  the  partnership  property  out  of  the  bankruptcy  pro- 
ceeding.   On  the  contrary,  prior  to  the  institution  of  that  proceeding 
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against  one  partner,  the  solvent  partner  had  filed  its  bill  for  a  dissolu- 
tion of  the  partnership  and  a  final  accounting  and  settlement  of  the 
partnership  aflfairs,  and  after  the  partner,  who  was  a  defendant  in 
that  suit,  was  adjudged  bankrupt,  continued  the  prosecution  of  that 
suit,  thus  plainly  manifesting  the  purpose  to  have  the  partnership 
property  administered  elsewhere  than  in  the  bankruptcy  proceeding, 
and  at  the  time  of  the  dismissal  of  its  bill  was  actively  invoking  the 
aid  of  the  court  as  a  court  of  equity  for  the  accomplishment  of  this 
purpose.  The  absence  of  the  consent  which  was  requisite  to  the  ex- 
istence of  a  right  to  administer  the  partnership  property  in  the  bank- 
ruptcy proceeding  could  not  well  have  been  more  clearly  manifested. 

[4]  The  jurisdiction  of  the  court  as  a  court  of  bankruptcy  was  not 
enlarged  by  the  act  of  the  bankrupt  in  surrendering  to  the  trustee  in 
bankruptcy  partnership  property,  theretofore  in  the  bankrupt's  charge 
as  managing  partner,  which,  without  the  consent  of  his  solvent  part- 
ner, the  plaintiff  in  this  suit,  was  not  subject  to  be  administered  in  the 
bankruptcy  proceeding.  And  the  court  as  a  court  of  equity  could  not 
properly  refuse  the  exercise  of  its  equitable  powers  when  duly  and 
properly  invoked,  and  constrain  the  party  who  so  invoked  the  exer- 
cise of  that  jurisdiction  to  forego  any  relief  at  the  hands  of  the  court, 
unless  it  was  sought  by  an  intervention  in  a  bankruptcy  proceeding  in 
which  the  partnership  property  which  was  the  subject  of  the  relief 
prayed  for  was  not  subject  to  administration,  except  by  such  party's 
consent.  The  effect  of  the  action  of  the  court  which  is  complained  of 
was  to  deny  the  plaintiff  the  relief  to  which  its  bill  showed  that  it  was 
entitled  and  to  force  it  to  forego  any  judicial  assertion  of  its  rights  in 
the  premises,  except  by  intervening  in  a  proceeding  in  which  those 
rights  were  not  subject  to  adjudication  except  by  its  consent.  The  re- 
sult of  this  action  was  improperly  to  deprive  the  plaintiff  of  the  right 
to  have  the  partnership  property  administered  otherwise  than  in  the 
bankruptcy  proceeding. 

The  contention  has  been  made  in  argument  that  the  decree  ap- 
pealed from  finds  support  in  the  ruling  made  in  the  case  of  United 
States  Fidelity  &  Guaranty  Co.  v.  Bray,  225  U.  S.  205,  32  Sup.  Ct.  620, 
56  L.  Ed.  1055.  That  case  did  not  involve  the  question  of  the  right 
secured  to  a  solvent  partner  by  the  above-quoted  provision  of  the 
statute.  The  matter  dealt  with  in  the  part  of  the  opinion  in  that  case 
which  is  relied  on  was  a  suit  against  a  trustee  in  bankruptcy,  the  pur- 
pose of  which  was  to  control  tiie  disposition  of  a  fund  in  his  posses- 
sion, admittedly  belonging  to  the  bankrupt's  estate,  and  unquestionably 
subject  to  administration  in  the  bankruptcy  proceeding,  and  to  deter- 
mine to  what  extent  and  in  what  order  the  several  creditors  should 
participate  therein.  Plainly,  it  does  not  follow,  from  the  decision  that 
that  claim  should  have  been  asserted  in  the  bankruptcy  proceeding, 
that  such  a  claim  as  that  asserted  by  the  plaintiff  in  this  case,  relating, 
as  it  did,  to  the  administration  of  partnership  property,  which,  without 
the  plaintiff's  consent,  was  beyond  the  reach  of  the  bankruptcy  pro- 
ceeding, could  properly  be  required  to  be  asserted  nowhere  except  in 
that  proceeding.  An  effect  of  the  statute  was  to  forbid  the  court  so 
to  attempt  to  draw  into  the  bankruptcy  proceeding  the  administration 
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of  partnership  property  not  subject  to  administration  in  that  proceed- 
ing, the  consent  requisite  to  that  property  becoming  a  subject  of  ad- 
ministration in  that  proceeding  not  having  been  given. 

The  decree  appealed  from  is  reversed,  and  the  case  is  remanded  for 
further  proceedings  not  inconsistent  with  the  conclusions  above  stated. 

NOTE. 
Misconduct  of  Partner  as  Cause  for  Dissolvtion  of  Firm* 

L  In  General. 

(TJ.  S.)  Where  a  person  has  been  Induced  to  enter  Into  a  partnership 
through  the  decejt  of  his  copartner,  he  may  withdraw  whenever  the  fraud 
practiced  on  him  becomes  known,  as  he  is  not  required  to  continue  in  the  firm 
untU  the  partnership  expires  by  limitation  of  time. — Rosenstein  v.  Burns  (C. 
C.)  41  Fed.  841. 

(U.  S.)  Though  bad  character,  drunkenness,  and  dishonesty  on  the  part  of 
one  partner  may  be  good  grounds  for  dissolving  a  partnership  on  the  applica- 
tion of  the  other,  this  other  not  having  known,  at  the  time  of  forming  the  part- 
nership, these  characteristics  of  his  copartner,  yet  when,  before  the  partner- 
ship was  formed,  they  were  known  by  the  partner  not  guilty  of  them  to  have 
existed,  they  do  not  authorize  such  partner  himself  to  treat  the  partnership 
as  ended,  and  to  take  to  himself  all  the  benefits  of  the  Joint  labor  and  joint 
property.— Ambler  v.  Whipple,  87  U.  S.  (20  Wall.)  546,  22  L.  Ed.  403. 

(U.  S.)  A  contract  between  the  lessor  and  lessee  of  a  theater,  in  effect,  made 
them  partners  in  the  theater  business ;  the  lessee  to  have  sole  management 
thereof,  and  the  lessor  to  have  **no  control,  authority,  or  voice"  therein. 
Held,  that  it  was  no  breach  of  the  contract.  Justifying  a  re-entry,  that  the 
lessee's  employes  did  not,  on  one  occasion,  open  the  box  office  for  an  hour 
after  the  advertised  time,  or  that  they,  on  one  occasion,  without  his  knowl- 
edge, speculated  In  seats,  by  selling  tickets  outside  the  box  office,  accounting 
for  them  at  the  price  fixed  by  the  manager  for  that  attraction,  especially  when 
such  employes  had  been  appointed  on  the  recommendation  of  the  lessor,  and 
were  also  retained  by  him  after  his  re-entry,  with  a  full  knowledge  of  the 
facts.— T^eavltt  v.  Windsor  Land  &  Investment  Co.,  54  Fed.  439,  4  C.  C.  A.  425, 
12  U.  S.  App.  193. 

(U.  S.)  A  bill  setting  out  an  agreement  between  plaintiff  and  defendant,  as 
the  owners  In  common  of  a  ranch,  to  Improve  the  same  In  partnership,  the 
plaintiff  to  advance  the  money  needed,  and  the  defendant  to  supervise  the 
work,  and  which  alleges  that  plaintiff  has  advanced  thereunder  over  $60,000, 
none  of  which  has  been  repaid,  and  that  defendant's  agent,  employed  In  his 
stead  to  superintend  the  work,  and  acting  as  such  agent,  has  excluded  plaintiff 
from  any  voice  In  the  management  of  the  business,  and  threatens,  and  Is  pro- 
ceeding, to  make  Improvements  against  plaintiff's  advice  and  protest,  for  which, 
under  the  agreement,  plaintiff  is  bound  to  pay,  states  sufficient  ground  for  the 
dissolution  of  the  partnership. — Einstein  v.  Schnebly,  89  Fed.  540. 

(Ala.)  Where  a  partnership  Is  formed  for  the  puriwse  of  buying  and  selling 
land,  each  partner  to  furnish  an  equal  share  of  money.  If  one  should  refuse 
to  make  the  necessary  advances.  It  would  be  good  cause  for  putting  an  end  to 
the  partnership. — Turnipseed  v.  Goodwin,  9  Ala.  372. 

(Ala.)  Where  a  person  entering  Into  a  partnership  for  the  erection  and 
operation  of  a  steam  sawmill  with  another  is  deceived  and  misled  by  his  rep- 
resentations as  to  his  skill  and  capacity  as  a  machinist  and  engineer,  a  court 
of  equity  may  decree  a  dissolution  of  the  partnership. — Fogg  v.  Johnston,  27 
Ala.  432,  62  Am.  Dec.  T71. 

(Ala.)  Where  one  partner  files  a  bill  against  his  several  partners  for  a  set- 
tlement of  the  partnership  accounts  and  his  share  of  the  profits,  a  fraud  per- 
petrated by  him  on  one  of  the  defendants  In  a  former  partnership  between 
them  Individually,  by  means  of  which  he  procured  the  funds  contributed  as 
his  share  of  the  capital  of  the  new  firm.  Is  no  ground  for  annulling  or  le- 
scindlng  the  contract  of  partnership. — Ingraham  v.  Foster,  31  Ala.  123. 
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(Ark.)  Where  by  articles  of  partnership  one  partner  agreed  to  furnish  funds 
for  keeping  up  the  supplies  **when  In  his  power  to  do  so,"  and  the  other  part- 
ner agreed  to  sell  goods  "while  he  remained  at  home,"  slight  negligence  or  ac- 
cidental failures  of  either  to  keep  his  engagements  was  not  cause  for  dissolu- 
tion; but  only  unequivocal  demonstrations  of  misconduct,  where  the  injury 
would  be  imminent  and  irreparable,  would  constitute  such  cause. — Howell  v. 
Harvey,  5  Ark.  (5  Pike)  270,  39  Am.  Dec.  376. 

(Conn.)  L.,  an  original  contractor  for  a  building,  agreed  with  A.  to  take 
him  as  a  partner  in  the  contract;  A.  agreeing  to  "stand  with  his  share  of 
losses  as  well  as  gains."  When  the  building  was  nearly  completed,  A.  was  re- 
quested to  contribute  his  share  of  the  sum  required  to  pay  claims  against  the 
firm,  but  he  declined  to  do  so,  whereupon  L.,  having  first  notified  A.,  and  given 
him  an  opportunity  to  make  good  his  agreement,  rescinded  the  partnership 
agreement.  Held,  that  such  rescission,  after  due  notice,  terminated  the  part- 
nership.—Lapenta  V.  Lettlerl,  44  Atl.  730,  72  Conn.  377,  77  Am.  St  Rep.  315. 

(111.)  A  mere  error  of  judgment,  especially  if  involving  no  permanent  mis- 
chief, is  no  ground  for  a  decree  dissolving  a  partnership. — Cash  v.  Eamshaw, 
66  111.  402. 

(Ky.)  Where  one  of  the  parties  to  an  agreement  of  partnership  has  been 
induced  to  enter  Into  it  by  the  fraudulent  representations  of  the  other,  the 
partnership  may  be  declared  void. — Hynes  v.  Stewart,  49  Ky.  (10  B.  Mon.)  429. 

(La.)  A  municipality,  having  voluntarily  accepted  a  partnership  with  an 
individual  in  the  profits  to  be  derived  from  a  market-house,  was  not  entitled 
to  any  peculiar  rights,  but  stood  on  the  same  footing  as  a  natural  person,  and, 
on  attempting  an  Innovation  to  the  detriment  of  the  partnership  affairs,  the 
other  partner  was  entitled  to  a  division  of  the  property. — City  of  New  Or- 
leans V.  Guillotte's  Heirs,  12  La.  Ann.  818. 

(La.)  Where  a  person  employed  two  others  to  do  certain  work,  with  the 
right  to  discharge  either  or  both  of  them,  and  such  employes  were  partners,  ou 
the  discharge  of  one  of  them  by  the  employer  for  cause,  the  other  had  a  right 
to  determine  the  partnership. — Leonard  v.  Sparks,  33  South.  594,  109  La.  543. 

(Me.)  In  an  action  by  the  plalntlflC  to  recover  pay  for  services  rendered  to 
the  defendants  as  copartners,  the  defendants  claimed  that  the  copartnership 
was  dissolved  by  the  giving  of  a  "trust  mortgage"  by  one  partner  without  the 
knowledge  or  consent  of  the  other,  and  that  the  former  could  not  thereafter 
employ  the  plaintiff  on  the  credit  of  the  firm.  Held,  that  the  giving  of  the 
trust  deed  did  not  dissolve  the  partnership  at  once,  since  the  trustees  had  not 
accepted  the  trust  to  make  it  effective,  and  tJie  partner  without  notice  would 
still  retain  his  contract  rights  uninjured,  and  be  entitled  to  recover  his  pay. — 
Smith  V.  Smith,  44  Ati.  905,  93  Me.  253. 

(Mass.)  The  absconding  of  a  partner  does  not,  per  se,  dissolve  the  part- 
nership.— Whitman  v.  Leonard,  20  Mass.  (3  Pick.)  177;  Arnold  v.  Brown,  41 
Mass  (24  Pick.)  89,  35  Am.  Dec  296. 

(Mich.)  Under  a  partnership  for  the  purchase  and  running  of  a  vessel, 
though  the  bill  of  sale  of  the  vessel  mentions  one  of  the  partners  as  "con- 
trolling," if  he  ejects  the  agent  of  the  other  partner  from  the  vessel,  and  claims 
the  exclusive  use  of  it,  he  conamits  an  act  entitling  the  other  partner  to  a 
dissolution  and  account. — Groth  v.  Payment,  79  Mich.  290,  44  N.  W.  611. 

(N.  H.)  If  the  written  articles  of  a  copartnership  stipulate  that  there  shall 
be  no  trade  in  spirituous  liquors,  and  they  are  so  changed  as  to  allow  such 
trade,  it  is  a  material  alteration,  which  will  warrant  a  partner  in  withdrawing 
from  the  firm. — Ai)bot  v.  Johnson,  32  N.  II.  9. 

(N.  J.)  Where  a  partner  is  excluded  from  the  business  of  the  firm  by  the 
illegal  acts  of  his  copartner,  he  is  entitled  to  a  decree  of  dissolution  on  the 
ground  of  such  illegal  exclusion  from  the  business. — Hartman  v.  Woehr,  18 
N.  J.  Eq.  (3  C.  E.  Green)  3S3. 

(N.  J.)  Where,  upon  a  bill  for  dissolution,  it  appeared  that  the  defendant 
was  chargeable  with  misconduct  in  making  a  needless  purchase  of  stock,  by 
which  the  firm  had  been  run  heavily  in  debt,  and  in  permitting  a  judgment  to 
be  recovered  therefor  without  the  knowledge  of  his  partner,  and  also  in  col- 
luding with  others  in  a  secret  removal  of  assets  of  the  firm  for  some  purpose 
inconsistent  with  good  faith  toward  the  complainant,  and  that  the  complain- 
ant had  been  led  thereby  to  procure  the  arrest  of  defendant  on  a  charge  of 
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larceny,  held  that  these  circumstances  warranted  a  dissolution  on  the  ground 
that  mutual  confidence  had  been  destroyed. — Seighortner  v.  Weissenbom,  20 
N.  J.  Eq.  (5  C.  B.  Green)  172. 

(N.  Y.)  Acts  of  plaintiflTs  intestate,  as  a  member  of  the  firm  which  pre- 
ceded the  present  business,  cannot  be  considered  in  ascertaining  the  alleged 
delinquency  for  which  he  was  expelled  from  the  latter.— Campbell  v.  Sherman, 
55  Hun,  609,  8  N.  Y.  Supp.  630. 

(N.  Y.)  Misconduct  and  mismanagement  of  a  partner  will  not  entitle  the 
copartner  to  rescind  the  partnership  agr^ment,  and  recover  his  contribution, 
where  the  partner  was  guilty  of  no  fraud  when  the  agreement  was  made. — 
Hollister  v.  Simonson,  55  N.  Y.  Supp.  372,  36  App.  Div.  63,  appeal  dismissed, 
63  N.  E.  342,  170  N.  E.  357. 

(N.  Y.)  A  partnership  agreement  between  attorneys  at  law,  contemplating 
that  one  of  the  parties  should  devote  to  the  partnership  substantially  all  his 
time  and  energy,  so  far  as  the  partnership  interests  might  be  promoted  thereby, 
may  be  terminated  by  the  other  party,  where,  upon  the  election  of  the  former 
as  a  Justice  of  the  peace,  he  was  so  officially  engaged  nearly  every  day. — Stiles 
V.  Bradley,  117  N.  Y.  Supp.  637,  133  App.  Dlv.  508. 

(N.  Y.)  A  repudiation  by  a  partner  of  his  own  obligations  may  be  con- 
sidered as  a  repudiation  of  the  partnership. — Westwood  v.  Cole,  120  N.  Y. 
Supp.  884,  66  Misc.  Rep.  53. 

(Tenn.)  The  failure  of  one  of  the  partners  to  comply  with  the  terms  and 
conditions  of  the  partnership  contract  will  not  annul  the  partnership,  unless 
such  condition  is  a  condition  precedent. — Murray  v.  Johnson,  38  Tenn.  (1 
Head)  353. 

(Tex.)  Plaintiff  alleged  that  he  and  defendant  agreed  to  operate  a  news- 
paper and  job  printing  business,  in  which  defendant  was  to  furnish  a  press 
and  plaintiff  his  skill  and  labor,  the  net  proceeds  to  be  equally  divided  be- 
tween them,  and  that  plaintiff  established  the  paper,  and  after  operating  it  for 
six  months  he  was  ousted  by  defendant,  who  took  possession  of  the  entire 
property,  and  notified  the  patrons  that  he  had  discharged  plaintiff  from  his 
employment.  Held,  that  such  complaint  stated  a  good  cause  of  action  for  the 
wron^ul  exclusion  of  plaintiff  from  the  partnership  business. — Sewell  v.  Con- 
nor (Civ.  App.)  23  S.  W.  555. 

(Wis.)  Where  by  partnership  agreement  one  of  the  partners  is  to  operate  a 
certain  manufactory,  putting  into  it  his  money  and  personal  labor,  and  he 
refuses  to  pay  in  the  amount  of  capital  stipulated,  or  to  manufacture  the  arti- 
cles as  agreed,  so  as  to  make  the  work  profitable,  or  to  keep  an  account  of 
the  receipts,  and  expenditures,  to  account  at  reasonable  times  to  the  other 
party,  or  to  make  payments  to  or  for  him  out  of  the  net  proceeds  as  agreed, 
a  dissolution  of  the  partnership  may  be  decreed. — Wood  v.  Beath,  23  Wis.  254. 

II.  Conversion  or  Misappropriation  op  Funds  or  Property. 

(U.  S.)  Where  one  partner  has  contracted  to  sell  the  partnership  property, 
standing  in  his  name,  and  refuses  to  admit  his  partners'  interest  in  the  prop- 
erty or  proceeds,  equity  has  jurisdiction  of  a  suit  by  one  of  the  other  part- 
ners for  a  dissolution  and  an  accounting,  and  in  such  case,  where  fraud  is 
charged  against  such  defendant,  the  court  will  not  permit  him  to  retain  con- 
trol and  the  right  to  dispose  of  the  property  by  giving  a  bond,  but  will  enjoin 
his  further  action  in  respect  thereto  and  take  possession  by  its  receiver  until 
the  rights  of  the  parties  are  determined.— Gaddle  v.  Mann,  147  Fed.  960. 

(Ala.)  Where  a  bill  in  an  action  by  a  partner  for  a  reference  to  state  an 
account  and  for  the  appointment  of  a  receiver  alleged  that  the  defendant  part- 
ner was  Insolvent,  and  that  he  had  collected  money  due  the  firm,  which  he  had 
appropriated  to  his  own  use  without  making  any  entry  on  the  partnership 
books  and  without  acquainting  complainant  partner  of  the  facts,  it  was  sufll- 
cient,  when  supported  by  proof,  to  warrant  a  decree  for  dissolution  and  the 
appointment  of  a  receiver.— Brooke  v.  Tucker,  43  South.  141. 

(Cal.)  That  one  partner  fraudulently  converts  to  his  own  use  property  sup- 
plied by  another  for  the  partnership  use  dissolves  the  partnership,  or  at  least 
gives  the  injured  party  a  legal  right  of  action.— Crosby  v.  McDermitt,  7 
Cal.  146. 
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(Ind.)  Though  a  partnership  agreement  provides  that,  before  the  firm  can 
be  dissolved,  notice  must  be  given  by  the  partner  desiring  dissolution,  if  an  in- 
solvent partner  misappropriates  firm  money,  and  refuses  to  account  therefor, 
the  other  partner  may  bring  suit  to  dissolve  the  firm  without  giving  notice. — 
Adams  v.  Shewalter,  139  Ind.  178,  38  N.  E.  607. 

(Ind.)  Where  a  partner  in  possession  of  the  entire  assets  of  the  firm  re- 
fuses to  account  therefor  to  his  copartners,  but  uses  the  assets  to  pay  off  a 
mortgage  on  real  estate  owned  by  himself  and  wife,  and  then  conveys  his  In- 
terest to  his  wife,  a  court  of  equity  may  decree  a  dissolution  and  accounting 
at  the  suit  of  the  other  partners. — Hanna  v.  McLaughlin,  63  N.  E.  475,  158 
Ind.  292. 

(Ky.)  Where  one  partner  got  possession  of  the  entire  proceeds  of  the  year's 
operations,  without  the  consent  of  his  copartner,  there  being  nothing  In  the 
partnership  agreement  authorizing  him  so  to  do,  and  assumed  the  exclusive 
control  of  the  whole  business.  It  was  held  to  be  such  a  breach  of  faith  as  to 
authorize  a  decree  for  a  dissolution  of  the  partnership. — Kennedy  v.  Kennedy, 
33  Ky.  (3  Dana)  239. 

(Tia.)  The  violation  of  an  article  stipulating  a  monthly  settlement  and  divi- 
sion of  profits  justifies  a  dissolution. — Bruce  v.  Ross,  18  La.  341. 

(Mass.)  After  a  firm,  though  not  actually  dissolved,  has  ceased  to  do  busi- 
ness, and  by  fraudulent  devices  has  stripped  Itself  of  the  great  bulk  of  Its 
assets,  a  defrauded  partner,  whatever  his  liability  to  firm  creditors.  Is  not  as 
to  members  of  the  firm  a  partner. — Lovejoy  v.  Bailey,  101  N.  E.  63,  214 
Mass.  134. 

(Neb.)  A  petition  alleged  that  plaintiffs  and  defendant  were  partners ;  that 
defendant  has  possession  and  apparent  title  of  a  large  amount  of  property  be- 
longing to  the  firm  which  he  refuses  to  account  for  or  divide  in  compliance 
with  the  partnership  agreement,  and  threatens  to  sell  the  same  and  place  the 
proceeds  beyond  the  reach  of  plaintiff,  and  prayed  for  a  dissolution  and  an 
accounting.  Held  to  state  a  good  cause  of  action. — Carroll  v.  Cunningham, 
102  N.  W.  608,  73  Neb.  295. 

(N.  Y.)  It  Is  sufficient  ground  for  the  dissolution  of  a  copartnership  that  one 
of  the  partners  collected  and  converted  to  his  own  use  a  large  sum  of  money 
belonging  to  the  firm. — Flammer  v.  Green,  47  N.  Y.  Super.  Ct.  (15  Jones  & 
S.)  538. 

(N.  Y.)  Where  a  complaint  by  a  partner  against  his  copartner  and  a  third 
person  charges  that  defendants,  pursuant  to  a  conspiracy,  agreed  for  such 
third  person  to  prefer  a  fraudulent  claim  against  the  firm;  that,  using  the 
process  of  court,  they  obtained  a  judgment  against  the  firm  without  plaintiff's 
knowledge,  and  by  a  sale  of  the  firm  assets  deprived  plaintiff  of  his  Interest 
In  the  property,  and  were  In  possession  thereof — It  states  a  cause  of  action 
for  an  accounting. — Green  v.  Tuchner,  84  N.  Y.  Supp.  345,  87  App.  Dlv.  314. 

(Pa.)  The  payment  of  Individual  debts  by  a  partner  with  the  firm's  money 
does  not  entitle  the  other  partner  to  a  dissolution,  where  the  capital  of  the 
partner  so  using  the  money  was  at  all  times  unimpaired,  and  the  transac- 
tions have  been  regularly  entered. — Page  v.  Vanklrk,  1  Brewst.  282. 

(Tex.)  A  violation  of  the  right  of  a  partner  to  participate  In  the  firm  af- 
fairs and  In  the  profits  Is  sufficient  to  warrant  a  dissolution. — Holder  v.  Shelby, 
118  S.  W.  390. 

(Vt)  A  conveyance  by  one  partner  of  partnership  realty  In  payment  of  an 
Individual  debt  Is  such  a  fraud  on  the  firm.  Its  assets  only  slightly  exceeding  Its 
liabilities,  as  warrants  a  dissolution  of  the  partnership. — Hubbard  v.  Moore,  67 
Vt  532,  32  Ati.  466. 
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(216  Fed.  029) 

UNITED  STATES  TRUST  CO.  v.  GORDON  et  aL 
In  re  DOVEY  COAL  CO. 
(Circuit  CJonrt  of  Appeals,  Sixth  Circuit    October  9,  1914.) 

No.  2421. 

BANKBUPTCT  (§  810*) — OOBFORATION — PbOOP  OF  MOBTGAGB  BONDS — RIGHTS  OF 

MoBTOAOE  Trustee. 

A  bankrupt  corporation  had  Issued  bonds  secured  by  a  mortgage,  which 
provided  that  In  case  of  default  for  six  months  the  mortgage  trustee  might 
on  Its  own  motion,  or  on  request  of  -bondholders,  proceed  by  suit  to  en- 
force Its  provisions,  or  it  might  decline  to  do  so.  In  which  event  only  a 
bondholder  might  proceed  in  his  own  name.  At  the  time  of  the  bank- 
ruptcy there  had  been  default  for  more  than  six  months,  but  the  trus- 
tee had  instituted  no  suit,  nor  had  there  been  any  request  therefor.  Two 
men,  who  owned  all  of  the  bonds  severally,  proved  their  claims  as  se- 
cured creditors,  and  the  same  were  allowed.  Afterwards  the  mortgage 
trustee  filed  a  claim  for  the  entire  mortgage  debt,  and  asked  that  the 
property  be  sold  by  the  trustee  in  bankruptcy,  which  was  done  on  his 
own  petition,  without  objection.  Held,  that  the  proceeding  was  not  sudi 
an  enforcement  of  security  as  was  committed  by  the  mortgage  solely  to 
the  trustee,  and  that,  the  debts  having  been  proved  and  allowed  to  the 
real  owners,  it  was  not  error  for  the  bankruptcy  court  to  refuse  to  recog- 
nize any  right  in  the  mortgage  trustee  and  to  reject  Its  claim. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  501-507; 
Dec  Dig.  I  310.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Kentucky ;  Walter  Evans,  Judge. 

In  the  matter  of  the  Dovey  Coal  Company,  bankrupt;  W.  L.  Gor- 
don, Jr.,  trustee.  The  United  States  Trust  Company,  as  trustee,  ap- 
peals from  an  order  rejecting  its  claim.    Affirmed. 

P.  N.  Booth,  of  Louisville,  Ky.,  for  appellant. 

Before  WARRINGTON  and  KNAPPEN,  Circuit  Judges,  ^nd 
HOLUSTER,  District  Judge. 

KNAPPEN,  Circuit  Judge.  The  Dovey  Coal  Company,  a  corpora- 
tion, on  May  1,  1905,  issued  a  series  of  negotiable  bonds  aggregating 
$50,000,  securing  the  same  by  deed  of  trust  in  nature  of  first  mortgage 
on  all  its  property  and  franchises  to  the  United  States  Trust  Compajiy, 
of  Louisville,  Ky.,  as  trustee.  On  October  30,  1905,  and  November  29, 
1905,  respectively,  the  Coal  Company  gave  the  Trust  Company  further 
mortgages  securing  the  same  bond  issue.  On  July  1,  1910,  the  Coal 
Company  issued  a  further  series  of  negotiable  bonds  amounting  to  $40,- 
000,  securing  the  same  by  a  second  mortgage  trust  deed  upon  its  assets 
to  the  same  trust  company  as  trustee.  Each  mortgage  contained  sink- 
ing fund  provisions.  All  the  bonds  of  both  series  were  held  in  sev- 
eralty by  two  creditors.  Lam  and  Eades  (the  bonds  being  in  their  sole 
and  actual  possession),  except  $5,500  of  first  mortgage  bonds  held  by 
the  Trust  Company,  in  connection  with  $147.50  cash,  under  the  sinking 
fund  provision  of  the  first  mortgage.  Each  mortgage  contained  a  clause 
providing  for  immediate  maturity  of  the  bonds  in  case^of  six  months' 
default  in  making  interest  or  sinking  fund  payments,  or  in  the  perform- 
ance of  other  conditions,  and  for  the  effecting  of  such  maturity  through 

*For  Oder  casM  see  same  topic  A  fi  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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a  written  demand  upon  the  trustee  by  the  holders  of  10  per  cent,  in 
amount  of  the  bonds,  and  the  trustee's  notification  to  the  Coal  Com- 
pany of  such  maturity.  Subdivision  2  of  the  default  article  is  printed 
in  the  margin.^ 

In  case  of  "enforcement  of  the  terms  of  this  indenture,"  the  proceeds 
of  sale,  as  well  as  the  sinking  fund,  were  to  be  devoted,  first,  to  the  pay- 
ment of  costs ;  second,  to  the  trustee's  expenses,  counsel  fees,  and  com- 
pensation ;  and,  third,  to  the  equal  pro  rata  benefit  of  bond  and  coupon 
holders. 

The  Coal  Company  having  become  bankrupt  after  default  in  pay- 
ment of  interest  Lam  and  Eades,  on  November  25,  1911,  made  proof 
of  their  respective  claims  as  bondholders  under  the  deeds  of  trust,  both 
claims  being  allowed  on  either  November  25  or  December  5,  1911. 
After  this  allowance,  and  on  December  5,  1911,  the  Trust  Company,  as 
trustee,  filed  proof  of  claim  on  account  of  the  entire  of  both  bond  is- 
sues, claiming  lien  for  the  full  amount  of  both,  also  alleging  default 
with  respect  to  three  semiannual  sinking  fund  pa)mients  of  $500  each 
under  the  first  mortgage  and  of  two  such  payments  of  the  same  amount 
under  the  second  mortgage,  the  proof  of  claim  stating  that  the  Trust 
Company  would  "hereinafter  plead  further  as  to  the  enforcement  of 
its  rights  as  trustee  under  the  aforesaid  deeds  of  trust  and  mortgages 
and  as  to  the  sale  of  property  hereinbefore  referred  to  on  which  it  holds 
liens  as  trustee." 

On  March  12,  1912,  the  petition  of  Lam  and  Eades  for  sale  of  the 
mortgaged  property  came  on  for  hearing  before  the  referee.  The  Trust 
Company,  as  trustee,  objected  (so  far  as  here  material)  that  the  sale 
could  be  made  only  on  the  petition  of  the  trustee  in  bankruptcy  or  after 
he  had  been  given  opportunity  to  make  the  same,  and  because  of  the 
power  conferred  on  the  mortgage  trustee  by  the  default  provisions  of 
both  mortgages,  the  Trust  Company  expressing  a  desire  to  "bid  on  the 
property  to  be  sold  and  to  use  the  value  of  its  lien  in  part  payment  of 
the  purchase  price."  Without  waiving  these  objections,  the  Trust 
Company  asked  that  the  trustee  in  bankruptcy  be  made  to  elect  whether 
to  sell  the  mortgaged  property  or  the  bankrupt's  interest  therein,  and 
to  show  cause  why  he  should  not  be  required  to  file  a  petition  for  such 
sale.  That  officer  thereupon  elected  to  sell  free  of  liens,  and,  by  per- 
mission of  the  court,  and  without  objection  thereto,  joined  in  and  adopt- 
ed the  allegations  of  the  petition  of  Lam  and  Eades,  filing,  however, 

1  **In  case  default  shall  be  made  by  the  Coal  Company  as  set  forth  In  the 
preceding  section,  and  shall  continue  for  the  time  therein  prescribed,  the  trus- 
tee may,  on  its  own  motion  or  upon  being  requested  by  the  holders  of  10  per 
cent,  of  the  then  outstanding  bonds  and  upon  being  indemnified  by  such  hold- 
ers against  all  costs,  including  expenses  and  counsel  fees,  shall  proceed  to 
enforce  the  provisions  of  this  indenture  by  filing  suit  in  its  own  name  in  some 
court  having  Jurisdiction  in  the  premises.  The  trustee  may,  however,  upon 
such  demand  being  so  made  upon  it,  decline  to  proceed;  in  which  event,  and 
in  that  event  only,  the  holder  or  holders  of  any  of  the  bonds  secured  hereby 
may  proceed  in  his  or  their  own  name,  and  in  any  such  proceeding  taken  by 
the  trustee  or  by  the  holders  of  bonds  a  receiver  may  be  at  once  appointed, 
and  all  tolls,  rents,  issues,  incomes  and  profits  shall  pass  to  such  receiver, 
as  well  those  then  accrued  as  those  thereafter  accruing,  and  such  receiver 
shall  take  into  his  possession  all  of  the  real  and  personal  property  then  un- 
der Uen  for  the  security  of  the  bonds  or  covenants  herein  contained." 


UNITED  STATES  TBU8T  CO.  V.  GOBDON  119 

a  new  petition.  The  referee  held  th^t  Lam  and  Eades  had  the  right  to 
claim  the  benefit  of  the  mortgage  security  and  that  the  mortgage  default 
clause  had  no  application  to  existing  conditions,  expunged  the  claims  of 
the  mortgage  trustee  as  creditor  (its  claim  having  never  been  allowed), 
and  granted  the  petition  of  the  trustee  in  bankruptcy  for  sale  of  the 
mortgaged  property.  The  court,  on  petition  for  review  affirmed  the 
referee's  order,  reserving  to  the  Trust  Company  the  right  to  present 
further  claims  for  whatever  was  owing  it  when  its  proof  of  debt  be- 
low was  presented,  for  expenses  and  compensation  in  connection  with 
and  in  the  discharge  of  its  duties  as  mortgage  trustee.^ 

The  Trust  Company  invokes  the  rule  that  individual  bondholders  se- 
cured by  mortgage  containing  foreclosure-default  provisions  such  as 
exist  here  cannot  take  proceedings  to  enforce  the  security  except  in 
case  of  the  mortgage  trustee's  disqualification  or  refusal  to  act.  This 
rule,  as  applied  to  the  usual  case  of  enforcement  of  security  is  well  set- 
tled. 3  Code  on  Corporations  (6th  Ed.)  §  826;  Electric  Co.  v.  Electric 
Co.  (C.  C.  A.,  9th  Cir.)  87  Fed.  590,  31  C.  C.  A.  118.  The  question  is 
whether  the  rule  is  of  controlling  application  under  the  facts  presented 
here.  It  will  be  noted  that,  although  default  under  both  mortgages  had 
existed  for  more  than  six  months  before  bankruptcy  occurred,  the 
mortgage  trustee  has  never  attempted  to  foreclose,  nor  has  it  been  asked 
to  take  such  action,  either  before  or  after  bankruptcy.  Had  foreclosure 
been  pending  when  bankruptcy  intervened,  the  foreclosure  would  not 
ordinarily  be  interfered  with  by  the  bankruptcy  court.  In  re  Rohrer 
(C.  C.  A.,  6th  Cir.)  177  Fed.  381,  383, 100  C.  C.  A.  613,  and  cases  there 
cited.  Had  the  bankruptcy  court  been  ai>plied  to  for  leave  to  institute 
foreclosure  proceedings,  that  court  would  have  had  power,  in  its  dis- 
cretion, to  grant  it.  1  Loveland  on  Bankruptcy  (4th  Ed.)  §  57,  p.  171. 
But  such  leave  was  not  requested ;  the  only  enforcement  of  security 
actually  asked  for  by  the  mortgage  trustee  was  a  sale  by  the  trustee  in 
bankruptcy.  The  substantial  grievance  of  the  mortgage  trustee  is  that 
it  was  not  allowed  the  status  of  creditor  in  recovery  upon  the  bonds, 
and  thus  the  receipt  through  the  bankruptcy  proceedings  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property.  Of  course,  the  practical 
value  to  the  mortgage  trustee  of  the  recognition  asked  lies  in  the  oppor- 
tunity thereby  to  recover  commissions  on  the  amounts  received  by  it 
from  the  banJcruptcv  trustee  and  disbursed  by  the  mortgage  trustee  to 
the  bondholders.  This  is  a  valuable  right,  and  should  be  protected  un- 
der applicable  situation. 

But  we  think  the  court  below  reached  the  correct  conclusion  upon 
the  case  before  it  The  bondholders  were  clearly  creditors  of  the  bank- 
rupt, and  under  section  57  of:  the  Bankrupt  Act  (Act  July  1,  1898,  c. 
541,  30  Stat.  560  [U.  S.  Comp.  St.  1901,  p.  3443])  had  the  right  to 
prove  their  claims  as  such,  unless  the  mortgage  has  given  the  trustee  a 
superior  right.  The  mere  fact  that  the  trustee  holds  the  legal  title  to 
the  security,  does  not  necessarily  make  it,  in  equity,  a  creditor  with 
respect  to  the  debt  itself.  The  mortgage  trustee's  proof  of  claim  al- 
leges that  the  consideration  of  the  mortgage  debt  is  "moneys  loaned  to 

2  This  reservation  is  found  in  the  court's  opinion,  which  contains  the  only 
order  on  review  printed  in  the  record. 
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said  Dovey  Coal  Company  by  the  owners  and  holders  of  the  bonds  re- 
ferred to  m  the  mortgages  or  deeds  of  trust  hereinafter  mentioned  or 
by  their  assignors,"  and  the  record  contains  the  concession  in  argument 
below  that  the  Trust  Company  "as  trustee  or  otherwise  has  no  pecu- 
niary interest  or  ownership  in  said  bonds  or  any  of  them."  It  should 
go  without  saying  that  the  bondholders  are  alone  interested  in  the  sink- 
ing fund.  When  the  Trust  Company  filed  its  claim  as  creditor  the 
bondholders  had  already  t)een  awarded  the  status  of  creditors,  and  no 
review  of  this  action  appears  to  have  been  attempted.  As  said  by  Judge 
Evans,  in  deciding  the  case  below,  the  trustee  "assumed  to  act  for  the 
bondholders  after  they  had  acted  for  themselves,  and  after  their  claims 
had  been  allowed  in  an  adequate  manner." 

The  case  is  scarcely  within  the  strict  letter  o^  the  mortgage,  for  the 
trustee  has  neither  been  asked,  nor  has  it  sought,  to  "enforce  the  pro- 
visions" of  the  mortgage  "by  filing  suit  in  its  own  name  in  some  court 
having  jurisdiction  in  the  premises."  In  the  absence  of  direct  authority 
on  the  subject,  we  are  not  satisfied  to  hold  that  the  petition  to  have  the 
mortgaged  property  sold  by  the  trustee  in  bankruptcy  free  of  liens  and 
the  proceeds  applied  upon  the  mortgage  debt  is  such  an  enforcement 
of  security  as  the  default  provisions  contemplate  as  inflexibly  commit- 
ted solely  to  the  mortgage  trustee.  Nor  is  the  case  within  the  spirit 
of  the  provision  invoked,  because  there  is  no  longer  occasion  for  the  ex- 
ercise of  the  authority  in  question,  since  bankruptcy  has  rendered  re- 
ceivership to  prove  claims  thereunder  unnecessary ;  all  the  bondholders 
(there  being  but  two)  are  before  the  court,  and  there  is  thus  no  pos- 
sible conflict  of  interest  as  between  themselves  or  as  between  them  and 
the  mortgage  trustee,  except  possibly  as  respects  the  fixing  of  fees  for 
past  services.  Any  controversy  of  this  nature  the  bankruptcy  court 
has  ample  power  to  adjust. 

In  these  circimistances,  the  passing  of  the  proceeds  of  sale  from  the 
trustee  in  bankruptcy  to  the  two  bondholders  through  the  mortgage 
trustee,  as  a  mere  conduit,  would  be  an  unnecessary  and  expensive 
formality. 

The  order  of  the  District  Court  is  affirmed,  with  costs. 
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(217  Fed.  11) 

IOWA  LAND  &  TRUST  CO.  et  al.  v.  UNITED  STATES  et  aL 

UNITED  STATES  v.  HAWKINS  et  al. 

(arcult  Court  of  Appeals,  Eighth  Circuit.    July  29,  1914.) 

Nos.  4001,  4077. 

1.  Indians  (§  13*) — Lands — Validity  of  Patents — Fraudulent  Enrollment 

OF  Deceased  Person. 

The  father  of  a  child  which  had  died  in  1898,  by  false  and  perjured  tes- 
timony that  the  child  was  a  living  freedman  member  of  the  Creek  Tribe 
of  Indians  pn  April  1,  1899,  procured  his  enrollment  as  such  by  the  Com- 
mission under  Act  June  28,  1898,  c.  517,  30  Stat  495,  Act  March  1,  1901, 
c.  676,  31  Stat  861,  and  the  Supplemental  Agreement  with  the  Creek  Na- 
tion of  June  30,  1902,  c  1323,  32  Stat.  500,  and  the  subsequent  issuance  in 
his  name  of  patents  to  an  allotment  of  land  under  said  acts,  which  land 
the  parents,  as  his  heirs,  sold  and  conveyed.  Held  that,  there  being  no 
such  person  in  existence  on  April  1,  1899,  his  enrollment  and  the  patents 
issued  to  him  were  wholly  void  and  conveyed  no  title,  and  no  subsequent 
grantee  could  acquire  any  title  or  rights  thereunder. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent.  Dig.  {  80;  Dec  Dig. 
f  13.*] 

2.  Vendor  and  Purchase  (§  220*) — ^Bona  Fidb  Purchasers — ^LnoTATioN  op 

Doctrine. 

The  equitable  doctrine  of  bona  fide  purchaser  without  notice  does  not 
apply,  where  there  is  a  total  absence  of  title  in  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §g 
461-465,  720 ;   Dec.  Dig.  §  220.*1 

8.  Indians  (|  18*) — Lands — Validity  of  Patent. 

Act  April  26,  1906,  c.  1876,  f  5,  34  Stat  138,  and  Act  June  25,  1910, 
c  431,  f  32,  36  Stat  863,  which  provide  for  the  contingency  of  the  death 
of  an  Indian  allottee  before  the  deed  becomes  effective,  and  that  in  such 
case  the  land  shall  inure  to  and  vest  in  his  heirs,  both  assume  the  ex- 
istence of  a  legal  allottee,  and  neither  has  any  application  where  there 
never  was  such  an  allottee  in  existence. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  |  49;  Dec.  Dig. 
I  18.»] 

4.  Indians  (8  13*) — ^Patents  to  Allotment-^uit  for  Cancellation — ^Find- 
ing OF  Commission. 

A  finding  by  the  Commission  to  the  B^ve  Civilized  Tribes  of  Indians 
that  a  person  was  entitled  to  enrollment  as  a  member  of  a  tribe  and  to 
an  allotment  of  land,  in  proceedings  wholly  ex  parte,  is  not  conclusive 
against  the  United  States,  when  it  sues  to  cancel  the  resulting  patent  on 
the  ground  that  it  was  obtained  by  means  of  false  and  fraudulent  proofs. 

[EM.  Note. — ^For  other  cases,  see  Indians,  Cent  Dig.  |  30;  Dec.  Dig. 
i  13.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;   Ralph  E.  Campbell,  Judge. 

Suit  in  equity  by  the  United  States  against  James  Hawkins,  Ella 
Hawkins,  the  Boynton  Land,  Mining  &  Investment  Company,  the 
Iowa  Land  &  Trust  Company,  E.  S.  Warner,  L.  C.  Hivick,  M.  I. 
Seifried,  W.  H.  Manes,  and  J.  P.  Hivick.  From  the  decree  there 
were  cross-appeals  by  the  United  States  and  by  the  Iowa  Land  &  Trust 
Company  and  E.  S.  Warner.  Reversed  on  appeal  of  United  States. 
Affirmed  on  appeal  of  other  parties. 

•For  oUier  cases  see  same  topic  A  8  numbeb  Id  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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In  No.  4001 : 

Charles  F.  Runyan,  of  Muskogee,  Okl.,  for  appellants. 

C.  C.  Herndon,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (John  B.  Me- 
serve  and  D.  H.  Linebaugh,  both  of  Muskogee,  Okl.,  on  the  brief),  for 
the  United  States. 

In  No.  4077 : 

C.  C.  Herndon,  Asst.  U.  S.  Atty.,  of  Muskogee,  Okl.  (D.  H.  Line- 
baugh, of  Muskogee,  Okl.,  on  the  brief),  for  the  United  States. 

N.  A.  Gibson,  of  Muskogee,  Okl.,  for  appellees  Hivick  and  others. 

Before  HOOK  and  GARLAND,  Gircuit  Judges,  and  REED,  Dis- 
trict Judge. 

GARLAND,  Gircuit  Judge.  [1]  Ghester  Hawkins  was  bom  Janu- 
ary 1,  1897,  and  died  May  27,  1898.  He  was  the  son  of  James  and 
Ella  Hawkins.  On  or  about  the  19th  day  of  January,  1904,  James 
Hawkins  appeared  before  the  Commission  to  the  Five  Civilized  Tribes 
and  filed  therewith  proof  tending  to  show  that  the  said  Ghester  Haw- 
kins was  a  freedman  member  of  the  Greek  Nation  or  Tribe  of  In- 
dians, and  was  in  fact  living  and  entitled  to  enrollment  on  the  1st  day 
of  April,  1899,  as  provided  in  the  act  of  June  28,  1898  (30  Stat.  495), 
and  the  act  of  March  1,  1901  (31  Stat.  861),  and  the  Supplemental 
Agreement  of  the  Creek  Nation  of  June  30,  1902  (32  Stat.  500).  The 
Commission,  accepting  as  true  the  proof  offered  by  said  James  Haw- 
kins, admitted  to  enrollment  said  Chester  Hawkins  as  a  freedman  cit- 
izen of  the  Creek  Nation,  entitled  to  an  allotment  of  land  under  the 
several  acts  of  Congress  above  referred  to.  On  or  about  June  6,  1904, 
said  James  Hawkins  made  application  to  the  Commission  to  have  al- 
lotted to  Chester  Hawkins  the  northwest  quarter  of  section  14,  town- 
ship 12  north,  range  13  east.  On  the  same  day  certificates  of  allot- 
ment were  issued  to  the  said  Chester  Hawkins  and  delivered  to  James 
Hawkins,  allotting  forty  (40)  acres  of  said  land  as  a  homestead  and 
120  acres  as  surplus  land.  On  August  20,  1904,  a  homestead  deed  or 
patent  was  issued  to  Ghester  Hawkins  by  P.  Porter,  Principal  Chief 
of  the  Muskogee  (Greek)  Nation,  conveying  to  said  Chester  Hawkins 
the  southeast  quarter  of  the  northwest  quarter  of  section  14,  township 
12  north,  range  13  east.  On  the  30th  day  of  August,  1904,  an  allot- 
ment deed  was  issued  by  the  Muskogee  or  Creek  Nation,  signed  by 
P.  Porter,  Principal  Chief,  as  aforesaid,  conveying  to  Chester  Hawkins 
the  west  half  of  the  northwest  quarter  and  the  northeast  quarter  of 
the  northwest  quarter,  section  14,  township  12  north,  range  13,  which 
deeds  were  approved  by  the  honorable  Secretary  of  the  Interior  Octo- 
ber 26,  1904,  and  were  filed  for  record  November  4,  1904.  James 
Hawkins  and  Ella  Hawkins  conveyed  the  land  in  question  to  the  Iowa 
Land  &  Trust  Company  for  the  consideration  of  $300.  On  the  17th 
day  of  March,  1909,  James  Hawkins  and  Ella  Hawkins  conveyed  the 
same  property  for  the  consideration  of  $1  to  E.  S.  Warner,  who  was 
the  president  of  the  Iowa  Land  &  Trust  Company.  June  3,  1910,  the 
Iowa  Land  &  Trust  Company  executed  and  delivered  an  oil  and  gas 
lease  on  said  land  to  L.  G.  Hivick  and  M.  I.  Seifried. 
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The  evidence  submitted  by  James  Hawkins,  upon  which  Chester 
Hawkins  was  admitted  to  enrollment  by  the  Commission  to  the  Five 
Civilized  Tribes,  was  false  and  perjured;  Chester  Hawkins  having 
died  as  hereinbefore  stated.  The  United  States  brought  this  action 
in  the  court  below  in  its  own  behalf  and  in  behalf  of  the  Creek  Tribe 
or  Nation  of  Indians,  for  the  purpose  of  having  the  patents  issued 
to  Chester  Hawkins  declared  void  and  canceled.  The  trial  court  grant- 
ed the  relief  prayed  for  except  as  to  the  lessees  of  the  Iowa  Land  & 
Trust  Company,  holding  that  the  patents  were  void  as  against  the  other 
defendants,  and  that  the  Iowa  Land  &  Trust  Company  had  actual  no- 
tice that  Chester  Hawkins  was  not  living  on  April  1,  1899.  It  decided 
that  the  lessees  of  the  Iowa  Land  &  Trust  Company  were  innocent 
purchasers,  so  to  speak.  The  United  States  has  appealed  from  so 
much  of  the  decree  as  was  in  favor  of  the  lessees  of  the  Iowa  Land 

6  Trust  Company — No.  4077.  The  Iowa  Land  &  Trust  Company 
and  E.  S.  Warner  have  appealed  from  the  decree  against  them — No. 
4001.    All  other  defendants  either  filed  a  disclaimer  or  defaulted. 

As  we  view  the  case,  we  do  not  think  that  it  is  one  where  the  de- 
fense of  innocent  purchaser  may  be  applied.  Chester  Hawkins,  hav- 
ing died  before  April  1,  1899,  must  be  considered  as  having  had  no 
existence,  so  far  as  being  a  citizen  of  the  Creek  Nation  entitled  to  an 
allotment  of  land  under  any  law  of  Congress.  The  patents  issued 
by  the  Creek  Nation  ran  to  a  person  not  in  being,  and  therefore  con- 
veyed no  title  whatever.  There  being  no  ancestor  entitled  to  an  allot- 
ment of  land,  there  was  no  land  to  which  the  heirs  of  Chester  Haw- 
kins were  entitled.  As  we  understand  the  Creek  Agreement,  in  cases 
where  the  ancestor  dies  before  allotment,  but  after  enrollment,  the 
lands  were  to  be  conveyed  directly  to  the  heirs ;  therefore  there  was 
no  pretense  in  this  case  that  the  heirs  were  seeking  an  allotment  as 
representatives  of  a  deceased  ancestor.  There  can  be  no  question  but 
that  the  patents  were  void.  The  only  question  is  as  to  whether  a  case 
is  presented  where  under  any  circumstance  an  innocent  purchaser  of 
the  land  can  be  protected.  If  no  title  passed  from  the  Creek  Nation, 
then  the  vendees  of  James  and  Ella  Hawkins  obtained  no  title,  nor 
did  the  lessees  of  the  Iowa  Land  &  Trust  Company. 

[2]  We  do  not  see  how  there  can  be  any  escape  from  this  conclu- 
sion. The  equitable  doctrine  of  a  bona  fide  purchaser  without  notice 
does  not  apply  where  there  is  a  total  absence  of  title  in  the  vendor. 
The  good  faith  of  a  purchaser  cannot  create  a  title  where  none  ex- 
ists. Tiffany's  Real  Property,  §  380  (Ed.  1903) ;  Jones'  Law  of  Real 
Property,  §  223 ;  Hunter  v.  Watson,  12  Cal.  363,  73  Am.  Dec.  543. 
See,  also,  Boone  v.  Chiles,  10  Pet.  177,  9  L.  Ed.  388;  Vattier  v.  Hine, 

7  Pet.  252,  8  L.  Ed.  675 ;    Sampeyreac  v.  United  States,  7  Pet.  222, 

8  L.  Ed.  665 ;  Lindblom  v.  Rocks,  146  Fed.  660,  77  C.  C.  A.  86 ;  Texas 
Lumber  Mfg.  Co.  v.  Branch,  60  Fed.  201,  8  C.  C.  A.  562;  Dodge  v. 
Briggs  (C.  C.)  27  Fed.  160 ;  Oakley  v.  Ballard,  Fed.  Cas.  No.  10,393. 

We  are  of  the  opinion  that,  as  Chester  Hawkins  ne^  er  had  any  ex- 
istence so  far  as  being  entitled  to  an  allotment  of  land  is  concerned, 
and  having  died  before  April  1,  1899,  he  was,  so  far  as  being  an  ap- 
plicant for  a  patent  to  the  land  in  controversy,  a  myth,  and  that  the 
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language  used  by  the  Supreme  Court  in  Moffatt  v.  United  States,  112 
U.  S.  31,  5  Sup.  Ct.  14,  28  L.  Ed.  623,  is  pertinent.  We  quote  from 
the  opinion  in  the  case  as  follows : 

"The  patents,  being  issued  to  fictitious  parties,  could  not  transfer  the  title, 
and  no  one  could  derive  any  right  under  a  conveyance  in  the  name  of  the  sup- 
posed patentees.  A  patent  to  a  fictitious  person  is,  in  legal  effect,  no  more 
than  a  declaration  that  the  government  thereby  conveys  the  property  to  no 
one.  There  is,  in  such  case,  no  room  for  the  application  of  the  doctrine  that 
a  subsequent  bona  fide  purchaser  is  protected.  A  subsequent  purchaser  is 
bound  to  know  whether  there  was,  in  fact,  a  patentee,  a  person  once  in  being, 
and  not  a  mere  myth,  and  he  will  always  be  presumed  to  take  his  conveyance 
upon  the  knowledge  of  the  truth  in  this  respect  To  the  application  of  this 
doctrine  of  a  bona  fide  purchaser  there  must  be  a  genuine  Instrument  having 
a  legal  existence,  as  well  as  one  appearing  on  its  face  to  pass  the  title.  It 
cannot  arise  on  a  forged  instrument,  or  one  executed  to  fictitious  parties ;  that 
is,  to  no  parties  at  all,  however  much  deceived  thereby  the  purchaser  may  be. 
Even  in  the  case  of  negotiable  instruments,  where  the  doctrine  is  carried 
farthest  for  the  protection  of  subsequent  parties  acquiring  title  to  the  paper, 
it  cannot  be  invoked  if  the  instrument  be  not  genuine,  or  if  it  be  executed 
without  authority  from  its  supposed  maker.  Floyd's  Acceptances,  7  Wall.  666, 
676  [19  L.  Ed.  169] ;  March  v.  Fulton  County,  10  WaU.  676,  683  [19  L.  Ed. 
1040]." 

We  think  the  present  case  comes  clearly  within  the  principles  above 
announced.  McLeod  v.  United  States,  187  Fed.  261,  109  C.  C.  A. 
207,  and  McClure  v.  United  States,  187  Fed.  265,  111  C.  C.  A.  1,  are 
cases  where  the  Court  of  Appeals  of  the  Ninth  Circuit  held  for  can- 
cellation patents  to  land  even  where  the  land  had  been  conveyed  to 
bona  fide  purchasers. 

It  is  claimed,  however,  that  this  court  in  the  case  of  United  States 
V.  Jacobs,  195  Fed.  707,  115  C.  C.  A.  507,  decided  that  the  bona  fide 
purchaser  had  a  right  to  rely  upon  the  finding  of  the  Commission  to 
the  Five  Civilized  Tribes,  that  Pearlie  Jacobs  in  that  case  was  a  liv- 
ing member  of  the  tribe  on  April  1,  1899.  We  think  the  present  case 
is  clearly  distinguishable  from  United  States  v.  Jacobs,  supra,  in  this 
respect :  It  appears  from  the  opinion  in  that  case  that  Pearlie  Jacobs 
was  a  f  reedraan  member  of  the  Creek  Nation  or  Tribe  of  Indians  and 
had  been  enrolled,  but  that  she  died  before  an  allotment  was  made 
to  her,  and  that  under  the  law  the  heirs  applied  for  the  allotment  and 
patents  were  issued  to  them.  So  far  as  a  bona  fide  purchaser  is  con- 
cerned, the  fact  that  the  heirs  of  Pearlie  Jacobs  made  an  application 
for  an  allotment  as  representatives  of  a  deceased  ancestor,  and  that 
patents  issued  to  them  direct,  presents  a  very  different  case  from  the 
one  at  bar.  In  the  case  cited  the  title  to  the  land  undoubtedly  passed. 
The  grantees  were  in  being  as  held  by  this  court.  The  bona  fide  pur- 
chaser dealing  with  the  heirs,  who  had  the  apparent  title  on  the  face 
of  the  patent,  would  have  a  right  to  rely  upon  the  judgment  or  find- 
ing of  the  Commission  to  the  Five  Civilized  Tribes  that  the  patentees 
were  entitled  to  the  land.  In  the  case  at  bar  there  was  no  instnmient 
which  conveyed  in  any  way  the  title  to  the  land  in  question  from  the 
Cherokee  Nation  to  James  and  Ella  Hawkins.  We  therefore  think 
that  this  is  a  case  where  the  patents  must  be  held  to  be  void,  even  as 
against  an  innocent  purchaser,  if  any  such  exists. 

[3]  It  is  claimed  that  section  5  of  the  Act  of  Congress  of  April 
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26,  1906  (34  Stat.  137),  and  section  32  of  the  Act  of  Congress  of  June 
25,  1910  (36  Stat.  855),  relieve  the  case  of  the  difficulties  which  have 
been  mentioned.  These  laws  have  no  application  where  there  is  no 
allottee.  The  language  used  in  section  5  assumes  that  there  is  in  ex- 
istence a  legal  allottee,  and  provides  for  the  contingency  of  the  death 
of  the  allottee  before  the  patent  becomes  effective.  This  law  provides 
that,  if  the  death  of  the  allottee  occurs  before  the  patent  becomes  ef- 
fective, the  land  shall  inure  to  and  vest  in  his  heirs.  Section  32  is  to 
the  same  effect  It  assumes  that  deeds  have  been  issued  to  a  legal 
allottee,  who  has  died  before  the  approval  of  the  deed.  Neither  sec- 
tion deals  with  the  case  where  there  never  was  an  allottee  in  existence. 
[4]  It  is  urged,  also,  in  the  present  case,  that  the  United  States 
cannot  cancel  the  patents  in  question  because  the  fraud  alleged  was 
not  extrinsic  to  the  matter  tried  at  the  hearing  before  the  Commission. 
To  support  this  position  the  following  cases  are  cited:  Hilton  v^ 
Guyot,  159  U.  S.  113,  16  Sup.  Ct.  139,  40  L.  Ed.  95;  United  States 
v.  Throckmorton,  98  U.  S.  61,  65,  66,  25  L.  Ed.  93;  Vance  v.  Bur- 
bank,  101  U.  S.  514,  519,  25  L.  Ed.  929;  Steel  v.  St.  Louis  Smelt.  & 
Ref.  Co.,  106  U.  S.  447,  453,  1  Sup.  Ct.  389,  27  L.  Ed.  226;  Moffat 
V.  United  States,  112  U.  S.  24,  32,  5  Sup.  Ct.  10,  28  L.  Ed.  623 ;  United 
States  V.  Minor,  114  U.  S.  233,  242,  5  Sup.  Ct.  826,  29  L.  Ed.  110. 
But  the  Supreme  Court  has  often  held  that  the  rule  above  announced 
is  not  applicable  to  ex  parte  proceedings  in  the  United  States  Land 
Office,  and  that  the  finding  of  the  land  officers  in  such  proceedings,  al- 
though not  open  to  collateral  attack,  is  not  conclusive  against  the  gov- 
ernment, when  it  sues  to  cancel  the  resulting  patent  upon  the  ground 
that  it  was  obtained  by  means  of  false  and  fraudulent  proofs.  United 
States  V.  Minor,  114  U.  S.  233,  5  Sup.  Ct.  826.  29  L.  Ed.  110;  Mc- 
Caskill  Co.  v.  United  States,  216  U.  S.  504,  30  Sup.  Ct.  386,  54  L. 
Ed.  590;  Washington  Securities  Co.  v.  United  States.  234  U.  S.  76, 
34  Sup.  Ct.  725,  58  L.  Ed.  1220.  In  the  case  last  cited  it  was  said 
that: 

**No  doubt  those  officers  found  from  the  proofs  submitted  to  them  that  the 
lands  were  agricultural  and  not  coal  lands,  for  that  was  a  prerequisite  to  Is- 
suing the  patents ;  but  the  proceedings  were  not  adversary  In  any  true  sense 
of  the  term.  The  applications  and  proofs  of  the  entrymen  were  strictly  ex 
parte.  The  government  was  not  called  upon  to  make  any  adverse  showing,  no 
issue  was  framed,  no  hearing  was  had.  and  no  one  represented  the  govern- 
ment, save  In  the  sense  that  the  land  officers  did  so." 

In  the  case  at  bar  the  hearing  before  the  Commission  to  the  Five 
Civilized  Tribes  was  purely  ex  parte.  The  United  States  or  the  Creek 
Nation  was  not  represented,  and  no  issue  was  framed  or  tried. 

From  what  has  been  said,  it  results  that  the  decree  below  in  favor 
of  the  lessees  of  the  Iowa  Land  &  Trust  Company  should  be  reversed, 
and  the  case  remanded,  with  instructions  to  render  a  decree  in  favor 
of  the  United  States  against  all  defendants ;  and  it  is  so  ordered. 

HOOK,  Circuit  Judge.  I  doubt  that  a  deed  or  patent  to  a  dead 
man  is  so  utterly  void  that  his  heirs  can  convey  no  valid  interest  to 
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an  innocent  purchaser.  The  ancient  ceremony  at  the  transfer  of  land^ 
which  required  a  living  grantee,  does  not  prevail  in  this  country,  and 
the  rule  based  on  it  should  give  way.  So  much  for  the  case  of  the 
lessees.    In  other  respects  I  concur  in  the  foregoing  opinion* 
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In  re  PORTER. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  31,  1914.) 

Nos.  279.  280. 

1.  Bankbuptcy  (§  36*)  —  Pbocedube  —  Power  of  Coubt  to  Vacate  Order 

AFTER  Term. 

The  general  rule  that  a  court  has  no  power  to  set  aside  or  modify  Its 
judgments  or  decrees  after  the  term  at  which  the  same  were  entered  doe& 
not  apply  to  orders  and  decrees  In  a  bankruptcy  proceeding  as  to  which 
there  are  no  separate  terms. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  f  36 ;  Dec  Dig. 
I  36.»] 

2.  Judicial  Sales  (§  31*) — Effect  of  Confirmation. 

While  confirmation  of  a  sale  made  under  an  order  of  court  does  not  pass 
the  legal  title,  It  vests  the  full  equitable  title  to  the  property  in  the  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Cent  Dig.  |f  59-67; 
Dec.  Dig.  g  31.*] 

8.  Judicial  Sales  (§  35*) — Vacation — GRouNDa 

A  judicial  sale  may  be  vacated  for  cause,  even  after  confirmation ;  but 
public  policy  requires  that  there  should  be  stability  in  such  sales,  and  a 
sale  should  not  be  set  aside,  except  for  reasons  for  which  equity  should 
Bet  aside  a  sale  between  individuals. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Cent  Dig.  g§  72,  73; 
Dec  Dig.  I  35.*] 

4.  Judicial  Sales  (§  42*) — ^Persons  Who  mat  Question  Validity. 

One  must  be  a  party  who  is  interested  and  Injuriously  affected  by  a 
judicial  sale,  to  entitle  him  to  apply  to  have  it  vacated. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales,  Cent  Dig.  §§  80,  81; 
Dec.  Dig.  §  42.»] 

6.  Bankruptcy  (8  311*) — Secured  Debts — Waiver  of  Security. 

A  secured  creditor  of  a  bankrupt,  who  proves  his  debt  as  unsecured, 
waives  his  security. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  497-500; 
Dea  Dig.  g  311.*] 

6.  Judicial  Sales  (§  31*) — Irregularities  in  Proceedings — ^Persons  Who 
may  Question  Validity — Laches. 

Defects  of  form  or  irregularities  in  an  order  of  sale  or  notice  are  cured 
by  confirmation,  and  even  in  case  of  serious  irregularities  a  party  who, 
with  knowledge  of  the  same,  fails  to  object  before  confirmation,  loses  his 
right  by  his  laches,  and  cannot  thereafter  ask  a  vacation  of  the  sale  on 
that  ground. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Cent  Dig.  §§  59-67; 
Dec.  Dig.  §  31.*} 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexet 
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7-  Judicial  Sales  (§  39*) — ^Vacation— Inadequacy  of  Price. 

Inadequacy  of  price  alone  Is  not  sufficient  ground  for  setting  aside  a 
sale  after  confirmation,  unless  the  inadequacy  Is  so  great  as  to  raise  a 
presumption  of  fraud  or  to  shock  the  conscience  of  the  court. 

[Ed.  Note. — ^For  other  cases,  see  Judicial  Sales,  Cent  Dig.  §  77;   Dec 
Dig.  $  39.*] 

8.  Bankbuptcy  (8  269*) — Sale  of  Realty  by  Trustee — Grounds  fob  Vaca- 
tion. 

The  difference  between  $6,250,  for  which  property  was  first  sold  by  a 
trustee  In  bankruptcy,  and  $8,500,  which  It  brought  on  a  resale,  held  not 
to  show  such  a  gross  Inadequacy  of  price  as  to  justify  the  vacation  of  the 
confirmation  and  the  setting  aside  of  the  first  sale. 

[EJd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  370;  Dec. 
Dig.  §  269.*] 

Petitions  to  Revise  Orders  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York. 

Petitions  to  review  and  revise  an  order  of  the  United  States  District 
Court  for  the  Eastern  District  of  New  York  setting  aside  a  previous 
order  confirming  a  sale,  and  also  to  review  and  revise  an  order  confirm- 
ing a  resale  held  pursuant  to  the  before  mentioned  order,  and  to  vacate 
and  set  aside  the  order  confirming  the  resale.  Both  petitions  were  con- 
solidated and  heard  on  a  single  record  by  order  of  this  court. 

For  opinion  below,  see  209  Fed.  138. 

The  bankrupt  corporation  owned  an  equity  In  certain  real  estate  situate  at 
Nos.  96-98. Lexington  avenue,  borough  of  Brooklyn,  dty  of  New  York.  This 
real  estate  was  Incumbered  by  three  mortgages  as  foUows:  A  first  mortgage 
of  $4,250,  held  by  the  Bond  &  Mortgage  Guaranty  Company ;  a  second  mort- 
gage of  $2,000,  held  by  Louisa  P.  Boaz ;  a  third  mortgage,  held  by  William  J. 
Myers,  as  trustee.  The  second  mortgagee,  whose  mortgage  was  open,  began 
foreclosure  proceedings  Immediately  after  the  petition  In  bankruptcy  was 
filed.  The  trustee  In  bankruptcy  made  application  to  seU  the  property,  and 
thereupon  the  referee,  without  notice  to  any  mortgagee,  made  an  order  of  sale 
free  and  clear  of  all  liens.  No  mortgagee  had  notice  of  the  sale  and  no  mort- 
gagee was  present  at  the  sale.  There  Is  no  contention  that  due  notice  of  sale 
was  not  sent  to  and  received  by  the  general  creditors. 

The  property  was  put  up  for  sale  on  August  5,  1913.  The  petitioner.  Porter, 
bid  $5,000,  and  his  bid  was  the  sole  bid.  The  bid  was  then  and  there  re- 
jected by  the  trustee.  The  petitioner  asserted  that  there  was  no  authority  to 
reject  the  bid,  and  demanded  a  deed,  which  was  refused.  The  petitioner. 
Porter,  thereupon  moved  the  court,  upon  notice  only  to  the  trustee,  for  con- 
firmation of  the  sale.  The  trustee  and  the  attorney  for  the  second  mortgagee, 
who  appeared  voluntarily,  protested  against  confirmation.  The  court  adjourned 
the  hearing,  upon  the  motion  to  confirm,  for  two  weeks.  When  the  mat- 
ter again  came  before  the  court,  the  petitioner,  Porter,  announced  his  readi- 
ness to  pay  $6,250,  instead  of  $5,000,  by  buying  up  the  second  mortgage.  The 
trustee  objected  to  such  private  sale,  and  at  the  same  time  produced  a  Mr. 
Koehler  in  person,  and  stated  he  was  willing  to  pay  $7,500  for  the  property, 
and  deposited  with  the  court  a  certified  check  of  10  per  cent  of  this  amount. 
The  court,  however,  signed  an  order  allowing  the  petitioner,  Porter,  to  get  the 
property  for  $6,250,  the  amount  of  the  first  and  second  mortgages. 

The  third  mortgagee  then  came  into  court  and  asked  for  a  resale  and  that 
the  alleged  confirmation  of  the  sale  to  the  petitioner,  Porter,  be  vacated.  The 
third  mortgagee  being  a  trustee  for  several  beneficiaries,  one  of  the  bene- 
ficiaries also  appeared  and  asked  the  same  relief,  and  the  trustee  of  the  bank- 
rupt likewise  asked  the  same  relief.  The  court  set  the  alleged  sale  aside,  va- 
cated the  alleged  confirmation,  and  directed  a  new  sale.  At  the  resale  one 
Herman  Schomaker  bid  $8,500  for  the  property,  and  his  bid  was  accepted,  and 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  sale  to  him  confirmed.    The  deed  transferring  the  property  to  Schomaker 
was  delivered  to  him  In  January,  1014. 

The  case  now  comes  up  on  the  petitions  of  Porter  to  review  and  revise  the 
orders  made. 

Franklin  Taylor,  of  New  York  City  (Joseph  J.  Zeiger,  of  Brooklyn, 
N.  Y.,  of  counsel),  for  petitioner. 
Henry  A.  Blumenthal,  of  New  York  City,  for  trustee. 

Before  COXE,  WARD,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  in  this  case  is  whether  the  action  of  the  District  Court  vacating 
a  sale  of  the  property  herein  involved  to  the  petitioner,  Porter,  and  di- 
recting a  new  sale,  shall  stand.  The  sale  made  to  Porter  had  been  con- 
firmed, only  to  be  subsequently  vacated.  The  purpose  of  a  sale  is  that 
it  shall  be  final,  and  the  presumption  is  that  a  court,  before  confirming  a 
sale  made  under  its  authority  and  in  accordance  with  its  directions,  has 
observed  due  precaution  to  see  that  no  wrong  has  been  accomplished 
in  and  by  the  manner  in  which  it  was  conducted.  But  it  may  some- 
times happen  that  a  court  is  imposed  upon,  or  for  some  reason  fails  to 
perform  its  full  duty  in  respect  to  such  a  sale,  and  when  that  happens 
a  necessity  may  arise  to  vacate  the  sale,  although  it  has  been  confirmed. 
We  proceed  to  inquire  whether  the  facts  in  this  case  justified  the  court 
below  in  its  action,  and  whether  Porter,  the  purchaser  at  the  first  sale, 
is  or  is  not  entitled  to  the  benefit  of  his  purchase. 

[  1  ]  The  confirmation  order  having  been  made  at  one  term,  and  the 
order  vacating  it  made  at  another  term  presided  over  by  another  judge, 
we  are  asked  to  hold  that  the  court  had  no  power  to  vacate  its  order, 
upon  the  theory  that,  after  the  expiration  of  the  term  in  which  an  or- 
der, judgment,  or  decree  is  made,  errors  can  be  corrected  only  by  an 
appellate  court.  In  Bronsen  v.  Schulten,  104  U,  S.  410,  415,  26  L.  Ed. 
797  (1881),  Mr.  Justice  Miller,  speaking  for  the  court,  said : 

*'It  is  a  general  rule  of  the  law  that  all  the  judgments,  decrees,  or  other  or- 
ders of  the  courts,  however  conclusive  in  their  character,  are  under  the  con- 
trol of  the  court  which  pronounces  them  during  the  term  at  which  they  are 
rendered  or  entered  of  record,  and  they  may  then  be  set  aside,  vacated,  modi- 
fled,  or  annulled  by  that  court.  But  It  is  a  rule  equally  well  established  that 
after  the  term  has  ended  all  final  judgments  and  decrees  of  the  court  pass 
beyond  its  control,  unless  steps  be  taken  during  that  term,  by  motion  or  oth- 
erwise, to  set  aside,  modify,  or  correct  them ;  and  if  errors  exist  they  can  only 
be  corrected  by  such  proceeding  by  writ  of  error  or  ai^)eal  as  may  be  allowed 
in  a  court  which,  by  law,  can  review  the  decision." 

■ 

It  is,  of  course,  true  that  as  a  general  rule  the  power  o^  the  court  to 
modify  its  orders  expires  with  the  term.  But  there  are  no  terms  in 
bankruptcy,  and  the  principle  which  the  learned  counsel  invokes  that  a 
court  has  no  power  to  vacate  its  order  other  than  at  the  term  in  which 
it  was  granted  is  inapplicable  to  the  facts  of  this  case.  In  Sandusky  v. 
National  Bank,  23  Wall.  289,  23  L.  Ed.  155  (1874),  Chief  Justice  Waite, 
speaking  for  the  court,  said : 

"A  proceeding  in  bankruptcy  from  the  time  of  its  commencement,  by  the 
filing  of  a  petition  to  obtain  the  benefit  of  the  act,  until  the  final  settlement  of 
the  estate  of  the  bankrupt,  is  but  one  suit.  The  District  Court,  for  aU  the  pur- 
poses of  its  bankruptcy  Jurisdiction,  is  always  open.    It  has  no  separate  terms. 
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Its  proceedings  in  any  pending  suit  are,  therefore,  at  all  times  open  for  re- 
examination upon  application  therefor  in  an  appropriate  form.  Any  order 
made  in  the  progress  of  the  cause  may  be  subsequently  set  aside  and  vacated 
upon  proper  showing  made,  provided  rights  have  not  become  vested  under  it 
which  will  be  disturbed  by  its  vacation." 

[2]  The  confirmation  of  the  sale  did  not  pass  the  legal  title  to  Porter, 
but  it  had  the  effect  of  vesting  in  him  the  full  equitable  title  to  the  prop- 
erty. Before  confirmation  a  sale  is  not  in  a  technical  and  legal  sense  a 
sale.  Until  confirmation  an  accepted  bidder  is  merely  a  preferred  pro- 
poser. But  a  confirmation  has  the  effect  of  completing  the  sale,  and 
while  it  does  not  pass  the  legal  title  it  vests  the  full  equitable  title  to  the 
property  in  the  purchaser,  even  though  the  deed  executed  in  pursuance 
thereof  is  irregular,  and  even  if  no  deed  whatever  is  made.  Stang  v. 
Redden  (C.  C.)  28  Fed.  11 ;  Henry  v.  McKerlie,  78  Mo.  416;  17  Am. 
&  Eng.  Encyc.  Law,  p.  993. 

[3]  After  a  sale  has  been  confirmed,  it  may  be  vacated  for  cause. 
But  public  policy  requires  that  there  should  be  stability  in  judicial  sales. 
The  Ruby  (D.  C.)  38  Fed.  622 ;  Duncanson  v.  Manson,  3  App.  D.  C. 
250;  Quigley  v.  Breckenridge,  180  111.  627,  54  N.  E.  580;  Virginia  F.  & 
M.  Ins.  Co.  V.  Cottrell,  85  Va.  857,  9  S.  E.  132,  17  Am.  St.  Rep.  108. 
Thev  are  not  to  be  disturbed  for  slight  causes.  Pewabic  Min.  Co.  v. 
Mason,  145  U.  S.  349,  12  Sup.  Ct.  887,  36  L.  Ed.  732.  And  courts  are 
not  to  be  astute  in  finding  out  objection  to  them.  Cunningham  v. 
Schley,  6  Gill  (Md.)  207 ;  Gibbs  v.  Cunningham,  1  Md.  Ch.  44. 

"The  order  of  confirmation  gives  to  the  sale  the  Judicial  sanction  of  the 
court,  and  when  made  it  relates  back  to  the  time  of  the  sale,  and  cures  all 
defects  and  irregularities,  except  those  founded  on  want  of  jurisdiction  or 
f^ud.  As  the  contract  is  then  complete,  the  sale  will  not  be  set  aside,  ex- 
cept ;for  the  same  reasons  for  which  equity  would  set  aside  a  sale  between 
individuals ;  but  relief  will  be  given  when  such  reasons  do  exist,  as,  for  ex- 
ample^ where  there  has  been  fraud  or  mutual  mistake.*'    24  Oyc.  36,  37. 

We  discover  in  the  facts  herein  involved  no  grounds  upon  which  a 
sale  between  individuals  could  be  set  aside.  The  reasons  given  for  set- 
ting the  sale  aside  were :  That  the  original  order  of  sale  was  not  cor- 
rect in  form ;  that  the  proof  of  notice  of  sale  was  indefinite,  and,  while 
it  made  a  prima  facie  compliance  with  the  law,  yet  the  notices  did  not 
seem  to  have  been  received;  that  as  the  parties  had  appeared  they 
should  have  been  served  personally  or  by  attorney  rather  than  by  mail ; 
that  the  order  of  confirmation  was  not  on  notice  to  the  parties  whose 
rights  were  cut  off.  The  District  Judge  declared  he  was  unwilling  "to 
find  an  estoppel  where  there  are  so  many  conflicting  equities  and  where 
the  purchaser  was  told  at  the  sale  that  his  bid  would  not  be  accepted.*' 

The  reasons  assigned  are  wholly  insufficient  to  justify  the  court  in 
the  action  taken. 

[4]  It  cannot  be  important  that  the  mortgagees  received  no  notice 
of  the  sale,  for  no  one  of  the  mortgagees  is  in  a  position  where  he  can 
be  heard  to  attack  the  sale.  Any  party  interested  may  apply  to  have  a 
judicial  sale  vacated,  unless  by  his  acts  or  his  laches  he  has  become 
estopped.  But  he  must  be  a  party  who  is  interested  and  injuriously  af- 
fected by  the  sale.  Dufour  v.  Leftwich,  33  La.  Ann.  1471 ;  Gilmer  v. 
Nicholson,  21  La,  Ann.  589;  Presstman  v.  Mason,  68  Md.  78,  11  Atl. 
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764 ;  Klapneck  v.  Keltz,  50  W.  Va.  331,  40  S.  E.  570.  The  mortgagees 
are  without  interest,  because  the  order  confirming  the  sale  was  upon 
condition  that  the  purchaser,  Porter,  should  "accept  title  subject  to 
such,  i£  any,  liens  as  may  be  on  the  property."  Moreover  the  first  mort- 
gagee had  agreed  to  renew  his  mortgage  with  the  purchaser  for  the 
full  amount  at  an  advance  in  the  rate  of  interest.  The  second  mortgage 
was  paid  under  the  agreement  the  amount  bid  being  sufficient  to  pay 
the  first  and  second  mortgages.  And  the  third  mortgage  had  been  sur- 
rendered or  waived.  The  fact  that  the  third  mortgagee  did  not  sur- 
render his  mortgage  until  after  the  sale  is  not  important.  The  material 
fact  is  that  his  interest  as  a  mortgagee  did  not  exist  at  the  time  when 
the  sale  was  vacated. 

[5]  The  third  mortgage  was  discharged  by  the  mortgagee  proving 
his  claim  against  the  bankrupt's  estate.  A  secured  creditor  does  not 
waive  his  security  by  proving  his  debt  in  the  bankruptcy  proceedings, 
if  he  proves  it  as  a  secured  debt.  But  if  he  proves  his  debt  as  unsecured 
he  waives  the  security.  See  Black  on  Bankruptcy,  §  562.  The  third 
mortgagee  proved  his  claim  as  an  unsecured  claim  for  the  full  amount, 
and  expressly  relinquished  his  security  to  the  trustee  in  bankruptcy, 
stating  in  his  proof  of  claim  that  the  debt  had  been  secured  by  the  mort- 
gage, "all  of  which  is  surrendered  herein  to  the  trustee."  This  surren- 
der was  made  on  August  29, 1913.  It  also  appears  that  he  had  received 
a  dividend. 

[8]  If  the  original  order  of  sale  was  "not  correct  in  form,"  if  the 
proof  of  notice  of  sale  was  "indefinite,"  such  irregularities  and  defects 
were  cured  by  the  order  confirnjing  the  sale.  Nevada  Nickel  Syndicate 
V.  National  Nickel  Co.  (C.  C.)  103  Fed.  391 ;  Watson  v.  Tromble,  33 
Neb.  450,  50  N.  W.  331,  29  Am.  St.  Rep.  492;  Neligh  v.  Keene,  16 
Neb.  407,  20  N.  W.  277 ;  Cargile  v.  Ragan,  65  Ala.  287 ;  Mechanics' 
Savings,  etc.,  Ass*n  v.  O'Connor,  29  Ohio  St.  651.  Even  in  the  case  of 
serious  irregularities,  a  party  loses  his  right  to  object  by  failing  to  make 
timely  protest.  If  he  has  knowledge  of  the  defects  prior  to  confirma- 
tion, and  makes  no  protest,  he  loses  his  right  by  his  laches,  and  cannot 
come  in  afterwards  with  a  request  to  have  the  proceeding  vacated.  2 
Freeman  on  Executions,  §  340. 

[7]  It  is  said  that  Porter's  bid  was  grossly  inadequate  and  such  as  to 
shock  the  conscience,  and  that  on  this  ground  alone  the  court  was  justi- 
fied in  setting  aside  the  sale.  The  court  in  its  order  did  not  assign  the 
inadequacy  of  the  amount  Porter  agreed  to  pay  as  a  reason  for  its  ac- 
tion, but  it  seems  to  have  implied  it,  for  its  order  was  made  conditional, 
and  was  only  to  become  effective  upon  the  agreement  of  the  objecting 
parties  "to  bid  or  produce  a  bid  of  not  less  than  $7,500  (they  have  of- 
fered to  bid  $8,500)  and  consent  to  have  the  balance  over  liens  and  ex- 
penses go  into  the  estate  generally."  The  condition  which  the  court 
attached  to  its  order  makes  it  plain  that  it  could  not  have  attached  any 
serious  importance  to  the  reasons  it  mentioned  in  the  earlier  part  of 
its  opinion  for  vacating  the  order  confirming  the  sale.  The  court  seems 
to  have  been  under  the  impression  that  the  fact  that  a  larger  sum  would 
be  realized  on  a  resale  was  sufficient  justification  for  setting  aside  the 
first  sale,  when  taken  into  consideration  with  the  other  circimistances. 
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The  form  of  the  order  shows  that  the  court  did  not  regard  the  other 
circumstances  alone  as  sufficient  to  set  aside  the  sale. 

[8]  The  rule  is  that  inadequacy  of  price,  standing  alone,  is  not  suf- 
ficient ground  for  setting  aside  a  sale,  unless  the  inadequacy  is  so  great 
as  in  itself  to  raise  a  presumption  of  fraud  or  to  shock  the  conscience 
of  the  court.  The  difference  between  $6,250,  for  which  the  property 
was  first  sold,  and  $7,500,  for  which  the  court  was  willing  to  sell  on  the 
resale,  and  the  difference  between  the  amount  of  the  first  sale  and  the 
amount  of  $8,500,  realized  at  the  resale,  does  not  show  that  gross  in- 
adequacy which  warrants  a  resale.  The  cases  which  illustrate  what  is 
meant  by  inadequacy  which  shocks  the  conscience  are  cases  where  the 
difference  in  value  was  very  much  greater  than  the  difference  existing 
in  this  case.  In  Lankford  v.  Jackson,  21  Ala.  650,  property  worth  $1,- 
000  was  sold  for  $6.  In  Daly  v.  Ely,  51  N.  J.  Eq.  104, 26  Atl.  263,  prop- 
erty worth  $2,500  was  sold  for  $50.  In  Hardin  v.  Smith,  49  Tex.  420, 
property  worth  from  $2  to  $5  an  acre  was  sold  for  28  cents  per  acre. 
And  perhaps  a  sale  for  a  half  or  a  third  of  actual  value  may  be  within 
the  rule.  Sinnett  v.  Cralle,  4  W.  Va.  600.  But  such  a  difference  in 
value  as  is  shown  in  the  case  at  bar  cannot  be  regarded  as  coming 
within  the  rule,  even  when  taken  in  connection  with  the  circumstances 
already  noted.  The  circumstances  relied  upon  raise  no  presumption 
of  fraud  or  unfairness. 

Before  confirmation,  if  the  inadequacy  of  the  price  be  great,  slight 
circumstances  of  unfairness  on  the  part  of  the  party  benefited  will  be 
sufficient  to  prevent  confirmation,  and  will  justify  the  opening  of  the 
sale  for  further  bids.  In  Ballentyne  v.  Smith,  205  U.  S.  285,  27  Sup. 
Ct.  527,  51  L.  Ed.  803  (1905),  this  course  was  allowed,  the  property  be- 
ing worth  at  least  seven  times  more  than  the  sum  bid.  But  the  case 
is  different  after  the  sale  has  been  confirmed,  and  the  court  below 
seems  to  have  lost  sight  of  this  distinction.  After  a  sale  has  been  con- 
firmed, the  court  and  the  successful  bidder  are  regarded  as  occupying 
the  relation  of  vendor  and  purchaser  in  an  executed  sale,  and  nothing 
is  sufficient  to  avoid  it  which  would  not  set  aside  a  sale  of  like  character 
between  private  parties.  In  Morrison  v.  Burnette,  154  Fed.  617,  624, 
83  C.  C.  A.  391,  398  (1907)  the  Circuit  Court  of  Appeals  in  the  Eighth 
Circuit  declared  that: 

**The  rule  is  settled,  and  it  seems  to  be  universally  approved,  that  after  con- 
firmation of  a  judicial  sale  neither  inadequacy  of  price,  nor  offers  of  better 
prices,  nor  anything  but  fraud,  accident,  mistake,  or  some  other  cause  for 
which  equity  would  avoid  a  like  sale  between  private  parties,  will  warrant  a 
court  in  avoiding  the  confirmation  of  the  sale,  or  in  opening  the  latter  and  re- 
ceiving subsequent  bids.*' 

The  court  considered  the  rule  so  firmly  established  as  to  be  no  longer 
debatable,  and  in  that  view  of  the  matter  we  concur.  The  cases  are 
there  collected,  and  need  not  be  repeated  here.  And  in  view  of  the 
established  principles  there  can  be  no  doubt  that  the  court  below  has 
committed  a  serious  error  in  vacating  the  order  confirming  the  sale 
made  to  the  petitioner. 

The  order  which  set  aside  and  avoided  the  sale  to  the  petitioner,  and 
all  proceedings  based  thereon,  and  which  directed  a  new  sale  of  the 
property,  and  the  order  confirming  the  resale,  are  hereby  reversed. 
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The  case  is  remanded  to  the  trial  court,  with  directions  to  reinstate  the 
order  of  sale  to  the  petitioner  and  the  order  confirming  the  sale,  and 
to  take  further  proceedings  not  inconsistent  with  the  views  expressed 
in  this  opinion. 
It  is  so  ordered. 


(217  Fed.  22) 

POTLATCH  LUMBER  CO.  v.  HARKTNS. 

(Circnit  Court  of  Appeals,  Ninth  Circuit.    October  6,  1914.    Rehearing  Denied 

November  17,  1914.) 

No.  2374. 

1.  Master  and  Sebvant  (8  270*) — ^Action  fob  Injury  to  Servant — Evidence 

— Proof  of  Usage. 

In  an  action  to  recover  for  the  injury  or  death  of  an  employ^,  charged 
to  have  been  due  to  the  negligence  of  the  employer  in  using  a  machine 
which  was  unsuitable  for  the  purpose  to  which  it  was  applied,  it  is  com- 
petent for  plaintiff  to  show  that  such  use  was  not  customary,  where  evi- 
dence is  also  introduced  to  show  that  the  machine,  when  so  used,  was 
more  dangerous  to  employes  than  those  in  common  use. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  913- 
927,  932;    Dec.  Dig.  {  270.*] 

2.  Evidence  (§  471*) — Subjects  of  Expert  Testimony — ^Negligence. 

In  such  suit  an  objection  was  properly  sustained  to  questions  on  cross- 
examination  calling  for  the  opinion  of  the  witness  as  to  whether  the  man- 
ner in  which  the  work  was  done  was  not  the  most  "practicable,"  and  as 
to  whether  the  machine  was  not  **reasonably  safe." 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2149-2185; 
Dec.  Dig.  S  471.*] 

3.  Master  and  Servant  (J  293*) — ^Action  fob  Injury  to  Servant — Instruc- 

tions. 

Instructions  given  in  an  action  for  injury  to  an  employ^  considered, 
and,  taken  together,  held  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |§  1148- 
1156,  115&-1160;  Dec.  Dig.  §  293.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

Action  at  law  by  Susan  Harkins  against  the  Potlatch  Lumber  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Edward  J.  Cannon,  George  M.  Ferris,  and  Charles  E.  Swan,  all  of 
Spokane,  Wash.,  Walter  H.  Linforth,  of  San  Francisco,  Cal.,  and 
Black  &  Wemette,  of  Coeur  d'Alene,  Idaho,  for  plaintiff  in  error. 

Robert  H.  Elder  and  Ed.  S.  Elder,  both  of  Coeur  d'Alene,  Idaho, 
for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  defendant  in  error  recovered  a 
judgment  against  the  plaintiff  in  error  for  damages  on  account  of  the 
death  of  her  husband,  who  was  killed  while  employed  by  the.  plaintiff 
in  error  in  skidding  logs.     The  crew  of  which  the  deceased  was  a 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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member  was  engaged  in  skidding  logs  with  a  Marion  steam  loader. 
The  deceased,  with  two  others,  had  dragged  the  cable  with  which  the 
logs  were  skidded  out  about  400  feet,  to  a  point  where  they  attached 
the  cable  to  a  log.  The  men,  under  the  direction  of  the  foremen,  sta- 
tioned themselves  at  intervals  alongside  and  near  the  route  the  log  was 
to  travel.  This  was  done  for  the  purpose  of  signaling  to  the  engineer. 
The  timber  was  on  a  hillside,  with  a  grade  of  about  10  per  cent.  As 
the  log  was  being  hauled  in,  it  started  to  run,  and  in  its  course  it 
struck  and  upset  a  tree,  which  fell  upon  the  deceased.  Negligence  is 
alleged,  in  that  the  Marion  steam  loader  was  not  suitable  or  adapted 
to  be  used  as  a  skidding  machine,  and  was  not  equipped  with  the  prop- 
er appliances  commonly  used  on  skidding  machines,  and  was  a  dan- 
gerous, unsafe  machine  for  performing  the  work  of  skidding  logs,  in 
that  it  was  not  provided  with  a  whistle  cord  or  any  device  for  the 
purpose  of  giving  signals,  and  was  not  provided  with  a  haul-back  line. 
Error  is  assigned  to  the  denial  of  the  motion  of  the  plaintiff  in  er- 
ror for  an  instructed  verdict  in  its  favor,  on  the  ground  that  there  was 
no  proof  that  the  death  of  the  deceased  was  caused  by  the  negligence 
of  the  plaintiff  in  error,  that  the  Marion  steam  loader  was  a  reason- 
ably safe  machine,  such  as  was  in  general  use  throughout  the  country, 
and  that  the  deceased  assumed  all  risks  and  dangers  incident  to  the 
operation  thereof.  It  is  now  argued  that  the  evidence  shows  con- 
clusively that  the  machine  so  used  and  the  methods  adopted  at  the 
time  of  the  accident  were  the  same  as  those  adopted  and  used  under 
similar  circumstances  and  conditions  all  over  the  country,  and  that 
common  usage  is  the  supreme  test  of  due  care  in  the  selection  of  appli- 
ances and  the  adoption  of  methods  for  conducting  one's  business.  But 
this  argument  ignores  testimony  which  tended  to  prove  that,  while  the 
machine  was  in  general  use  for  loading  logs  on  cars,  it  was  not  used 
for  skidding  purposes,  and  that  increased  hazard  attended  its  use  for 
that  purpose.  We  are  not  convinced,  therefore,  that  the  court  below 
erred  in  denying  the  motion,  there  being  testimony  to  go  to  the  jury 
tending  to  show  the  negligence  of  the  plaintiff  in  error;  testimony  to 
the  effect  that  the  Marion  steam  loader  was  not  commonly  or  general- 
ly used  for  skidding  purposes ;  that  it  was  a  loading  machine,  and  in- 
tended to  be  used  only  in  loading  on  a  car  logs  lying  within  a  radius 
of  75  feet  therefrom,  and  by  means  of  a  short  cable.  There  was  tes- 
timony of  men  of  experience  in  logging  that  they  had  never  seen  the 
machine  used  for  skidding  purposes;  that  when  so  used  there  was 
no  way  of  giving  signals,  except  by  shouting  or  waving  the  hand ;  that 
a  machine  used  for  skidding  is  equipped  with  a  whistle  cord  for  sig- 
naling purposes  and  a  haul-back  line;  that  such  a  machine  has  two 
drums,  one  for  the  cable  which  draws  the  log,  the  other  for  the  haul- 
back  line ;  and  that  the  haul-back  line  is  used  for  two  purposes,  one  to 
carry  the  cable  out  into  the  timber,  the  other  to  hold  the  log  in  its  course 
as  it  is  being  drawn  by  the  cable.  There  was  evidence  that,  if  a  haul- 
back  line  had  been  used  in  drawing  the  log  which  occasioned  the  death 
of  the  deceased,  the  log  would  have  been  held  to  its  course  and  the 
accident  would  not  have  occurred. 
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[1]  It  is  true  that  employers  are  not  insurers,  and  that  the  party 
charging  negligence  does  not  prove  it  merely  by  showing  that  the  ma- 
chine is  not  in  common  use,  for  it  may  be  that  the  machine  used  is 
safer  than  those  which  are  in  common  use;  but  it  is  competent  to 
show  that  the  machine  is  unusual,  and  at  the  same  time  more  danger- 
ous than  those  in  common  use.  Although  there  is  conflict  in  the  deci- 
sions, the  better  doctrine  is  well  stated  by  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  in  American  Locomotive  Co.  v.  White,  205  Fed. 
260,  123  C.  C.  A.  464,  as  follows : 

"The  part  that  usage  should  play  in  controversies  like  the  case  before  us 
has  been  much  debated,  and  the  decisions  thereon  have  by  no  means  been 
uniform.  Confining  ourselves  for  the  present  to  the  point  now  in  issue,  we 
state  as  our  opinion  that  a  servant  may  be  permitted  to  prove  the  common 
usage  of  the  business,  when  he  charges  the  master  with  negligence  in  doing 
some  act  that  departs  from  the  usage ;  but  the  proof  should  be  accompanied 
by  evidence  that  the  departure  complained  of  has  increased  the  danger.  The 
increased  danger  may  appear  from  the  circumstances  of  the  act  in  contro- 
versy, or  (in  a  proper  case)  it  may  be  shown  by  the  direct  testimony  of  wit- 
nesses." 

See,  also,  Chicago  &  Great  Western  Ry.  Co.  v.  Egan,  159  Fed.  40, 
86  C.  C.  A.  230;  McGeehan  v.  Hughes,  217  Pa.  121,  66  Atl.  238; 
Giraudi  v.  Electric  Imp.  Co.,  107  Cal.  120,  40  Pac.  108,  28  L.  R.  A. 
596,  48  Am.  St.  Rep.  1 14. 

As  to  assumption  of  risk,  it  does  not  appear  from  the  evidence  that 
the  deceased  so  appreciated  the  risk  of  his  employment  that  the  case 
should  have  been  taken  from  the  jury.  The  deceased  had  been  work- 
ing as  a  carpenter  about  the  logging  camp,  and  about  two  weeks  be- 
fore the  accident  he  had  been  assigned  to  work  at  skidding  logs  with 
the  Marion  steam  loader.  Prior  to  that  time,  he  had  done  no  work 
with  that  kind  of  machine.  The  court,  under  proper  instructions,  sub- 
mitted to  the  jury  the  question  whether  he  assumed  the  risk. 

[2]  It  is  assigned  as  error  that  the  court  sustained  the  objection  to 
the  question  asked  the  witness  Younkin  on  cross-examination : 

"As  a  matter  of  fact,  they  were  doing  that  work  there  that  morning  in  the 
most  practicable  and  customary  and  usual  manner  under  the  circumstances. 
Isn't  that  true?" 

The  objection  was  sustained  on  the  ground  that  the  question  was 
leading,  and  the  court  said  that  he  would  not  permit  either  side  to  ask 
leading  questions  of  the  witness,  inasmuch  as  he  was  then  the  fore- 
man in  the  employment  of  the  plaintiff  in  error  and  was  the  son-in- 
law  of  the  defendant  in  error.  We  need  not  discuss  the  ground  on 
which  the  ruling  was  made.  We  think  there  was  no  error,  for  the 
reason  that  the  question  called  for  the  opinion  of  the  witness  as  to 
whether  or  not  the  method  of  doing  the  work  was  the  most  "prac- 
ticable."   In  17  Cyc.  56,  it  is  said : 

'"The  issue  of  negligence  can  in  most  cases  well  be  determined  by  the  judg- 
ment of  a  jury,  and  the  inference,  conclusion,  or  judgment  of  witnesses  is  re- 
jected. This  rule  has  been  applied,  for  example,  ♦  •  •  as  to  conduct — as 
whether  it  was  cautious,  dangerous,  in  the  line  of  duty,  necessary,  negligent, 
proper,  prudent,  reasonable,  professionally  skillful,  safe,  usual,  or  unusual, 
and  whether  such  conduct  constituted  good  management." 
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Decisions  in  point  are  Atchison,  T.  &  S.  F.  R.  Co.  v.  Myers,  63  Fed. 
793,  11  C.  C.  A.  439;  Hunt  v.  Kile,  98  Fed.  49,  38  C.  C.  A.  641 ;  Seese 
V.  Northern  Pacific  R.  Co.  (C.  C.)  39  Fed.  487 ;  Inland  &  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed. 
270;  Henion  v.  New  York,  N.  H.  &  H.  R.  Co.,  79  Fed.  903,  25  C.  C. 
A.  223. 

The  foregoing  considerations  and  authorities  are  applicable,  also,  to 
the  contention  that  the  court  below  erred  in  sustaining  objections  to 
questions  propounded  to  witnesses  as  to  whether  or  not  the  machine 
known  as  the  Marion  steam  loader  was  a  reasonably  safe  machine  for 
the  purpose  of  skidding  logs  within  a  radius  of  500  feet. 

[3]  At  the  close  of  the  instructions  to  the  jury,  counsel  for  plain- 
tiflF  in  error  excepted  to  that  portion  thereof  "which  stated  that  the 
question  for  the  jury  to  decide  was  whether  the  use  of  the  Marion 
steam  loader  as  it  was  being  used  at  the  time  of  this  accident  was 
more  hazardous  than  if  used  with  a  haul-back."  The  court  expressed 
his  understanding  that  the  charge  had  not  been  so  given,  and  in  fact 
it  had  not.    The  court  said : 

'To  explain:  Suppose  the  defendant  had  employed  some  other  method  by 
which  certainly  this  accident  could  not  have  happened,  and  yet  that  method 
had  been  attended  with  danger  of  other  accidents;  that  is,  accidents  of  dif- 
ferent kinds.  As  an  illustration,  if  horses  had  been  employed  for  hauling  in 
these  logs,  this  particular  accident,  of  course,  would  not  have  occurred.  It 
could  not  have  occurred  in  just  this  way;  but  the  question  still  remains 
whether  this  method  is  more  hazardous,  and  unreasonably  hazardous — more 
hazardous  than  the  method  of  skidding  the  logs  by  the  use  of  horses.  So, 
referring  to  the  matter  of  using  a  signal  device  and  haul-back  line,  possibly 
this  particular  accident  might  have  been  avoided.  But  you  would  not  be 
justified  in  concluding  that  this  is  an  improper  method,  or  a  negligent  method, 
simply  or  merely  from  the  fact  that  you  may  conclude  that  this  accident  could 
have  been  avoided.  The  question  still  remains  for  you  to  answer,  namely, 
whether  this  method  was  more  hazardous  than  the  other  referred  to,  namely, 
the  haul-back.'* 

We  find  no  error  in  the  instructions  so  given,  especially  when  it  is 
considered  in  the  light  of  the  other  instructions,  which  covered  all 
questions  involved  in  the  case.  It  was  necessary  for  the  court  to  sub- 
mit to  the  jury  the  question  whether  the  machine  in  use  was  unusual, 
and  whether  it  was  more  hazardous  than  the  machine  equipped  with  a 
haul-back  line.    We  find  no  error. 

The  judgment  is  affirmed. 


(217  Fed.  25) 
NORFOLK  SAND  &  GRAVEL  CORPORATION  ▼.  OHIO  LOCOMOTIVE 

CRANE  CO. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit     September  8,  1914.) 

No.  1248. 

!•  Evidence  (§  441*) — Extbinsio  Evidence  of  Contbacts — Offee  and  Ac- 
ceptance. 

Where  a  proposal  to  purchase  an  electric  crane  provided  that  the  terms 
were  50  per  cent  cash  30  days,  balance  in  four  notes  of  equal  amount, 
payable  3,  6,  9,  and  12  months,  at  6  per  cent,  and  that  aU  communica- 
tions between  the  parties,  whether  verbal  or  written,  with  reference  to 


*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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the  subject  of  the  contract,  were  superseded  by  the  proposal  and  its  ac- 
ceptance by  the  purchaser,  followed  by  Its  approval  by  an  officer  of  the 
seller,  should  constitute  a  binding  contract,  and  no  modification  should 
be  binding  on  either  party,  unless  it  should  be  in  writing,  signed  and  ac- 
cepted in  the  same  manner  as  the  original  contract,  a  letter  written  by 
the  seller's  Southern  representative,  confirming  an  agreement  as  a  part 
of  the  proposal  that  the  seller  should  take  an  electric  machine  of  the 
buyer  and  allow  iP2,300  on  the  price  of  the  new  one,  not  accepted  or 
signed  by  any  of  the  seller's  officers,  and  not  shown  to  have  been  sub- 
mitted to  the  seller  for  acceptance,  was  ineffective  to  supersede  the  terms 
specified  in  the  accepted  proposal. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  1719,  1723- 
1763,  1765-1845,  2030-2047 ;   Dec.  Dig.  §  441.«] 

2  Pbincipal  and   Agent    (J   173*) — ^Acts  of  Agent — Ratification — Evi- 
dence. 

In  an  action  for  the  balance  of  the  price  of  a  crane,  evidence  held  in- 
sufficient to  show  a  ratification  by  the  seller  of  an  agreement  of  its  agent 
to  accept  an  old  crane  owned  by  the  buyer  as  part  payment. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  {§  659- 
661 ;  Dec.  Dig.  {  173.*] 

3.  Sales  (§  418*) — Breach  oi^  Contract — Damages. 

For,  the  breach  of  a  seller's  contract  the  buyer  may  recover  such  dam- 
ages as  are.  the  natural,  proximate,  and  certain  consequences  thereof,  but 
cannot  recover  those  which  are  remote,  speculative,  and  contingent. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  1174-1201;  Dec 
Dig.  §  418.*] 

4.  Sales  (§  420*) — Breach  of  Contract — Elements  of  Damages. 

Where  it  is  doubtful  whether  items  of  damage  claimed  by  a  buyer  from 
the  seller's  breach  of  contract  are  the  natural,  proximate,  and  certain  con- 
sequences of  the  breach,  or  are  remote,  speculative,  and  contingent,  the 
question  must  be  determined  as  one  of  fact 

[Ed.  Note,— For  other  cases,  see  Sales,  Cent  Dig.  {  1202;  Dec.  Dig.  | 
420*] 

5.  Sales  (§  418*) — Breach  of  Contract — Damages — Loss  of  Profits. 

In  an  action  for  the  price  of  a  locomotive  crane,  the  buyer  was  not  en- 
titled to  recover  on  a  counterclaim  the  estimated  extra  cost  of  unloading 
gravel  by  reason  of  the  failure  of  the  crane  to  work  properly,  or  the  ex- 
pense of  demurrage  due  to  the  same  cause.    • 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  1174-1201;  Dec 
Dig.  S  418.«] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Action  by  the  Ohio  Locomotive  Crane  Company  against  the  Norfolk 
Sand  &  Gravel  Corporation.  Judgment  for  plaintiff  for  less  than  the 
relief  demanded.  Defendant  brings  error,  and  plaintiff  assigns  cross- 
error.    Affirmed. 

Albert  L.  Roper  and  Ralph  H.  Riddleberger,  both  of  Norfolk,  Va. 
(Riddleberger  &  Roper,  of.  Norfolk,  Va.,  on  the  brief),  for  plaintiff  in 
error. 

William  H.  White,  Jr.,  and  W.  H.  T.  Loyall,  both  of  Norfolk,  Va. 
(Loyall,  Taylor  &  White,  of  Norfolk,  Va.,  on  the  brief),  for  defendant 
in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges. 

*For  other  casee  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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WOODS,  Circuit  Judge.  This  action  for  $4,800,  the  alleged  contract 
price  of  a  hoisting  crane  and  a  cab,  was  tried  under  consent  by  the  court 
without  a  jury,  and  resulted  in  a  judgment  in  favor  of  the  plaintiff  for 
the  amount  claimed,  less  $709.48  allowed  to  the  defendant  on  its  claim 
of  damages  for  breach  of  the  contract  as  to  the  motive  power.  The 
assignments  of  error  bring  up  the  defenses  which  were  rejected  by  the 
District  Court.  In  passing  on  these  the  principle  must  be  applied  that 
all  findings  of  fact  by  the  District  Judge  having  reasonable  support  in 
the  evidence  must  be  accepted  as  true. 

The  defendant's  first  claim  is  a  credit  of  $2,300,  which  it  is  alleged 
the  plaintiff  contracted  to  allow  for  an  old  crane  which  the  new  one 
was  to  displace.  G.  W.  Butt  was  the  agent  at  Norfplk  of  the  Ohio  Lo- 
comotive Crane  Company,  through  whom  the  negotiations  for  the  sale 
of  the  crane  began.  On  April  11,  1912,  the  Ohio  Company  signed  a 
paper  partly  printed  and  partly  written  called  "Proposal  No.  2328," 
signed  in  its  name,  "per  Chas.  F.  Michael,  Sec'y,"  indorsed  or  "accept- 
ed" by  the  Norfolk  Company  April  15,  1912,  "per  Geo.  W.  Roper,  V. 
P.,"  and  "approved"  by  the  Ohio  Company,  "per  Chas.  F.  Michael, 
Sec'y,"  April  17,  1912.  The  contract  thus  made  contained  these  stipula- 
tions : 

"The  terms  of  payment  are  50  per  cent  cash  30  days  from  date  of  Invoice, 
balance  In  4  notes  of  equal  amount,  payable  3,  6,  9,  and  12  months  from  date 
of  inyolce,  said  notes  to  bear  6  per  cent.  Interest" 

"All  previous  communications  between  the  parties  hereto,  whether  verbal 
or  written,  with  reference  to  the  subject-matter  herein  dealt  with,  shall  be  su- 
perseded by  this  proposal,  and  its  acceptance  by  the  purchaser  (or  by  a  duly 
authorized  agent  of  the  purchaser),  followed  by  its  approval  by  an  oflBcer  of 
the  company,  whose  signature  It  must  bear  shall  make  It  a  binding  contract ; 
however  the  proposal,  unless  accepted  by  the  purchaser  within  thirty  days 
from  its  date,  may,  at  the  option  of  the  company  and  without  notice,  be  de- 
clared void  and  withdrawn." 

**No  modification  of  the  contract  shall  be  binding  upon  either  party,  unless 
such  modification  shall  be  in  writing,  signed  and  accepted  in  the  same  man- 
ner as  the  original  contract" 

In  a  letter  dated  April  13,  1912,  addressed  to  the  Norfolk  Company 
and  signed  in  the  name  of  the  Ohio  Company,  "by  G.  W.  Butt,  So.  Rep- 
resentative," is  found  this  stipulation  : 

"Confirming  agreement  and  making  part  of  proposal  No.  2328,  we  will  take 
the  electric  machine  completed  that  you  are  now  using  as  part  payment  on 
the  locomotive  crane  we  are  to  furnish ;  the  allowance  price  being  $2,300  as 
it  now  stands." 

[1]  The  finding  of  the  District  Judge  that  this  paper  was  not  sent 
to  the  Ohio  Company  with  the  proposal  and  was  not  approved  by  an 
officer  of  the  company  is  well  supported  by  the  evidence.  The  defend- 
ant was  under  the  duty  to  ascertain  the  extent  of  Butt's  authority.  So 
far  from  the  conduct  of  the  plaintiff  leading  the  defendant  to  suppose 
that  Butt  had  authority  to  make  the  terms  of  sale,  it  very  explicitly  neg- 
atived such  authority.  The  requirement  that  the  contract  be  in  writing 
and  be  sent  to  the  Ohio  Company  for  the  approval  of  an  officer  plainly 
notified  defendant  that  Butt's  representation  extended  no  further  than 
taking  and  sutwnitting  to  his  principal  a  written  offer.  The  letter  relied 
on  by  defendant  as  part  of  the  offer  was  not  only  a  separate  document, 
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but  it  purported  to  supersede  the  provision  of  the  formal  instrument 
that  50  per  cent,  cash  should  be  paid  in  30  days  by  the  totally  different 
provision  that  the  plaintiff  should  take  the  old  machine  at  a  valuation 
of  $2,300.  The  defendant,  having  been  thus  put  on  notice  not  to  rely 
on  Butt's  promise,  must  take  the  consequences  of  his  failure  to  send  the 
letter  to  the  plaintiff  along  with  the  formal  contract  for  approval  of  its 
terms.  The  plaintiff  having  submitted  to  the  defendant  a  written  .offer 
of  sale  clear  in  all  its  terms,  and  the  defendant  having  accepted  it  in 
writing,  no  unauthorized  promise  of  Butt  can  affect  the  right  of  the 
plaintiff  to  enforce  the  contract.  If  there  be  loss,  the  defendant  must 
bear  it,  since  it  was  its  own  fault  that  it  was  deceived  by  Butt's  letter. 
National  Safe  Deposit  Co.  v.  Hibbs,  229  U.  S.  391,  33  Sup.  Ct.  818,  57 
L.  Ed.  1241. 

[2 J  2.  The  defendant  next  contends  that  the  evidence  admits  of  no 
other  reasonable  inference  than  that  the  plaintiff  by  its  conduct  ratified 
Butt's  agreement  to  accept  the  old  machine  as  part  payment  of  the  pur- 
chase money.  On  July  10,  1912,  after  the  crane  had  been  set  up,  the 
plaintiff  wrote,  calling  attention  to  the  payments  provided  for  in  the 
contract.  In  reply  Mr.  Roper,  vice  president  of  the  defendant  com- 
pany, wrote  a  letter  mentioning  the  failure  of  the  machine  to  come  up 
to  specifications,  and  saying: 

**I  do  not  quite  understand  the  meaning  of  the  third  paragraph  of  your  let- 
ter, on  second  page.  In  accordance  with  our  contract,  you  were  to  allow  us 
$2,300,  which  practically  represented  the  cash  payment  for  our  old  crane. 
This  matter  was  taken  up  by  us  with  your  representative  and  made  a  por- 
tion of  an  agreement  or  proposal  numbered  2328." 

To  this  the  plaintiff  answered  as  follows: 

'•We  are  in  receipt  of  your  letter  of  the  15th  inst.,  contents  of  which  have 
been  very  carefully  noted,  and,  as  we  thought  these  matters  could  be  best  ex- 
plained to  you  verbally,  we  have  arranged  to  have  our  Mr.  Rogers  call  upon 
you,  having  left  here  last  evening,  feeling  that  he  will  be  able  to  satisfy  you 
on  the  several  points  you  have  raised.  Therefore  we  will  await  Mr.  Rogers' 
report" 

Rogers,  being  delayed  by  other  work,  did  not  get  to  Norfolk  until 
September.  It  appears  from  the  correspondence  that  all  matters  of 
difference  were  discussed  by  him  with  defendants  and  Butt,  but  it  does 
not  appear  that  he  made  any  concession  as  to  the  terms  of  payment. 

The  following  extract  from  a  letter  of  the  vice  president  of  the  Nor- 
folk Company,  dated  November  18th,  shows  clearly  that  he  regarded 
the  difference  as  to  the  terms  and  manner  of  payment  in  abeyance  pend- 
ing the  efforts  of  the  Ohio  Company  to  make  the  machine  work  satis- 
factorily : 

"Mr.  Hemdon  spoke  to  me  with  respect  to  settlement  for  the  machine,  and 
I  told  him  that,  as  soon  as  this  motor  could  be  changed  and  the  machine  put 
in  shape  as  contemplated,  we  would  be  more  than  glad  to  take  up  with  you 
question  of  settlement.  I  told  him  that  the  delay  was  caused  by  your  failure 
to  send  machine  properly  equipped,  and  that  this  delay  on  your  part  caused  us 
to  be  involved  in  a  lawsuit,  which  will  result  in  a  great  deal  of  expense.  I 
suggested  to  Mr.  Herndon  that  as  soon  as  the  machine  was  altered  in  ac- 
cordance with  his  views,  with  the  motor  in  the  new  position,  it  would  be  bet- 
ter for  some  member  of  your  firm  to  take  the  matter  of  settlement  up  with 
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US  In  person.  I  believe  you  will  find  this  the  best  way,  especially  In  view 
of  the  seeming  misunderstanding  on  your  part  with  respect  to  the  old  ma- 
<aiine." 

It  is  true  that  ratification  may  be  implied  from  silence  or  failure  to 
repudiate  after  knowledge  of  the  unauthorized  act  of  an  agent.  Feild 
V.  Farrington,  77  U.  S.  (10  WaU.)  141,  19  L.  Ed.  923;  Insurance  Co. 
V.  McCain,  96  U.  S.  84,  24  L.  Ed.  653.  But  whether  silence  or  failure 
to  repudiate  amounts  to  ratification  is  a  question  of  fact  depending  on 
circumstances.  Supervisors  v.  Schenck,  72  U.  S.  (5  Wall.)  772,  18  L. 
Ed.  556;  Hansen  v.  Boyd,  161  U.  S.  397,  16  Sup.  Ct.  571,  40  L.  Ed. 
746.  The  entire  correspondence,  and  especially  the  defendant's  letter, 
tends  strongly  to  support  the  conclusion  of  the  District  Judge  that  the 
difference  as  to  the  manner  and  terms  of  payment  was  understood  by 
both  parties  as  remaining  open  until  the  machine  was  made  to  work 
satisfactorily. 

3.  The  question  of  damages  is  not  free  from  difficulty.  The  District 
Judge  filed  two  separate  papers  as  his  findings  of  fact,  but  as  both  were 
filed  before  the  judgment  was  entered,  and  are  referred  to  as  the  basis 
of  the  judgment,  they  must  be  read  together  as  one  paper.  In  the  first 
of  these  papers  items  to  the  amount  of  $709.48  are  allowed  to  the  de- 
fendant as  follows : 

Material,  and  other  Items  necessary  to  alteration  of  machine  (not 
disputed)    $394  48 

Loss  while  machine  could  not  be  used  at  all  during  period  in  which 
alterations  were  being  made,  21  days  at  $15  a  day 315  00 

The  following  items  were  disallowed : 

Higher  cost  of  operation  of  machine  that  was  Inadequate  and  not  In 
accordance  with  contract: 

Extra  cost  of  unloading  15,971  cu.  yds.  of  gravel  @  .0389^ $621  27 

Extra  cost  of  unloading  32,907  cu.  yds.  of  sand  @  .02^ 658  14 

Amount  paid  Southern  Transportation  Co.  demurrage  for  overtime  on 
gravel  barges  which  could  not  be  discharged  in  time  allowed  on 
account  of  slowness  and  inadequacy  of  hoist  (vouchers  1083,  1326 
and    1495) 202  50 

In  the  second  paper  filed,  referring  to  these  disallowed  items,  among 
other  things,  the  court  found  "that  the  defendant  proved  certain  dam- 
ages in  offset  as  set  forth  in  statements  Nos.  1,  2,  3,  and  4,  to  be  read 
as  part  of  this  finding,"  etc.,  and  then  repeats  his  disallowance  of  the 
items.  The  argument  in  favor  of  allowing  the  defendant  these  items 
may  be  thus  summarized :  The  evidence  shows  beyond  dispute  that  the 
extra  cost  of  handling  the  gravel  and  sand  was  incurred,  and  that  the 
demurrage  was  paid,  because  of  the  failure  of  the  machine  to  do  the 
full  work  contemplated  by  the  contract,  and  the  District  Judge  by  the 
special  finding  above  mentioned  has  so  held.  From  this  the  inference 
is  drawn  that  the  District  Court  could  not  have  rejected  the  items,  ex- 
cept on  the  theory  that  the  damages  were  too  remote,  and  that  in  this 
the  court  committed  error  of  law. 

[3,4]  The  argimient  is,  we  think,  unsound.  The  courts,  it  is  true, 
hold  as  a  principle  of  law  that  damages  which  were  in  the  contempla- 
tion of  the  parties,  and  actually  resulted,  as  the  natural,  proximate,  and 
certain  consequence  of  a  breach  of  the  contract,  are  recoverable,  and 
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that  remote,  speculative,  or  contingent  damages  are  not.  It  is  also  true 
that  there  are  many  claims  for  damages  falling. so  clearly  and  distinctly 
on  one  or  the  other  side  of  the  line  that  the  courts  fix  their  status  as  a 
matter  of  law.  But  the  rule  is  well  established  that  in  the  intermediate 
region  of  doubt  the  question  whether  the  damages  fall  on  one  or  the 
other  side  is  one  of  fact.  United  States  v.  Morgan,  52  U.  S.  (1 1  How.) 
154,  13  L.  Ed.  643;  Benjamin  v.  Hillard,  64  U.  S.  (23  How.)  149,  16 
L.  Ed.  518;  Hutchins  v.  Munn,  209  U.  S.  246,  28  Sup.  Ct.  504,  52  L. 
Ed.  776 ;  Herencia  v.  Guzman,  219  U.  S.  44,  31  Sup.  Ct.  135,  55  L.  Ed. 
81.  Numerous  authorities  on  these  familiar  rules  are  collated  in  53 
L.  R.  A.  33,  note. 

[5]  The  damages  disallowed  in  this  case  are  in  this  region  of  doubt. 
There  was  no  definite  evidence  as  to  the  profits  or  losses  of  the  busi- 
ness, and  the  charge  for  extra  cost  of  unloading  rested  on  estimate  and 
not  certain  data.  There  was  no  evidence  showing  that  the  plaintiff  had 
notice  that  the  slow  work  of  the  machine  due  to  inadequate  power 
would  result  in  the  expense  of  demurrage.  In  addition  to  this  there 
was  evidence  tending  to  show  that  the  defendant  might  have  minimized 
the  damage  by  using  the  old  machine  at  an  expense  of.  about  $300  until 
the  new  could  be  made  satisfactory,  and  also  that  the  failure  of  the 
machine  to  give  satisfaction  was  due  to  the  lack  of  skill  in  operation, 
rather  than  lack  of  adequate  power  in  the  motor  furnished  by  the  plain- 
tiff. No  doubt  the  District  Judge  took  all  these  matters  into  consid- 
eration in  holding  that,  while  proof  had  been  made  that  the  defendant 
suffered  the  damages  mentioned  in  the  disallowed  items,  yet  those  al- 
lowed represented  in  amount  all  that  could  be  reasonably  charged  to  the 
plaintiff  as  the  proximate  result  of  its  failure  to  furnish  an  adequate 
motor.  Enough  has  been  said  to  show  that  this  conclusion  is  not  with- 
out support  in  the  evidence.    This  being  so,  the  findings  are  conclusive. 

Looking  at  the  entire  record,  we  think  all  the  special  findings  of  fact 
made  by  the  court  had  reasonable  support  in  the  evidence,  and  the  judg^ 
ment  must  therefore  be  affirmed. 

Affirmed. 


(217  Fed.  30) 

NORTHERN  COMMERCIAL  CO.  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  0,  1014.) 

No.  2294. 

Whabves  (S  3*) — License  Taxes — "Public  Wharf.*' 

Where  plaintiff,  a  transportation  corporation,  operated  a  wharf  Id 
connection  with  its  business  as  common  carrier.  In  which  it  carried  goods 
for  all  shippers  and  stored  the  goods  on  Its  wharf  In  Alaska,  such  wharf 
was  a  public  one,  though  it  did  not  make  a  separate  charge  for  wharfage 
apart  from  the*  freight  charge  for  transporting  the  goods,  within  Code  Cr. 
Proc.  Alaska,  §  460,  as  amended  by  Pol.  Code  Alaska,  §  29,  imposing  a  li- 
cense tax  on  persons  maintaining  public  docks,  wharves,  and  warehouses 
in  Alaska. 

[Ed.  Note. — For  other  cases,  see  Wharves,  Dec.  Dig.  |  3.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
PubUc  Wharf.] 
■  '  ■ 

*For  other  cases  see  same  topic  &  9  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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In  Error  to  and  on  Appeal  from  the  District  Court  o£  the  United 
States  for  the  Fourth  Division  of  the  Territory  of  Alaska ;  Edward 
E.  Cushaman  and  Peter  D.  Overfield,  Judges. 

Submission  of  controversy  between  the  United  States  of  America 
and  the  Northern  Commercial  Company.  From  a  judgment  in  favor 
of  the  United  States,  the  Commercial  Company  brings  error  and  ap- 
peals.   Affirmed. 

See,  also,  217  Fed.  33,  133  C.  C.  A.  143. 

Un^er  the  provisions  of  chapter  28  of  the  Code  of  Civil  Procedure  of  Alaska, 
which  declares  that  parties  to  a  question  in  controversy  which  might  be  the 
subject  of  an  action  In  a  court  of  record  may  submit  the  same  to  the  de- 
termination of  such  court  without  action,  by  setting  forth  in  writing  the  facts 
upon  which  the  controversy  depends,  and  verifying  the  same  by  the  oaths 
of  the  parties,  the  parties  to  the  present  controversy  stipulated  the  facts  in 
regard  to  the  same  In  substance  as  follows:  That  the  defendant,  the  plain- 
tiff in  error  herein,  a  corporation  incorporated  under  the  laws  of  the  state  of 
New  Jersey,  Is  carrying  on  a  general  merchandise  and  transportation  busi- 
ness In  the  territory  of  Alaska.  That  section  460  of  the  Code  of  Criminal 
Procedure  of  Alaska,  as  amended  by  section  29  of  the  Political  Code,  provides 
that  any  person  or  persons,  corporation,  or  company,  prosecuting  or  attempt- 
ing to  prosecute  any  of  the  following  lines  of  business  within  the  district  of 
Alaska,  shall  first  apply  for  permission  so  to  do  from  the  District  Court  or  a 
subdivision  thereof  in  said  district,  and  pay  for  said  license  for  the  respec- 
tive lines  of  business  and  transportation  as  follows,  to  wit:  Public  docks, 
wharves,  and  warehouses,  10  cents  per  ton  on  freight  handled  or  stored.  That 
during  the  last  three  years  the  defendant  has  been  carrying  on  a  merchandise 
and  transportation  business  in  Alaska,  and  has  handled  a  large  amount  of 
freight,  for  itself  and  its  shippers,  a  portion  of  which  freight  has  been  landed 
at  Chena  for  transportation  from  that  point  by  rail  to  the  town  of  Fair- 
banks. That  the  defendant  contends  that  It  does  not  maintain  or  conduct 
a  pabUc  dock,  wharf,  or  warehouse  at  Fairbanks,  but  it  does  maintain  at 
Fairbanks  warehouses  within  which  it  stores  merchandise  belonging  to  it, 
and  which  it  transports  by  its  steamboats  from  points  outside  of  Alaska  to 
Fairbanks,  and  in  which  at  times  it  stores  general  merchandise  belonging  to 
It  and  its  shippers.  That  its  wharf  and  warehouse  at  Fairbanks  Is  on  the 
river  bank,  at  which  steamers  owned  by  defendant  land  and  unload  the  freight 
belonging  to  the  defendant  and  its  shippers,  but  that  no  wharfage  charge, 
dockage  charge,  or  storage  charge  is  made  for  freight  so  handled  upon  said 
wharf.  That  the  defendant  does  not  accept  goods  on  storage  for  hire,  nor 
does  it  permit  boats  other  than  its  own  to  land  at  its  warehouse  and  docks 
for  the  purpose  of  unloading  goods  for  hire.  That  the  defendant  contends 
that  It  should  not  be  compelled  to  pay  a  license  fee  of  10  cents  per  ton  on 
freight  handled  or  stored  by  it,  but  that  the  United  States  contends  other- 
wise, and  consents  that  the  controversy  be  submitted  to  the  court  for  con- 
struction. It  was  further  stipulated  between  the  parties  that  there  has  been 
no  effort  on  the  part  of  defendant  to  avoid  payment  of  the  license  aforesaid, 
if  defendant  Is  lawfully  chargeable  therewith.  It  was  further  stipulated  that, 
in  the  event  that  the  court  should  determine  that  defendant  should  pay  the 
license  fee,  thereupon  a  referee  might  be  appointed  to  ascertain  the  amount 
of  tonnage  upon  which  said  fee  should  be  paid,  and  report  to  the  court,  which 
report  should  be  subject  to  review  by  the  court  as  in  other  matters. 

Upon  the  hearing  the  court  ruled  that  the  defendant  is  liable  for  the  pay- 
ment of  a  license  fee  or  tax  of  10  cents  per  ton  on  freight  handled  on  Its 
wharf  at  Fairbanks,  consigned  and  belonging  to  persons  or  corporations  other 
than  the  defendant  herein;  and  the  court,  for  the  purpose  of  having  all 
matters  in  controversy  between  the  parties  made  a  part  of  the  record,  with 
the  consent  of  the  parties,  ordered  that  the  statement  of  facts  be  supplemented 
by  adding  thereto  a  supplemental  paragraph,  to  be  considered  as  part  of  the 
original  statement  of  facts,  which  paragraph  is  as  follows : 

*That  since  the  filing  of  the  original  statement  of  facts  in  this  action,  and 
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during  the  years  1907,  1908,  1909,  1910,  and  1911,  defendant  has  been  con- 
ducting a  wharf  in  Fairbanks,  in  the  same  manner  as  set  forth  in  the  original 
statement  of  facts  herein,  and  in  connection  with  these  years  it  is  consented 
that  the  court,  in  determining  this  action,  shall  determine  whether  or  not 
the  said  defendant  is  liable  to  pay  a  license  tax  or  fee  on  the  amount  of 
freight  handled  upon  its  wharf  at  Fairbanks,  belonging,  consigned  to,  or  con- 
signed by  persons  or  corporations  other  than  the  defendant  herein,  during 
said  years,  and  the  amount  thereof;  that  is  to  say,  that  the  court  shall  have 
jurisdiction  in  the  present  action  to  detemdne  the  controversy  between  the 
parties  plaintiff  and  defendant  from  the  year  1905  down  to  and  including 
the  year  1911." 

Thereafter  the  court  made  an  interlocutory  order  appointing  a  referee,  and 
directed  that  he  take  testimony  as  to  the  number  of  tons  of  freight  belonging 
or  consigned  to  or  by  i)ersons  or  corporations  other  than  the  defendant  during 
the  several  years  mentioned  in  the  amended  and  agreed  statement  of  facts. 
Upon  the  report  of  the  referee  it  was  adjudged  that  the  defendant  pay  to  the 
United  States  a  license  fee  of  10  cents  per  ton  upon  the  amount  of  such 
freight,  so  handled  on  its  public  wharf,  amounting  to  the  sum  of  $2,199.94. 
From  th&t  judgment  the  present  appeal  is  taken. 

Lloyd  S.  Ackerman,  of  San  Francisco,  Cal.,  and  McGowan  &  Clark, 
of  Fairbanks,  Alaska,  for  plaintiff  in  error  and  appellant. 
James  J.  Crossley,  U.  S.  Atty.,  of  Fairbanks,  Alaska. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  here  presented  is  whether  the  wharf  used  by  the  plaintiff  in 
error  was  a  public  wharf,  such  as  to  be  subject  to  the  license  tax  under 
the  statute.  In  John  J.  Sesnon  Co.  v.  United  States,  182  Fed.  573,  105 
C.  C.  A.  HI,  we  held  that  the  laws  of.  Alaska  imposing  license  taxes 
on  different  kinds  of  business  are  to  be  construed  liberally,  to  carry  out 
the  purposes  of  their  enactment.  In  Transportation  Co.  v.  Parkers- 
burg,  107  U.  S.  691, 699,  2  Sup.  Ct.  732,  27  L.  Ed.  584,  a  private  wharf 
was  defined  to  be  a  wharf  which  the  owner  has  constructed  and  re- 
serves for  his  private  use.  The  wharf  maintained  by  the  plaintiff  in 
error  does  not  come  within  this  definition.  It  is  a  wharf  which  the 
plaintiff  in  error  operates  in  connection  with  its  business  of  a  common 
carrier.  In  that  business  it  carries  the  goods  of  all  shippers.  It  trans- 
ports upon  its  vessels  goods  for  the  public,  and  it  stores  such  goods  on 
its  wharf,  and,  while  it  makes  no  separate  charge  for  wharfage,  it  must 
be  assumed  that  the  freight  money  pays  for  all  services  rendered,  in- 
cluding the  use  of  the  wharf.  In  John  J.  Sesnon  Co.  v.  United  States, 
we  approved  the  following  instruction  which  was  given  to  the  jury: 

"The  business  of  conducting  a  wharf  is  a  business  incident  and  part  of  the 
lighterage  business,  and  you  will  remember  that  if  they,  aa  a  lighterage  com- 
pany, received  freight,  without  any  discrimination,  as  to  persons,  or  as  to 
consignees,  from  aU  persons,  all  comers,  all  those  who  applied  for  the  benefit 
of  their  lighter  plant  and  their  lighter  services,  why,  then,  it  was  a  public 
wharf.  If  they  only  landed  freight  for  their  own  purposes,  for  their  own 
uses,  why  then,  of  course,  It  would  be  a  private  wharf,  and  would  not  be 
subject  to  a  license." 

We  think  it  should  be  held  that  a  wharf  is  a  public  wharf,  within  the 
terms  of  the  statute,  if  the  public  .are  allowed  to  use  it 
The  judgment  is  affirmed. 
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<217  Fed.  33) 

NORTHERN  COMMERCIAL  CO.  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  13,  1914.) 

No.  2293. 

1.  Submission  of  Oontboverst    (J   14*) — Right  to  Appeal — Estoppel  to 

Object. 

Where  both  parties  treated  a  dispute  as  one  suitable  to  be  submitted 
to  the  court  without  action  as  a  civil  controversy,  as  authorized  by  Code 
Civ.  Proc.  Alaska,  c.  28,  and  it  was  determined  at  the  trial  on  that  theory 
without  objection,  and  Judgment  rendered  In  favor  of  defendant.  It  could 
not  object  on  appeal  that  plaintiff  was  not  entitled  to  have  the  judgment 
reviewed,  because  the  subject  of  the  controversy  was  not  one  which  the 
parties  could  lawfully  submit  to  the  court  for  determination  without  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Submission  of  Controversy,  Cent  Dig. 
I  15 ;  Dec.  Dig.  {  14.*] 

2.  Statutes  (J  217*) — Construction. 

Where  a  statute  is  ambiguous,  the  court  may  put  itself  as  far  as  possi- 
ble in  the  light  that  the  Legislature  enjoyed,  including  the  history  of  the 
times,  to  discover  the  legislative  intent,  but  not  so  where  the  language  is 
clear  and  the  meaning  obvious. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent.  Dig.  {  293 ;  Dea  Dig. 
I  217.«] 

8.  Statutes  (§  225*) — Constbuction — Earlieb  Acts. 

Statutes  relating  to  the  same  subject,  including  earlier  acts  which  have 
expired  or  been  repealed,  must  be  construed  in  pari  materia. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  §{  302,  303 ;  Dec. 
Dig.  S  225.*] 

4.  Statutes  (§§  197,  206*)— Construction— "Or"— "And." 

In  construing  a  statute,  effect  if  possible,  must  be  given  to  every  word 
and  phrase,  so  as  to  render  the  statute  a  harmonious  whole,  and  the 
words  "or"  and  "and"  may  be  convertible,  if  the  sense  requires  it 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  §{  275,  283 ;  Dec. 
Dig.  §§  197,  206.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
And;   Or.] 

B.  Shipping   (|  6*) — License  Taxes— Statutes — Construction — "Not  Pay- 
ing .License  ob  Tax  Elsewhere." 

Act  July  13,  1902,  c.  1082,  32  Stat  385,  divided  the  district  of  Alaska 
into  three  recording  and  Judicial  divisions,  and  Code  Cr.  Proc.  Alaska, 
S  460,  provides  that  transportation  lines,  propelled  by  mechanical  power, 
registered  in  the  district  of  Alaska,  or  **not  pajring  license  or  tax  else- 
where," shall  pay  a  license  tonnage  tax  on  each  vessel,  and  shall  obtain 
a  license  to  prosecute  such  business  from  a  district  court,  or  a  subdivi- 
sion thereof,  within  the  district  of  Alaska.  Ueld,  that  the  words  **not 
paying  license  or  tax  elsewhere"  should  he  construed  as  limited  to  the 
payment  of  a  license  tax  under  the  act  in  one  of  the  districts  of  Alaska, 
and  hence  a  transportation  line  operating  vessels  within  Alaskan  and 
Canadian  waters  and  paying  a  tax  in  Canada  was  not  for  that  reason 
exempt  from  liability  for  the  tax  imposed  by  section  460. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent.  Dig.  §§  12-15:  Dec. 
Dig.  I  a*] 

0.  Shipping  (J  6*) — Babges — ^License  Taxes — Statute — Constbuction. 

Code  Cr.  Proc.  Alaska,  {  460,  imposing  a  license  tax  on  freight  and 
passenger  transportation  lines  propelled  by  mechanical  power,  registered 

•For  other  cebm  tee  tame  topic  A  9  numbbr  In  Dec.  A  Am.  Digs.  1907  to  dmte.  A  Rep'r  Indezee 
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In  the  District  of  Alaska,  includes  barges  operated  by  craft  propelled  by 
mechanical  power. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Cent  Dig.  {{  12-15;    Dec 
Dig.  §  6.«] 

In  Error  to  and  on  Appeal  from  the  District  Court  of  the  United 
States  for  the  Fourth  Division  of  the  Territory  of  Alaska;  Edward 
E.  Cushman  and  Peter  D.  Overfield,  Judges. 

Submission  of  controversy  between  the  United  States  and  the  North- 
em  Commercial  Company  and  Northern  Navigation  Company.  From 
a  judgment  in  favor  of  the  United  States,  the  companies  named  appeal 
and  bring  error.    Affirmed. 

See,  also,  217  Fed.  30,  133  C.  C.  A.  140. 

This  cause  was  presented  to  the  trial  court,  under  the  title  of  United 
States  of  America  v.  Northern  Commercial  Company  and  Northern  Naviga- 
tion Company,  upon  an  agreed  statement  of  facts,  in  pursuance  of  the  pro- 
visions of  chapter  28  of  the  Code  of  Civil  Procedure  of  Alaska,  whereby  it 
appears  that,  during  the  years  1905  and  1006,  the  defendant  the  Northern 
Commercial  Company  operated  certain  stemwheel  steamboats  for  transpor- 
tation purposes  on  the  Yukon  river  and  its  tributaries,  plying  between  ports 
in  the  district  of  Alaska  and  ports  in  Yukon  Territory,  Canada,  for  the  opera- 
tion of  which  no  licenses  were  procured,  and  during  the  same  years  operated 
certain  other  steamboats  on  the  Yukon  river  and  its  tributaries,  and  in  the 
Bering  Sea,  at  points  between  St  Michael  and  Fairbanks,  Alaska,  for  which 
operation  licenses  were  procured  in  pursuance  of  section  460  of  the  Code  of 
Criminal  Procedure  of  the  District  of  Alaska:  that  for  the  boats  operated 
between  points  in  Alaska  and  points  in  Canada  the  company  was  compelled 
to  and  did  pay  to  the  Canadian  government  a  tax  of  8  cents  per  ton  gross, 
and  that  the  United  States  was  also  exacting  a  tonnage  tax  of  $1  net,  cus- 
tomhouse measurement,  upon  the  same  vessels,  which  the  Transportation 
Company  resists,  claiming  that  it  should  not  be  required  to  pay  such  license 
of  $1  per  ton  on  any  such  river  steamboats  not  operated  wholly  upon  the  wa- 
ters of  Alaska.  The  stipulation  setting  forth  the  agreed  statement  was  filed 
in  court  October  27,  1906.  The  cause  was  not  brought  on  for  trial  until  Au- 
gust 19,  1911,  and  on  the  24th  of  that  month  the  parties,  by  order  of  court, 
were  permitted  to  amend  their  statement  of  facts  to  cover  also  the  years 
1907  to  1911,  inclusive. 

The  statute  under  which  the  license  tax  of  $1  net  is  claimed  to  be  due  the 
government  is  section  460,  supra,  and  provides  that  any  person,  corporation, 
or  company  prosecuting  any  of  the  following  lines  of  business  within  the  dis- 
trict of  Alaska  shall  first  obtain  license  to  do  so  from  a  District  Court  or  a 
subdivision  thereof  in  said  district,  and  pay  for  said  license  for  the  respec- 
tive lines  of  business  and  trade  as  follows: 

"Freight  and  passenger  transportation  lines,  propelled  by  mechanical  pow- 
er, registered  in  the  district  of  Alaska,  or  not  paying  license  or  tax  elsewhere, 
and  river  and  lake  steamers,  as  well  as  transportaticm  lines  doing  business 
wholly  within  the  district  of  Alaska,  one  dollar  per  ton  per  annum  on  net 
tonnage,  custom-house  measurement,  of  each  vessel. 

''Ships  and  shipping:  Ocean  and  coastwise  vessels  doing  local  business  for 
hire  plying  in  Alaskan  waters,  registered  in  Alaska  or  not  paying  license  or 
tax  elsewhere,  one  dollar  per  ton  per  annum  on  net  tonnage,  customhouse 
measurement,  of  each  vessel." 

The  judgment  of  the  trial  court  being  in  favor  of  the  government,  the  de- 
fendants prosecute  both  an  appeal  and  a  writ  of  error. 

*For  other  cases  see  same  topic  &  9  nxtmbbb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Thomas  McGowan  and  John  A.  Clark,  both  of  Fairbanks,  Alaska, 
and  Lloyd  S.  Ackerman,  William  Thomas,  Louis  S.  Beedy,  James  Lan- 
agan,  all  of  San  Francisco,  Cal.,  for  appellants  and  plaintiffs  in  error. 

James  J.  Crossley,  U.  S.  Atty.,  and  Louis  R.  Gillette,  Asst.  U.  S. 
Atty.,  both  of  Fairbanks,  Alaska. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
[  1  ]  Preliminarily,  the  government  challenges  the  right  of  the  defend- 
ants to  prosecute  either  an  appeal  or  a  writ  of  error  to  this  court,  on 
the  ground  that  the  subject  of  controversy  is  not  one  which  the  parties 
could  lawfully  submit  to  the  court  for  determination  without  an  action. 

Chapter  28  of  the  Code  of  Civil  Procedure  provides  for  the  submis- 
sion to  the  court  by  the  parties  involved  of  a  question  in  controversy 
which  might  be  the  subject  of  an  action,  and  relates  to  civil  actions  or 
controversies.  It  is  urged  that  the  proceeding  is  in  effect  an  application 
for  a  license,  coupled  with  a  protest  against  being  required  to  take  one 
out  as  a  prerequisite  to  transacting  the  particular  business  desired  to 
be  engaged  in.  But  we  do  not  so  regard  it.  It  is  manifest  that  there 
was  a  dispute  between  the  parties  as  to  whether  the  defendants  were 
liable  to  the  payment  of  the  $1  net  tonnage  tax,  the  government  con- 
tending for  and  the  defendants  against  the  proposition,  and  it  was  no 
doubt  the  purpose  of  the  parties  by  the  stipulation  to  submit  the  ques- 
tion or  controversy  to  the  court  for  its  adjudication. 

Were  the  controversy  such  as  that  a  civil  action  would  He,  there 
could  scarcely  be  a  doubt  that  a  submission  could  be  had  under  the  stat- 
ute. We  have  been  cited  to  no  statute  by  virtue  of  which  a  civil  action 
will  lie  for  the  recovery  of  the  license  tax ;  but  the  omission  to  take 
out  such  a  license  and  pay  the  tax  is  made  a  misdemeanor,  ptmishable 
by  fine  and  imprisonment.  However,  the  parties  have  seen  fit  to  treat 
the  dispute  as  one  suitable  to  be  submitted  to  the  court  for  determina- 
tion, without  action,  as  a  civil  controversy,  and  we  are  not  disposed, 
ajfter  the  government  has  acquired  the  judgment  of  the  court  on  that 
theory,  to  deny  the  defendants  their  remedy  by  appeal  or  the  prosecu- 
tion of  a  writ  of  error  from  such  judgment.  It  would  be  unjyst  that 
the  government  should  obtain  an  advantage  upon  a  given  theory,  and 
then  perpetuate  the  advantage  by  a  repudiation  of  such  theory.  It 
should  be  further  remarked  that  the  question  as  to  whether  the  cause 
was  one  suitable  to  be  so  submitted  to  the  trial  court  was  not  once 
raised  in  that  court. 

The  principal  question  arising  from  the  controversy  is  whether  the 
defendant  companies  were  required  by  the  statute  noticed  in  the  state- 
ment to  procure  a  license  and  to  pay  the  tonnage  tax  imposed  during 
the  years  involved.  This  depends  wholly  upon  the  proper  construction 
of  the  statute. 

[2]  As  a  premise,  certain  well-established  principles  of  construction 
may  be  recounted.  The  court  may  with  propriety,  where  the  language 
o£  the  statute  appears  to  be  ambiguous  or  the  meaning  doubtful,  put 
itself  so  far  as  possible  in  the  light  that  the  lawmakers  enjoyed,  and 
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View  the  situation  as  it  appeared  to  them,  and  thereby  ascertain  and 
discover  the  purpose  and  intendment  of  the  enactment  from  the  lan- 
guage employed,  in  connection  with  the  attending  conditions  and  cir- 
cumstances, including  the  history  of  the  times.  United  States  v.  Union 
Pacific  Railroad  Co.,  91  U.  S.  72,  79,  23  L.  Ed.  224;  Piatt  v.  Union 
Pacific  Railroad  Co.,  99  U.  S.  48,  64,  25  L.  Ed.  424 ;  Smith  v.  Town- 
send,  148  U.  S.  490,  494,  13  Sup.  Ct.  634,  37  L.  Ed.  533. 

It  is  scarcely  necessary  to  observe  that,  where  the  language  of  the 
statute  is  clear  and  unambiguous,  no  resort  to  the  rule  is  essential,  for, 
the  meaning  being  obvious,  the  statute  construes  itself. 

[3]  Statutes  relating  to  the  same  subject-matter  must  be  construed 
in  pari  materia.  This  may  include  the  earlier  acts  and  such  as  have 
expired  or  been  repealed  as  well.  Sections  43  and  48,  Endlich  on  the 
Interpretation  of  Statutes. 

[4]  Effect,  if  possible,  must  be  given  to  every  word  and  phase  of  the 
statute,  so  as  to  render  it  a  harmonious  whole ;  and  the  words  "or"  and 
"and"  are  sometimes  convertible,  as  the  sense  may  require. 

[5]  The  principal  difficulty  attending  the  construction  of  the  present 
statute  hinges  about  the  words  "or  not  paying  license  or  tax  elsewhere." 
The  statute  was  adopted  as  an  amendment  of  a  preceding  statute,  which 
read,  "Freight  and  passenger  transportation  lines,  propelled  by  me- 
chanical power  on  inland  waters,  one  dollar  per  ton  per  annum  on  net 
tonnage,  customhouse  measurement,  of  each  vessel ;"  the  clause  relat- 
ing to  ships  and  shipping  being  the  same  as  now,  with  the  words  "regis- 
tered in  Alaska  or  not  paying  license  or  tax  elsewhere"  omitted.  Act 
March  3,  1899,  c.  429,  30  Stat.  1336. 

The  later  statute,  or  the  one  under  consideration,  was  adopted  June 
6,  1900.  31  Stat.  321,  c.  786.  It  is  comprised  in  an  act  making  provi- 
sion for  a  civil  government  for  Alaska,  which  by  its  fourth  section 
establishes  a  District  Court,  consisting  of  three  divisions,  to  be  presided 
over  by  a  judge  for  each  division. 

By  a  still  later  act,  approved  June  13, 1902  (32  Stat.  385,  c.  1082),  the 
district  of  Alaska  was  divided  into  three  recording  and  judicial  divi- 
sions. 

That  the  statute  was  intended  to  require  license  of  vessels  doing  a 
transportation  business  partly  on  waters  of  Alaska  and  partly  on  wa- 
ters elsewhere  is  evidenced  by  the  provision,  "as  well  as  transportation 
lines  doing  business  wholly  within  the  District  of  Alaska."  True,  when 
Congress  passed  the  act,  it  was  doubtless  known  to  it  that  steamboats 
and  other  craft  were  plying  on  the  Yukon  river  between  points  in  Alas- 
ka and  points  in  Canada,  a  foreign  country,  as  well  as  between  points 
wholly  in  Alaska;  but  it  must  be  considered  that  Congress  was 
legislating  for  the  district  of  Alaska,  the  object  being  to  provide  rev- 
enue for  carrying  on  its  governmental  affairs,  and  the  new  statute  has 
added  another  subject  touching  which  revenue  may  be  exacted. 

Plaintiffs  in  error  insist  that  the  words  "or  not  paying  license  or  tax 
elsewhere"  must  be  given  a  general  application,  and  that  the  intendment 
of  the  statute  is  that  they  shall  relate  to  the  payment  of  a  license  or  tax 
in  Canada,  or  other  place  outside  the  territory  of  Alaska,  as  well  as  in 
Alaska. 
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It  may  be  that  Congress  was  apprised  that  such  vessels  would  be  sub- 
ject to  a  tax  in  Canada;  but,  in  view  of  the  fact  that  they  were  made 
the  subject  of  license  for  revenue  in  the  district  of  Alaska,  it  can  hardly 
be  supposed  that  it  intended,  at 'the  same  stroke  of  the  pen,  to  exempt 
from  license  the  very  subject  designed  by  it  for  producing  revenue  at 
home,  or  to  make  such  revenue  dependent  upon  whether  some  foreign 
country  should  exact  a  tax  upon  the  same  subject.  Under  such  a  con- 
struction the  legislation  for  revenue  purposes  might  prove  entirely  fu- 
tile, and,  indeed,  it  would  in  the  present  case  as  to  the  added  subject, 
as  all  the  vessels  plying  on  the  Yukon  between  Alaska  and  Canada  are 
subject  to  a  tax  in  Canada. 

Looking  further  into  the  statute,  the  transportation  lines  are  required 
to  apply  for  and  obtain  the  license  from  a  District  Court,  or  a  subdivi- 
sion thereof,  in  the  district ;  there  being  three  judicial  divisions,  as  we 
have  seen.  It  seems,  therefore,  more  in  consonance  with  the  purpose 
of  Congress  to  interpret  the  clause  as  being  addressed  to  the  court  as 
well  as  for  the  delimitation  of  the  license,  and  if  the  transportation  line 
or  lines  are  paying  the  license  or  tax  in  some  other  judicial  division  of 
the  territory,  then  it  or  they  would  not  be  further  subject  to  the  license 
tax.  In  other  words,  these  words  simply  qualify  the  subject  designated 
for  license,  so  that  the  tax  may  not  be  imposed  in  more  than  one  judi- 
cial subdivision  of  the  territory.  This  is  the  only  rational  rendition 
which  will  give  practical  effect  to  the  statute,  and  at  the  same  time  give 
meaning  and  effect  to  all  the  words  of  the  statute.  The  clause  relating 
to  ships  and  shipping  would  seem  to  bear  out  this  construction.  It  was 
simply  designed  to  make  ocean  and  coastwise  vessels  doing  a  local  busi- 
ness subjects  of  a  license  tax  for  territorial  revenue  purposes,  and  it 
was  not  intended  to  exempt  such  vessels  from  the  tax  because  they 
might  be  paying  a  license  or  tax  somewhere  else  in  the  United  States  or 
foreign  countries.  It  is  only  where  they  are  paying  a  license  or  tax  in 
some  other  judicial  division  of  the  territory  that  they  will  be  thus  ex- 
empt. 

We  have  not  overlooked  the  grammatical  construction  given  the  stat- 
ute by  Professor  Gayley.  It  is  interesting  and  academically  instructive, 
but  where  the  language  is  ambiguous,  or  its  meaning  involved,  such 
construction  must  give  way  to  the  settled  rules  of  legal  construction. 

[8]  Another  question  submitted  is  whether  the  statute  applies  to 
barges.  If  used  in  connection  with  mechanical-power  propelled  craft, 
there  exists  no  reason  why  they  should  not  also  be  subject  to  the  same 
license  or  tax.  As  the  tug  and  tow  are  often  one  in  legal  parlance,  so 
when  a  barge  is  pushed  forward  through  means  of  a  vessel  propelled 
by  mechanical  power,  and  used  for  transportation  of  freight  or  passen- 
gers, the  two  vessels  are  in  practical  effect  one,  and  must  submit  to  the 
license  or  tax. 

The  judgment  o£  the  trial  court  will  be  affirmed. 
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(217  Fed.  38) 

PITTS  BANKING  CO.  v.  CLAYTON. 

In  re  CHANDLE3R. 

(Circuit  Court  of  Appeals,  Fiftli  arcult.    October  5,  1914.) 

No.  2505. 

Evidence   (§  575*) — Competency — ^Testimont  Given  bt  Witness  in  Pbiob- 
Proceeding. 

Where  a  bankrupt,  as  a  witness  for  the  plaintiff  in  an  action  by  his 
trustee  to  recover  preferences,  gave  testimony  favorable  to  defendant, 
plaintiff  was  entitled  to  show  that  he  had  given  contradictory  testimony 
on  a  hearing  before  the  referee  for  the  purposes  of  impeachment,  but 
such  testimony  was  not  admissible  to  prove  the  facts  alleged,  and  its  sub- 
mission to  the  jury  generally  to  be  considered  by  them  on  the  issues  was 
prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {§  2407-2409; 
Dec.  Dig.  §  575.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia ;  Emory  Speer,  Judge. 

Action  at  law  by  Cook  Clayton,  as  trustee  in  bankruptcy  of  Gray 
Chandler,  against  the  Pitts  Banking  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

John  R.  L.  Smith,  of  Macon,  Ga.,  and  J.  T.  Hill,  of  Cordele,  Ga.,  for 
plaintiff  in  error. 

Andrew  H.  Heyward  and  J.  N.  Talley,  both  of  Macon,  Ga.,  for  de- 
fendant in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

FOSTER,  District  Judge.  In  this  matter  Cook  Clayton,  trustee  of 
Gray  Chandler,  bankrupt,  filed  his  suit  against  the  Pitts  Banking  Com- 
pany to  recover  $1,732.45,  the  aggregate  of  some  six  or  more  payments 
made  to  the  bank  within  four  months  of  the  adjudication  and  alleged 
to  be  preferential.  The  bank  admitted  receiving  payments  aggregating 
$748.42  on  certain  notes  of  Chandler,  but  denied  knowledge  of  his  in- 
solvency at  the  time,  or  that  same  constituted  preferences.  At  the  close 
of  the  evidence  the  bank  moved  for  a  directed  verdict  in  its  favor,  which 
was  denied.  On  the  trial  the  plaintiff  offered  Chandler  as  a  witness. 
He  testified  that  his  business  was  running  along  as  usual  in  November, 
1910,  and  he  was  paying  some  of  his  debts,  and  thought  if  his  goods 
could  be  sold  at  a  reasonable  profit  he  would  break  even,  and  that  the 
bank  was  not  pressing  him.  Certain  evidence  given  by  him  before  the 
referee  on  a  previous  occasion,  tending  to  contradict  his  statement  that 
the  bank  was  not  pressing  him,  was  then  read  to  him.  He  was  cross- 
.  examined  by  the  court  concerning  the  discrepancy,  and  attempted  an 
explanation,  which  apparently  was  not  satisfactory.  He  was  then  ad- 
monished as  follows : 

"This  is  a  very  serious  matter,  Mr.  Chandler;  you  are  sworn  to  teU  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  and  not  to  do  that  is  to 

*For  other  cases  see  same  topic  &  3  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
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commit  perjury,  and  perjury  Is  a  punishable  offense ;  a  man  doesn't  commit 
perjury  in  this  court,  If  the  court  knows  it,  without  having  to  undergo  a 
trial  for  it" 

In  the  course  of  his  charge  the  court  took  occasion  to  say : 

**You  must  bear  in  mind  the  testimony  of  all  the  witnesses,  and  you  must 
consider  the  testimony  of  the  bankrupt  himself.  How  was  it  that  he  testified 
on  direct  examination  here,  after  being  put  up  by  Mr.  Talley  for  the  trustee 
as  Ws  witness,  that  the  bank  did  not  push  him  for  money?  Did  he  try  to 
convey  the  impression  to  the  jury  that  the  bank  had  no  reason  to  know  his 
condition?  Yet  when  we  turn  to  the  evidence  before  the  referee  it  is  as  fol- 
lows: *Q.  Didn't  they  know  you  were  in  pretty  bad  shape  financially?  A. 
Yes,  sir.'  That  is  an  important  fact  within  itself.  *Q.  Didn't  they  know  you 
were  in  pretty  bad  shape  financially?  A.  Yes,  sir.  Q.  Who  knew  that,  the 
cashier?  A.  The  cashier  and  th^  directors  both  knew  it,  I  suppose.  Q.  How 
did  they  know  it?  A.  I  had  been  owing  the  bank  some  money  some  time. 
Q.  Did  you  have  some  talks  with  them  just  before  you  left  about  your  con- 
dition— tell  them  you  were  pretty  hard-pressed?  A.  No,  sir.  Q.  They  had 
been  pressing  you  for  payment?  A.  Yes,  sir;  they  had  been  squeezing,  push- 
ing, wanting  money.*  Now  he  tells  you  the  securities  wanted  that  Is  that 
true?  Take  the  whole  case  together,  the  testimony  before  the  referee,  did 
he  tell  the  truth  then?  If  that  was  the  truth,  did  the  bank  have  a  reasonable 
opportunity  to  know  his  financial  condition  and  otherwise  that  this  payment 
was  a  preference?  Didn't  it  know  that  he  was  in  pretty  bad  shape?  He 
said  the  directors  and  cashier  both  knew  it  What  is  the  truth  about  It? 
That  is  for  you  gentlemen  to  find." 

Defendant  excepted  to  this  portion  of  the  charge  upon  the  ground 
that  the  report  of  Gray  Chandler's  testimony  before  the  referee  was 
not  in  evidence,  and  the  following  colloquy  took  place : 

"The  Court:  Was  not  that  testimony  put  in  evidence? 

**Ck)unsel  for  Plaintiff:  No,  sir;  but  Gray  Chandler  admitted  on  the  stand 
here  to  have  so  testified  before  the  referee. 

"The  Court:  I  withdraw  what  I  said  about  the  evidence  taken  before  the 
referee,  and  you  will  only  bear  in  mind,  gentlemen,  that  portion  which  Gray 
Chandler  testified  to  be  true  here." 

Defendant  again  excepted  on  the  ground  that  it  was  not  proper  to 

submit  either  his  admission  as  to  what  he  testified  before  the  referee 

or  the  report  of  the  testimony  before  the  referee  as  evidence  of  the  fact, 

as  it  could  only  be  admitted  for  the  purpose  of  tearing  down  what  he 

testified  to  on  the  stand.    Thereupon  the  court  further  charged  the  jury 

as  follows: 

"I  will  modify  my  charge  in  that  respect,  gentlemen.  The  evidence  ichich 
he  recited  from  the  stand  here  that  he  gave  before  the  referee  may  or  may 
not  he  sufficient,  as  you  may  regard  it  in  connection  with  all  the  other  tes- 
timony in  the  case,  to  show  that  in  point  of  fact  the  hank  was  ^pushing  and 
squeezing*  him^  (Italics  ours.)  You  must  take  his  evidence  here  on  that  sub- 
ject in  connection  with  all  the  other  evidence  in  the  case  and  determine  what 
is  the  truth.  If  you  believe  from  his  evidence  here  that  he  testified  one  way 
there,  and  you  see  from  his  evidence  and  bearing  and  everything  else  con- 
nected with  his  manner  of  giving  testimony  here  that  he  was  leaning  improi)- 
erly  toward  the  defendant  here,  you  can  consider  it,  and  take  together  all  the 
circumstances,  and  regard  that  as  a  circumstance,  with  the  other  facts  in 
the  case,  as  illuminative  of  your  efforts  to  find  out  what  is  the  truth,  viz.: 
\Vb.s  the  bank  pushing  him  or  was  it  not  pushing  him?" 

The  defendant  then  excepted  to  said  portion  of  said  charge,  and  in- 
structions as  so  modified,  upon  the  grounds  previously  urged,  with  some 
amplification.    The  court  declined  to  further  modify  the  charge,  and  the 
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case  went  to  the  jury,  and  resulted  in  a  verdict  for  plaintiflF,  on  which 
judgment  was  subsequently  entered.  Defendant  assigns  as  errors  the 
overruling  of  its  motion  to  direct  and  the  remarks  of  the  judge  above 
quoted. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  further  recite  or 
analyze  the  testimony,  except  to  say  that  but  for  the  evidence  of  Chand- 
ler given  before  the  referee  there  was  nothing  to  indicate  that  the  bank 
was  pressing  him  for  payment  of  his  notes.  On  the  contrary,  both  he 
and  the  cashier,  who  was  the  only  officer  in  active  charge  of  the  bank, 
testify  that  it  was  not  pressing  him.  The  importance  of  Chandler's 
testimony  befoile  the  referee  had  been  accentuated  by  the  cross-exam- 
ination of  the  court  and  the  admonition  to  the  witness.  In  this  situa- 
tion it  was  vitally  essential  to  the  defendant  that  the  jury  be  charged 
clearly  regarding  the  probative  effect  of  Chandler's  former  testimony. 
No  objection  was  raised  to  its  use  to  show  his  contradictory  statements, 
and  no  point  is  now  made  on  that  ground,  but  in  any  event  it  could  only 
be  used  to  impeach  his  credibility,  and  could  have  no  effect  to  prove 
the  facts  therein  shown.  As  to  this  the  text-writers  agree,  and  the  rule 
is  thus  clearly  stated  by  Mr.  Jones : 

**In  some  states  the  statute  broadly  provides  that  the  one  producing  a  wit- 
ness may  show  that  at  other  times  he  has  made  statements  inconsistent  with 
his  present  testimony.  But  under  these  statutes  the  courts  have  frequently 
rejected  such  testimony  unless  surprise  or  hostility  was  shown.  And  when 
received  the  courts  hold  that  such  statements  are  admissible  only  for  the  pur- 
pose of  impeachment  and  not  to  prove  the  truth  of  the  facts  stated  in  the 
declaration."    Jones  on  Evidence,  paragraph  855. 

The  portion  of  the  charge  complained  of  was  prejudicial  to  the  de- 
fendant. To  this  the  judge's  attention  was  called  by  timely  exception. 
There  is  nothing  in  the  charge  as  originally  given  that  would  tend  to 
offset  or  neutralise  the  effect  of  the  above  quoted  remarks,  and  the  sub- 
sequent modifications  do  not  help  matters.  On  the  contrary,  they  could 
have  no  other  effect  than  to  give  the  jury  to  understand  that  they  might 
consider  Chandler's  evidence  before  the  referee  as  sufficient  to  show 
that  in  point  of  fact  the  bank  was  "pushing  and  squeezing"  him,  and 
that  it  was  an  important  fact  on  which  recovery  might  depend. 

The  charge  was  error.  As  for  this  reason  the  judgment  must  be  re- 
versed, it  is  unnecessary  to  pass  on  the  other  assignment. 

Reversed  and  remanded. 
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(219  Fed.  45) 

KENTUCKY  COAL  LANDS  CO.  v.  MINERAL  DEVELOPMENT  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  9,  1914.) 

No.  2487. 

1.  Courts  (|  7*>— Natums  of  Action — "Local"  ob  "Tbansitobt  Action." 

An  action  of  ejectment  under  the  Kentucky  Code,  which  permits  also 
the  recovery  of  damages  for  detention,  is  a  *'locar*  and  not  a  ''transitory 
actlon."t 

2.  Coubts  (8  269*) — Jubisdiction  of  Fedebal  Coubts — Local  Actions. 

Under  Judiciary  Act  March  3,  1875,  c.  137,  §§  1,  8,  18  Stat.  470,  472,  as 
amended  by  Act  March  3,  1887,  c.  373,  §  1,  24  Stat.  552,  and  Act  Aug.  13, 
1888,  c.  866,  §  1,  25  Stat.  433  (Comp.  St  1913,  §§  991  [1],  1039),  as  before 
their  enactment,  a  federal  court  of  the  district  in  which  the  property, 
wlilch  is  the  subject-matter,  is  situated,  has  jurisdiction  of  the  local  ac- 
tions described  in  said  section  8,  where  the  necessary  diverse  citizenslilp 
exists,  without  regard  to  the  residence  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  8  809;  Dec.  Dig. 
I  269.*] 

3.  BouKDABiEs  (5  40*) — Location  of  Lines — Questions  fob  Jurt. 

The  location  of  the  lines  of  a  survey  held,  under  the  evidence,  a  ques- 
tion of  fact  for  the  jury,  under  the  Kentucky  rule  of  decision  that,  where 
the  language  used  is  ambiguous,  the  lines  the  surveyor  Intended  to  de- 
scribe by  such  language  must  govern. 

TEd.  Note.—For  other  cases,  see  Boundaries.  Cent  Dig.  H  196-204; 
Dec.  Dig.  8  40.*] 

4.  Coubts  if  96*) — ^Rulb  or  Stabs  Dsoisia 

Under  the  rule  of  stare  decisis,  a  decision  of  the  Circuit  Court  of  Ap- 
peals in  a  suit  in  equity,  in  which  it  considered  the  questions  of  both  fact 
and  law,  determining  the  lines  of  an  old  survey,  is  binding  only  as  to  the 
matters  of  law  Xledded,  and  in  a  subsequent  action  at  law  between  dif- 
ferent parties,  but  Involving  the  same  survey,  where  there  is  additional 
evidence  raising  new  questions  of  fact,  the  prior  decision  does  not  pre- 
clude the  submission  of  such  questions  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f I  325,  327,  328,  334 ; 
Dec.  Dig.  f  96.*] 

fi.   WOBDS  AND   PHBASES — ^**JUEISraCTI0N." 

Jurisdiction  is  the  power  to  proceed  by  authorized  service. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Jurisdiction.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky ;  Andrew  M.  J.  Cochran,  Judge. 

Action  by  the  Kentucky  Coal  Lands  Company  against  the  Mineral 
Development  Company.  Judgment  for  defendant,  and  plaintiflf  brings 
error.    Reversed. 

For  opinion  below,  see  191  Fed.  899. 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  See  note  at  end  of  case. 
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E.  C.  O'Rear,  of  Frankfort,  Ky.,  and  R.  D.  Silliman,  of  New  York 
City,  for  plaintiff  in  error. 

S.  B.  Dishman,  of  Barboursville,  Ky.,  and  E.  L.  Worthington,  of 
Maysville,  Ky.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPpN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  The  plaintiff  in  error  brought  what  was 
called  an  action  of  ejectment  in  the  state  court  against  the  defendant  in 
error.  The  parties  will  be  named  herein  as  they  were  called  below. 
The  defendant  removed  the  case  into  the  court  below  upon  the  ground 
of  diverse  citizenship ;  its  petition  for  removal  showing  that  plaintiff 
was  a  citizen  of  New  York  and  defendant  was  a  citizen  of  Virginia. 
The  plaintiff  moved  to  remand ;  its  motion  being  based  on  the  ground 
that  neither  party  was  a  resident  of  the  Eastern  District  of  Kentucky. 
The  motion  to  remand  was  denied,  and  plaintiff  assigns  error  thereon. 

When  the  case  came  on  for  trial  on  the  merits  before  a  jury,  it  de- 
veloped that  the  Kentucky  patent  on  which  plaintiff's  title  depended 
was  the  same  one  which  had  been  involved  and  had  been  considered  by 
this  court  in  Mineral  Co.  v.  Tuggle  Co.,  151  Fed.  450,  81  C.  C.  A.  34; 
and  the  District  Judge,  thinking  that  the  question  here  was  only  the 
construction  of  the  patent  and  so  was  a  question  of  law,  and  that  it  had 
been  decided  by  this  court  in  the  former  case,  directed  a  verdict  for  de- 
fendant.   Error  is  also  assigned  upon  this  ruling. 

Having  in  mind  that  a  suit  cannot  be  removed  from  a  state  court  to 
the  United  States  District  Court  of  a  district  in  which  it  could  not 
have  been  brought  (Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150, 
51  L.  Ed.  264;  In  re  Moore,  209  U.  S.  490,  28  Sup.  Ct.  585,  706,  52 
L.  Ed.  904,  14  Ann.  Cas.  1164),  it  is  apparent  that  the  right  of  removal 
in  this  case  depended  on  the  answer  to  this  question : 

''Was  the  general  grant  of  Jurisdiction  found  in  the  earlier  part  of  section 
1  of  the  act  of  March  3,  1887,  covering  cases  where  the  matter  in  controversy 
exceeds  the  Jurisdictional  amount,  and  is  between  citizens  of  different  states, 
so  limited  by  the  later  part  of  the  same  section  that  such  an  action  as  this 
could  not  be  brought  at  all  in  the  federal  courts,  unless  the  land  involved 
lay  in  the  district  of  the  residence  of  the  plaintiff  or  the  defendant?" 

[1]  The  common-law  action  of  ejectment  was  classified  as  mixed 
rather  than  as  either  real  or  personal ;  but  the  actions  which  are  com- 
monly called  by  that  name,  when  brought  under  Codes  like  that  of 
Kentucky,  are  purely  actions  to  recover  the  property.  As  is  said  of 
the  Code  action  in  Pomeroy  on  Code  Remedies  (3d  Ed.)  294 : 

"It  far  more  nearly  resembles,  In  all  of  its  essential  features,  the  ancient 
real  actions  which  were  displaced  in  use  by  ejectment  ♦  *  *  It  does  not 
bear  the  slightest  resemblance  to  the  action  of  ejectment  as  that  was  con- 
trived by  the  old  judges  and  lawyers,  and  only  confusion  and  misconception 
result  from  applying  to  it  that  name." 

While  the  petition  in  this  case  prays  both  that  plaintiff  be  adj'udged 
the  owner  of  the  described  tracts  and  that  it  recover  damages  for  the 
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unlawful  detention,  yet  the  action  to  recover  the  land  itself  is  none  the 
less  a  real  action  because  there  is  united  with  it,  under  the  permission 
of  the  Code,  another  action  which  is  personal ;  and  it  is  enough  for  the 
present  inquiry  if  there  is  disclosed  on  the  record  one  separable  con- 
troversy properly  removable  to  the  federal  courts,  since  in  that  case 
it  is  immaterial  that  another  nonremovable  controversy  is  joined. 
Barney  v.  Latham,  103  U.  S.  205,  210,  26  L.  Ed.  514.  The  distinctive 
character  of  the  action  makes  it  clear  that  it  is  a  local  and  not  a  transi- 
tory action,  because  that  is  true  even  of  a  common-law  ejectment. 
Northern  Indiana  Co.  v.  Michigan  Central  Co.,  56  U.  S.  (15  How.)  233, 
242,  14  L.  Ed.  674. 

[2]  Assuming  then,  as  we  must,  that  the  present  action  is  local,  not 
transitory,  we  meet  the  question  whether  it  is  affected  by  the  limitation 
as  to  residence  found  in  the  latter  part  of  the  section,  or  whether  that 
limitation  pertains  only  to  transitory  actions.  The  Supreme  Court  has 
several  times  said  that  this  clause  or  its  predecessor  in  the  statutes  is 
not  one  pertaining  to  jurisdiction,  but  rather  to  venue  or  to  territorial 
distribution  (In  re  Hohorst,  150  U.  S.  653,  660,  14  Sup.  Ct.  221,  37 
L.  Ed.  1211 ;  Sweeney  v.  Carter  Co.,  199  U.  S.  252,  256,  26  Sup.  Ct. 
55,  50  L.  Ed.  178) ;  and  yet,  as  to  those  classes  of  actions  to  which  the 
restriction  does  pertain,  it  is  hard  to  see  why  the  failure  to  distribute 
the  action  anywhere  is  not  as  fatal  as  would  be  the  failure  to  grant 
jurisdiction  at  all ;  so  the  real  inquiry  must  be  whether  the  limitation 
does  pertain  to  local  actions. 

The  decision  of  the  Supreme  Court  in  Casey  v.  Adams,  102  U.  S. 
66,  26  L.  Ed.  52,  goes  far  towards  answering  the  inquiry ;  perhaps  it  is 
a  complete  answer.  One  section  of  the  National  Banking  Law  pro- 
vided that  suits  against  a  bank  might  be  brought  in  any  court  of  the 
United  States  within  the  district  in  which  the  bank  was  established, 
or  in  any  state  court  held  in  the  county  or  city  where  the  bank  was  lo- 
cated. This  provision  was  broad  and  general,  and  upon  its  face  ap- 
plied to  any  and  every  action,  personal  or  real,  local  or  transitory.  It 
differed  from  the  residence  limitation  clause  of  section  1  of  the  aci  of 
1887  only  in  that  the  prohibition  against  suits  in  other  territorial  divi- 
sions was  implied  instead  of  expressed ;  yet,  under  the  rule  that  what- 
ever is  not  named  in  such  enumeration  is  excluded,  it  would  seem  clear 
enough  that  a  transitory  action  against  such  a  bank  could  not  have  been 
brought  in  any  place  not  specified  in  the  permission;  and  the  court 
seems  to  have  assumed  that,  if  the  statute  applied  at  all  to  the  action 
there  involved,  the  suit  must  be  dismissed.  However,  the  court  had  no 
difficulty  in  finding,  from  the  necessity  of  the  case,  an  exception  not 
hinted  at  in  the  language  of  the  statute.  Chief  Justice  Waite  said  (at 
page  67  of  102  U.  S.  [26  L.  Ed.  52]) : 

**Thls,  we  think,  relates  to  transitory  actions  only,  and  not  to  such  actions 
as  are  by  law  local  in  their  character.  Section  5136  [Comp.  St  1913,  §  9661 J 
subjects  the  banks  to  suits  at  law  or  in  equity  as  fully  as  natural  persons, 
and  we  see  nowhere  in  the  Banking  Act  any  evidence  of  an  intention  on  the 
part  of  Congress  to  exempt  banks  from  the  ordinary  rules  of  law  affecting  the 
locality  of  actions  founded  on  local  things.    The  distinction  between  local  and 
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transitory  actions  Is  as  old  as  actions  themselves,  and  no  one  has  ever  sup- 
posed that  laws,  which  prescribed  generally  where  one  should  be  sued,  in- 
cluded such  suits  as  were  local  in  their  character,  either  by  statute  or  the 
common  law,  unless  it  was  expressly  so  declared.  Local  actions  are  In  the 
nature  of  suits  in  rem,  and  are  to  be  prosecuted  where  the  thing  on  which 
they  are  founded  is  situated.  To  give  the  act  of  Congress  the  construction 
now  contended  for  would  be  in  effect  to  declare  that  a  national  bank  could 
not  be  sued  at  all  in  a  local  action  where  the  thing  about  which  the  suit  was 
brought  was  not  in  the  Judicial  district  of  the  United  States,  within  which 
the  bank  was  located.  Such  a  result  could  never  have  been  contemplated  by 
CJongress." 

If  Casey  v.  Adams  may  be  distinguished  because  of  the  less  positive 
character  of  the  limitation  in  the  Banking  Act  as  compared  with  that 
in  the  act  of  1887,  it  becomes  necessary  to  make  further  study  of  the 
latter. 

As  matters  stood  under  the  Revised  Statutes,  jurisdiction  of  cases  of 
diverse  citizenship  was  conferred  by  section  629,  and  there  was  no 
reference  to  the  residence  of  either  party.  The  distribution  of  the  ju- 
risdiction (that  is,  the  venue  of  the  action)  was  taken  up  generally  by 
section  739,  which  said  that,  except  in  the  cases  provided  in  the  preced- 
ing section  and  in  the  following  three  sections,  suits  must  be  brought 
in  the  district  whereof  the  defendant  was  an  inhabitant  or  was  found. 
The  preceding  section  (738)  refers  to  suits  "to  enforce  any  legal  or 
equitable  *  ♦  *  claim"  against  property  in  the  district,  and  pro- 
vides for  service  by  publication.  Section  740  refers  to  suits  not  of  a 
local  nature,  where  different  defendants  live  in  different  districts  of  the 
same  state;  section  741,  to  suits  of  a  local  nature,  where  the  defendant 
resides  in  another  district  in  the  same  state ;  and  section  742  to  suits  of 
a  local  nature,  where  the  "land  or  other  subject-matter  of  a  fixed  char- 
acter lies  partly  in  one  district  and  partly  in  another" — providing  that 
in  such  case  suit  may  be  brought  in  either  district,  and  process  be  ex- 
ecuted "as  fully  as  if  the  said  subject-matter  were  wholly  within  the  dis- 
trict" in  which  the  suit  is  brought. 

Considering  together  these  sections  629  and  738-742,  the  arrangement 
is  clear  and  logical.  Section  629  conferred  jurisdiction.  Section  739 
(by  itself  and  by  virtue  of  the  reference  therein  contained  to  sections 
741  and  742)  distributed  the  cases  by  one  method  as  to  local  actions  and 
by  another  method  as  to  other  actions ;  and  sections  738,  740,  and  741 
provided  methods  of  service,  where  the  defendant  was  not  found  within 
the  district. 

The  act  of  1875,  by  section  1,  revised  section  629,  and  in  the  midst 
of  it  inserted  the  substance  of  section  739.  By  section  8  of  this  act 
there  was  a  revision  and  re-enactment  of  section  738.  Sections  740, 
741,  and  742  were  neither  re-enacted  nor  expressly  repealed.  Whether 
they,  and  especially  section  742,  have  been  repealed  by  implication,  was 
a  question  which  the  Supreme  Court  suggested  but  left  undecided. 
Greely  v.  Lowe,  155  U.  S.  58,  15  Sup.  Ct.  24,  39  L.  Ed.  69;  Petri  v. 
Creelman,  199  U.  S.  487,  493,  26  Sup.  Ct.  133,  50  L.  Ed.  281 ;  and 
Galveston  Co.  v.  Gonzalez,  151  U.  S.  496,  499,  14  Sup.  Ct.  401,  38  L. 
Ed.  248.  That  there  was  no  such  repeal,  but  that  the  sections,  or  some 
of  them,  continued  in  force,  was  held  by  Judge  Speer,  at  the  Circuit 
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-(East  Tennessee  R.  R.  Co.  v.  Atlanta  Ry.  Co.  [C.  C]  49  Fed.  608),  by 
Judge  Coxe  in  Goddard  v.  Mailler  (C.  C.)  80  Fed.  422,  and  by  Judge- 
later  Justice — ^Lurton  in  Horn  v.  Pere  Marquette  Ry.  Co.  (C.  C.)  151 
Fed.  626.  The  reasoning  of  these  cases  is  forceful,  and,  if  they  are 
rightly  decided,  they  are  persuasive  that  the  jurisdiction  over  local  ac- 
tions continued  after  1875  as  before.  Section  738,  as  above  stated,  was 
substantially  re-enacted  by  section  8  of  the  act  of  1875,  and  by  section 
5  of  the  act  of  1887,  and  has  continuously  been  the  law.  It  has  been 
spoken  of  as  if  it  directly  conferred  jurisdiction  of  the  cases  to  which 
it  refers.  Mellen  v.  Moline,  131  U.  S.  352,  365,  9  Sup.  Ct.  781,  33  L. 
Ed.  178;  Jellenik  v.  Huron  Co.,  177  U.  S.  1,  11,  20  Sup.  Ct.  559, 44  L. 
Ed.  647 ;  Citizens'  Co.  v.  Illinois  Central  R.  Co.,  205  U.  S.  46,  59,  27 
Sup.  Ct.  425,  51  L.  Ed.  703. 

[5]  Such  references  are  appropriate  to  the  cases  where  made,  be- 
cause they  involved  the  getting  of  jurisdiction  (i.  e.,  power  to  proceed) 
by  authorized  service ;  but  in  the  broader  sense  of  the  term  "jurisdic- 
tion," it  is  quite  plain  that  this  section  8  only  provides  a  method  of  ob- 
taining service  in  those  cases  of  which  it  assumes  the  court  already  has 
general  jurisdiction.  Greely  v.  Lowe,  155  U.  S.  58,  15  Sup.  Ct.  24,  39 
L.  Ed.  69 ;  Tug  River  Coal  Co.  v.  Brigel  (C.  C.  A.  6)  67  Fed.  625,  629, 
14  C.  C.  A.  577.  Its  true  office  in  the  present  inquiry  is  not  to  create 
jurisdiction,  but  to  raise  the  necessary  implication  that  jurisdiction  ex- 
ists by  other  statutes,  and  so  to  determine  the  interpetation  of  those 
other  statutes.  Taking  for  illustration  a  bill  to  remove  a  cloud  from  real 
estate — sl  case  clearly  within  this  section — it  would  be  useless  to  make 
and  carefully  preserve  this  section  for  serving  process  in  such  a  case 
on  a  defendant  who  did  not  live  in  the  district,  if  no  such  action  could 
be  brought  in  that  district ;  and  the  existence  of  this  provision  compels 
us  to  conclude  that  when  section  1  required  suit  to  be  brought  only  in 
the  district  where  the  defendant  lived,  it  did  not  refer  to  a  bill  to  re- 
move cloud.  While  this  reasoning,  as  applied  since  1887,  stops  short  of 
being  conclusive,  because  section  8  might  still  have  occasional  applica- 
tion in  those  instances  where  the  land  was  situated  in  the  district  of 
plaintiflF's  residence,  and  so  the  suit  could  be  there  brought  for  that 
reason,  yet  considering  the  history  of  the  various  sections,  and  the  ex- 
ceptional character  of  this  supposed  instance,  the  argument  is  strongly 
convincing.  It  seems  hardly  necessary  to  say  that  section  8  cannot  cre- 
ate or  imply  jurisdiction  in  a  particular  district  court  in  cases  where 
resort  to  substituted  service  is  necessary,  and  fail  to  have  the  same  ef- 
fect in  the  same  case,  if  by  chance  the  defendant  is  found  in  the  dis- 
trict. For  these  reasons  section  8  alone  strongly  implies  that  the  gen- 
eral plan  of  the  Revised  Statutes  is  not  intended  to  be  disturbed,  and 
that  after  the  acts  of  1875  and  1887,  as  before,  the  federal  courts  had 
full  jurisdiction  of  local  actions  where  the  necessary  diverse  citizen- 
ship existed,  and  without  regard  to  the  residence  of  the  parties.  If 
section  742  continued  unrepealed,  this  inference  would  seemingly  be 
inevitable. 

It  must  be  conceded  that  some  doubt  is  cast  upon  this  broad  implica- 
tion by  Ladew  v.  Tennessee  Co.,  218  U.  S.  357,  31  Sup.  Ct.  81,  54  L. 
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Ed.  1069,  and  Wetmore  v.  Tennessee  Co.,  218  U.  S.  369,  31  Sup.  Ct 
84,  54  L.  Ed.  1073.  In  the  latter  case,  the  plaintiff's  land,  continuingr 
injury  to  which  was  alleged,  was  in  the  Eastern  District  of  Tennessee 
— the  district  where  the  federal  court  was  sitting — ^and  the  action  was 
of  a  character  often  called  local.  If  it  was,  for  the  purpose  of  that  case, 
rightfully  to  be  so  considered,  then  we  must  infer  from  the  decision 
that  the  District  Court  does  not  take  jurisdiction  of  a  local  action,  qua 
local,  and  probably  that  section  742  was  repealed,  and  that  Horn  v. 
Pere  Marquette,  supra,  is,  to  that  extent,  overruled.  On  the  other 
hand,  such  an  action  was  surely  transitory  under  the  Tennessee  rule 
(Ducktown  Co.  v.  Barnes  [Tenn.]  60  S.  W.  593),  and  the  federal  courts 
follow  the  state  rule  on  this  subject  (Huntington  v.  Attrill,  146  U.  S. 
657,  669,  13  Sup.  Ct.  224,  36  L.  Ed.  1123;  Peyton  v.  Desmond  [C.  C. 
A.  8]  129  Fed.  1,  4,  63  C.  C.  A.  651).  However  this  may  be,  we  need 
not  go  to  this  extent  and  say  that  jurisdiction  over  all  local  actions  is 
preserved  to  the  local  district.  It  certainly  is  so  continued  as  to  the 
actions  described  in  section  8;  and  the  present  action — ^at  least  if  we 
omit  the  separable  demand  for  damages — we  deem  clearly  within  the 
description  of  section  8.  It  has  so  been  held  even  with  reference  to  the 
common-law  ejectment  action  in  two  well-reasoned  cases.  Spencer  v. 
Kansas  City  Co.  (C.  C.)  56  Fed.  741 ;  Elk  Garden  Co.  v.  Thayer  Co. 
(C.  C.)  179  Fed.  556.  The  opinions  of  the  Supreme  Court  in  the  Wet- 
more  and  Ladew  Cases,  supra,  are  not  to  the  contrary.  It  is  as  hard 
to  see  how  Wetmore's  claim  for  damages  to  his  land  in  the  district,  by 
the  distant  operation  of  defendant's  smelter,  could  be  thought  within 
the  description  of  section  8,  as  it  is  difficult  to  understand  wherein  the 
present  suit  to  have  title  adjudicated  and  to  get  possession  falls  short 
of  being  a  suit  "to  enforce  any  legal  *  *  ♦  claim  to  *  *  * 
real  or  personal  property  within  the  district."  We,  therefore,  must 
conclude  that  section  8  provides  a  method  of  getting  service  upon  the 
defendant  in  such  an  action  as  this,  though  the  defendant  does  not  live 
in  the  district,  and  whether  or  not  the  plaintiff  does,  and  so  necessarily 
implies  that  the  jurisdiction  apparently  existing  because  of  diverse  citi- 
zenship is  not  cut  off  because  neither  party  lives  in  the  district.^ 

This  action  was  brought  before  January  1,  1912,  when  the  present 
Judicial  Code  went  into  effect.  It  js  significant  that  this  Code,  while 
retaining  the  language  of  the  latter  part  of  section  1  of  the  act  of  1887 
to  the  effect  that  these  suits  can  be  brought  only  in  the  residence  dis- 
trict of  one  party  or  the  other,  goes  back  to  the  arrangement  of  the  Re- 
vised Statutes.  This  limiting  or  distributing  clause  is  no  longer  found 
in  subdivision  1  of  section  24,  but  takes  its  place  in  section  51,  and  is  a 
complete  restoration  of  section  739  of  the  Revised  Statutes.  It  is  ex- 
pressly said  that  this  residence  limitation  shall  apply,  "except  as  pro- 
vided in  the  six  succeeding  sections,"  and  one  of  these  succeeding  sec- 
tions (57)  is  the  same  as  R.  S.  738,  and  section  8  of  the  act  of  1875, 

1  Reference  should  be  had  to  the  exhaustive  discussion  by  Judge  Cochran, 
in  the  court  below,  on  the  motion  to  remand  (C.  C.)  191  Fed.  899.  See,  also, 
cases  cited  by  Judge  Sanford,  in  Western  Union  Co.  v.  Louisville  Co.  (p.  0,y 
201  Fed.  932,  94a. 
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and  another  (55)  is  the  same  as  R.  S.  742.  The  very  enactment  of  this 
Code,  so  clearing  up  all  the  confusion  that  had  arisen  since  1875  on  this 
point,  would  be  of  some  force  as  a  legislative  declaration  of  the  un- 
broken meaning  of  these  provisions ;  but  this  declaration  seems  very 
•clear  when  we  consider  also  sections  294  and  295  of  the  Code,  and  the 
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revisers'  notes  stating  that  section  51  "re-enacts  existing  law."  If  there 
was  any  doubt  remaining  about  the  question  which  has  been  discussed^ 
it  would  be  removed  by  the  implications  which  must  be  drawn  from 
these  sections  of  the  Code.  United  States  v.  Freeman,  3  How.  556^ 
564,  11  L.  Ed.  724. 

[3]  Having  concluded  that  the  court  acquired  jurisdiction,  it  be- 
comes necessary  to  determine  whether  it  properly  directed  a  verdict  for 
defendant.  This  depends  upon  the  construction  and  location  upon  the 
ground  of  the  12,000-acre  grant  to  Isom  Stamper,  made  by  the  state  of 
Kentucky  in  1848,  pursuant  to  the  survey  in  1846.  According  as  we 
adopt  the  contentions  of  the  plaintiff  or  the  defendant,  now  presented,, 
we  will  include  or  exclude  from  the  grant  the  upper  half  of  the  course 
of  Turke)r  creek  and  its  watershed  on  both  sides.  This  will  be  a  tract 
of  approximately  2,500  acres.  The  present  suit  involves  the  title  to  two 
subtracts  out  of  this  2,500  acres.  The  trees  upon  these  two  subtracts 
were,  in  1903,  sold  by  the  plaintiff,  then  holding  and  claiming  the  same 
title  as  now,  to  the  Tuggle  Land  Company ;  and  to  prevent  interference 
with  such  timber,  the  Tuggle  Land  Company  brought,  in  the  court 
below,  an  action  in  equity  against  the  defendant,  then  holding  and 
claiming  the  same  title  as  now.  That  action  reached  this  court,  and  its 
opinion  is  reported  in  151  Fed.  450. t  It  was  decided  that  the  Isom 
Stamper  patent  in  question  did  not  cover  these  tracts,  and  the  defend- 
ant's title  thereto  was  approved.  Obviously,  if  the  parties  in  the  pres- 
ent case  were  the  same  as  in  the  Tuggle  Case,  the  question  now  present- 
ed would  be  res  judicata ;  but  since  there  is  neither  identity  nor  privity 
between  the  plaintiffs  there  and  here,  the  court  below  rightly  considered 
that  the  controlling  principle  was  one  of  stare  decisis — ^in  other  words, 
the  court  below  thought  that  the  former  decision  of  this  court  amount- 
ed to  a  construction  of  the  contract  or  a  declaration  of  the  legal  effect  of 
the  terms  of  the  grant  and  their  undisputed  environment — ^and  so  it 
held  that,  as  matter  of  law,  the  grant  was  to  be  located  on  the  ground 
as  the  defendant  claimed  then  and  now  and  so  as  to  exclude  the  land 
in  dispute.  This  brings  us  necessarily  to  the  terms  of  the  grant ;  and 
since  the  previous  case  was  in  equity,  in  which  this  court  heard  and  de- 
cided facts  as  well  as  law,  it  also  is  to  be  considered  how  much  of  the 
decision  was  matter  of  law,  which  must  (at  least  presumptively)  now 
be  followed,  and  how  much  was  matter  of  fact,  which  cannot  control 
the  action  of  a  jury  in  a  subsequent  case  between  other  parties. 

The  controversy  cannot  be  well  comprehended,  except  by  reference 
to  the  map  reproduced  on  the  preceding  page.  This  discloses  three 
theories,  or  contentions,  as  to  how  the  terms  of  the  survey  should 
be  applied  upon  the  ground.  As  shown  by  the  legend,  one  line  in- 
dicates the  proper  location  according  to  the  theory  of  defendant,  an- 
other according  to  the  theory  of  plaintiff,  and  another  according  to 
the  theory  of  the  Tuggle  Land  Company,  plaintiff  in  the  former  suit^ 
It  should  be  said  that  all  the  controversy  in  the  former  suit  and  in 
this  has  been  with  reference  to  the  southern  line,  and  that  the  true 
locations  of  the  northern  and  western  lines  have  not  been  and  are 
not  now  involved.    The  language  of  the  grant  is  as  follows : 

"Begiiming  on  three  chestnuts  and  chestnut  oak  near  the  head  of  the 
Pigeon  fork  thence  running  the  dividing  ridge  between  Turkey  creek  and  the^ 

1 81  c.  0.  A.  Si. 
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Line  fork  to  the  Defeated  branch  thence  the  dividing  ridge  between  the  De- 
feated branch  and  Turkey  creek  S.  10  W,  68  poles  to  a  chestnut,  S.  10  B. 
98  poles  to  a  chestnut  oak  and  sarvis  S.  68  W.  125  poles  to  a  stake,  thence 
S.  5  E.  100  poles  to  a  stake,  thence  S.  68  W.  2,000  poles  to  a  stake,  thence 
S.  40  W.  320  poles  to  a  stake,  thence  N.  1,328  poles  to  a  stake,  thence  N.  77 
E.  1,900  poles  to  a  stake,  thence  S.  33  E.  600  poles  to  the  beginning.'* 

The  beginning  comer  is  not  in 'dispute.  Aside  from  such  compli- 
cations as  might  come  from  the  uncertain  location  of  the  stake  calls, 
difficulties  arise  from  the  presence  of  the  language  *'thence  running 
the  dividing  ridge  between  Turkey  creek  and  the  Line  fork  to  the 
Defeated  branch,  thence  the  dividing  ridge  between  the  Defeated 
branch  and  Turkey  creek."  This  may  refer  to  two  distinct  courses, 
first  along  one  ridge  and  then  along  another,  or  it  may  refer  to  one 
course  along  a  continuous  ridge  described  in  terms  of  its  two  parts. 
Under  either  of  these  views,  doubt  arises  whether  this  language  is 
intended  of  itself  to  describe  and  constitute  a  boundary  or  bounda- 
ries, or  whether  it  is  only  descriptive  of  the  locality  upon  which  the 
other  boundaries  described  by  course  and  distance  should  be  located. 
If  the  latter,  then  we  see  at  once  that  there  is  no  certainty  as  to  when 
the  boundary  of  stated  courses  and  distances  leaves  the  ridge  or 
ridges,  and  is  to  be  located  independently  of  that  aid.  Manifestly,  it 
must  leave  at  some  time,  but,  on  the  face  of  the  description,  there  is 
no  indication  which  stake  call  is  the  last  one  located  on  the  ridge. 

If  these  described  ridges  constitute  of  themselves  two  independent 
boundaries,  then  the  description  has  11  distinct  sides,  and  is  an  11- 
call  survey;  but  if  neither  of  these  ridges  is  itself  a  boundary,  and 
they  constitute  only  monuments  by  the  aid  of  which  the  stake  calls 
are  to  be  located,  it  is  a  9-call  survey. 

It  was  the  contention  of  plaintiff  Tuggle,  in  the  former  case,  that 
the  survey  had  11  sides;  the  defendant  in  that  case  contended  for  a 
9-sided  figure,  as  shown  on  the  map.  This  court  decided,  under  the 
case  there '  presented  (and  from  which  the  testimony  in  the  present 
record  does  not  differ,  so  far  as  it  affects  the  point  now  mentioned), 
that  the  theory  of  1 1  sides  was  wholly  untenable.  The  court  there- 
upon adopted  the  only  alternative  theory  then  suggested,  viz.,  the  de- 
fendant's theory  that  there  were  nine  boundaries,  and  that  they  were 
located  exactly  according  to  the  stated  courses  and  distances.  By 
this  theory  the  first  two  boundaries  substantially  followed  the  ridge; 
the  third  and  fourth  followed  it  approximately ;  but  the  fifth,  which 
was  a  line  about  six  miles  long,  departed  entirely  from  the  ridge  and, 
crossing  Turkey  creek  and  leaving  out  a  large  part  of  its  valley,  led 
off  into  the  higher  mountains  to  the  west. 

In  the,  present  case,  plaintiff  insists  upon  a  third  theory  of  con- 
struction and  locatio,  which  adopts  a  figure  of  nine  boundaries, 
but  makes  a  different  location.  The  first  and  second  boimdaries  are 
located  along  the  top  of  the  ridge,  just  as  done  by  defendant;  the 
third  and  fourth  courses,  instead  of  being  run  "S.  10  W.  125  poles  to 
a  stake,"  and  "thence  S.  10  E.  100  poles  to  a  stake,"  thereby  carry- 
ing these  two  stakes  partly  down  the  slope  of  the  ridge,  are  proposed 
to  be  run  south  about  45°  west  about  125  poles  to  a  distinct  bend  in 
the  ridge,  and  thence  south  about  45  **  east  about  160  poles,  thereby 
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keeping  the  line  approximately  upon  the  summit  of  the  ridge,  and 
bringing  the  last-named  stake  to  a  point  where  the  ridge  makes  a 
very  sharp,  almost  right-angled,  turn.  Instead  of  then  running  the 
fifth  boundary,  as  defendant  does,  wholly  away  from  the  ridges, 
across  the  valley  and  up  the  opposite  mountains  on  its  stated  course, 
plaintiff  proposes  to  run  this  course  winding  along  the  summit  of  the 
ridges  until  it  reaches  the  end  of  the  second  ridge,  at  the  point  mark- 
ed on*  the  map  "Eagle  Gap."  The  first  mile  of  this  course,  and  after 
a  southerly  bend,  then  again  about  three  miles,  will  average  not  far 
from  68°  west,  the  stated  course.  The  intermediate  and  the  final 
half  miles  (approximately)  swing  sharply  south,  so  that  the  supposed 
terminus.  Eagle  Gap,  would  be  south  about  45°  west  from  its  suppos- 
ed starting  point,  at  a  distance  of  about  1,200  poles  in  a  straight  line, 
and  about  1,800  poles  along  the  course.  The  remaining  four  bounda- 
ries, plaintiff  proposes  to  run  according  to  the  stated  courses  and  dis- 
tances, with  only  such  variations  as  may  be  thought  proper  to  com- 
pensate for  the  changes  made  in  the  first  five  lines  and  appropriate 
to  close  the  figure.  Under  any  method,  starting  from  Eagle  Gap  and 
getting  to  the  beginning  point,  they  will  inclose  all  the  land  in  con- 
troversy.* 

It  is  entirely  clear  to  us,  even  if  it  had  not  been  formerly  decided, 
that  these  ridges  were  not  intended  to  be  of  themselves,  boundaries, 
but  that  they  were  intended,  as  said  in  our  former  opinion,  to  serve 
as  aids  in  locating  the  opening  calls  of  the  survey.  Natural  objects, 
thus  collaterally  named,  are  not  monuments  in  the  sense  in  which 
that  term  is  used  with  reference  to  termini,  but  they  have  no  less 
positive  effect.  It  is  settled  in  Kentucky  that  where  a  boundary  runs 
in  a  stated  compass  course,  and  is  also  said  to  be  along  a  river  or 
along  a  ridge,  the  compass  course  must  yield  to  the  course  described 
by  reference  to  the  natural  objects,  so  far  as  there  is  necessary  in- 
consistency between  the  two  courses,  and  following  the  sinuosities  of 
the  stream  or  ridge  or  running  in  a  straight  line  as  other  considera- 
tions may  determine.  Bramblette  v.  Howard  (Ky.)  93  S.  W.  902, 
and  cases  cited.  So  much,  viz.,  that  the  ridges  are  not  boundaries  but 
are  aids  in  the  nature  of  monuments,  is  clear  upon  the  face  of  the 
grant,  when  once  the  court  is  informed  as  to  the  general  topography 
of  the  country.  It  is  equally  sure  that  at  this  point  certainty  ends 
and  ambiguity  begins.  The  ridges  are  to  be  used  for  locating  the 
^'opening  calls."  Does  that  mean  the  first  two,  or  the  first  four,  or 
the  first  five?  The  terms  of  the  grant  suggest  no  answer.  If  it  is 
once  conceded,  as  it  is  (plaintiff  and  defendant  agree  that  the  first 
two  boundaries  were  marked  on  the  ground,  and  the  third  comer  es- 
tablished on  or  near  the  summit),  that  this  "aid"  applies  to  more  than 
the  first  course,  it  cannot  be  certainly  known  that  the  aid  should  be 
abandoned  until  it  has  been  exhausted  by  reaching  the  end  of  the 

2  Our  statements  as  to  the  courses  and  distances  of  the  southern  boundaries, 
when  run  according 'to  plaintiff's  theory,  we  have  estimated  by  reference  to 
the  map  made  by  plaintiff's  surveyor.  They  should  therefore  be  taken  only 
as  stating  what  plaintifTs  evidence  tended  to  show,  and  they  are  not  intended 
to  be  mathematically  accurate. 
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ridges.  Whether  it  should  leave  the  ridges  at  the  end  of  the  second 
course,  as  defendant  contends,  or  at  the  end  of  the  fifth  course,  as 
plaintiff  contends,  or  at  the  beginning  of  the  fifth  course  (a  construc- 
tion satisfactory  to  neither),  must  depend  upon  the  question  of  intent — 
what  land  did  the  surveyor  intend  to  include  within  the  stated  boun- 
daries— when  did  he  intend  to  leave  the  ridges?  Of  course,  we  do 
not  refer  to  any  secret  intent,  or  one  not  inferable  from  his  chosen 
words  when  properly  interpreted,  and  it  would  be  more  accurate  to 
say  "What  did  he  intend  his  language  to  mean?"  Doubtless,  where 
the  description  is  clear  upon  the  face  of  the  instrument  and  is  not 
varied  by  proof  of  actual  and  inconsistent  location  upon  the  ground, 
it  will  be  of  no  importance  that  the  surveyor  intended  to  include  some- 
thing else ;  but,  where  the  description  is  fairly  capable  of  being  under- 
stood in  more  than  one  way,  the  liberal  rule  of  Kentucky  does  not  pro- 
nounce it  void,  but  ascertains  the  real  intent  of  the  language.  It  is 
only  because  intent  is,  in  such  cases,  the  controlling  element  that  a 
monument  controls  an  inconsistent  course  or  distance,  and  that  the 
actual  running  on  the  ground,  when  proved,  controls  the  described  line. 
That  such  intent  is  thus,  in  such  cases,  the  ultimate  inquiry,  is  the  cleaj- 
rule  in  Kentucky. 

In  Mercer  v.  Bate,  4  J.  J.  Marsh,  334,  344,  the  court  said : 

"But  there  is,  In  this  respect,  a  palpable  and  essential  difference  betwixt 
an  actual  and  an  ideal  line,  or  a  marked  and  open  line.  And  as  in  the  one 
case  Madison  might  be  bounded  by  the  marked  line  wheresoever  it  mi^ht  be 
(if  he  made  no  mistake),  so  in  the  other  he  must  be  restricted  to  the  line  as 
it  appeared  to  be,  and  as  he  believed  it  was  when  he  called  to  adjoin  it  In 
the  first  case,  he  would  have  a  right  to  the  marked  line,  because,  being 
visible,  he  knew  where  it  was,  and  therefore  intended  that,  as  marked,  it 
should  be  his  boundary.  In  the  last  case,  for  the  very  same  reason,  wherever 
he  supposed  the  invisible  lines  to  run,  he  must  be  bounded,  because  be  intended 
when  he  made  his  survey  to  be,  and  therefore  was  bounded  by  it" 

In  Ralston  v.  McClurg,  39  Ky.  (9  Dana)  338,  it  was  said : 

"And  the  cardinal  object  is  to  ascertain  what  the  surveyor  would  have  done 
if  he  had  gone  on  to  complete  the  work.  Beckley  v.  Bryan,  etc.  [Ky.  Dec.  91 ; 
Preston's  Heirs  v.  Bowman]  2  Bibb,  493.  This  is  to  be  ascertained,  not  by 
vague  conjecture,  but  by  rational  deductions  from  his  report  as  compared 
with  the  existing  facts." 

Obviously,  such  intent  will  be  a  question  of  law  for  the  court,  if 
there  is  no  dispute  of  fact  (though  such  conflict  may  lie,  not  in  the 
primary  facts,  but  rather  in  the  inferenial  facts  to  be  deduced  there- 
from (Watkins  v.  King  [C.  C.  A.  4]  118  Fed.  524,  534,  55  C.  C.  A. 
290;  Kentucky  v.  Hamilton  [C.  C.  A.  6]  63  Fed.  93,  97,  11  C.  C.  A. 
42;  International  Co.  v.  Stadler  [C.  C.  A.  6]  212  Fed.  378,  382,129 
C.  C.  A.  54) ;  otherwise,  the  intent  will  be  a  question  of  fact. 

On  behalf  of  plaintiff,  it  is  said  that  the  boundaries  can  be  made  to 
follow  the  ridges  to  Eagle  Gap  without  any  greater  variations  from 
stated  courses  and  distances,  shape  of  plat  or  acreage,  than  was  very 
common  at  that  time  in  that  locality ;  that  the  naming  of  the  two  ridges 
shows  that  it  could  not  have  been  intended  to  leave  the  ridges  before 
the  second  one  was  reached  at  all ;  that  the  sixth  course,  and  the  re- 
sulting curious  form  of  that  part  of  the  plat  figure,  can  be  explained 
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Upon  plaintiff's  theory,  but  are  otherwise  unintelligible ;  that  Stamper 
intended  to  take  in  all  of  this  Turkey  creek  watershed,  and  supposed 
he  had ;  that  he  conveyed  various  portions  by  deeds,  using  the  summit 
of  the  ridgie  as  a  southern  boundary,  and  that  his  grantees  occupied 
thereunder;  that  it  was  generally  understood  in  the  community  that 
this  was  his  land,  and  that  such  understanding  (at  least  as  to  most  of 
the  land)  was  never  disputed  until  1903,  when  some  one  made  the  loca- 
tions under  which  defendant  mainly  claims ;  and  so  on.  Defendant  ei- 
ther disputes  these  claims  or,  to  destroy  their  force,  oflfers  something 
else  in  explanation  or  rebuttal.  Without  balancing  the  force  of  these 
things,  or  deciding  which  ones  are  or  are  not  legally  pertinent,  we 
think  they  leave  the  ultimate  fact  not  clear  enough  to  be  decided  by 
the  court,  as  matter  of  law ;  they  make  an  issue  peculiarly  appropriate 
for  decision  by  a  local  jury. 

In  addition  to  these  considerations,  most,  if  not  all,  of  which  were 
urged  in  the  former  case,  but  in  the  different  light  caused  by  the  differ- 
ent theory  then  under  discussion,  the  present  case  presents  some  entire- 
ly new  testimony  which  is  claimed  to  show  that  the  third,  fourth, 
and  fifth  courses,  as  well  as  the  first  two,  were  actually  marked  on  the 
ground,  and  are  evidenced  even  yet  by  a  certain  line  of  blazed  trees 
running  the  summit  of  the  ridge,  all  the  way  to  Eagle  Gap.  Defendant 
meets  this  by  claiming  that,  so  far  as  such  blazed  trees  exist,  they  were 
marked  at  a  much  later  period  and  in  connection  with  the  making  of 
other  surveys.  It  is,  of  course,  conceded  that  if,  in  fact,  this  line  was 
so  run  and  marked  by  or  under  direction  of  the  surveyor  and  at*the 
time  of  the  survey,  plaintiff  is  right  in  its  theory.  The  evidence  offer- 
ed for  plaintiff  on  this  issue  is  by  no  means  absolutely  convincing.  If 
we  were  trying  the  fact,  we  might  or  might  not  think  it  at  all  persua- 
sive ;  about  that,  we  express  no  ppinion ;  we  are  satisfied  that  it  so  far 
tended  to  establish  plaintiff's  claim  that  the  court  could  not  withdraw 
that  issue  from  the  jury;  and  we  think  it  follows,  for  both  reasons 
stated,  that  the  issue  of  what  lines  the  surveyor  actually  intended  to 
describe  as  his  southern  boundary  by  the  language  he  used  should  have 
been  submitted  to  the  jury. 

[4]  The  previous  decision  of  this  court  did  not  prevent  this  result* 
This  is  for  two  reasons :  First,  because  the  court  was  then  deciding  in 
part  an  issue  of  fact,  and  on  the  present  trial  there  is  additional,  perti- 
nent evidence  which  must  be  considered;  and,  second,  because  the 
theory  of  construction  now  urged  by  plaintiff  was  not  presented  to,  or 
considered  by,  the  court  in  the  former  opinion.  True,  the  facts  were 
there  which  would  have  raised  the  theory,  if  any  one  had  thought  of  it ; 
but  in  applying  the  rule  of  stare  decisis,  as  distinguished  from  res  judi- 
cata, the  subsequent  court  is  bound  only  in  these  matters  of  law  which 
the  prior  court  did  in  fact  consider  and  decide.  It  is  not  bound  by 
any  implied  holdings  dependent  on  legal  questions  which  lurked  in  the 
record  but  were  not  observed.  New  v.  Oklahoma,  195  U.  S.  252,  256, 
25  Sup.  Ct.  68,  49  L.  Ed.  182.  What  we  intend  to  hold  regarding  the 
present  effect  of  the  former  decision  is  this :  We  consider  it  to  decide, 
as  matter  of  law,  that  the  language  of  the  survey,  read  in  connection 
with  the  facts  then  and  now  undisputed,  did  not  call  for  a  survey  of 
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11  Sides,  but  for  one  of  9,  and  that  the  ridges  were  to  serve  as  aids  in 
locating  the  course  and  distance  calls.  To  this  extent,  it  is  both  enti- 
tled to  be  followed  under  the  rule  of  stare  decisis,  and  its  rightfulness 
IS  confirmed  by  the  further  study  the  question  has  now  had.  So  far  as 
it  can  be  thought  by  implication  to  have  declared,  as  matter  of  law,  that 
defendant's  theory  of  construction  and  application  was  right,  this  dec- 
laration must  be  treated  like  any  other  ruling  or  assumption  of  law, 
made  when  the  parties  were  silent  regarding  what  later  turns  out  to  be 
a  controlling  consideration,  and  which  therefore  practically  was  taken 
for  granted  and  by  tacit  consent,  and  must  yield  to  a  later  conclusion 
to  be  made  in  a  case  between  other  parties  and  after  actual  study  of 
the  conflicting  arguments.  So  far  as  it  is  a  conclusion  of  fact  based 
upon  disputable  inferences  from  the  evidence,  it  pertains  to  what  is,  in 
the  present  case,  a  question  for  the  jury,  and  it  is  immaterial  whether 
we  think  it  rightly  decided. 

We  are  not  required  to  say  what  the  situation  would  be  if  such  an 
implied  holding  or  declaration  of  a  matter  of  law  had  become  a  rule  of 
property.  No  title  or  right  acquired  on  the  faith  of  the  former  decision 
is  here  involved. 

It  results  that  the  judgment  must  be  reversed,  with  costs,  and  the 
case  remanded  for  a  new  trial.  Some  questions  of  admissibility  and 
force  of  evidence  are  presented  upon  other  assignments  of  error,  but 
they  will  not  arise  again  under  the  same  surroundings  as  on  the  first 
trial,  and  they  cannot,  with  advantage,  be  now  considered. 

NOTE. 

Iioeal  or  Transitorj  Aotioaui  mm  Aff eotins  Jnrisdlotion  of  Court. 

I.  In  Genkbal. 

The  courts  of  a  state  have  Jurisdiction,  by  comity,  of  a  right  of  action  given 
by  a  statute  of  another  state  for  a  tort  committed  therein,  though  at  common 
law  no  such  right  of  action  existed,  t>ecause  the  action  Is  transitory. 
— (Ind.)     Bums  v.  Grand  Rapids  &  I.  R.  Co.,  113  Ind.  169,  15  N.  E.  230 : 
(Iowa)    Morris  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  66  Iowa,  727,  23  N.  W.  143, 

54  Am.  Rep.  39; 
(Minn.)    Herrick  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn.  11,  16  N.  W. 

413,  47  Am.  Rep.  771 ; 
(Miss.)    Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Doyle,  60  Miss.  977 ; 
(Neb.)    Missouri  Pac.  Ry.  Co.  v.  Lewis,  24  Neb.  848,  40  N.  W.  401.  2  L.  R. 

A.  67; 
(N.  Y.)    Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  38  Am.  Rep. 

491; 
(Pa.)    Knight  v.  West  Jersey  R.  (To.,  108  Pa.  250,  56  Am.  Rep.  200. 

Actions  on  contracts,  and  for  personal  Injuries,  and  for  injuries  to  personal 
property,  are  generally  transitory,  and  follow  the  person  or  forum  of  the  de- 
fendant. 

— (N.  Y.)  Glen  v.  Hodges,  9  Johns.  67 ;  Gardner  v.  Thomas,  14  Johns.  134 ; 
(Va.)     Shaver  v.  White,  6  Munf.  112. 

(U.  S.)  A  private  corporation,  like  a  natural  person,  may  be  sued  In  a 
transitory  action  In  any  state  where  service  can  legally  be  had  upon  it ;  and 
under  Code  Civ.  Proc.  Cal.  §  411,  which  provides  for  service  upon  foreign  cor- 
porations doing  business  In  the  state,  and  section  395,  which  provides  gener- 
ally for  the  trial  of  suits  against  nonresidents,  in  any  county  which  the  plain- 
tiff may  designate  in  his  complaint,  a  foreign  railroad  company  which  does 
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business  in  the  state,  and  has  a  managing  agent  therein,  on  whom  service  may 
legally  be  made,  is  subject  to  be  sued  in  the  courts  of  the  state  for  a  tort  com- 
mitted in  another  state. — ^Denver  &  R.  G.  R,  Co.  v.  Roller,  100  Fed.  738,  41 
C.  C.  A.  22,  49  L.  R.  A.  77. 

(U.  S.)  In  determining  whether  an  action  is  local  or  transitory,  the  law  of 
the  forum  governs. — Potomac  Milling  &  Ice  Co.  v.  Baltimore  &  O.  R.  Co.,  217 
Fed.  665. 

(Ala.)    Local  and  transitory  actions  defined. — Wolff  v.  McGaugh,  57  South. 

754. 

(Ark.)  Under  the  rule  of  comity,  the  state  courts  will  assume  jurisdiction 
of  causes  of  action  transitory  in  their  nature,  arising  under  the  statutes  of 
a  foreign  state  where  their  own  states  have  statutes  similar  to  those  of  the 
foreign  state  under  which  the  actions  arose. — St.  Louis  &  S.  F.  Ry.  Co.  v. 
Brown,  62  Ark.  254,  35  S.  W.  225. 

(Cal.)  Where  an  action  is  transitory  in  its  nature,  a  right  or  liability  im- 
posed by  the  statute  of  another  state  or  of  the  United  States  may  in  proper 
cases  be  asserted  and  enforced  in  California,  but  such  an  action  will  be  enter- 
tained only  for  the  purpose  and  upon  the  terms  permitted  by  the  lex  locL — 
Ryan  v.  North  Alaska  Salmon  Co.,  95  Pac.  862. 

(Ga.)  Though  Rev.  St  U.  S.  §  906  (U.  S.  Comp.  St.  1901,  p.  677),  enacted 
to  carry  into  effect  Const.  U.  S.  art.  4,  f  1,  requires  the  courts  of  the  several 
states  to  enforce  any  transitory  cause  of  action  created  by  a  statute  of  a  sis- 
ter state,  not  opposed  to  the  settled  policy  of  the  state  where  the  action  is 
brought,  neither  the  Constitution  nor  any  act  of  Congress  authorizes  the 
liC^lslature  of  one  state  to  deny  to  one  ha\ing  a  transitory  cause  of  action 
originating  in  that  state  the  right  to  appeal  to  the  courts  of  another  state. — 
Tennessee  Coal,  Iron  &  R.  Co.  v.  George,  75  S.  E.  567,  11  Ga.  App.  221. 

(Mo.)  The  test  of  local  or  transitory  actions  is  the  subject-matter  to  which 
the  injury  is  done,  not  the  subject  causing  the  injury.  Injuries  to  persons  and 
personal  property  are  transitory,  not  local. — Mason  v.  Warner,  31  Mo.  508. 

(Mo.)  Where  the  failure  of  a  railroad  company  to  fence  its  road  In  any 
state  is  a  violation  of  a  duty  imposed  by  law,  a  party  injured  by  such  failure 
can  sue  in  any  jurisdiction,  since  such  action  is  transitory. — Hurley  v.  Mis- 
souri Pac.  Ry.  Co.,  57  Mo.  App.  675. 

(Mo.)  A  statute  which  creates  a  right  of  action  may  impose  the  condition 
that  an  action  thereon  shall  be  brought  in  the  courts  of  the  state,  and  such  a 
condition  does  not  deprive  any  one  of  any  right. — Lessenden  v.  Missouri  Pac. 
Ry.  Co.,  142  S.  W.  332. 

(N.  J.)  A  state  court  may  assume  the  jurisdiction  of  a  transitory  action, 
though  the  subject-matter  occurred  in  another  state  and  was  regulated  by  its 
laws. — Hale  v.  Lawrence,  21  N.  J.  Law  (1  Zab.)  714,  47  Am.  Dec.  190 ;  Howe  v. 
Lawrence,  Id. 

(N.  Y.)  The  defendant  shipped  nitroglycerin  from  New  York  to  Los  Angeles, 
Cal.,  by  the  plaintiff,  a  carrier,  without  notice  of  the  nature  of  the  shipment. 
The  package  leaked  and  was  taken  by  the  plaintiff  to  a  warehouse  at  San 
Francisco  for  examination,  and,  while  being  opened,  exploded,  damaging  the 
warehouse  and  freight  stored  there.  Held  that,  although  the  damages  were 
In  part  to  real  estate  in  California,  an  action  for  their  recovery  was  In  its 
nature  personal  and  transitory,  and  might  be  brought  wherever  the  defendant 
could  be  found  and  served. — Barney  v.  Burstenbinder,  7  Lans.  210. 

(N.  Y.)  The  courts  of  New  York  are  oi)en  to  all  suitors  and  will  enforce 
transitory  rights  of  action  where  the  liability  asserted  is  recognized  by  the 
common  law,  is  contractual  in  its  nature,  and  is  not  violative  of  the  state's 
public  policy.  Judgment  103  N.  Y.  Supp.  1129,  118  App.  Div.  910,  reversed.— 
Hutchinson  v.  Ward,  85  N.  E.  390,  192  N.  Y.  375. 

(N.  C.)  In  transitory  actions  a  nonresident  may  be  sued  at  common  law,  in- 
dependent of  statute,  in  any  Jurisdiction  where  he  may  be  found. — McDonald 
V.  MacArthur  Bros.  Co.,  69  S.  E.  832. 

(S.  D.)  An  action  for  redemption  by  a  junior  mortgagee  by  seeking  relief 
against  defendant  himself  is  transitory,  while  an  action  for  a  decree  affect- 
ing any  interest  in  the  property  is  locaL — Froelich  v.  Swafford,  150  N.  W.  476. 
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(Tenn.)  The  test  of  whether  an  action  is  local  or  transitory  is  whether 
the  injury  is  done  to.  a  subject-matter  which,  in  its  nature,  could  not  arise 
beyond  the  locality  of  its  situation,  in  contradistinction  to  the  subject  causing 
the  injury.— Mattix  v.  Swepston,  155  S.  W.  928. 

(Tex.)  Liability  in  a  transitory  action  may  be  enforced  in  the  courts  of  any 
.  state  obtaining  jurisdiction  of  defendant,  irrespective  of  where  the  wrongdoer 
or  injured  party  resided  or  where  the  injury  was  inflicted. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Godair  Commission  Co.,  87  S.  W.  871. 

(Tex.)  An  action  for  injury  to  the  person  or  to  personalty  is  transitory,  and 
the  right  to  sue  therefor  is  not  confined  to  the  place  where  the  cause  of  action 
arises.— Southern  Pac.  Co.  v.  Allen,  106  S.  W.  441. 

(Tex.)  The  courts  of  one  state  may  take  jurisdiction  of  actions  for  torts 
based  on  acts  or  omissions  done  or  occurring  in  sister  states. — Morgan's  L.  & 
T.  R.  &  S.  S.  Co.  V.  Street,  122  S.  W.  270. 

(Wash.)  Where  an  action  accruing  in  another  state  is  transitory,  and  ju- 
risdiction of  the  parties  can  be  obtained  by  service  of  process,  the  foreign  law, 
if  not  contrary  to  the  public  policy  of  the  forum  or  to  good  morals,  and  not 
injurious  to  the  state  of  the  forum  or  its  citizens,  will  be  recognized  and  en- 
forced in  actions  ex  delicto  as  well  as  ex  contractu. — Reynolds  v.  Day,  140 
Pac.  681. 

(Wis.)  In  an  action  against  a  railway  company  for  killing  plaintiff's  cow, 
the  complaint  in  which  recites  a  statute  of  another  state  and  the  facts  neces- 
sary under  it  for  the  recovery  of  double  damages  in  such  cases,  and  prays 
judgment  for  such  double  damages,  the  averment  setting  up  such  statute,  and 
the  averments  under  it,  cannot  be  rejected  as  surplusage,  and  the  action 
treated  as  a  transitory  one  for  single  damages,  so  as  to  render  the  action 
maintainable  in  Wisconsin. — Bettys  v.  Milwaukee  &  St.  P.  Ry.  0>.,  37  Wis. 
323. 

II.  Actions  on  Contracts,  Covenants,  and  Contest  of  Will. 

(Conn.)  An  action  for  a  debt,  not  depending  on  local  laws  for  its  creation, 
is  in  its  nature  transitory,  and  follows  the  person  of  the  debtor. — Place  v. 
Lyon,  Kirby,  404. 

(111.)  The  right  to  contest  the  validity  of  a  will  of  land  is  not  local,  and 
such  contest  is  incidental  to  the  property  and  the  parties  in  the  state  where 
the  property  is  situated.— Dibble  v.  Winter,  93  N.  K  145,  247  111.  243. 

(Ky.)  Where  plaintiff  sold  certain  standing  timber  to  defendant,  and  gave 
defendant  the  right  to  use  certain  houses  on  the  land  for  the  accommodation 
of  its  servants  while  removing  the  timber,  an  action  to  recover  damages  for 
injuries  done  to  the  houses  by  defendant's  servants  while  occupying  the  same 
was  an  action  for  breach  of  contract,  and  transitory,  and  hence  maintainable 
in  Kentucky,  though  the  land  lay  in  Virginia. — Campbell  v.  W.  M.  Rltter  Lum- 
ber Co.,  131  S.  W.  20,  140  Ky.  312. 

(La.)  An  action  brought  by  a  resident  of  Mississippi  in  the  district  court 
for  the  parish  of  Caddo,  against  a  railway  company  whose  agent  for  the  ac- 
ceptance of  ser\^ce  is  domiciled  in  New  Orleans,  and  against  another  defend- 
.  ant  domiciled  in  Ohio,  to  annul  a  contract  to  which  the  plaintiff  is  neither 
party  nor  privy,  whereby  the  company  has  agreed  to  establish  a  depot  on  the 
land  of  the  other  defendant,  lying  contiguous  to  that  of  the  plaintiff,  in  the 
parish  of  Red  River,  in  consideration  of  the  grant  of  a  portion  of  such  land 
for  right  of  way  and  other  purposes,  on  the  ground  that  the  contract  is  il- 
legal, is  a  personal  action,  not  in  the  nature  of  a  proceeding  in  rem. — West  v. 
Lehmer,  38  South.  969,  115  La.  213. 

(La.)  The  courts  of  Louisiana  have  power  to  decree  a  contract  for  sale 
of  lands  in  Texas  as  made  in  fraud  of  creditors,  and  to  coerce  the  purchaser 
to  surrender  the  deed  for  cancellation,  or  compel  him  to  reconvey  the  property, 
or  restrain  htm  from  availing  himself  of  the  fraudulent  title,  though  they  may 
not  have  the  power  to  directly  annul  such  conveyance  as  in  fraud  of  credi- 
tors.—Kinder  V.  Scharff,  51  South.  654,  125  La.  594. 
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(Mich.)  The  Jurisdiction  given  circuit  courts  by  the  Constitution,  over 
transitory  actions  on  contracts,  against  nonresidents  of  the  state,  cannot  be 
taken  away  by  any  legislation  limiting  the  forum  of  the  action  to  the  county  In 
which  the  plaintiff  resides.— -Atkins  v.  Borstler,  9  N.  W.  850.  46  Mich.  552. 

(N.  Y.)  The  courts  of  this  state  have  jurisdiction  of  an  action  on  a  bail 
bond  given  in  an  action  in  a  sister  state,  where  the  defendants  are  residents 
of  such  other  state,  as  such  an  action  is  transitory  in  its  nature. — Otis  v. 
Wakeman,  1  Hill,  604. 

(N.  Y.)  On  the  death  of  Insured  the  beneficiary  may  sue  in  any  state  where 
insurer  is  doing  business  and  where  process  may  be  served  and  of  which  the 
beneficiary  is  a  resident.  Order,  116  N.  Y.  Supp.  404,  131  App.  Div.  837,  af- 
firmed, which  affirmed  115  N.  Y.  Supp.  892,  62  Misc.  Rep.  345.— Webster  v. 
Columbian  Nat.  Life  Ins.  Co.,  89  N.  E.  1114,  196  N.  Y.  523. 

(N.  Y.)  A  life  policy  is  transitory  in  its  nature,  and  on  the  death  of  in- 
sured the  beneficiary  may  sue  thereon  in  any  state  where  Insurer  is  doing 
business  and  where  process  may  be  served  and  of  which  the  beneficiary  is  a 
resident.  Order,  115  N.  Y.  Supp.  892,  62  Misc.  Rep.  345,  affirmed.-— Webster  v. 
Columbian  Nat.  Life  Ins.  Co.,  116  N.  Y.  Supp.  404,  131  App.  Div.  837. 

(N.  C.)  The  action  on  a  covenant  of  quiet  enjoyment  is  transitory,  and, 
though  entered  into  in  another  state,  may  be  sued  on  in  this  state.— Jackson 
V.  Hanna,  53  N.  C.  (8  Jones,  Law)  188. 

(N.  C.)  An  action  to  set  aside  notes  for  fraud,  and  to  enjoin  their  transfer, 
is  an  action  in  personam,  and,  unless  personal  service  is  acquired,  must  be 
brought  in  the  jurisdiction  where  defendant  resides. — Warlick  v.  H.  P.  Reyn- 
olds &  Co.,  66  S.  B.  657,  151  N.  C.  606. 

(Okl.)  A  surety  on  a  guardian's  bond  executed  in  Arkansas  may,  on  his 
removal  to  Oklahoma,  be  sued  here  for  breach  of  the  bond. — Hayes  v.  King, 
143  Pac.  1142. 

(Tex.)  The  maker  of  a  note  may  be  sued  thereon  in  the  county  of  his  resi- 
dence, though  the  note  be  payable  in  another  state. — Hurd  v.  Inglehart,  140 
S.  W.  119. 

III.  Actions  fob  Personal  iNJURiEa 

(U.  S.)  An  action  for  personal  Injuries  to  a  servant  is  transitory,  and  may 
be  prosecuted  in  any  jurisdiction  in  which  judicial  process  may  be  lawfully 
served  on  the  defendant. — Olson  v.  Buffalo  Hump  Min.  Co.,  130  Fed.  1017. 

(Ala.)  Where  an  Alabama  corporation  operated  a  sawmill  in  Florida,  it  was 
suable  for  injuries  to  a  servant  in  the  mill  in  the  Alabama  courts. — Watford 
V.  Alabama  &  Florida  Lumber  Co.,  44  South.  567. 

(Ind.)  Actions  for  the  recovery  of  damages  for  injuries  are  transitory  and 
arise  out  of  the  supposed  violation  of  rights  which  are  neither  local  nor  con- 
fined to  the  state  where  the  right  accrued. — Cincinnati,  H.  &  D.  R.  Co.  v. 
McMullen,  20  N.  E.  287,  117  Ind.  439,  10  Am.  St.  Rep.  67. 

(Mass.)  An  action  for  damages  for  personal  injuries  being  transitory,  de- 
fendant could  be  sued  wherever  found. — Cor  mo  v.  Boston  Bridge  Works,  91 
N.  E.  313,  205  Mass.  366. 

(Mich.)  An  action  for  Injuries  to  a  passenger  through  the  derailment  of  the 
train  is  transitory,  and  under  Const,  art.  7,  §  10,  conferring  on  the  circuit 
court  general  jurisdiction,  the  circuit  court  has  jurisdiction  over  the  subject- 
matter  of  the  action.— Daniels  v.  Detroit,  G.  H.  &  M.  Ry.  Co.,  128  N.  W.  797 ; 
Id.,  128  N.  W.  801. 

(Mo.)  An  action  against  a  railroad  company  for  Injuries  occurring  in  an- 
other state  through  negligence  may  be  maintained  without  proof  of  the  lex 
loci;  it  being  transitory  common-law  action. — Burdlct  v.  Missouri  Pac.  Ry. 
Co.,  123  Mo.  221,  27  S.  W.  453,  26  L.  R.  A.  384,  45  Am.  St.  Rep.  528. 

(N.  Y.)  Under  2  Rev.  St.  p.  135,  §  1,  subd.  1,  giving  the  court  of  common 
pleas  power  to  try  all  local  actions  arising  within  its  county,  and  all  transi- 
tory actions,  though  not  arising  there,  that  court  has  jurisdiction  over  an 
action  for  personal  injury  suffered  beyond  the  territorial  limits  of  the  state.— 
Smith  V.  Bull,  17  Wend.  323. 
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(Tex.)  An  action  for  injuries  to  a  pedestrian  while  standing  between  two 
railroad  tracks,  which  occurred  in  the  territory  of  New  Mexico,  where  de- 
fendant operated  its  railroad  and  was  a  foreign  corporation,  was  transitory 
In  its  nature,  and  was  properly  brought  in  Texas  in  a  county  in  which  de- 
fendant operated  its  road. — Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Keller,  76  S.  W. 
801,  33  Tex.  Civ.  App.  358. 

(Tex.)  The  courts  of  Texas  have  Jurisdiction  of  an  action  for  injuries 
to  a  switchman  received  in  Arizona  through  the  failure  of  a  foreign  railroad 
company  to  furnish  proper  automatic  couplers,  whether  ba^ed  on  negligence 
or  on  a  violation  of  the  federal  safety  appliance  act  (Act  March  2,  1893,  c. 
196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174]) ;  the  laws  of  Texas  and 
Arizona  concurring  in  holding  that  such  a  negligent  act  is  subject  to  legal 
redress,  and  the  federal  statute  being  in  force  throughout  the  United  States. 
—Southern  Pac.  Co.  v.  Allen,  106  S.  W.  441. 

(Tex.)  A  citizen  of  Arizona,  injured  there  through  the  negligence  of  a  cor- 
poration foreign  to  Texas,  was  entitled  to  maintain  an  action  in  Texas  for  the 
injuries.— Southern  Pac.  Co.  v.  Godfrey,  107  S.  W.  1135. 

(Tex.)  At  common  law  an  employ^  may  sue  for  personal  injury  wherever 
he  may  find  the  wrongdoer.- Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Mills,  116  S.  W. 
852. 

(Tex.)  An  action  by  a  husband  for  loss  of  services  of  his  wife,  due  to  an 
injury  to  her  in  a  railroad  wreck,  was  transitory,  so  that  a  court  in  a  state 
other  than  that  in  which  the  accident  occurred  had  jurisdiction  of  the  subject- 
matter.— Southern  Pac.  Co.  V.  Blake,  128  S.  W.  668. 

(Wash.)  In  the  absence  of  statute  making  a  personal  injury  action  local, 
it  is  deemed  a  transitory  action  and  may  be  brought  wherever  service  can  be 
had  upon  defendant. — Reynolds  v.  Day,  140  Pac.  681. 

(Wis.)  A  cause  of  action  against  a  railroad  company  by  an  employ^  for 
Injuries  received  is  triable  in  a  state  other  than  that  in  which  the  accident 
happens.— MacCarthy  v.  Whitcomb.  85  N.  W.  707,  110  Wis.  113. 

IV.  Actions  fob  Conversion  or  Injuries  to  Personal  Property. 

(U.  S.)    An  action  by  the  United  States  to  recover  the  value  of  timber  taken 

'from  public  lands  is  transitory,  and  may  be  brought  in  any  jurisdiction  in 

which  the  defendant  can  be  served  with  process. — Stone  v.  United  States, 

17  Sup.  Ct  778,  167  U.  S.  178,  42  L.  Ed.  127,  affirming  judgment  64  Fed.  667, 

12  C.  C.  A.  451. 

(U.  S.)  Where  the  facts  stated  and  the  relief  demanded  show  that  the 
gravamen  of  the  action  is  the  conversion  of  lumber  manufactured  out  of  trees 
wrongfully  cut  and  removed  from  plaintiff's  land  by  defendant,  and  that  the 
purpose  of  tiie  action  is  to  recover  the  value  of  the  lumber,  and  not  damages 
for  any  depreciation  in  the  value  of  the  land,  the  action  Is  transitory,  although 
the  trespass  to  the  land  Is  stated  as  Illustrating  the  character  of  the  conver- 
sion, and  as  bearing  upon  plaintiff's  right  to  recover  the  value  of  the  manu- 
factured lumber. — Peyton  v.  Desmond,  129  Fed.  1,  63  C.  C.  A.  651. 

(Fla.)  A  count  in  a  declaration  for  conversion  of  cypress  trees  cut  from 
plaintiff's  land  in  Georgia,  and  claiming  damages  for  the  value  of  the  trees, 
states  a  transitory  cause  of  action,  of  which  the  Florida  courts  have  jurisdic- 
tion ;  both  parties  being  domiciled  in  Florida,  and  process  having  been  served 
in  the  state. — ^Hodges  v.  Hunter  Co.,  54  South.  811. 

(La.)  An  action  will  lie  In  this  state  for  damages  done  to  the  property  of 
plaintiff  by  a  steamer  In  another  state,  though,  by  the  laws  of  the  latter,  the 
action  would  be  held  to  be  local.  Such  an  action,  under  our  laws.  Is  a  personal 
action. — ^Holmes  v.  Barclay,  4  La.  Ann.  63. 

(Me.)  Trover  being  a  transitory  action  may  be  maintained  for  the  con- 
version of  personal  property  in  a  foreign  jurisdiction. — Whldden  v.  Seelye,  40 
Me.  247,  63  Am.  Dec.  661. 

(Mo.)  An  action  for  an  Injury  to  the  plalntliTs  steamboat  while  navigating 
the  Mississippi  river,  beyond  the  waters  of  this  state,  caused  by  obstructions 
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wron??fully  placed  by  drfoiulant  in  the  bed  of  the  river,  is  transitory  in  its 
character,  and  the  courts  of  this  state  have  jurisdiction  of  the  subject-matter. 
— Mason  v.  Warner,  31  Mo.  508. 

(N.  J.)  An  action  for  conversion  of  goods  fraudulently  purchased  being 
transitory,  a  court  of  one  state  will  not  refuse  to  take  jurisdiction  because 
the  transaction  was  In  another  state,  of  which  the  defendant  is  a  resident  on 
the  ground  of  public  policy. — Kryn  v.  Kahn,  54  Atl.  870. 

(S.  C.)  An  action  for  unlawfully  detaining  the  personal  property  of  a 
bailor  is  transitory,  and  may  be  brought  in  another  state  than  that  in  which 
the  detention  occurred.— Lipscomb  v.  Tanner,  31  S.  C.  49,  9  S.  K  733. 

(Tenn.)  Where  the  owners  of  land  situated  in  Georgia  sued  for  damages 
to  their  timber  and  crops,  resulting  from  smoke  and  noxious  gases  generated 
at  smelting  works  located  in  Tennessee,  the  actions  were  personal,  not  local, 
involving  no  assertion  of  title  or  interest  in  land,  and  hence  could  be  main- 
tained in  the  courts  of  Tennessee. — Ducktown  Sulphur,  Copper  &  Iron  Co.  v, 
Barnes,  60  S.  W.  593. 

(Tex.)  An  action  to  recover  for  personal  property  is  transitory,  and  a  dis- 
trict court  has  jurisdiction  of  the  case  even  where  the  case  arose  in  another 
state,  and  the  parties  are  citizens  of  other  states. — Southern  Pac.  Co.  v.  Gra- 
ham, 12  Tex.  Civ.  App.  565,  34  S.  W.  135. 

(Tex.)  An  action  against  a  railway  company  for  negligently  killing  stock 
on  its  track  is  not  local,  but  transitory. — Porter  v.  El  Paso  Southwestern  Ry. 
Co.,  107  S.  W.  927. 

(Tex.)  A  petition  in  an  action  by  a  resident  against  a  foreign  banking  cor- 
poration for  the  conversion  of  money  deposited  with  it  pursuant  to  a  contract 
for  the  purchase  of  real  estate  located  in  the  foreign  country,  to  be  held  by 
the  bank  for  delivery  to  the  vendor  on  specified  conditions,  which  alleges  the 
deposit  and  the  contract  of  purchase  and  that  the  bank  misappropriated  the 
money  by  paying  it  over  wrongfully,  states  a  transitory  cause  of  action,  and 
a  court  of  Texas  which  acquired  jurisdiction  over  the  foreign  corporation  by 
its  appearance  and  filing  answer,  had  jurisdiction  also  over  the  subject-matter. 
—Banco  Mlnero  v.  Ross  &  Masterson,  138  S.  W.  224. 

(Wis.)  An  action  for  conversion  will  lie  In  Wisconsin  against  a  defendant 
who  has  cut  timber  on  the  plaintiff's  land  in  another  state,  and  converted  the 
timber  to  his  own  use;  but  an  action  of  trespass  will  not  lie. — Tyson  v.  Mc- 
Guineas,  25  Wis.  656. 

V.  Actions  fob  Tbespass  ob  Injxjbies  to  Real  Pbopebtt, 

Where  Injury  is  done  to  land,  an  action  for  damages  must  be  brought  in  the 
courts  of  the  state  where  the  land  is  situated. 
—(Ala.)     Howard  v.  Ingersoll,  23  Ala.  673; 

(N.  Y.)     Watts  V.  Kinney,  6  Hill,  82;    Hurd  v.  Miller,  2  Hilt  540;    De 
Courcy  v.  Stewart,  20  Hun,  561;   Dodge  v.  Colby,  37  Hun,  515. 

(U.  S.)  When  an  action  in  the  Circuit  Court  to  recover  the  possession  of 
land  situated  in  another  district  is  joined  with  an  action  for  rents,  issues  and, 
profits  of  the  land,  that  part  of  the  judgment  rendered  for  the  value  of  the 
rents  is  within  the  jurisdiction  of  the  court,  and  is  valid. — Uealey  v.  Humph- 
rey, 81  Fed.  990,  27  C.  C.  A.  39. 

(U.  S.)  In  Minnesota  an  action  to  recover  pecuniary  damages  for  trespass 
to  real  estate  in  another  state  is  viewed,  not  as  relating  to  the  real  estate,  but 
only  as  affording  a  personal  remedy,  and  transitory. — Peyton  v.  Desmond,  129 
Fed.  1,  63  C.  C.  A.  651. 

(U.  S.)  Whether  an  action  to  recover  pecuniary  damages  for  trespass  to 
real  estate  is  real  and  local,  or  is  personal  and  transitory,  is  essentially  a  mat- 
ter of  state  policy  or  local  law,  and  must  be  determined  by  the  view  taken  of 
the  nature  of  the  action  in  the  state  in  which  it  is  brought — Peyton  v.  Des- 
mond, 129  Fed.  1,  63  C.  C.  A.  651. 

(Ala.)  An  action  for  damages  for  overflowing  a  mill  is  local,  and  must  be 
instituted  in  a  court  of  the  state  in  which  the  property  is  situated. — Howard 
V.  Ingersoll,  17  Ala.  780. 
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(111.)  An  action  for  flooding  lands  is  in  its  nature  local,  and  must  be 
brought  within  the  jurisdiction  where  the  lands  lie. — Eachus  v.  Illinois  &  M. 
Canal,  17  111.  (7  Peck)  534. 

(Kan.)  Where  a  mere  trespasser  entered  on  land  in  Missouri,  and  removed 
sand  therefrom  to  Kansas,  where  he  converted  it  to  his  own  use,  the  owner 
of  the  land  could  maintain  an  action  in  Kansas  for  the  value  of  the  sand,  as 
such  an  action  is  transitory. — McGonigle  v.  Atchison,  33  Kan.  726,  7  Pac.  550. 

(Kan.)  In  an  action  for  removing  sand  in  the  state  of  Missouri,  and  trans- 
porting it  to  this  state,  and  here  converting  the  same,  plaintiff  is  entitled  to 
recover  in  this  state,  though  the  facts  alleged  are  sufficient  to  constitute  a 
cause  of  action  not  only  in  the  nature  of  trespass  de  bonis  asportatis  and 
troiT^er,  but  also  in  the  nature  of  trespass  q.  c.  f. — McGronigle  v.  Atchison,  33 
Kan.  726,  7  Pac.  550. 

(La.)  An  action  will  lie  for  damages  to  the  property  of  plaintiff  by  a 
steamer  in  another  state,  though,  by  the  laws  of  that  state,  the  action  would 
be  held  to  be  local. — Holmes  v.  Barclay,  4  La.  Ann.  63. 

(Mass.)  By  the  common  law,  an  action  for  a  trespass  or  nuisance  to  real 
estate  is  local. — Sumner  v.  Finegan,  15  Mass.  280. 

(Mich.)  Though  the  action  of  trespass  for  the  injury  to  the  freehold  in 
cutting  and  carrying  away  timber  is  local,  yet  trover  for  the  conversion  of 
timber  cut  and  carried  away  is  transitory. — Greeley  v.  Stilson,  27  Mich.  153. 

(Minn.)  Since  the  statute  requiring  actions  for  injuries  to  real  estate  to  be 
brought  in  the  county  where  the  subject  of  the  action  is  situated  applies  only 
to  causes  of  action  arising  in  the  state,  an  action  will  lie  in  Minnesota  to  re- 
cover damages  for  injuries  to  land  situated  in  another  state. — Little  v.  Chi- 
cago, St  P.,  M.  &  O.  Ry.  Co.,  67  N.  W.  846. 

(N.  J.)  The  court  in  New  Jersey,  under  the  rules  of  the  common  law,  has 
no  Jurisdiction  over  an  action  for  damages  caused  by  a  trespass  to  land  out- 
side of  New  Jersey.—Hill  v.  Nelson,  57  Atl.  411,  70  N.  J.  Law,  376. 

(N.  Y.)  An  action  will  not  lie  for  an  injury  done  by  the  diversion  of  a  water 
course,  where  the  premises  injured  are  situated  in  another  state. — Watts  v. 
Kinney,  23  Wend.  484. 

(N.  Y.)  A  cause  of  action  for  damages  for  injuries  to  real  property  by  the 
negligence  of  the  defendant,  is  necessarily  local,  and  the  courts  of  New  York 
have  not  jurisdiction  of  such  an  action  relating  to  real  property  without  the 
state.— Mott  v.  Coddington,  1  Abb.  Prac.  (N.  S.)  290. 

(N.  Y.)  The  New  York  superior  court  has  no  jurisdiction  of  an  action 
brought  against  a  railroad  company,  organized  within  the  state,  for  negli- 
gently damaging  trees  and  plants  growing  on  lands  in  New  Jersey. — Huener- 
mund  V.  Erie  Ry.  Co.,  48  How.  Prac.  55. 

(N.  Y.)  An  action  for  damages  to  real  property  in  another  state  cannot 
be  maintained  in  the  courts  of  New  York. — Cragin  v.  Quitman,  22  Hun,  101. 

(N.  Y.)  An  action  of  trespass  quare  clausum  f  regit,  being  local  in  its  char- 
acter, will  not  lie  in  the  state,  where  the  land  is  situated  in  another  state. — 
American  Union  Tel.  Co.  v.  Middleton,  80  N.  Y.  408. 

(N.  Y.)  In  an  action  brought  in  New  York,  the  complaint  alleged  that  plain- 
tiff leased  to  defendant  all  the  coal  in  certain  land  in  Pennsylvania  that  would 
prove  merchantable,  which  defendant  was  to  mine  and  pay  for  at  a  certain 
rate  per  ton,  and  that  defendant  so  negligently  and  carelessly  mined  the  coal 
that  it  had  not  been  able  to  continue  the  mining  under  the  agreement,  in  con- 
sequence whereof  plaintiff  had  lost  the  income  she  might  otherwise  have  re- 
ceived, and  was  greatly  delayed  in  receiving  royalties.  Heldy  that  the  com- 
plaint was  for  the  recovery  for  injuries  to  land  in  another  state,  and  that 
the  court  had  no  jurisdiction  of  the  action. — Genet  v.  Delaware  &  H.  Canal 
Co.,  56  Hun,  640,  8  N.  Y.  Supp.  822. 

(N.  Y.)  An  action  of  trespass  quare  clausum  fregit  cannot  be  maintained 
in  one  state  in  reference  to  lands  situated  in  another. — Sprague  Nat.  Bank 
V.  Erie  R.  Co.,  57  N.  Y.  Supp.  844,  40  App.  Div.  69. 

(N.  Y.)  An  action  for  damages  to  real  property  outside  of  the  state,  where 
the  gravamen  of  the  action  is  negligence,  is  a  personal  action  and  follows 
the  party  aggrieved. — Brisbane  v.  Pennsylvania  R.  Co.,  125  N.  Y.  Supp.  1042, 
141  App.  Div.  366,  questions  certified  to  Court  of  Appeals  126  N.  Y.  Supp.  1122. 
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(Tex.)  A  state  court  has  no  jurisdiction  of  an  action  by  one  nonresident 
against  another  for  trespass  on  land  outside  the  state,  since  such  an  action  is 
local.— Morris  v.  Missouri  Pac.  Ry.  Co.,  78  Tex.  17,  14  S.  W.  228,  22  Am.  St 
Rep.  17,  9  li.  R.  A.  349. 

(Vt)  Trespass  qu.  cl.  fr.  will  not  lie  in  one  state  for  a  trespass  committed 
in  another  state. — Niles  v.  Howe,  57  Vt.  388. 

(W.  Va.)  A  suit  to  remove  a  cloud  and  to  quiet  title  is  local  in  nature,  and 
the  jurisdiction  of  the  court  is  determined  by  the  situs  of  the  land. — ^Ten- 
nant*s  Heirs  v.  Fretts,  68  S.  E.  387. 

(Wis.)  An  action  for  injuries  to  real  estate  is  a  local  action,  and  is  not 
maintainable  in  a  state  other  than  that  where  the  lands  are  situated. — ^Bet- 
tys V.  Milwaukee  &  St.  P.  Ry.  Co.,  37  Wis.  323. 


(217  Fed.  51) 

JAMES  V.  CLEMENTS  et  aL     (No.  2544.) 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    October  5,  1914.) 

Courts   (|  356*) — Federal  Courts — Rehearing — ^Death  of  Judge  After 
Submission  of  Cause. 

On  the  death  of  one  of  the  judges  of  the  CJircuit  Court  of  Appeals,  after 
a  cause  has  been  argued  and  submitted,  where  the  remaining  judges  are 
not  fully  agreed  on  the  case,  a  rehearing  will  be  granted  that  It  may  be 
submitted  before  a  full  bench. 

[Ed.  Note.--For  other  cases,  see  Courts,  Cent  Dig.  f  937 ;  Dec,  Dig.  { 
356.*] 

On  petition  for  rehearing.    Granted. 

For  former  opinion,  see  211  Fed.  972, 128  C.  C.  A.  470. 

Before  PARDEE,  Circuit  Judge,  and  FOSTER,  District  Judge. 

PER  CURIAM.  In  the  opinion  and  decision  heretofore  rendered 
in  this  case  (211  Fed.  972,  128  C.  C.  A.  470),  a  majority  of  the  judges 
held  that  the  bill  of  exceptions  found  in  the  record  was  not  sufficiently 
well  taken  to  bring  all  the  evidence  properly  before  the  court  for  consid- 
eration, and  thereupon  affirmed  the  judgment  of  the  lower  court  with- 
out passing  upon  certain  assignments  of  error  to  the  rulings  of  the  trial 
judge,  refusing  instructions  to  the  jury  affecting  the  merits  of  the  case. 
On  the  application  for  rehearing  and  on  consideration  we  concluded 
that  our  ruling  rejecting  the  bill  of  exceptions  was  erroneous,  and  that 
we  should  re-examine  and  consider  the  case,  giving  full  effect  to  said 
bill  of  exceptions,  and  thereon  render  the  proper  judgment  without 
further  briefs  or  argument. 

Before  reaching  a  final  conclusion  the  death  of  Judge  Shelby,  who 
constituted  a  part  of  the  court  in  the  case,  supervened,  leaving  only  two 
judges  to  determine  the  matter,  and  they  not  fully  concurring  on  cer- 
tain points  necessarily  arising  under  the  assignments  of  error. 

Under  these  circumstances  and  that  justice  may  be  done,  we  feel 
compelled  to  grant  the  rehearing  asked  and  order  the  case  restored  to 
the  docket  for  reassignment  and  submission  before  a  full  bench. 

And  it  is  so  ordered. 


MCK)RE  V.  DONAHOO  171 

(217  Fed.  177) 

MOORE  et  al.  v.  DONAHOO  et  aL 

<Clrcnit  Court  of  Appeals,  Ninth  Circuit     September  14,  1914.    On  PetiUou 

for  Rehearing,  November  17,  1914.) 

No.  2353. 

1.  Receivers    (§  158*)  —  Pbioritt  of  Liens  and  Mobtoages  —  Debts  eob 

Opebatino  £}xpenses. 

In  the  distribution  of  the  assets  of  an  insolvent  railroad  company,  pref- 
erence will  not  be  given  to  debts  for  necessary  operating  expenses  in- 
curred before  the  receivership,  over  prior  mortgages,  from  the  corpus  of 
the  property,  unless  it  is  necessary  to  enable  the  receiver  to  continue  oper- 
ation of  the  road. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  f§  301-306;  Dec. 
Dig.  I  156.*] 

2.  Receivebs  (§  158*) — ^Pbiobity  of  Liens  and  Mobtoaqes — Debts  fob  Opeb- 

atino Expenses. 

The  right  of  persons  furnishing  labor  or  supplies  necessary  to  the  oper- 
ation of  a  railroad  to  preference  over  a  prior  mortgage  debt  in  case  of 
insolvency,  where  such  equity  exists,  is  not  dependent  on  the  institution 
of  the  proceedings  by  the  mortgagee,  or  the  fact  that  the  receiver  was  ap- 
pointed at  its  instance,  and  that  it  thereby  invoked  the  equitable  powers 
of  the  court;  but  such  right  is  one  which  the  court  may  be  called  upon 
to  affirmatively  enforce. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  |§  301-306;  Dec 
Dig.  §  158.*] 

Z.  Receivebs  (8  158*) — Pbeference  of  Debts  fob  Opebatino  Expenses — ^Di- 
version OF  Income. 

Where  there  has  been  a  diversion  of  income  by  a  railroad  company  for 
the  benefit  of  a  mortgagee  within  the  preferential  period  before  a  receiv- 
ership, which  should  have  been  applied  to  the  payment  of  current  operat- 
ing expenses,  persons  who  furnished  necessary  labor  or  supplies  during 
that  time  are  entitled  to  have  such  income  restored  from  the  corpus  of 
the  property  and  applied  to  their  claims,  without  reference  to  whether 
such  claims  became  due  before  or  after  the  diversion. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  {§  301-306;  Dee. 
Dig.  I  158.*] 

On  Petition  for  Rehearing. 

4.  Railboads  (§  194*)  —  Sale  in  Fobeclosube  Fboceedings  —  Liability  of 
pubchaseb  fob  interest. 

Where  the  property  of  an  insolvent  railroad  company  was  sold  under 
an  order  of  court,  subject  to  the  payment  by  the  purchaser,  in  addition 
to  the  sum  bid,  of  such  claims  for  operating  and  maintenance  expenses 
incurred  by  the  company  prior  to  the  receivership  as  the  court  should  ul- 
timately find  entitled  to  priority  over  the  mortgage  debt,  not  exceeding  a 
stated  amount,  the  purchaser  is  liable  for  interest  on  the  claims  so 
awarded  priority  from  the  date  of  his  purchase;  the  amount  being  in 
effect  a  part  of  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §S  643-655 ;  Dec. 
Dig.  I  194.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California ;  William  C.  Van  Fleet,  Judge. 

Suit  in  equity  by  the  Baldwin  Locomotive  Works  against  the  Ocean 
Shore  Railway  Company  and  others.  From  a  decree  awarding  prefer- 
ence to  claims  of  F.  L.  Donahoo  and  others,  Charles  C.  Moore,  F.  W. 

*FoT  other  cases  see  same  topic  ft  S  mumbbr  In  Dec.  t  Am.  Digs.  1907  to  date.  &  Repr  Indexes 
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Bradley,  Maurice  Schweitser,  R.  D.  Robbins,  and  Walter  S.  Martin^ 
interveners,  appeal.     Modified. 

Edward  J.  McCutchen,  Gavin  McNab,  and  A.  Crawford  Greene,  all 
of  San  Francisco,  Cal.  (McCutchen,  Olney  &  Willard,  of  San  Francisco, 
Cal.,  of  counsel),  for  appellants. 

Goodf ellow,  Eells  &  Orrick,  of  San  Francisco,  Cal.,  for  certain  claim- 
ants. 

Sullivan  &  Sullivan,  Theo.  J.  Roche,  and  Goodfellow,  Eells  &  Or- 
rick, all  of  San  Francisco,  Cal.,  for  certain  labor  claimants. 

Charles  S.  Gushing  and  Wm.  S.  McKnight,  both  of  San  Francisco, 
Cal.,  for  Remington  Typewriter  Co. 

Frank  M.  Hultman,  of  San  Francisco,  Cal.,  for  August  Johnson. 

Maurice  R.  Carey,  of  San  Francisco,  Cal.,  for  R.  P.  Standley  et  al. 

Daniel  H.  Knox,  of  San  Francisco,  Cal.,  for  Knox  and  another. 

A.  F.  Morrison,  Peter  F.  Dunne,  and  W.  I.  Brobeck,  all  of  San  Fran- 
cisco, Cal.,  for  Mercantile  Trust  Co.,  of  San  Francisco. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DIETRICH, 
District  Judge. 

DIETRICH,  District  Judge.  The  appellants  represent  the  interests 
of  the  mortgagee,  and  the  respondents  are  the  unsecured  creditors,  of 
an  insolvent  railroad  company.  The  general  question  involved  is  when 
and  to  what  extent  the  claims  of  those  who  in  the  ordinary  course  of 
business  furnish  labor  and  supplies  for  the  mairttenance  and  operation 
of  a  railroad  will,  in  the  distribution  of  its  assets  by  a  court  of  equity, 
be  preferred  to  bonds  secured  by  a  pre-existing  mortgage. 

The  facts  are  presented  in  the  form  of  an  agreed  statement,  accom- 
panied by  the  decree  of  the  lower  court,  as  provided  by  general  equity 
rule  n  (198  Fed.  xli,  115  C.  C.  A.  xli).  It  is  thereby  shown  that  the 
Ocean  Shore  Railway  Company  was  the  owner  of  two  short  lines  of 
railroad  near  the  city  of  San  Francisco,  Cal.,  and  on  November  1^ 
1905,  it  executed  a  trust  deed  to  the  Mercantile  Trust  Company  of  San 
Francisco  to  secure  the  payment  of  an  issue  of  bonds  aggregating  $5,- 
000,000,  the  deed  covering  all  of  its  property,  including  future  acquisi- 
tions and  income.  Substantially  all  of  the  bonds  were  sold  and  became 
the  valid  obligations  of  the  mortgagor.  No  interest  having  been  paid 
on  account  of  the  installments  falling  due  upon  November  1,  1909,  and 
May  1,  1910,  the  trustee,  acting  in  pursuance  of  the  authority  con- 
ferred upon  it  by  the  provisions  of.  the  mortgage  or  trust  deed,  declared 
the  entire  principal  due,  and  upon  June  7,  1910,  caused  notice  to  be 
published  of  its  intention  to  sell  the  property  for  the  purpose  of  paying 
the  indebtedness.  The  sale  was  originally  set  for  September  1,  1910, 
but  was  postponed  to  October  1,  1910,  and,  under  circumstances  to  be 
explained,  was  finally  consummated  on  January  17,  1911. 

In  the  meantime,  on  December  6,  1909,  the  Baldwin  Locomotive 
Works,  an  unsecured  creditor,  filed  a  bill  against  the  railway  company 
as  the  sole  defendant,  in  the  United  States  District  Court  for  the 
Northern  EHstrict  of  California,  in  behalf  of  itself  and  of  other  cred- 
itors.   It  was  shown  by  the  bill  that  the  defendant  was  indebted  upon 
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unsecured  claims  aggregating  approximately  $2,000,000,  that  it  was  in- 
solvent, and  that  there  was  danger  of  its  property  becoming  dissipated 
or  impaired  in  value  by  the  prosecution  of  numerous  suits  and  the  levy 
oi  attachments  and  executions.  There  was  a  prayer  for  the  appoint- 
ment of  a  receiver  and  for  an  order  directing  him  to  pay  the  claims  of 
plaintiff  and  others  out  of  the  net  operating  revenues  of  the  property. 
Upon  the  same  day  the  railway  company  appeared,  and  by  answer  ad- 
mitted the  allegations  of  the  bill  and  joined  in  the  prayer  for  a  receiver. 
One  F.  S.  Stratton  was  thereupon  appointed  receiver,  who  at  once  took 
f>ossession  of  the  propertv  and  continued  to  operate  it  until  February 
1,  1911.  On  May  21,  1910,  by  supplemental  bill,  the  Mercantile  Trust 
Company  was  made  a  party  defendant,  together  with  numerous  cred- 
itors who  had  intervened. 

On  July  22,  1910,  upon  the  representation  of  the  receiver  that  he 
could  not  operate  the  property  without  loss,  the  court  entered  an  order, 
directed  against  all  parties  to  the  suit,  including  the  trustee,  requiring 
them  to  show  cause  why  a  sale  should  not  be  made  by  the  receiver.  In 
response  thereto,  the  trust  company,  appearing  "specially,"  asked  that 
the  order  to  show  cause  be  discharged,  and  sdso  filed  a  cross-bill  set- 
ting forth  its  interest  and  praying  that  it  be  permitted  to  proceed  with 
the  sale  without  interference  from  the  receiver.  Hearings  were  had, 
and  the  court,  having  assumed  jurisdiction  to  supervise  and  control  the 
sale,  entered  an  order  authorizing  the  trust  company  to  sell  the  prop- 
erty, under  certain  prescribed  conditions,  one  of  which  was  that  out  of 
the  proceeds  a  specified  sum  should  be  turned  over  to  the  receiver  for 
the  payment  of  the  expenses  of  the  receivership  and  for  other  purposes, 
and  another  that  the  sale  and  transfer  should  be  made  subject  to  the 
payment  of  certain  operating  and  maintenance  claims  against  the  rail- 
way company  incurred  before  the  appointment  of  the  receiver,  not  ex- 
ceeding in  the  aggregate  $100,000,  provided  the  court  should  ultimately 
hold  that  they  were  entitled  to  priority  of  payment  over  the  bonds.  The 
claims  so  referred  to  were  those  which  the  respondents  now  hold,  but 
the  character  and  amount  of  which  had  not  at  that  time  been  judicially 
ascertained. 

The  sale  was  made  in  compliance  with  the  terms  of  this  order,  and 
the  appellants,  who  became  the  purchasers  thereat,  took  the  title  subject 
to  the  conditions  prescribed.  It  thus  appears  that  the  sale  was  made 
under  the  power  of  the  trust  deed,  with  the  permission  and  subject  to 
the  conditions  imposed  by  the  court.  In  due  time  the  trustee  made  re- 
turn of  its  proceedings,  and  prayed  for  an  order  confirming  the  sale 
and  directing  the  receiver  to  join  with  it  in  the  execution  of  proper  in- 
struments of  conveyance.  Such  an  order  was  made,  and  conveyances 
were  executed  CvKzordingly.  Thereupon  the  purchasers  sought  and  pro- 
cured permission  to  intervene. 

The  question  whether  or  not  the  respondents*  claims  should  be  paid 
in  preference  to  the  bonds  was  referred  to  a  master.  The  master  found 
(and  the  correctness  of  the  finding  is  not  questioned)  that  the  claims 
which  accrued  during  the  period  of  six  months  immediately  preceding 
the  appointment  of  the  receiver — that  is,  from  June  1,  1909,  to  Decem- 
ber 6,  1909 — on  account  of  labor  done  and  materials  furnished  in  the 
ordinary  course  of  business,  for  the  normal  maintenance  and  opera- 


174  133  0.  C.  A.  REPORTS 

tion  of  the  railroad,  and  which  it  was  reasonable  to  expect  would  be 
paid  out  of  the  current  operating  income,  aggregated  $48,571.42.  It  is 
agreed  that  the  labor  and  supplies  for  which  this  indebtedness  was  in- 
curred were  in  each  instance  necessary  to  the  business  of  the  railway 
company  as  a  carrier  of  freight  and  passengers,  and  to  the  public  serv- 
ice, and  were  necessary  for  the  maintenance  of  the  railroad,  and  to  keep 
it  a  going  concern.  There  was  no  current  income  on  hand  at  the  time 
the  receiver  was  appointed,  and  the  operation  by  the  receiver  was  at  a 
loss.  Of  the  operating  income  accruing  from  June  1,  1909,  to  Decem- 
ber 6,  1909,  there  was  appHed  to  the  payment  of  expenses  of  construc- 
tion and  other  obligations  having  no  relation  to  the  operation  or  main- 
tenance of  the  road  the  aggregate  sum  of  $30,000.  There  was  no  evi- 
dence as  to  the  exact  time  when  the  diversion  of  any  specific  part  of 
this  sum  was  made. 

The  master  held  that  all  of  the  claims  were  pref/erential  in  character, 
but,  adopting  the  "income"  theory,  limited  the  preference  to  the  amount 
of  the  diverted  income,  and  hence  recommended  a  pro  rata  distribution 
of  the  $30,000  to  the  several  respondents.  While  confirming  the  mas- 
ter's report  in  other  respects,  the  court  below  took  the  view  that,  inas- 
much as  the  indebtedness  due  the  respondents  was  necessarily  incurred 
in  keeping  the  railroad  a  "going  concern,"  the  question  of  diversion  was 
not  controlling,  and  entered  a  decree  adjudging  the  entire  amount  of 
$48,571.42  to  be  a -first  lien  upon  the  property,  and  required  the  pur- 
chasers to  pay  the  same,  together  with  interest.  The  appeal  is  from  this 
decree. 

Conceding  that  under  certain  circumstances  and  within  certain  lim- 
itations the  claim  of  a  general  creditor  of  an  insolvent  railroad  corpo- 
ration may  be  preferred  to  a  pre-existing  mortgage  lien,  appellants  con- 
tend that  the  decree  should  be  reversed  or  modified  for  the  following 
reasons : 

(1)  The  preference  of  the  respondents,  if  any  they  have,  is  limited  to 
the  amount  of  income  diverted,  namely,  $30,000. 

(2)  No  one  of  the  respondents  is  entitled  to  priority,  because  the 
trustee  did  not  commence  an  action  of  foreclosure  or  secure  the  ap- 
pointment of  the  receiver,  or,  as  is  claimed,  submit  itself  to  the  opera- 
tion of  the  rule  that  he  who  seeks  equity  must  do  equity. 

(3)  There  is  no  proof  that  any  current  income  was  diverted  during 
the  six  months  period  after  the  indebtedness  of  any  one  of  the  respond- 
ents had  become  payable. 

[1  ]  1.  As  already  intimated,  the  general  question  involved  in  the  first 
proposition  is  whether  we  shall  give  place  to  what  is  known  as  the  "net 
income"  theory,  or  to  the  "going  concern"  theory,  as  the  basis  for  pref- 
erential allowances.  Are  claims,  such  as  those  of  the  respondents  are 
conceded  to  be,  for  current  supplies  and  services  which  are  necessary 
to  the  maintenance  of  the  property  of  a  public  service  corporation,  and 
to  keep  it  in  operation,  to  be  paid  out  of  the  current  income  in  pref- 
erence to  the  bonds,  upon  the  assumption  that  the  lien  of  the  mortgage 
attaches  only  to  the  residue  of  the  income  remaining  after  the  payment 
of  the  operating  expenses,  or  may  they  displace  the  vested  lien  of  the 
mortgage  upon  the  corpus  of  the  estate,  because  the  claimants  by  their 
labor  and  supplies  rendered  necessary  assistance  in  continuing  the  oper- 
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aticm  of  the  property,  thus  enabling  the  debtor  to  discharge  its  obliga- 
tions to  the  public  ? 

In  the  court  below,  as  we  have  seen,  the  latter  view  prevailed.  The 
point  urged  by  tfie  appellants  is,  not  that  an  incorrect  application  of  the 
principle  was  made,  but  that  the  principle  itself  is  inherently  incorrect. 
The  question  has  been  the  subject  of  frequent  consideration  in  the.  fed- 
eral courts,  but  the  decisions  are  in  hopeless  conflict.  Different  rules 
have  prevailed  in  the  several  circuits,  and  in  some  instances  there  has 
been  an  apparent  lack  of  uniformity  in  the  same  circuit.  Enter- 
taining, as  we  do,  the  opinion  that  the  point  is  conclusively  ruled 
by  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25  Sup.  a.  415, 
49  L.  Ed.  717,  we  do  not  deem  it  necessary  to  review  or  attempt  to 
classify  the  numerous  decisions  cited  in  the  briefs.  This  case  was 
brought  against  the  Columbus,  Sandusky  &  Hocking  Railroad  Com- 
pany for  foreclosure  of  two  mortgages,  and  a  receiver  was  appointed. 
Within  the  six  months  period  prior  to  the  receivership,  Gregg,  in  pur- 
suance of  the  terms  of  a  contract  with  the  railroad  company,  furnished 
cross-ties  for  the  replacing,  of  ties  decayed  in  the  current  operation  of 
the  road.  A  large  proportion  of  the  ties  were  on  hand  when  the  re- 
ceiver was  appointed,  and  used  by  him  in  maintaining  the  roadway. 
The  circumstances  indicated  that  payment  would  be  made  out  of  the 
current  income.  Furthermore,  it  was  stipulated  that  the  claim  was  for 
"necessary  operating  expenses  in  keeping  and  using  said  railroad  and 
preserving  said  property  in  a  fit  and  safe  condition." 

**The  case  stands,"  such  Is  the  language  of  Mr.  Justice  Holmes,  speaking 
for  the  court,  **as  one  in  which  there  has  been  no  diversion  of  income  by 
which  the  mortgagees  have  profited,  or  other^vise,  and  the  main  question  is 
the  general  one,  whether  in  such  a  case  a  claim  for  necessary  supplies  fur- 
nished within  six  months  before  the  receiver  was  appointed  should  be  charg- 
ed on  the  corpus  of  the  fund.  There  are  no  special  circumstances  affecting 
the  claim  as  a  whole,  and  if  It  is  charged  on  the  corpus  it  can  only  be  by 
laying  down  a  general  rule  that  such  claims  for  supplies  are  entitled  to  pre- 
cedence over  a  lien  expressly  created  by  a  mortgage  recorded  before  the  con- 
tracts for  supplies  were  made.  An  impression  that  such  a  general  rule  was 
to  be  deduced  from  the  decisions  of  this  court  led  to  an  evidently  unwilling 
application  of  it  in  New  England  R.  CJo.  v.  Carnegie  Steel  Co.,  75  Fed.  54,  58 
121  C.  C.  A.  219],  and  perhaps  in  other  cases.  But  we  are  of  opinion,  for 
reasons  that  need  no  further  statement  (Kneeland  v.  American  Loan  &  Tnist 
Co.,  136  U.  S.  89,  97  110  Sup.  Ct  950,  34  L.  Ed.  379]),  that  the  general  rule 
Is  the  other  way,  and  has  been  recognized  as  being  the  other  way  by  this 
court.** 

If  by  this  language  any  doubt  were  possible  of  the  intention  of  the 
court  to  disapprove  of  the  "going  concern"  theory,  the  dissenting  opin- 
ion most  cleany  indicates  that  it  was  this  precise  question  up6n  which 
there  was  a  division. 

It  is  pointed  out  by  respondents  that  their  labor  and  supplies  "were 
necessary  to  the  business"  of  the  road,  while  in  the  Gregg  Case,  after 
referring  to  certain  allowances  sanctioned  in  Miltenberger  v.  Logans- 
port,  etc.,  Railway  Ca,  106  U.  S.'«286,  1  Sup.  Ct.  140,  27  L.  Ed.  117, 
the  following  language  is  used : 

"The  ground  of  such  allowance  as  was  made  was  not  merely  that  the  sup- 
plies were  necessary  for  the  preservation  of  the  road,  but  that  the  payment 
was  necessary  to  the  business  of  the  road — ^a  very  different  proposition." 
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Attention  is  also  directed  to  that  part  of  the  opinion  where  it  is  ob- 
served that : 

"The  payment  of  the  employ6s  of  the  road  is  more  certain  to  be  necessary 
in  order  to  keep  it  running  than  the  payment  of  any  other  class  of  previously 
incurred  debts." 

And  to  the  further  statement  that: 

"We  already  have  intimated  that  the  payment  of  railroad  hands  might 
stand  on  stronger  grounds  than  the  payment  for  past  supplies,  etc." 

But  plainly  all  of  these  expressions  have  reference  to  the  principle 
underlying  an  exceptional  class  of  preferences  considered  in  the  Milten- 
berger  Case.  In  brief,  this  principle  is  that  a  receiver  may  sometimes 
be  authorized  to  pay  past  debts  and  charge  the  same  against  the  corpus 
of  the  fund,  where  failure  to  make  such  paymentf  would  result  in  in- 
jury to,  or  would  make  it  difficult  to  carry  on  the  business  of,  the  estate. 
Ifi,  for  illustration,  upouj'  the  appointment  of  a,  receiver,  he  finds  that 
the  pay  of  the  enginemen  of  the  railroad  is  in  arrears,  and  that  they  are 
unwilling  to  render  further  service  unless  their  claims  are  paid,  the  re- 
ceiver may  very  readily  conclude,  especially  where  other  skilled  men  are 
unavailable,  that  payment  is  necessary  to  the  business  of  the  road, 
and  disbursements  so  made  may  be  held  to  constitute  a  prior  lien,  upon 
the  theory  that  they  are  required  for  the  preservation  of  the  value  of 
the  estate.  So  in  the  case  where  there  is  only  one  available  source  of 
fuel  supply,  and  the  owner  declines  to  furnish  the  receiver  with  fuel 
until  past  bills  are  paid,  ai  similar  course  may  be  taken  for  like  reasons. 

"It  Is  easy  to  see,"  said  the  court  in  the  Miltenberger  Case,  "that  the  pay- 
ment of  unpaid  debts  for  operating  expenses,  accrued  within  90  days,  due  by 
a  railroad  company  suddenly  deprived  of  the  control  of  its  property,  due  to 
operatives  in  its  employ,  whose  cessation  from  work  simultaneously  is  to  be 
deprecated,  in  the  interests  both  of  the  property  and  the  public,  and  the  pay- 
ment of  limited  amounts  due  to  other  and  connecting  lines  of  road  for  ma- 
terials and  repairs  and  for  unpaid  ticket  and  freight  balances,  the  outcome 
of  indispensable  business  relations,  where  a  stoppage  of  the  continuance  of 
such  business  relations  would  be  a  probable  result,  in  case  of  nonpayment, 
the  general  consequence  involving  largely,  also,  the  interests  and  accommoda- 
tion of  travel  and  traffic,  may  well  place  such  payments  in  the  category  of 
I»ayment8  to  preserve  the  mortgaged  property  in  a  large  sense,  by  maintaining 
the  good  \^iU  and  integrity  of  the  enterprise,  and  entitled  them  to  be  made 
a  first  Uen." 

In  such  cases  the  nature  or  character  of  the  debts  which  the  receiver 
is  called  upon  to  pay  is  comparatively  unimportant;  the  controlling 
consideration  is  the  present  necessity  of  the  receiver.  If  the  exigency 
is  such  that  he  must  pay  past  debts  before  he  can  procure  indispensable 
future  supplies,  he  must,  in  deference  to  his  paramount  duty  to  pre- 
serve the  value  of  thel  estate,  yield  to  the  necessity,  provided,  of  course, 
that  the  probable  loss  would  exceed  the  required  payments.  It  is  to 
fee  noted  that  in  the  language  above  quoted  from' the  Gregg  Case  a  dis- 
tinction is  not  drawn  between  supplies  necessary  for  the  preservation 
of  the  road  and'  supplies  necessary  to  the  business  of  the  road ;  it  is  dif- 
ficult to  see  how,  upon  principle,  such  a  distinction  could  be  made.  The 
ground  of  the  allowance,  says  the  court,  was  not  merely  "that  the  sup- 
plies were  necessary,"  but  that  "the  payment  [therefor]  was  necessary." 
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The  distinction  is  between  the  necessity  of  past  supplies  and  the  ne- 
cessity of  present  payment  therefor.  Accordingly  it  was  further  said 
in  the  Gregg  Case  that : 

**The  payment  of  employes  of  the  road  is  more  certain  to  be  necessary  in 
order  to  keep  it  running  than  the  payment  of  any  other  class  of  previously 
incurred  debts." 

Not  that  a  different  principle  applies  to  labor  claims,  but  that  they 
are  more  likely  to  fall  within  the  principle.  In  any  case  it  is  a  ques- 
tion of  business  necessity,  and  such  necessity  is  more  likely  to  arise  in 
the  case  of  skilled  labor  than  in  the  case  of  general  supplies,  which,  if 
they  cannot  be  procured  from  one  source,  may  be  gotten  from  another. 

In  the  case  at  bar  the  receiver  recognized  this  rule  of  necessity  in 
the  payment  of  a  limited  number  of  claims  for  rentals  which  are  not 
here  in  controversy.  But  very  clearly  it  was  not  made,  and  under  the 
facts  of  the  case  it  could  not  properly  be  made,  the  basis  of  the  al- 
lowance of  respondents'  claims.  So  far  as  appears,  the  receiver  never 
concluded  that,  as  a  matter  of  business  policy,  it  was  necessary  to 
pay  these  claims,  and  no  order  was  ever  made  directing  or  authorizing 
him  to  pay  the  same.  There  are  no  facts  in  the  record  from  which  it 
can  be  intelligently  inferred  that  any  one  of  the  claimants  continued  to 
perform  labor  for  or  to  furnish  supplies  to  the  receiver  upon  the  con- 
dition or  assumption  that  his  claim  would  be  paid.  Indeed,  there  is 
no  evidence  that  any  one  of  the  respondents  was  furnishing  supplies 
or  performing  labor  at  the  time  the  receiver  was  appointed,  or  there- 
after furnished  any  supplies  or  performed  any  labor. 

[2]  2.  In  response  to  the  second  proposition  the  reply  may  be  made 
that,  while  the  receiver  was  not  appointed  upon  the  application  of  the 
trustee,  it  did  seek  the  aid  of  the  court.  True,  it  was  formally  empow- 
ered to  enforce  its  security  by  notice  and  sale ;  but,  without  a  decree 
adjudicating  the  rights  of  the  numerous  claimants,  apparently  no  one 
would  have  purchased  the  property  at  such  sale.  This  it  practically 
conceded  in  the  course  of  the  hearings,  and  accordingly  it  filed  a  cross- 
bill, sought  and  procured  judicial  sanction  for  a  sale,  and  upon  its 
motion  the  sale  was  confirmed,  and  the  receiver  directed  to  join  with 
it  in  executing  conveyances  to  the  property. 

But,  aside  from  these  considerations,  we  are  unable  to  yield  to  the 
view  that  claims  of  the  character  of  those  here  involved  can  be  pre- 
ferred only  in  cases  where  the  trustee  institutes  a  foreclosure  suit  and 
applies  for  the  appointment  of  a  receiver.  The  principle  of  preference 
rests  upon  a  more  substantial  basis  than  the  power  of  the  courts  to 
deny  an  application  for  the  appointment  of  a  receiver  in  case  the  ap- 
plicant is  unwilling  to  submit  to  what  the  court  may  conceive  to  be 
equitable  conditions.  In  the  statement  sometimes  made  that  the  court 
may,  in  the  exercise  of  its  discretion,  deny  relief  to  the  mortgagee 
unless  it  is  willing  to  recognize  the  equities  of  the  unsecured  creditor, 
there  is  clearly  implied  a  pre-existing  equity  in  the  latter.  As  was 
pointed  out  in  Kneeland  v.  American  Loan  &  T.  Co.,  136  U.  S.  89, 
10  Sup.  Ct.  950,  34  L.  Ed.  379,  the  discretion  is  not  to  be  exercised 
arbitrarily,  but  with  due  regard  to  contractual  rights.  And  surely  no 
equity  as  against  a  mortgagee  or  in  favor  of  a  general  creditor  arises 
133  C.C.A.— 12 
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from  the  mere  fact  that  the  mortgagee  may  be  under  the  necessity  of 
invoking  the  aid  of  the  courts  to  enforce  his  lien.  The  mortgagee's 
lien  is  such  as  by  fair  implication  he  has  contracted  for,  and  he  cannot 
justly  be  required  to  barter  a  measure  of  his  rights  for  a  measure  of 
the  relief  which  it  is  the  duty  of  the  courts  freely  to  accord  to  any 
one  standing  in  need  thereof.  So  with  the  unsecured  claimant :  Such 
equity  as  he  may  have  flows  from  the  fact  that,  in  the  ordinary  course 
of  business,  he  has  performed  labor  or  furnished  necessary  supplies  to 
the  railroad  company  with  the  reasonable  expectation  of  being  paid 
therefor  from  certain  funds.  His  power  to  enforce  his  rights  should 
not  be  made  contingent  upon  the  possibility  that  the  secured  creditor 
may  apply  to  a  court  for  the  appointment  of  a  receiver  or  for  other 
equitable  relief,  a  circumstance  wholly  fortuitous,  or  at  least  one  over 
which  he  exercises  no  control. 

The  real  basis  upon  which  the  preference  rests  is  thought  to  be  the 
implied  understanding  on  the  part  of  all  parties  that  such  debts  are 
to  be  paid  out  of  the  current  income  before  the  mortgagee  has  any 
claim  thereto.  Reference  to  a  few  of  the  decisions  of  the  Supreme 
Court  will  be  sufficient  to  make  this  clear.  In  the  leading  case  of 
Fosdick  V.  Schall,  99  U.  S.  235,  25  L.  Ed.  339,  the  court,  speaking 
through  Mr.  Justice  Waite,  said : 

"The  income  out  of  which  the  mortgagee  Is  to  l)e  paid  is  the  net  income 
obtained  by  deducting  from  the  gross  earnings  what  is  required  for  necessary 
operating  and  managing  expenses,  proper  eciuipnieut,  and  useful  improve- 
ments. Every  railroad  mortgagee  In  accepting  his  security  Impliedly  agrees 
that  the  current  debts  made  in  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the  income.  If  for 
the  convenience  of  the  moment  something  is  taken  from  what  may  not  im- 
properly be  called  the  current  debt  fund,  and  put  into  that  which  belongs 
to  the  mortgage  creditors,  it  certainly  is  not  inequitable  for  the  court,  when 
asked  by  the  mortgagees  to  take  possession  of  the  future  income  and  hold  it 
for  their  benefit,  to  require  as  a  condition  of  such  an  order  that  what  is  due 
from  the  earnings  to  the  current  debt  shall  be  paid  by  the  court  from  the 
future  current  receipts  before  anything  derived  from  that  source  goes  to  the 
mortgagees.  In  this  way  the  court  will  only  do  what,  it  a  receiver  should 
not  be  appointed,  the  company  ought  itself  to  do." 

It  is  further  said  that: 

It  is  witliin  the  power  of  the  court  to  use  the  income  of  the  receivership  to 
discbarge  obligations  which,  but  for  the  diversion  of  funds,  would  have  been 
paid  in  the  ordinary  course  of  business.  This,  not  because  the  creditors  to 
whom  such  debts  are  due  have  in  law  a  lien  upon  the  mortgage  property  or 
the  income,  but  because  in  a  sense  the  cheers  of  the  company  are  trustees  of 
the  earnings  for  the  benefit  of  the  different  classes  of  creditors  and  the  stock- 
holders; and  if  they  give  to  one  class  of  creditors  that  which  properly  be- 
longs to  another^  the  court  may,  upon  an  adjustment  of  the  accounts,  so  use 
the  income  which  comes  into  its  own  hands  as,  if  practicable,  to  restore  the 
parties  to  their  original  equitable  rights." 

It  is  also  said  that  sometimes  the  court  can  require  restoration  of 
the  diverted  income  from  the  corpus  of  the  fund,  the  power  so  to  do 
resting  "upon  the  fact  that  in  the  administration  of  the  affairs  of  the 
company  the  mortgage  creditors  have  got  possession  of  that  which  in 
equity  belonged  to  the  whole  or  a  part  of  the  general  creditors." 
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In  Burnham  v.  Bowen,  111  U.  S.  776,  780,  783,  4  Sup.  Ct.  675,  677, 
679  (28  L.  Ed.  596),  it  was  said : 

"The  business  of  every  railroad  company  is  necessarily  done  more  or  less 
on  credit,  all  parties  understanding  that  current  expenses  are  to  be  paid  out 
of  current  earnings." 

And  again: 

"If  current  earnings  are  used  for  the  benefit  of  mortgage  creditors  before 
current  expenses  are  paid,  the  mortgage  security  is  chargeable  in  equity  with 
the  restoration  of  the  fund  which  has  been  thus  improperly  applied  to  their 
use.** 

To  the  same  effect  is  St.  Louis,  Alton,  etc..  Railroad  v.  Cleveland, 
Columbus,  etc..  Railroad,  125  U.  S.  658,  673,  8  Sup.  Ct.  1011,  31  L. 
Ed.  832. 

In  the  more  recent  case  of  Southern  Railway  v.  Carnegie  Steel  Co., 
176  U.  S.  257,  285,  20  Sup.  Ct.  347,  358  (44  L.  Ed.  458),  Mr.  Justice 
Harlan,  speaking  for  the  court,  said  that,  while  each  case  must  depend 
upon  its  own  special  facts,  it  could  be  safely  deduced  as  a  conclusion 
from  the  former  decisions  of  the  court : 

"That  a  railroad  mortgagee,  when  accepting  his  security,  impliedly  agrees 
that  the  current  debts  of  a  railroad  company  contracted  in  the  ordinary 
course  of  its  business  shall  be  paid  out  of  the  current  receipts  before  he  has 
any  claim  upon  such  income.'' 

If,  as  is  thus  held,  the  current  income  constitutes  a  trust  fund,  and 
if  the  mortgagee  in  taking  his  security  impliedly  agrees  that  laborers 
and  materialmen  may  first  be  paid  out  of  this  fund,  before  he  has  any 
claim  thereto,  and  if  one  performs  labor  or  supplies  material  in  re- 
liance upon  this  understanding,  it  follows  as  a  matter  of  course  that 
he  has  a  right  which  a  court  of  equity  may  assist  him  to  enforce,  as 
well  as  to  defend,  and  he  may,  if  he  so  desires,  initiate  a  proceeding 
for  that  purpose. 

[3]  3.  Under  the  third  head  appellants  contend  that  a  railroad  com- 
pany is  under  no  obligation  to  provide  for  future  indebtedness  by  the 
accumulation  of  a  surplus,  and  that  therefore  a  general  creditor  cannot 
complain  of  diversions  of  income  prior  to  the  maturity  of  his  claim. 
The  materiality  of  the  contention  lies  in  the  fact  that  the  record  fails 
to  disclose  the  relation  of  the  several  claims  in  point  of  time  to  the 
diversions  relied  upon.  It  is  to  be  admitted  that  a  measure  of  support 
for  the  general  proposition  may  be  found  in  the  following  decisions : 
St.  I,ouis,  A.  &  F.  H.  R.  Co.  v.  Cleveland  R.  R.  Co.,  125  U.  S.  658,  8 
Sup.  Ct.  1011,  31  L.  Ed.  832;  Central  Trust  Co.  v.  E.  Tennessee  R.  Co., 
80  Fed.  624,  26  C.  C.  A.  30 ;  Kansas  L.  &  T.  Co.  v.  Electric  Co.,  108 
Fed.  702 ;  Fordyce  v.  Omaha,  etc.,  R.  Co.,  145  Fed.  (C.  C.)  544,  555. 

But  here,  as  is  the  general  rule,  the  courts  must  be  understood  as 
having  spoken  with  reference  to  and  in  the  light  of  the  facts  they  had 
under  consideration,  and  there  is  no  very  close  analogy  between  some 
of  the  cases  and  the  one  at  bar.  In  the  first  one  cited,  it  may  be 
pointed  out  that  there  was  but  a  single  intervention,  and  that  the  in- 
tervener sought  to  take  advantage  of  diversions  antedating  the  prefer- 
ential period.    While,  as  a  matter  of  strict  logic,  these  distinctions  may 
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not  be  controlling,  still  it  is  apparent  that  the  court  had  no  reason  to 
consider,  and  probably  did  not  consider,  the  practicability  or  propriety 
of  applying  the  rule  relied  upon  to  a  case  like  the  present  one,  where 
the  diversions  are  all  within  the  preferential  period,  and  where  the 
task  of  marshaling  the  numerous  claims  with  reference  to  diversions, 
and  calculating  the  distributive  share  to  which  each  is  entitled,  would 
be  extremely  difficult,  if  not  impossible.  In  the  Central  Trust  Company 
Case  there  were  but  three  interveners,  and  it  is  not  clear  that  the 
diversion  was  within  the  preferential  period.  In  each  of  the  other 
cases  there  was  but  one  intervention,  and  in  at  least  one  of  them  the 
diversion  relied  upon  was  prior  to  the  six  months  period.  It  is  also 
to  be  noted  that  the  cases  are  not  in  harmony  touching  the  date  when 
the  diversion  period  cormmences  to  run ;  two  of  them  adopting 
the  maturity  of  the  creditor's  claim,  and  the  other  two  its  creation. 
The  appellants  insist  upon  the  former  standard;  that  is,  that  there 
can  be  no  diversion  as  to  any  creditor  until  his  claim  becomes  due.  In 
that  view,  if  we  suppose  that  employes  upon  monthly  salaries,  payable 
upon  the  10th  day  of  each  succeeding  month,  render  services  to  a  cor- 
poration during  a  given  month  in  expectation  that  they  will  be  paid 
out  of  the  current  income,  which  they  help  to  create,  and  upon  the  1st 
day  of  the  following  month  such  income  is  applied  to  the  payment  of 
claims  for  betterments,  and  thereupon  the  mortgagee  commences  a  suit 
in  foreclosure  and  procures  the  appointment  of  a  receiver,  it  is  clear 
that  the  employes  are  left  remediless.  Again,  under  such  a  rule,  what 
relief  is  available  for  those  who  supply  materials  or  perform  labor  dur- 
ing the  month  immediately  preceding  a  receivership,  in  a  case  where 
the  current  revenues  for  that  month  are  applied  to  the  satisfaction  of 
similar  claims  accruing  during  the  preceding  month,  which  have  re- 
mained unpaid  because  of  the  diversion  of  the  current  revenues  for  that 
month  to  the  discharge  of  interest  on  bonds  ?  And,  generally  speaking, 
it  would  inevitably  result  that  claims  most  recently  accruing,  and  there- 
fore most  clearly  entitled  to  protection,  would  least  often  be  in  a  posi- 
tion to  demand  a  restoration  of  diverted  funds.  It  is  doubtless  true  in 
actual  practice  that  credit  is  extended  for  current  supplies  and  for 
labor  upon  the  assumption  that  there  has  been  no  improvident  diversion 
of  the  current  income  in  the  immediate  past  quite  as  often  as  upon  the 
expectation  that  there  will  be  no  such  diversion  in  the  immediate  fu- 
ture. Whatever  standard  may  be  employed  in  the  case  of  an  isolated 
claim  in  relation  to  an  isolated  diversion,  it  is  thought  that,  at  least  in 
cases  where  the  claims  are  numerous  and  the  accounts  current,  the 
rule  contended  for  would  not  only  be  difficult  of  application,  but  inequi- 
table as  well,  and  that  some  period  must  be  adopted  as  a  unit,  during 
which  all  claims  are  to  be  deemed  to  constitute  a  single  group  and  have 
the  same  footing.  We  agree  with  the  court  below  in  adopting  the 
preferential  period  as  such  unit,  and  in  holding  that  presumptively  the 
current  revenues  thereof  are  applicable  to  the  current  debts,  and  that 
in  case  of  a  diversion  restoration  may  be  decreed  for  the  common  ben- 
efit of  the  entire  group. 

Accordingly  the  cause  will  be  remanded,  with  directions  to  modify 
the  decree  by  limiting  its  operation  to  the  $30,000  fund,  to  which  is  to 
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be  added  interest  at  the  rate  of  7  per  cent.'  per  annum  from  the  date 
the  property  was  transferred  to  the  appellants.    Costs  to  appellants. 

On  Petition  for  Rehearing. 

[4]  The  principal  contention  made  in  the  petition  for  rehearing  is 
that  the  appellants  ought  not  to  be  compelled  to  pay  interest  from  the 
date  the  property  was  transferred  to  them.  The  propriety  of  such  a 
requirement  appeared  to  us  to  be  so  obvious  that  discussion  of  the  point 
was  not  thought  to  be  necessary  in  our  original  opinion.  We  are  not 
unmindful  of  the  general  rule  that,  where  property  of  an  insolvent 
debtor  passes  into  the  hands  of  a  receiver  or  an  assignee  in  insolvency, 
interest  is  not  ordinarily  allowed  to  claimants  to  cover  the  delay  in- 
cident to  the  settlement  of  the  estate ;  but  this  rule  is  not  applicable 
here.  The  order  of  sale  was  made,  and  the  appellants  purchased  the 
property,  and  the  transfer  thereof  was  made  to  them,  upon  the  condi- 
tion and  upon  their  implied  agreement  that  they  were  to  pay  the  ag- 
gregate of  respondent's  claims,  up  to  $100,000,  as  a  part  of  the  pur- 
chase price.  It  is  therefore  not  a  question  of  penalizing  them  for  the 
delay  incident  to  the  litigation,  but  rather  a  question  whether  or  not 
they  are  to  profit  thereby.  When  they  bought  the  property,  in  effect 
they  agreed  to  pay,  as  the  purchase  price  therefor,  not  only  the  amount 
which  they  have  already  paid,  but  also  this  $30,000.  They  have  had  the 
use  of  the  $30,000,  and  the  respondents,  to  whom  it  was  presently  due, 
have  been  deprived  thereof.  It  is  only  fair  and  equitable  that  they 
should  pay  the  value  of  such  use. 

Upon  other  points  no  new  considerations  are  advanced.  Accordingly 
the  petition  will  be  denied. 
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KANSAS  CITY  PIPE  LINE  CO.  et  aL  v.  FIDELITY  TITLE  &  TRUST  CO. 

et  aL  (three  cases).    LANDON  et  aL  v.  KANSAS  NATURAL  GAS 

CO.  et  al.    SAME  v.  MePHERSON,  District  Judge. 

(dreoit  Court  of  Appeals,  Eighth  Circuit.    August  20,  1914.) 

Nos.  4179,  4195,  4196,  4202,  143. 

1.  Courts  (§  489*) — ^Federal  and  State  Courts — Conflict  or  Jurisdicjtion 
— Receivers. 

The  state  of  Kansas  commenced  a  suit  against  the  Kansas  Natural  Gas 
Company,  a  Delaware  corporation  doing  business  in  the  state,  to  enforce 
Its  anti-trust  laws.  Pending  the  suit  receivers  were  appointed  by  the 
federal  court  In  a  foreclosure  suit  for  all  of  the  property  of  the  company 
situated  In  Kansas,  Oklahoma,  and  Missouri,  under  Judicial  Code  (Act 
March  3,  1911,  c.  231)  I  56,  36  Stat  1102  (U.  S.  Comp.  St  1913,  f  1038). 
As  the  result  of  the  hearing  receivers  were  also  afterward  appointed  by 
the  state  court  for  the  property  of  the  company  In  Kansas,  and  on  their 
application  such  property  was  turned  over  to  them  by  the  federal  re- 
ceivers by  ordfer  of  the  court  The  Kansas  City  Pipe  Line  Company,  or- 
ganized as  an  auxiliary  of  the  gas  company,  had  leased  all  of  Its  prop- 
erty, consisting  of  pipe  lines,  to  the  gas  company  and  was  a  large  cred- 
itor for  rentals.  It  also  had  a  mortgage  on  Its  property,  and  the  gas 
company  had  two  mortgages  securing  outstanding  bonds.  In  all  aggregat- 
ing $13,000,000.     The  pipe  line  company,  and  also  Its  mortgagee,  were 

*For  oUi«r  c«S6S  bo«  same  topic  ft  S  nxtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 
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brought  into  the  state  suit,  and  a  receiver  for  the  pipe  line  company  ap- 
pointed therein.  The  receivers  for  both  companies  and  the  gas  company 
itself  applied  to  the  federal  court  to  have  all  of  the  property  of  such 
company,  including  money  in  the  hands  of  the  receivers,  turned  over  to 
Its  state'  receivers,  which  was  opposed  only  by  the  pipe  line  company 
and  its  mortgagee.  The  property  of  the  gas  company  consisted  of  gas 
wells  owned  and  leased  in  Kansas  and  Oklahoma  and  pipe  lines  extend- 
ing therefrom  through  Kansas  and  into  Missouri,  and  its  business  was 
the  supplying  of  gas,  for  the  most  part  through  local  companies,  for  the 
use  of  about  40  cities  and  towns  in  those  two  states,  from  which  a  large 
revenue  was  collected  by  the  federal  receivers,  and  all  parties  agreed 
that,  in  order  to  conserve  the  property,  all  that  in  the  three  states  must 
be  kept  and  operated  together.  Held,  that  the  mere  pendency  of  the 
suit  in  the  state  court  did  not  deprive  the  federal  court  of  jurisdiction  to 
appoint  receivers  at  suit  of  the  mortgagee,  but  that  because  of  the  na- 
ture of  the  suit  in  the  state  court  its  receivers,  when  appointed,  had  the 
better  right  to  possession  of  the  property  within  the  state,  and  that  as 
all  parties  in  interest,  except  the  pipe  line  company  and  its  mortgage 
trustee,  desired  it,  and  the  necessity  for  a  common  control  and  manage- 
ment of  the  entire  property  was  apparent,  it  was  within  the  power  of 
the  federal  court  to  turn  over  possession  of  all  of  the  property  and 
money  in  the  hands  of  its  receivers  to  the  state  receivers,  subject  to  all 
lawful  liens  arising  by  >irtue  of  its  own  receivership,  retaining  jurisdic- 
tion of  the  suit  until  that  in  the  state  court  was  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §1  1324-1330,  1333- 
1341,  1372-1374;    Dec.  Dig.  §  489.* 

Conflict  of  jurisdiction  with  state  courts,  see  note  to  Louisville  Trust 
Co.  V.  City  of  Cincinnati,  22  C.  C.  A.  356.] 

2.  Receivebs  (§  91*) — Adoption  of  Lease. 

Where  an  order  appointing  receivers  provided  that  contracts  and  leases 
should  not  be  taken  an  adopted  without  the  express  action  of  the  court, 
the  fact  that  they  continued  to  use  leased  property  did  not  bind  them  as 
an  adoption  of  the  lease,  the  court  not  having  been  asked  to  adopt  or  dis- 
affirm it,  so  as  to  make  the  rental  called  for  by  the  lease  an  operating  ex- 
pense of  the  receivership  and  a  lien  on  the  property  and  its  income. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  §{  167,  168 ;  Dec. 
Dig.  §  91.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas;    Smith  McPherson,  Judge. 

Suit  in  equity  by  the  Fidelity  Title  &  Trust  Company,  trustee,  and 
John  L.  McKinney,  against  the  Kansas  Natural  Gas  Company.  From 
certain  orders  made  by  the  District  Court,  the  Kansas  City  Pipe  Line 
Company  and  the  Fidelity  Trust  Company  and  also  John  M.  Landon 
and  R.  S.  Litchfield,  as  receivers,  separately  appeal.  Petition  of 
John  M.  Landon  and  R.  S.  Litchfield,  as  receivers,  for  a  writ  of 
mandamus  against  Hon.  Smith  McPherson,  as  assigned  Judge  of  the 
District  Court  for  the  District  of  Kansas,  First  Division.  Orders 
appealed  from  modified  and  affirmed.    Petition  for  mandamus  denied. 

See,  also,  209  Fed.  300,  126  C.  C.  A.  226. 

J.  W.  Dana  and  W.  C.  Scarritt,  both  of  Kansas  City,  Mo.  (E.  L. 
Scarritt,  E.  S.  North,  and  A.  M.  Seddon,  all  of  Kansas  City,  Mo., 
on  the  briefs),  for  appellants  Kansas  City  Pipe  Line  Co.  and  FideUty 
Trust  Co. 

John  S.  Dawson,  Atty.  Gen.,  of  Kansas,  Chester  L  Long,  of  Wichita, 
Kan.,  and  John  H.  Atwood,  of  Kansas  City,  Mo.  (O.  P.  Ergenbright 

*For  other  cases  see  same  topic  &  S  numlkr  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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and  T.  S.  Salathiel,  both  of  Independence,  Kan.,  on  the  brief),  for 
appellants  Landon  and  Litchfield. 

Charles  Blood  Smith,  of  Topeka,  Kan.  (Samuel  Barnum,  of  Topeka, 
Kan.,  on  the  brief),  for  appellees  FideUty  Title  &  Trust  Co.  and  Mc- 
Kinney. 

Samuel  S.  Mehard,  Cornelius  D.  Scully,  and  Churchill  B.  Mehard, 
all  of  Pittsburgh,  Pa.,  filed  a  brief  by  leave  of  court  on  behalf  of  the 
protective  committee  of  holders  of  second  mortgage  bonds  of  the  Kan- 
sas Natural  Gas  Co. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  These  are  appeals  from  orders  of  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Kansas  made  in 
the  adjustment  of  a  conflict  of  jurisdiction  between  it  and  a  state 
court.  On  January  5,  1912,  the  state  of  Kansas  brought  an  action 
against  the  Kansas  Natural  Gas  Company  and  others  in  the  district 
court  of  Montgomery  county  in  that  state  to  enforce  its  anti-trust  laws. 
The  company  is  a  Delaware  corporation,  with  business  headquarters 
in  Montgomery  county.  The  hearing  of  the  action  began  September 
30,  1912,  but  before  its  conclusion  and  on  October  7th  McKinney,  a 
creditor  holding  second  mortgage  bonds,  filed  a  creditor's  bill  against 
the  company  in  the  court  below  and  caused  receivers  of  its  property 
to  be  appointed.  October  19th  the  Fidelity  Title  &  Trust  Company, 
trustee  in  the  first  mortgage  of  the  defendant  company,  was  made  a 
party  plaintiff.  Shortly  afterwards  the  trustee  filed  an  independent 
bill  in  foreclosure.  For  convenience  these  suits  will  be  referred  to  as 
the  foreclosure  suit.  By  proceeding  under  section  56  of  the  Judicial 
Code  jurisdiction  was  taken  by  the  court  below  of  the  company's 
property  in  Missouri  and  Oklahoma.  On  February  15,  1913,  the  state 
court  concluded  its  consideration  of  the  action  before  it  and  ren- 
dered judgment  against  the  company,  appointing  receivers  of  its  prop- 
erty in  Kansas,  directing  them  in  conjunction  with  the  Attorney  Gen- 
eral to  appear  in  the  court  below  and  urge  the  prior  jurisdiction  of 
the  state  court  and  the  rights  of  the  state  of  Kansas,  making  the  Kan- 
sas City  Pipe  Line  Company  a  party  defendant  and  restraining  it 
from  litigating  elsewhere  any  matter  of  its  contract  with  the  Kansas 
Natural  Gas  Company.  February  18,  1913,  the  Attorney  General 
and  the  state  receivers  appeared  in  the  court  below  and  applied  for 
possession.  It  was  held,  June  5,  1913,  they  should  prevail.  206  Fed. 
772.  On  appeal  to  this  court  the  order  was  affirmed.  126  C.  C.  A. 
226,  209  Fed.  300. 

The  order  directed  the  federal  receivers  to  surrender  all  the  prop- 
erty in  Kansas  to  the  state  receivers  and  retained  the  matter  for  fu- 
ture directions  respecting  certain  conflicting  relations  and  the  moneys 
on  hand  from  the  operation  of  the  business.  The  mandate  of  this 
court  was  spread  on  the  records  of  the  court  below  December  30, 
1913,  and  the  physical  property  of  the  company  in  Kansas,  both  owned 
and  leased,  was  accordingly  turned  over  to  the  state  receivers.  There 
was  also  paid  them  the  sum  of  $75,000.    The  federal  receivers  re- 
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tained  subject  to  further  directions  of  the  court  below  approximately 
$1,000,000,  including  live  credits  which  were  shortly  thereafter  col- 
lected. Payments  upon  the  funded  debt  and  certain  other  otjligations 
of  the  Kansas  Natural  Gas  Company  having  been  stopped,  this  amount 
in  the  hands  of  the  federal  receivers  was  materially  increased  by 
further  receipts  of  the  business.  While  the  above  proceedings  were  in 
course,  other  things  occurred  which  have  a  bearing  on  the  contro- 
versies here.  On  March  11,  1913,  the  Fidelity  Trust  Company,  the 
mortgage  trustee  of  the  Kansas  City  Pipe  Line  Company,  was  made 
a  defendant  in  the  action  in  the  state  court,  and  the  restraining  order 
mentioned  was  extended  to  it.  On  June  21,  1913,  the  state  court  ap- 
pointed a  receiver  of  the  Pipe  Line  Company.  December  6,  1913,  the 
insolvency  of  the  Kansas  Natural  Gas  Company,  confessed  by  it  in  the 
foreclosure  suit  in  the  court  below,  was  made  an  additional  ground 
for  the  state  receivership. 

[1]  The  appeals  now  before  us  were  taken  from  subsequent  orders 
of  the  court  below  by  the  state  receivers  and  by  the  pipe  line  com- 
pany and  its  mortgage  trustee,  who  had  appeared  as  interveners.  On 
January  23,  1914,  the  state  receivers  moved  the  court  below  to  order 
its  receivers  to  pay  over  to  them  all  moneys  then  or  thereafter  in  pos- 
session in  virtue  of  the  federal  receivership.  The  Kansas  Natural  Gas 
Company,  frc«n  the  operation  of  whose  property,  owned  and  leased, 
the  moneys  came,  asked  that  the  motion  be  granted.  The  state  re- 
ceiver of  the  pipe  line  company  also  desired  the  moneys  paid  over 
subject  to  any  liens  and  claims  of  that  company  or  of  himself  as  its 
receiver.  As  will  be  presently  explained,  the  pipe  line  company 
owned  extensive  properties  which  by  lease  and  contract  had  become 
embraced  in  the  system  operated  by  the  Kansas  Natural  Gas  Company. 
On  January  24,  1914,  the  court  below  ordered  its  receivers  to  deliver 
to  the  state  receivers  the  property  of  the  Kansas  Natural  Gas  Com- 
pany in  Missouri  and  Oklahoma  to  be  returned  by  the  latter  at  the 
end  of  their  custody  and  operation  of  the  property  in  Kansas,  also, 
excepting  a  reservation  not  important  here,  to  pay  over  to  the  state 
receivers  all  moneys  then  or  thereafter  in  hand  subject  to  all  liens 
and  claims  with  right  to  assert  them  in  the  state  court.  The  state  court 
thereupon  directed  its  receivers  to  accept  and  receipt  for  the  property 
and  moneys  upon  the  terms  of  the  order  of  the  court  below.  The  pipe 
line  company  and  its  mortgage  trustee  appealed.    Cause  No.  4179. 

On  February  6,  1914,  the  court  below  modified  the  order  of  Jan- 
uary 24th  by  limiting  the  amount  of  money  to  be  paid  over  to  $600,- 
000.  On  March  12th  the  remaining  federal  receiver,  the  others  hav- 
ing resigned,  was  ordered  by  the  court  below  to  continue  collecting 
for  all  gas  theretofore  or  thereafter  sold  to  purchasers  or  consumers 
in  St.  Joseph,  Kansas  City,  Joplin,  and  elsewhere  in  Missouri.  From 
these  sources  a  large  part  of  the  income  from  the  entire  business  was 
derived.  The  Attorney  General  of  the  state  and  the  state  receivers 
renewed  their  earlier  application  for  the  moneys  and  complained  of 
the  orders  of  February  6th  and  March  12th  as  violative  of  the  man- 
date of  this  court,  and  also  because  the  federal  receiver  was  allowed 
to  collect  for  gas  which  he  neither  produced,  bought,  nor  paid  for. 
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but  all  of  which  was  acquired,  transported,  and  delivered  by  the  state 
receivers.  The  application  was  denied  March  23,  1914,  except  that 
the  federal  receiver  was  directed  to  pay  the  state  receivers  an  addi- 
tional $100,000;   the  order  reciting: 

"Which  said  money  is  paid  for  the  express  purpose,  and  for  none  other,  to 
enable  the  state  receivers  of  the  district  court  of  Montgomery  county,  Kan., 
to  operate  the  entire  property  and  to  furnish  a  gas  supply  to  patrons  and 
consumers  at  St  Joseph,  Mo.,  Kansas  City,  Mo.,  Joplin,  Mo.,  and  other  places 
in  the  state  of  Missouri  and  subject  to  the  right  of  the  state  court  receivers 
to  make  further  applications  for  money  for  said  purposes." 

The  state  receivers  appealed  from  the  order  except  as  to  the  pay- 
ment of  the  money.  Cause  No.  4195.  The  pipe  line  company  and 
its  mortgage  trustee  appealed  from  that  part  of  the  order  directing  the 
payment  of  the  money.  Cause  No.  4196.  Afterwards  the  pipe  line 
company  and  its  mortgage  trustee  prosecuted  a  further  appeal  from 
the  orders  of  January  24th  and  March  23d  (Cause  No.  4202),  and 
the  state  receivers  applied  for  a  writ  of  mandamus  to  require  the 
judge  of  the  court  below  to  observe  the  mandate  of  this  court  (Cause 
No.  143,  original). 

A  brief  description  of  the  property  and  business  of  the  Kansas 
Natural  Gas  Company  and  the  relation  of  the  pipe  line  company  there- 
to and  its  place  in  this  litigation  will  assist  the  understanding  of  the 
controversies  before  us.  The  Kansas  Natural  Gas  Company  was 
engaged  in  the  production,  purchase,  transportation  by  pipe  lines,  and 
marketing  of  natural  gas.  It  supplied  gas  for  lighting,  heating,  and 
manufacturing  purposes  in  about  40  cities  and  towns  in  Kansas  and 
Missouri.  Its  system  of  pipe  lines,  including  those  leased  from  other 
companies,  extends  from  the  Hogshooter  gas  field  in  Oklahoma, 
through  eastern  Kansas  and  across  the  Missouri  river  above  Leaven- 
worth, to  St.  Joseph,  Mo.,  a  distance  of  about  250  miles,  with  various 
branches  therefrom,  to  Joplin,  in  southwestern  Missouri,  and  the  cities 
and  towns  in  that  neighborhood,  to  Kansas  City,  Mo.,  and  Kansas 
City,  Kan.,  and  to  Lawrence,  Topeka,  Leavenworth,  and  Atchison, 
Kan.  Some  of  the  gas  is  still  obtained  from  wells  in  Kansas,  but 
most  of  it  from  wells  in  Oklahoma,  Much  the  larger  part  of  the  pipe 
line  system  is  in  Kansas ;  the  lines  into  Missouri,  particularly  at  Kan- 
sas City,  being  short  in  comparison.  All  the  gas  for  the  Missouri 
cities  and  towns  goes  through  trunk  pipe  lines  in  Kansas.  Gas  for 
the  larger  cities  in  both  Kansas  and  Missouri  is  generally  sold  to 
local  companies  formerly  in  the  artificial  gas  business  and  is  distributed 
by  them  to  consumers. 

Because  of  the  nature  of  the  natural  gas  business,  the  necessity  of 
shifting  the  pipe  lines  and  compressor  plants  to  reach  new  sources  of 
supply  as  gas  wells  give  out,  the  physical  interconnection  of  the  vari- 
ous pipe  lines  owned  and  leased,  the  fact  that  the  principal  source  of 
supply  is  in  Oklahoma,  while  a  large  proportion  of  the  sales  is  in 
Missouri,  and  most  of  the  trunk  lines  are  in  Kansas,  all  agree  that  the 
system  operated  by  the  Kansas  Natural  Gas  Company  should  be  re- 
garded as  an  integral  indivisible  unit.  Both  the  court  below  and  the 
state  court  so  found  in  express  terms.    The  federal  receivers  and  the 
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State  receivers  have  so  represented,  and  the  parties  to  the  litigation 
by  their  respective  counsel  so  state.  Counsel  for  the  pipe  line  com- 
pany and  its  mortgage  trustee,  two  of  the  appellants  here,  express  the 
situation  as  follows: 

''And  it  seems  to  be  a  conceded  fact  that  the  dismemberment  of  this  system 
by  segregating  the  parts  in  the  different  states,  or  by  taking  from  it  the  fixed 
properties  of  the  Kansas  City  Pipe  Line  Company,  would  wholly  disable  the 
entire  system,  confiscate  the  values  of  the  several  parts,  and  deprive  a  mil- 
lion people  of  a  prime  necessity  of  life.*' 

Counsel  for  the  protective  committee  of  holders  of  the  second  mort- 
gage bonds  of  the  Kansas  Natural  Gas  Company  say  that : 

"A  perpetuation  of  the  dual  receivership  of  the  Kansas  Natural  Gas  Com- 
pany would  wreck  the  property.  ♦  ♦  ♦  Interests  of  all  parties  concerned 
can  best  be  served  by  making  the  management  of  the  Kansas  receivers  ex- 
clusive over  all  the  property,  including  money,  now  in  the  hands  of  the  court 
or  of  the  federal  receivers." 

Counsel  for  the  other  parties  are  hardly  less  positive. 

About  35  per  cent,  of  the  pipe  line  system  operated  by  the  Kansas 
Natural  Gas  Company  and  a  substantial  part  of  the  compressor  plants 
and  appliances  necessary  for  its  operation  belong  to  the  pipe  line 
company.  It  owns  the  double  line  extending  from  Olathe,  Kan.,  a 
short  distance  into  Missouri  at  Kansas  City,  and  the  contracts  with 
the  local  distributing  companies  of  Kansas  City,  Kan.,  and  Kansas 
City,  Mo.,  are  in  its  name.  It  also  owns  a  trunk  line  closely  paral- 
leling one  of  the  Kansas  Natural  Gas  Company  from  Olathe  to  the 
northeastern  part  of  Wilson  county,  Kan.,  and  the  double  trunk  line 
thence  to  Grabham  in  Montgomery  county.  The  cities  and  towns  in 
southern  Kansas  east  of  Montgomery  county  and  those  in  southwest- 
em  Missouri  are  served  through  lines  owned  by  the  Kansas  Natural 
Gas  Company,  as  also  are  Topeka,  Lawrence,  Leavenworth,  and  Atchi- 
son, Kan.,  and  St.  Joseph,  Mo.  The  lines  of  the  Kansas  Natural  Gas 
Company  extend  but  a  short  distance  into  Oklahoma.  They  connect 
there  with  the  lines  held  under  lease  from  another  company,  for  which 
the  state  court  has  also  appointed  a  receiver.  To  the  southern  end 
of  these  lines  have  been  attached  between  15  and  20  miles  of  pipe 
belonging  to  the  pipe  line  company,  removed  there  from  Kansas. 

The  Kansas  Natural  Gas  Company  was  organized  in  19CM-.  It  has 
a  capital  stock  of  $12,000,000.  June  20,  1904,  it  issued  $4,000,000 
of  first  mortgage  bonds,  and  on  March  1,  1906,  an  equal  amount  of 
second  mortgage  bonds.  Both  mortgages  contain  sinking  fund  provi- 
sions for  the  retirement  of  the  bonds  in  annual  installments  in  12 
years  from  their  dates,  respectively.  The  pipe  line  company,  though 
having  an  independent  corporate  origin,  was  organized  as  an  auxiliary 
of  the  Kansas  Natural  Gas  Company.  The  latter  owns  one-half  of 
its  capital  stock  of  $5,000,000.  On  August  1,  1907,  the  pipe  line  com- 
pany issued  $4,745,000  of  mortgage  bonds  maturing  annually  in 
series,  the  last  in  1918.  The  Fidelity  Trust  Company,  one  of  the  ap- 
pellants, is  the  trustee  in  the  mortgage.  After  the  appointment  of  the 
federal  receivers  of  the  Kansas  Natural  Gas  Company  October  9, 
1912,  default  was  made  in  interest,  sinking  fund,  and  principal  install- 
ments of  the  bonds  of  both  companies. 
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On  January  1,  1908,  the  pipe  line  company  and  the  Kansas  Natural 
Gas  Company  entered  into  a  contract,  termed  a  lease,  whereby  the  for- 
mer granted  and  leased  to  the  latter,  for  99  years  from  February  2, 
1906,  all  its  properties,  franchises,  and  rights  of  every  kind  and  de- 
scription excepting  its  franchise  to  be  a  corporation,  its  corporate  seal, 
office  furniture,  records,  and  muniments  of  title.  Even  the  right  to 
use  its  name  in  business  and  litigation  was  given.  On  its  part  the 
Kansas  Natural  Gas  Company  contracted  to  pay  (1)  all  taxes  and 
public  charges  upon  the  leased  property,  franchises,  and  rights,  upon 
the  bonds  of  the  pipe  line  company,  which  it  was  required  to  pay  or 
deduct,  and  upon  dividends  on  its  capital  stock ;  (2)  all  interest  upon 
the  bonds  issued  by  the  pipe  line  company;  (3)  the  annual  require- 
ments of  the  sinking  fund  to  redeem  the  bonds ;  (4)  a  sum  sufficient 
to  enable  the  pipe  line  company  to  pay  dividends  of  6  per  cent,  on 
its  capital  stock ;  (5)  the  actual  expense  of  maintaining  the  corporate 
organization  of  the  pipe  line  company  and  of  providing  suitable  of- 
fices  for  its  officers  and  directors,  not  exceeding  $500  per  annum.  In 
addition  the  Kansas  Natural  Gas  Company  assumed  all  outstanding 
obligations  and  liabilities,  absolute  and  contingent,  of  the  pipe  line 
company.  On  January  1,  1913,  the  pipe  line  company  asked  leave  of 
the  court  below  to  file  an  intervening  petition  in  the  foreclosure  suit. 
With  leave  afterwards  granted  it  filed  a  petition  March  24,  1913,  in 
which  it  appeared  specially  for  the  assertion  of  its  rights  under  the 
lease,  but  otherwise  denied  the  jurisdiction  of  the  court  over  it.  On 
January  24,  1914,  its  mortgage  trustee,  to  whom  the  bond  and  inter- 
est sums  were  payable  under  the  lease,  joined  it  in  an  amended  and 
supplemental  intervening  petition,  claiming  an  adoption  of  the  lease 
by  the  federal  receivers  and  that  by  its  terms  there  was  then  due  $1,- 
276,187.16.  It  was  also  averred  that  the  first  intervening  petition  was 
filed  to  give  notice  of  a  claim  under  the  lease  and  to  avoid  an  implica- 
tion of  a  contract  to  accept  compensation  on  the  basis  of  quantum 
meruit.  This  amended  and  supplemental  petition  has  not  been  deter- 
mined by  the  court  below.  The  amount  claimed  has  since  materially 
increased  by  the  accrual  of  other  sums  under  the  lease.  Large  amounts 
are  also  due  and  unpaid  on  account  of  the  first  and  second  mortgage 
bonds  of  the  Kansas  Natural  Gas  Company. 

The  questions  presented  by  the  appeals  before  us  are,  in  short: 
What  should  be  done  with  the  money,  and  the  property  in  Missouri 
and  Oklahoma,  in  the  custody  of  the  federal  receiver?  What  should 
be  done  with  the  claims  of  the  pipe  line  company?  The  pipe  line 
company  objects  to  the  payment  of  any  money  or  the  further  sur- 
render of  property  to  the  state  receivers  until  its  demands  under  the 
lease  are  satisfied.  Its  position  is  that  the  court  below  had  jurisdic- 
tion of  all  the  property  owned  and  leased  by  the  Kansas  Natural  Gas 
Company  until  the  part  in  Kansas  was  surrendered;  that  the  federal 
receivers  were  rightfully  in  possession  of  and  operating  it;  that  the 
remaining  federal  receiver  still  has  the  property  in  Missouri  and 
Oklahoma;  that  the  state  court  has  no  jurisdiction  outside  of  Kan- 
sas, and  its  receivers  can  exercise  no  authority  beyond  the  borders 
of  that  state ;  that  the  property  in  Missouri  and  Oklahoma  cannot  be 
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lawfully  surrendered  to  them;  that  much  of  the  money  now  held  by 
the  federal  receiver  comes  from  the  operation  of  the  entire  system 
before  the  property  in  Kansas  was  given  up,  and  since  then  from 
the  operation  in  Missouri  and  Oklahoma;  that  the  lease  of  the  prop- 
erty of  the  pipe  line  company  was  adopted  by  the  federal  receivers^ 
and  the  sums  due  under  it  are  an  administrative  or  operating  expense 
of  the  receivership,  like  the  compensation  of  the  receivers  or  the  wages 
of  their  employes,  which  can  be  determined,  allowed,  and  paid  only 
under  the  orders  of  the  court  below;  and,  finally,  that  the  pipe  line 
company  has  a  first  and  prior  lien  upon  all  the  money  in  the  hands 
of  the  federal  receiver  and  the  entire  property  of  the  Kansas  Natural 
Gas  Company,  superior  to  all  other  claims  and  liens,  including  the 
two  mortgages  given  by  the  latter,  though  those  mortgages  are  first 
in  time.  On  the  other  hand,  the  state  receivers  claim  that  because 
the  action  in  the  state  court  was  first  begun  the  federal  receivership 
is  void  from  the  beginning,  but  if  not  so,  then,  when  it  lost  control 
of  the  property  in  the  primary  jurisdiction  in  Kansas,  it  could  not 
continue  to  hold  in  Missouri  and  Oklahoma  under  section  56  of  the 
Judicial  Code;  also  that  the  court  below  had  no  power  to,  and  did 
not,  charge  the  money  and  property  with  the  demands  of  the  pipe 
line  company.  The  essential  unity  of  the  entire  system,  the  impera- 
tive necessity  for  a  single  management  and  operation,  and  a  single 
control  of  the  income  are  urged. 

Our  conclusions  may  be  briefly  stated.  The  mere  pendency  of  the 
action  in  the  state  court  was  not  an  obstacle  to  the  appointment  of 
receivers  by  the  court  below.  The  court  below  had  jurisdiction  of 
the  parties  before  it  and  of  the  subject-matter,  and,  were  there  no 
other  reason  for  its  action,  the  trustee  in  the  first  mortgage  of  the  Kan- 
sas Natural  Gas  Company  had  a  right  at  once  to  impound  the  income 
from  the  mortgaged  property,  the  state  court  not  having  yet  acted. 
There  was  no  conflict  until  it  acted.  The  jurisdiction  in  Kansas  was 
properly  extended  to  Missouri  and  Oklahoma.  When  the  state  court 
appointed  receivers,  their  superior  right  to  the  property  in  Kansas 
then  arose,  because  of  the  nature  of  the  action  there  and  its  prior 
pendency.  That  right  was  not  self-executing,  but  in  the  orderly  ad- 
ministration of  justice  was  asserted  by  application  in  the  court  below. 
These  principles  were  fully  recognized  in  the  opinion  of  the  state 
court.  The  court  below  has  the  right  to  retain  the  foreclosure  suit 
and  await  the  progress  and  disposition  of  the  action  in  the  state  courts 
with  power  to  make  such  orders  and  decrees  as  future  exigencies  may 
require.  When  it  surrendered  the  property  in  Kansas  to  the  state 
receivers,  it  did  not  thereby  lose  the  jurisdiction  in  Missouri  and  Okla- 
homa obtained  under  section  56  of  the  Judicial  Code.  The  jurisdic- 
tion of  the  state  court  is  confined  to  Kansas,  and  the  authority  of  its 
receivers,  as  such,  is  no  longer  than  the  arm  of  the  court.  But  their 
authority  may  be  enlarged  by  agreement  of  the  parties  in  interest,  when 
agreeable  to  the  court  that  appointed  them,  and  not  contrary  to  the 
laws  of  the  states  where  the  property  is  located,  nor  inconsistent  with 
a  prior  jurisdiction.  In  such  case  they  depend  on  convention  rather 
than  the  force  of  judicial  process. 
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The  necessity  for  a  common  control  and  management  of  the  entire 
system  of  the  Kansas  Natural  Gas  Company  appears  from  every  point 
of  view.  It  is  sought  by  the  state  receivers  at  the  instance  of  the  state 
court,  and  is  not  contrary  to  law.  The  Kansas  Natural  Gas  Company, 
the  owner  and  debtor,  its  first  mortgage  bondholders,  and  its  second 
mortgage  bondholders,  as  far  as  they  have  appeared,  have  urged  the 
court  to  accomplish  it.  To  divide  the  property  and  operate  the  sev- 
eral parts  inharmoniously  would  cause  great  loss  to  the  proprietary 
companies  and  the  holders  of  their  securities  and  would  seriously 
impair  the  service  to  the  public.  Nothing  can  result  from  continuing 
the  control  of  the  federal  receiver  but  confusion  and  loss,  unless  he 
act  in  an  auxiliary  or  ancillary  way  to  the  state  receivers,  and  that  is 
not  desirable  for  various  reasons.  The  money  on  hand  should  fol- 
low the  property.  It  would  not  be  practicable  to  divide  that  earned 
after  the  state  receivers  were  appointed  on  any  than  an  arbitrary 
basis.  Nothing  is  in  the  way  of  a  complete  surrender  of  all  the  prop- 
erty and  money  to  the  state  receivers,  except  the  possession  and  control 
by  the  court  below  over  the  property  in  Missouri  and  Oklahoma  and  the 
claim  of  the  pipe  Une  company  and  its  mortgage  trustee  that  the  sums 
due  under  the  lease  are  an  expense  of  the  federal  receivership  and  a 
first  lien  upon  the  entire  estate  of  the  Kansas  Natural  Gas  Company 
and  the  proceeds  of  its  operations,  which  the  court  below  and  no 
other  court  can  determine  and  pay.  The  court  below  may  relinquish 
possession  and  control  when  justice  requires  it. 

[2]  We  turn  to  the  claim  of  the  pipe  line  company  and  its  mort- 
gage trustee.  In  appointing  its  receivers  the  court  below  reserved  to 
itself  the  power  to  approve  or  disapprove  leases  and  contracts,  and 
none  were  to  be  taken  as  adopted  without  its  express  order.  No  such 
order  had  been  made  as  to  the  lease  in  question.  The  pipe  line  com- 
pany has  never  formally  asked  the  court  below  to  adopt  or  disaffirm 
the  lease.  It  relies  for  adoption  upon  administrative  acts  of  the  fed- 
eral receivers,  but  they  are  not  sufficient  in  this  case.  It  has  no  lien 
as  claimed  upon  the  entire  estate  by  the  Kansas  Natural  Gas  Com- 
pany or  the  income  from  the  receivers'  operation.  Its  claim  is  under 
the  lease.  It  was  not  affirmatively  created  by  the  court  below  or  its 
receivers,  and  as  asserted  its  relation  to  the  usual,  ordinary  charges  and 
costs  of  administration  is  not  much  closer,  if  at  all,  than  that  of  the 
bondholders  of  the  Kansas  Natural  Gas  Company.  To  allow  the 
preference  claimed  upon  the  entire  property  and  income  would  dis- 
place the  lien  of  prior  mortgages  to  some  extent.  We  pass  the  fact 
that  the  state  court  has  appointed  a  receiver  of  the  pipe  line  company, 
and  enjoined  it  and  its  mortgage  trustee  from  appearing  in  any  other 
court  for  the  determination  of  any  matter  affecting  the  corporate 
property,  assets,  or  liabilities  of  the  Kansas  Natural  Gas  Company. 
If  the  case  were  free  from  complications,  the  court  below  might,  un- 
der the  prayer  for  general  relief,  determine  the  amount  equitably  due 
for  the  use  of  the  leased  property  and  order  it  paid  before  surrender- 
ing the  fund.  But  it  is  not  uncommon  for  a  court  to  turn  funds  and 
property  over  to  another  court,  subject  to  lawful  claims  to  be  deter- 
mined by  the  latter.    The  state  court  has  signified  of  record  to  take  so 
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charged.  That  is  not  a  recognition  that  any  particular  person  has  a 
preferential  right,  but  a  judicial  acknowledgment  that  whatever  right 
is  found  to  exist  will  be  protected.  Undoubtedly  the  pipe  line  com- 
pany and  its  bondholders  have  substantial  equities ;  so  have  the  bond- 
holders of  the  Kansas  Natural  Gas  Company.  The  attitude  of  the 
state  court  has  been  patient  and  careful  There  is  nothing  to  indicate 
that  it  would  be  less  responsive  than  the  courts  of  the  United  States 
to  the  obligations  of  contracts  and  the  rights  of  those  whose  means 
have  been  invested  in  this  precarious  busmess,  or  more  likely  to  al- 
low demands  for  service  and  rates  to  go  to  the  point  of  confiscation 
of  private  property. 

The  motion  to  dismiss  in  case  No.  4179  is  denied.  The  order  of 
January  24,  1914,  should  be  modified  by  making  it  additionally  spe- 
cific that  the  state  receivers,  with  the  express  authority  of  the  state 
court,  accept  the  property  and  money  subject  to  all  lawful  liens  and 
claims  arising  under  or  by  virtue  of  the  receivership  in  the  court  below,, 
or  otherwise.  The  property  in  Missouri  and  Oklahoma  and  the  mon- 
ey, less  the  amount  of  taxed  costs  and  allowances,  should  be  sur^ 
rendered  to  the  state  receivers,  upon  their  receipt,  authorized  by  the 
state  court  and  according  to  the  order  of  January  24,  1914,  as  modi- 
fied. As  so  modified,  the  order  is  affirmed.  The  other  orders  of  the 
court  below  which  are  involved  in  these  appeals  are  reversed,  except 
so  far  as  they  direct  the  payment  of  money  to  the  state  receivers. 
The  application  for  a  writ  of  mandamus  is  denied,  at  the  cost  of  peti- 
tioners. The  matters  involved  in  the  appeals  are  remanded  to  the 
court  below  for  further  proceedings  in  conformity  with  this  opinion. 
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COLUMBIA  KIVER  PACKERS'  ASS'N  v.  McGOWAN  et  aL 

(Circuit  Court  of  Appeals,  Ninth  arcuit    October  13,  1914.) 

No.  2396. 

Appeal  and  Ebrob  (§  323*) — ^Parties — Separate  Appeal  bt  One  or  More 
Parties. 

In  an  action  for  an  injunction  the  court  entered  a  separate  Judgment 
in  favor  of  each  of  the  ^ree  defendants  against  plaintiff  in  the  sum  of 
$7,361  as  damages  from  a  temporary  injunction,  and  also  a  separate  Judg- 
ment that  each  defendant  recover  from  the  surety  on  the  injunction  bond 
the  sum  of  $4,(X)0,  one-third  the  amount  of  the  bond,  which  amount.  It 
was  recited,  was  included  in  the  sum  awarded  against  complainant,  it  be- 
ing specially  declared  that  the  liability  of  the  sureties  and  of  the  com- 
plainant was  coequal  to  the  extent  of  $4,(X)0  and  no  more.  Held,  that 
an  appeal  by  complainant  would  not  be  dismissed  on  the  ground  that  the 
surety  was  a  necessary  party  to  the  appeal,  and  that  a  separate  appeal 
could  not  be  maintained  by  complainant,  since  the  decree  was  separate 
with  respect  to  all  the  parties  to  it  and  distributive  in  its  awards  of  dam- 
ages, and  from  such  a  decree  each  of  the  Judgment  debtors  may  prosecute 
an  appeal,  and  a  failure  to  Join  all  in  an  appeal  is  not  fatal  to  the  court's 
Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  1796, 
1798-1805;   Dec  Dig.  §  323.*] 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Washington;  George  Don- 
worth  and  Edward  E.  Cushman,  Judges. 

Action  by  the  Columbia  River  Packers'  Association  against  H.  S. 
McGowan  and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.  On  motions  to  dismiss  the  appeal  and  for  the  issuance  of 
a  new  citation.    Motions  denied. 

G.  C.  Fulton,  of  Astoria,  Or.,  for  appellant. 

Dorr  &  Hadley,  of  Seattle,  Wash.,  and  Welsh  &  Welsh,  of  South 
Bend,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  On  August  11,  1908,  the  appellant  filed 
in  the  court  below  its  amended  complaint,  wherein  it  asked  for  an 
injunction  to  enjoin  and  restrain  the  appellees,  and  Walter  Bussey 
and  I.  N.  Stensland,  from  placing  in  any  of  the  waters  of  the  Co- 
lumbia river  in  front  of  or  adjacent  to  three  certain  fishing  sites,  on 
Sand  Island,  alleged  in  the  bill  to  belong  to  the  appellant,  or  from 
maintaining  in  front  of  its  premises  in  such  waters,  any  obstruction 
whatever,  and  particularly  the  obstructions  alleged  in  the  bill  to  have 
been  maintained  there  by  the  appellees,  and  from  any  interference 
with  the  free  and  uninterrupted  ingress  to  and  egress  from  such  prem- 
ises. A  restraining  order  was  granted  by  the  court  below,  and  the 
appellant  was  required  to  furnish  a  bond  in  the  sum  of  $2,000,  and 
subsequently  an  additional  bond  in  the  sum  of  $10,000.  On  each  of 
these  bonds  the  United  States  Fidelity  &  Guaranty  Company  became 
surety,  "to  pay  all  damages  and  costs  which  may  accrue  to  the  de- 
fendants by  reason  of  said  injunction  or  restraining  order,  not  exceed- 
ing" the  sum  named  in  the  bond.  Answers  and  cross-complaints  were 
filed  by  the  appellees  McGowan,  Lindstrom,  and  Coyle  (the  defend- 
ants Walter  Bussey  and  I.  N.  Stensland  having  been  dismissed  from 
the  suit  without  costs).  After  a  hearing  before  the  court  the  restrain- 
ing order  theretofore  issued  against  the  appellees  was  dissolved,  and 
it  was  ordered  that  the  matter  be  referred  to  a  special  master  for  the 
taking  of  testimony  upon  the  question  of  the  damages  suffered  by  the 
appellees  by  reason  of  the  granting  of  the  restraining  order.  In  the 
report  of  the  master  it  was  found: 

"That  the  defendants  were  equally  interested  in  the  fishing  locations  and 
that  they  should  have  separate  Judgments,  each  for  one-third  of  the  total 
amount  of  recovery,  and  each  for  one-third  of  the  total  costs  incurred, 
*  *  *  each  of  such  Judgments  to  be  limited  to  $4,000  as  against  the  bonds- 
men, which  taken  together,  will  make  $12,000,  the  face  of  the  bond." 

On  September  22,  1913,  a  final  decree  was  entered  by  the  court  be- 
low, wherein  it  was  ordered,  adjudged,  and  decreed  that  separate  judg- 
ments should  be  entered  herein  in  favor  of  each  of  the  defendants 
for  one-third  of  the  total  amount  of  recovery,  to  wit,  one-third  of 
$22,083,  and  for  one-third  of  the  total  costs  incurred  by  the  defendants, 
and  that  said  judgments  should  also  be  entered  against  the  United 
States  Fidelity  &  Guaranty  Company,  the  surety  upon  the  injunction 
bonds  given  by  the  complainant  in  this  cause,  each  judgment  against 
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the  surety,  however,  to  be  limited  to  the  sum  of  $4,000.  Thereupon 
the  court  entered  a  separate  judgment  in  favor  of  each  of  the  appel- 
lees, against  the  Columbia  River  Packers'  Association,  in  the  sum  of 
$7,361,  together  with  the  sum  of  $316.10,  costs  taxed  therein,  and  also 
a  separate  judgment  that  each  of  the  appellees  recover  from  the 
United  States  Fidelity  &  Guaranty  Company,  surety,  the  simi  of  $4,- 
000,  which  amount  it  was  recited  was  included  in  the  sum  awarded 
against  the  complainant  in  each  judgment,  it  being  especially  declared 
that  the  liability  of  the  surety  and  of  the  complainant  was  coequal  to 
the  extent  of  $4,000  and  no  more.  From  this  decree  and  judgment 
the  appellant  has  appealed  to  this  court. 

A  motion  to  dismiss  the  appeal  has  been  interposed  by  the  appellees 
on  the  ground  of  failure  of  the  appellant  to  include,  as  a  party  to  the 
appeal,  the  United  States  Fidelity  &  Guaranty  Company,  the  surety 
on  the  injunction  bonds.  The  contention  is  that  the  surety  company 
is  a  necessary  party  to  the  appeal  for  the  reasons:  First,  that  the 
judgment  entered  in  the  court  below  was  a  joint  judgment  against  the 
appellant  and  its  surety  to  the  extent  of  the  liability  of  the  latter ;  and, 
second,  that  the  record  discloses  that  no  notice  was  served  or  any  at- 
tempt made  to  sever  the  interest  of  the  appellant  from  that  of  the 
surety,  so  that  a  separate  appeal  might  be  maintained  by  the  latter. 
The  appellant  meets  the  motion  to  dismiss  the  appeal  filed  by  the 
appellees  with  a  motion  for  an  order  directing  the  issuance  of  a  new 
citation  to  the  surety  company.  The  appellees  resist  the  motion  of 
the  appellant  to  thus  amend  its  citation,  and  in  support  of  their  con- 
tention to  dismiss  the  appeal  they  invoke  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Estes  v.  Trabue, 
128  U.  S.  225,  9  Sup.  Ct.  58,  32  L.  Ed.  437.  In  that  case  the  writ  of 
error  was  dismissed  by  the  Supreme  Court  of  its  own  motion,  and 
the  rule  was  there  laid  down  that  where  the  judgment  below  is  a 
money  judgment  against  the  claimants  and  their  sureties  in  a  bond, 
naming  them  jointly,  and  the  sureties  do  not  join  in  the  writ  of  error, 
and  there  is  no  proper  summons  and  severance,  the  defect  is  a  sub- 
stantial one  which  that  court  could  not  amend,  and  by  reason  of  which 
it  had  no  jurisdiction  to  try  the  case,  and  it  would  of  its  own  motion 
dismiss  the  case  without  awaiting  the  action  of  the  parties.  Referring 
to  the  judgment  in  that  case  the  court  said: 

**There  is  nothing  distributive  in  the  Judgment,  so  that  it  can  be  regarded 
as  containing  a  separate  Judgment  against  the  claimants  and  another  sep- 
arate Judgment  against  the  sureties.** 

It  was  because  the  judgment  in  that  case  was  joint  and  not  distribu- 
tive and  separate  against  the  claimants  and  sureties  that  it  was  held 
that  all  the  parties  against  whom  the  judgment  had  been  entered 
had  not  joined  in  the  writ  of  error,  and  the  court  could  not  therefore 
try  the  case,  and  the  writ  of  error  was  dismissed.  That  is  not  this 
case.  In  this  case  we  have  a  separate,  distributive  judgment  fixing 
the  amount  adjudged  against  the  complainant  in  favor  of  each  of  the 
defendants,  and  also  fixing  the  amount  adjudged  against  the  surety 
company  on  the  complainant's  bond,  and  in  favor  of  each  of  the  de- 
fendants.    These  judgments  are  dearly  the  exception  mentioned  by 
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the  court,  where  the  sureties  have  the  right  to  a  separate  writ  of 
error  or  appeal,  and  their  failure  to  take  such  appeal  does  not  de- 
prive the  appellate  court  of  jurisdiction  of  the  case  with  respect  to 
the  other  appellants. 

The  case  of  Mason  v.  United  States,  136  U.  S.  581,  10  Sup.  Ct. 
1062,  34  L.  Ed.  545,  is  also  cited  by  the  appellees  in  support  of  the 
motion  to  dismiss  the  appeal.  In  that  case  the  action  was  against  the 
postmaster  at  Chicago  and  the  sureties  on  his  official  bond,  the  al- 
leged breach  being  that  he  had  not  accounted  to  the  United  States 
for  large  sums  of  money  received  by  him  from  the  sale  of  postage 
stamps  and  other  sources  connected  with  the  postal  service.  The 
process  was  against  the  postmaster  and  seven  of  the  sureties  jointly. 
The  judgment  does  not  appear  in  the  record,  but  it  is  to  be  presumed 
that  it  followed  the  process  and  was  joint  against  all  the  defendants. 
A  writ  of  error  was  taken  to  the  Supreme  Court  by  certain  of  the 
sureties  who  had  appeared  in  the  court  below,  without  joining  the  prin- 
cipal or  certain  other  of  the  sureties  who  had  made  default.  The 
plaintiff  in  error  moved  to  amend  the  writ  of  error  by  adding  the 
omitted  parties  as  plaintiffs  in  error,  or  for  a  severance  of  those  par- 
ties. The  motion  for  leave  to  amend  the  writ  of  error  was  denied 
and  the  writ  dismissed.  The  dismissal  was  in  accordance  with  the 
rule  declared  in  Estes  v.  Trabue,  supra. 

The  case  of  Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  136  U.  S. 
572,  10  Sup.  Ct.  1063,  34  L.  Ed.  539,  decided  by  the  Supreme  Court 
on  January  6,  1890,  less  than  one  year  after  the  rendition  of  its  deci- 
sion in  Estes  v.  Trabue,  supra,  and  four  months  prior  to  the  decision 
in  Mason  v.  United  States,  supra,  is  not  easily  distinguished  from 
those  two  cases.  In  this  intermediate  case  a  judgment  had  been  ren^ 
dered  in  favor  of  the  plaintiff  and  against  a  sole  defendant  at  a 
special  term  of  the  Supreme  Court  of  the  District  of  Columbia.  The 
defendant  appealed  to  the  General  Term  and  gave  sureties.  The  Gen- 
eral Term  confirmed  the  judgment  of  the  lower  court  and  entered  a 
judgment  against  the  defendant  and  against  the  sureties.  The  defend- 
ant then  sued  out  a  writ  of  error  from  the  Supreme  Court  of  the 
United  States,  without  joining  the  sureties.  The  defendant  in  error 
moved  to  dismiss  the  writ  for  nonjoinder  of  the  sureties,  and  the  writ 
was  accordingly  dismissed  by  the  court  on  November  4,  1889.  On 
December  23,  1889,  counsel  for  the  plaintiff  in  error  moved  to  rescind 
the  judgment  of  dismissal  and  to  restore  the  cause  to  the  docket.  In 
support  of  the  motion  it  was  urged,  among  other  things,  that  it  was 
too  late  to  sue  out  another  writ  of  error.  Counsel  for  the  defendant 
in  error  resisted  the  motion,  contending  that  the  objection  to  the  writ 
of  error  was  jurisdictional  and  could  not  be  cured  by  amendment,  call- 
ing the  attention  of  the  court  to  its  order  of  November  4,  1889,  in 
the  same  case,  and  also  to  its  decision  in  the  case  of  Estes  v.  Trabue, 
supra,  rendered  less  than  one  year  prior  thereto.  On  January  6, 
1890,  the  motion  to  rescind  the  judgment  of  dismissal,  to  restore  the 
cause  to  the  docket,  and  to  amend  the  writ  of  error  by  inserting  the 
names  of  the  sureties,  was  granted,  and  the  case  returned  to  the 
docket.  The  court  rendered  no  opinion  in  the  case,  but  it  seems  proba- 
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ble  that  the  court  deemed  the  judgment  a  joint  judgment,  and  the 
amendment  appears  to  have  been  allowed  under  the  provisions  of  sec- 
tion 1005  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  714). 
The  case  is  not  an  authority  for  enlarging  the  terms  of  the  statute 
to  bring  in  parties  to  a  separate  judgment  in  an  equity  case  by  the  is- 
suance of  an  amended  citation  after  the  time  for  appeal  has  expired. 

The  case  of  Copeland  v.  Waldron,  133  Fed.  219,  66  C.  C.  A.  271, 
in  this  court,  cited  by  the  appellees  in  support  of  the  motion  to  dis- 
miss, was  an  appeal  from  a  joint  decree.  It  was  there  held  that  where 
the  record  failed  to  show  that  one  of  the  defendants  was  in  any  man- 
ner joined  in  the  appeal,  or  notified  to  join,  or  severed  for  failure  or 
refusal  to  join,  the  defect  was  not  one  of  form  only  which  the  Cir- 
cuit Court  of  Appeals  might  permit  the  appellants  to  cure- by  amend- 
ment under  section  1005  of  the  Revised  Statutes,  but  was  fatal  to 
jurisdiction  on  appeal.  The  distinction  between  that  case  and  the 
present  case  is  obvious.  In  that  case  the  decree  was  joint  against  all 
the  defendants.  In  this  case  the  decree  is  separate  and  distinct  with 
respect  to  all  the  parties  to  it,  and  distributive  in  its  awards  of  dam- 
ages and  costs  against  each.  From  such  a  decree  each  of  the  judg- 
ment debtors  may  prosecute  an  appeal,  and  a  failure  to  join  all  in 
an  appeal  is  not  fatal  to  the  jurisdiction  of  this  court. 

The  rule  applicable  in  this  case  is  stated  in  2  Cyc.  760,  as  follows : 

"Where  a  decree  or  Judgment  is  several  both  in  form  and  In  substance,  and 
the  interest  represented  by  each  of  the  copartles,  plaintiff  or  defendant,  is 
separate  and  distinct  from  that  of  the  others,  any  party  may  appeal  or  sue 
out  a  writ  of  error  separately,  to  protect  his  own  interests,  without  joining 
his  coparties  in  the  appeal,  and  without  a  summons  and  severance." 

The  motion  to  dismiss  the  appeal  is  denied,  and  the  motion  for  the 
issuance  of  a  new  citation  is  also  denied. 
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DUNSMUIR  v.  SCOTT,  Collector  of  Internal  Revenue. 
(Circuit  Court  of  Appe^ils,  Ninth  Circuit     October  13,  1914.) 

No.  2386. 

1.  Appeal  and  Error  (§  671*) — ^Trial  by  Court — General  Finding — Re- 
view. 

Rev.  St  §  649  (U.  S.  Comp.  St  1913,  §  1587),  provides  that  issues  of 
fact  in  civil  cases  may  be  tried  by  the  court  with  the  written  consent  of 
the  parties  to  waive  a  jury,  and  that  the  court's  finding  on  the  facts, 
which  may  be  general  or  special  shall  have  the  effect  of  a  verdict  Sec- 
tion 700  (U.  S.  Comp.  St  1913,  §  1668)  declares  that  when  an  issue  of  fact 
In  a  civil  case  is  tried  by  the  court  without  a  jury,  the  court's  rulings  in 
the  progress  of  the  trial,  if  excepted  to,  and  presented  by  bill  of  excep- 
tions, may  be  reviewed,  and  when  the  finding  is  special  the  rule  may  ex- 
tend to  the  determination  of  the  sufficiency  of  the  facts  found  to  support 
the  Judgment.  Held,  that  where  a  civil  case  is  tried  to  the  court  and  a 
general  finding  made,  a  review  by  the  appellate  court  is  limited  to  such 
rulings  of  the  trial  court  in  the  progress  of  the  trial  as  are  presented  by 
a  bill  of  exceptions,  which  cannot  be  used  to  bring  up  the  oral  testimony 
for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2867- 
2872 ;   Dec.  Dig.  §  671.*] 

*For  other  cases  see  same  topic  &  S  mumbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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2.  Appeal  and  Ebrob  (§  842*) — Scope  of  Review — Findings. 

Whether  at  the  close  of  the  trial  there  is  substantial  evidence  to  sus- 
tain a  finding  in  favor  of  one  of  the  parties  is  a  question  of  law  which 
may  be  raised  In  an  action  tried  to  a  jury  by  a  request  for  a  peremptory 
instruction  and  an  exception  to  the  refusal  thereof,  or,  in  case  the  trial 
is  to  the  court,  by  a  motion  which  presents  the  issue  of  law  to  the  court 
for  its  determination,  at  or  before  the  end  of  the  trial,  as  by  a  motion  or 
request  for  a  special  finding,  and  an  exception  to  the  denial  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3316- 
3a30;    Dec.  Dig.  §  842.*] 

3.  Judgment  (§  S28*) — ^Res  Judicata — ^Determination  of  Dismissal — ^Dis- 

tribution OF  Estate. 

Where  a  court  exercising  probate  Jurisdiction,  In  the  course  of  a  de- 
cree of  final  distribution  recited  a  finding  that  testator  was  a  resident 
of  and  domiciled  in  British  Columbia,  but  was  temporarily  residing  In 
the  city  and  county  of  San  Francisco,  such  determination  was  not  res 
judicata  as  to  testator's  domicile  as  against  the  United  States  in  proceed- 
ings to  assess  a  war  revenue  tax  on  a  legacy  bequeathed  by  the  will. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  §§  1556-1558; 
Dec  Dig.  i  848.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California;  Wm.  C.  Van  Fleet, 
Judge. 

Action  by  James  Dunsmuir  against  Joseph  J.  Scott,  Collector  of  In- 
ternal Revenue,  substituted  in  the  place  of  August  E.  Muenter.  Judg- 
ment for  defendant,  and  plaintiff  brings  error!    Affirmed. 

The  plaintiff  in  error  brought  an  action  against  the  defendant  in  error,  the 
Collector  of  Internal  Revenue,  for  the  First  coUection  district  of  the  state  of 
California,  to  recover  the  sum  of  $2,968.80,  paid  under  protest  to  such  col- 
lector as  a  tax  under  the  provisions  of  the  War  Revenue  Act  of  June  13,  1898, 
upon  the  legacy  received  by  the  plaintiff  in  error  under  the  will  of  Alexander 
Dunsmuir.  As  alleged  in  the  complaint,  the  right  to  recover  the  amount  of 
the  tax  so  paid  was  based  upon  two  grounds:  First,  that  Alexander  Dunsmuir. 
was  domiciled  in  British  Columbia  at  the  time  of  his  death,  and  that  therefore 
the  legacy  was  not  subject  to  the  tax;  and,  second,  that  the  legacy  had  no 
taxable  value  by  reason  of  the  fact  that  it  was  burdened  with  the  payment 
of  an  annuity  of  $25,000.  The  answer  alleged  that  Alexander  Dunsmuir  was 
domiciled  in  California  at  the  time  of  his  death,  and  denied  that  the  legacy 
had  no  taxable  value.  A  jury  trial  was  waived,  and  the  cause  was  tried  be- 
fore the  court.  At  the  close  of  the  testimony  the  court  made  a  general  find- 
ing for  the  defendant,  and  judgment  was  entered  accordingly. 

Andrew  Thome  and  Walton  C.  Webb,  both  of  San  Francisco,  Cal., 
for  plaintiff  in  error. 

John  W.  Preston,  U.  S.  Atty.,  and  M.  A.  Thomas,  Asst.  U.  S.  Atty., 
both  of  San  Francisco,  Cal.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
plaintiff  in  error  contends  that  there  is  no  evidence  to  support  the  find- 
ing of  the  District  Court  that  Alexander  Dunsmuir  was  domiciled  in 
San  Francisco  at  the  time  of  his  death,  and  to  sustain  that  contention 
presents  to  this  court  by  a  bill  of  exceptions  the  testimony  received  in 
the  court  below. 

*For  other  cases  see  same  topic  &  9  mttmbeb  Id  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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[1]  Under  the  provisions  of  Act  March  3,  1865,  13  Stat.  501,  Rev. 
St.  §§  649,  700  (U.  S.  Comp.  St.  1913,  §§  1587,  1668),  the  rule  is  well 
settled  that  if  a  jury  trial  is  waived,  and  a  general  finding  is  made  by 
the  court,  review  in  an  appellate  court  is  limited  to  such  rulings  of  the 
trial  court  in  the  progress  of  the  trial  as  are  presented  by  a  bill  of  ex- 
ceptions, and  that  the  bill  of  exceptions  cannot  be  used  to  bring  up  the 
oral  testimony  for  review.  Norris  v.  Jackson,  9  Wall.  125,  19  L.  Ed. 
608;  Dirst  v.  Morris,  14  Wall.  484,  491,  20  L.  Ed.  722;  Grayson  v. 
Lynch,  163  U.  S.  468,  16  Sup.  Ct.  1064, 41  L.  Ed.  230;  Streeter  v.  San- 
itary  District  of  Chicago,  133  Fed.  124,  66  C.  C.  A.  190;  Hill  v.  Walker, 
167  Fed.  241,  256,  92  C.  C.  A.  633 ;  W.  L.  Perkins  &  Co.  v.  Von  Baum- 
bach,  185  Fed.  265,  107  C.  C.  A.  371 ;  New  York  Life  Ins.  Co.  v.  Dun- 
levy,  214  Fed.  1,  130  C.  C.  A.  473.  In  Dirst  v.  Morris,  Mr.  Justice 
Bradley  said: 

"But  as  the  law  stands,  if  a  jury  is  waived  and  the  court  chooses  to  find 
generaUy  for  one  side  or  the  other,  the  losing  party  has  no  redress  on  error, 
except  for  the  wrongful  admission  or  rejection  of  evidence." 

[2]  The  question  whether  or  not,  at  the  close  of  the  trial,  there  is 
substantial  evidence  to  sustain  a  finding  in  favor  of  one  of  the  parties 
to  the  action  is  a  question  of  law  whidi  arises  in  the  progress  of  the 
trial.  Where  the  trial  is  before  a  jury  that  question  is  reviewable  on 
exception  to  a  ruling  upon  a  request  for  a  peremptory  instruction  for  a 
verdict.  Where  the  trial  is  before  the  court,  it  is  reviewable  upon  a 
motion  which  presents  that  issue  of  law  to  the  court  for  its  determina- 
tion at  or  before  the  end  of  the  trial.  In  the  case  at  bar  there  was  no 
such  motion  and  no  request  for  a  special  finding.  We  are  limited, 
therefore,  to  a  review  of  the  rulings  of  the  court  to  which  exceptions 
were  reserved  during  the  progress  of  the  trial. 

[3]  Error  is  assigned  to  the  admission  of  evidence  which  was  offered 
as  tending  to  prove  that  the  place  of  domicile  of  Alexander  Dunsmuir 
was,  at  the  time  of  his  death,  in  California.  It  is  said  that  it  was  er- 
ror to  admit  such  testimony,  for  the  reason  that  the  decedent's  domicile 
had  been  fixed  and  established  by  the  judgment  of  the  superior  court 
of  the  state  of  California  of  date  June  3,  1901,  a  copy  of  which  judg- 
ment was  introduced  in  evidence  by  the  plaintiff  in  error.  That  judg- 
ment, as  it  appears  by  the  record,  was  not  a  judgment  admitting  to  pro- 
bate the  last  will  and  testament  of  Dunsmuir,  but  was  a  decree  of  set- 
tlement of  the  final  account  of  the  executor,  and  the  final  distribution 
of  the  estate  of  the  decedent  in  the  state  of  California.  In  the  course  of 
the  judgment  it  is  recited  that  Dunsmuir  was,  at  the  time  of  his  death, 
a  resident  of  and  domiciled  at  Victoria,  British  Columbia,  but  was  tem- 
porarily residing  in  the  city  and  county  of  San  Francisco,  **as  appears 
from  the  evidence,  both  oral  and  documentary,  introduced  upon  the 
hearing  of  the  petition  for  distribution." 

Passing  the  question  whether  such  a  finding  was  appropriately  within 
the  scope  of  such  a  decree  of  final  settlement  and  distribution,  we  turn 
to  the  question  whether  the  finding  of  the  probate  court  as  to  the  dom- 
icile of  the  decedent  is  res  judicata  as  to  the  defendant  in  error  herein. 
In  Thormann  v.  Frame,  176  U.  S.  350,  20  Sup.  Ct.  446,  44  L.  Ed.  500, 
it  was  held  that  the  appointment  of  an  executor  or  administrator  of  a 


DUNSMUIB  V.  SCOTT  197 

deceased  person  by  the  courts  of  one  state  cannot  be  held  to  foreclose 
inquiry  as  to  the  domicile  of  the  deceased  in  the  courts  of  another  state, 
the  court  ruling  that  the  judgment  in  rem  of  a  probate  court  binds  only 
property  within  the  control  of  the  court  which  rendered  it,  and  citing 
with  approval  the  case  of  De  Mora  v.  Concha,  29  Ch.  Div.  268,  affirmed 
in  the  House  of  Lords,  11  App.  Cas.  541,  holding  that  the  decree  of  a 
probate  court  is  not  conclusive  in  rem  as  to  domicile,  and  intimating 
that  the  findings  on  which  judgments  in  rem  are  based  are  not  in  all  cas- 
es conclusive  against  the  world.  In  Overby  v.  Gordon,  177  U.  S.  214, 
20  Sup.  Ct.  603,  44  L.  Ed.  741,  it  was  held  that  the  mere  finding  by  a 
probate  court  of  the  fact  of  domicile  in  a  proceeding  in  rem  did  not 
conclusively  bind  all  the  world  as  to  that  fact.  In  Tilt  v.  Kelsey,  207 
U.  S.  43,  28  Sup.  Ct.  1,  52  L.  Ed.  95,  it  was  reaffirmed  that  an  adjudica- 
tion by  a  probate  court  that  a  testator  was  a  resident  of  the  state  in 
which  the  court  was  held  was  not  necessarily  conclusive  on  the  question 
of  domicile,  nor  even  evidence  of  it  in  a  collateral  proceeding.  And 
although  the  court  in  that  case  held  that  the  Surrogate  Court  of  the 
county  of  New  York  had  not  the  jurisdiction  to  decree  the  payment  of 
a  transfer  tax  alleged  to  be  due  the  state  of  New  York  under  a  statute 
requiring  the  payment  of  such  a  tax  where  the  decedent  was  a  Resident 
of  that  state,  and  so  held  on  the  ground  that  the  decedent's  will  had 
been  admitted  to  probate  in  New  Jer-sey  with  an  adjudication  that  he 
was  a  resident  of  that  state,  and  proceedings  thereupon  had  been  had 
whereby  his  whole  estate  had  there  been  distributed  in  accordance  with 
the  terms  of  the  will,  the  decision  was  based  expressly  upon  the  ground 
that  to  permit  the  proceeding  in  the  court  of  New  York  would  be  to 
deny  full  faith  and  credit  to  the  judicial  proceeding  in  the  state  of  New 
Jersey,  in  violation  of  article  4,  §  1,  of  the  Constitution,  since  the  eflfect 
of  the  judgment  in  the  New  York  court  would  be  pro  tanto  to  set  aside 
the  judgment  of  the  court  of  New  Jersey.  But  the  Supreme  Court  in 
the  course  of  the  opinion  reaffirmed  the  doctrine  of  the  cases  above 
cited,  and  quoted  with  approval  Brigham  v.  Fayerweather,  140  Mass. 
411,  5  N.  E.  265,  in  which  the  difference  in  the  eflfect  of  a  judgment  on 
the  res  before  the  court  and  of  the  adjudication  of  the  facts  on  which 
the  judgment  is  based  had  been  pointed  out,  and  it  had  been  held  that 
the  decree  of  a  probate  court  admitting  a  will  to  probate  was  not,  on  an 
issue  between  parties,  one  of  whom  was  not  a  party  to  the  probate  pro- 
ceeding, competent  evidence  of  the  testator's  mental  capacity. 

In  the  case  now  before  us,  the  judgment  of  the  court  below  had  no 
eflfect  upon  the  res  which  was  before  the  probate  court  of  California, 
and  it  has  not  the  eflfect  to  disturb  in  any  way  the  decree  of  that  court 
as  to  the  distribution  of  the  property  which  was  before  it.  It  aflfects 
only  the  question  of  the  liability  of  one  of  the  legatees  to  pay  a  war  tax 
on  the  legacy  which  he  received  under  the  will,  and  we  hold  that  the 
right  of  the  government  to  collect  that  tax  is  not  precluded  by  the  find- 
ing of  the  probate  court  that  the  domicile  of  Alexander  Dunsmuir  was 
in  British  Columbia.  There  was  no  error,  therefore,  in  the  admission 
of  evidence  which  tended  to  show  that  his  domicile  was  in  California. 

The  judgment  is  affirmed. 
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EASTERN  OlJj  &  RENDERING  00.  ▼.  THOMPSON. 

(arcuit  Ck)urt  of  Appeals,  First  Circuit    October  23,  1914.) 

No.  1087. 

Appeal  and  Error  (8  1064*) — Harmless  E^rror — ^Misleading  Instructions. 
Plaintiff  was  employed  in  defendant's  rendering  plant  to  feed  a  suet 
hopper,  to  do  which  he  was  required  to  stand  on  a  stool  resting  on  a 
greasy  and  slanting  floor.  While  doing  so,  his  hand  came  in  contact  with 
the  machine  and  was  cut  off.  He  testified  that  while  standing  on  the 
stool  another  employ^  shoveled  the  suet  so  that  plaintiff  was  struck  in 
the  chest,  causing  the  stool  to  slip  and  plaintiff  to  fall,  so  that  his  hand 
came  in  contact  with  the  machine.  At  the  trial,  defendant  introduced  in 
evidence  a  statement,  signed  by  plaintiff,  in  which  he  stated  that  he  was 
putting  a  piece  of  fat  Into  the  hasher,  when  the  fat  twisted  Id  the  worm 
and  caught  his  hand,  and  that  it  was  a  pure  accident  The  court  charged 
that  plaintiff  was  bound  to  exercise  reasonable  care  for  his  own  safety, 
but  there  was  no  claim  that  he  was  careless  so  far  as  the  particular  ac- 
cident was  concerned,  nor  was  the  jury  required  to  consider  the  question 
of  assumed  risk,  but,  with  reference  to  the  statement  that  if  the  jury 
should  believe  all  that  was  in  the  paper,  plaintiff  could  not  recover,  but 
that  if  he  was  overreached,  did  not  understand,  or  was  mentally  dull,  or 
his  appreciation  of  his  rights  was  Impaired,  and  the  statement  was  not 
a  fair  representation  of  what  occurred,  then  he  might  recover,  notwith- 
standing the  statement.  Held^  that  the  instruction  was  not  objection- 
able, as  requiring  the  jury  to  believe  all  that  was  in  the  statement  before 
they  could  render  a  verdict  for  defendant  but  merely  required  them  to 
believe  the  portion  of  it  that  had  reference  to  how  the  accident  occurred, 
and  the  instruction  was  therefore  not  misleading,  to  defendant's  preju- 
dice. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |$  4219, 
4221-4224 ;   Dec  Dig.  |  1064.*! 

In  Error  to  the  EHstrict  Court  of  the  United  States  for  the  District 
of  New  Hampshire ;  Edgar  Aldrich,  Judge. 

Action  by  James  L.  Thompson  against  the  Eastern  Oil  &  Rendering 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Edward  K.  Woodworth,  of  Concord,  N.  H.  (Streeter,  Demond, 
Woodworth  &  SuUoway,  of  Concord,  N.  H.,  on  the  brief),  for  plain- 
tiff in  error. 

John  L.  Mitchell,  of  Portsmouth,  N.  H.  (John  H.  Bartlett  and  Ernest 
L.  Guptill,  both  of  Portsmouth,  N.  H.,  on  the  brief),  for  defendant  in 
error. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

BINGHAM,  Circuit  Judge.  This  is  an  action  of  tort  brought  under 
the  employers'  liability  statute  of  New  Hampshire  (chapter  163  of  the 
Laws  of  1911),  for  injuries  received  by  the  plaintiff  on  the  28th  of 
April,  1913,  while  in  the  defendant's  employment. 

The  plaintiff  alleged  in  his  declaration,  and  offered  evidence  tend- 
ing to  prove,  that  he  was  engaged  in  operating,  a  dangerous  machine 
used  for  cutting  pieces  of  suet,  the  hopper  of  which  was  attached  to 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  end  of  a  table  from  which  he  fed  the  suet  into  the  machine ;  that 
in  the  operation  of  the  machine  he  was  required  to  stand  upon  a  stool 
lOV^  inches  high,  2  feet  and  9  inches  long,  and  1  foot  and  7  inches  wide, 
which  rested  upon  a  greasy  and  slanting  floor,  to  which  it  was  not 
affixed ;  that,  while  standing  in  this  manner  upon  the  stool  in  the  per- 
formance of  his  duties,  another  employe,  who  worked  near  him  shovel- 
ing suet  upon  the  table,  negligently  or  accidentally  shoveled  the  suet  in 
such  a  way  that  the  plaintiff  was  struck  in  the  chest,  causing  the  stool 
to  slip  or  tip,  and  the  plaintiff  to  fall,  so  that  his  left  hand  came  in  con- 
tact with  the  machine  and  was  cut  off  by  the  revolvin|^  worm  at  the 
bottom  of  the  hopper.  No  one  testified  as  to  how  the  accident  occurred, 
except  the  plaintiff,  and  no  other  account  was  given  as  to  how  it  took 
place,  except  as  will  appear  from  a  statement  claimed  to  have  been 
given  by  the  plaintiff  a  day  or  two  after  the  accident. 

No  question  was  raised  but  that  the  evidence  was  sufficient  to  war- 
rant the  submission  of  the  case  to  the  jury.  The  defendant's  complaint 
is  that  the  court,  in  his  charge  to  the  jury,  withdrew  from  their  con- 
sideration the  question  whether  the  plaintiff  was  guilty  of  contributory 
negligence,  and  thereby  committed  error. 

The  portions  of  the  charge  that  were  excepted  to  read  as  follows : 

**There  are  certain  reciprocal  obligations  under  a  contract  of  service,  and 
among  them  is  the  obligation  of  a  man  who  wants  work  to  exercise  reasonable 
care  in  respect  to  protecting  himself.  I  do  not  know  that  there  is  much  in 
this  case  to  consider  on  that  phase  of  the  case  for  two  reasons.  The  first  is 
that  there  is,  I  think,  no  claim  made  here  that  the  plaintiff  was  careless  him- 
self, so  far  as  this  particular  accident  wa»  concerned  that  caused  the  injury.** 

And: 

"I  do  not  think  that  there  is  any  occasion  to  trouble  yourselves  about  the 
question  of  assumption  of  risk,  or  about  the  question  of  the  plaintiff's  negli- 
gence, because  I  do  not  understand  it  to  be  claimed  that  he  assumed  the 
risk,  except  as  his  knowledge  bears  upon  the  question  of  contributory  negli- 
gence— that  is,  his  own  negligence.  I  do  not  think  the  defendant  is  claiming 
that  he  was  negligent;  therefore  there  is  nothing  about  the  assumption  of 
risk  or  his  negUgence  for  you  to  consider.'* 

The  defendant  introduced  in  evidence  the  statement  signed  by  the 

plaintiff,  and  the  portions  disclosing  how  the  accident  occurred  are  as 

follows : 

''At  the  time  I  got  hurt  I  was  putting  a  piece  of  fat  into  the  hasher  with 
my  left  hand,  and  the  fat  twisted  as  it  caught  in  the  worm,  and  caught  my 
hand.  I  pulled  my  hand  as  soon  as  it  got  caught,  and  I  had  it  out  before 
the  machine  was  stopped.    ♦    ♦    ♦    It  was  merely  a  pure  accident*' 

The  court,  in  charging  the  jury  with  reference  to  this  piece  of  evi- 
dence, said: 

"A  paper  has  been  presented  here  which  the  witness,  Mr.  Quinlan,  says  he 
secured  from  this  man  [the  plaintiff]  the  third  day  after  the  injury.  I  do  not 
know  exactly  what  to  say  about  it,  but  you  have  a  right  to  consider  it. 
♦  ♦  ♦  You  have  a  right  to  consider  everything  about  it  as  bearing  upon 
the  question  as  to  what  you  believe — as  to  which  story  you  believe.  Now,  I 
think,  if  you  should  believe  aU  that  is  in  that  paper,  the  plaintiff  would  not 
be  entitled  to  recover  here;  but  if  you  should  believe  that  he  was  over- 
reached, and  that  he  did  not  understand,  and  that  he  was  mentally  dull,  and 
that  his  appreciation  of  his  rights  was  impaired,  and  that  it  was  not  a  fair 
representation  and  does  not  fairly  represent  what  occurred,  and  you  Iclieve 
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that  what  he  states  on  the  stand  does  fairly  represent  what  occurred,  you 
can  see  that  that  would  be  a  different  thing — that  Is,  If  you  believe  all  that 
Is  In  that  paper,  he  would  not  be  entitled  to  recover,  because  that  cleans  him 
out  altogether  on  every  branch  of  the  case;  but  if  you  think  that  it  does 
not  fairly  represent  what  he  said,  and  you  believe  what  he  says  here,  then 
you  will  consider  whether  he  is  entitled  to  recover  or  not  under  the  instruc- 
tions which  I  have  given  you." 

The  defendant  claims  that  the  evidence  contained  in  the  statement 
above  quoted  tends  to  show  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  for  this  reason  takes  the  position  that  it  was  prej- 
udiced by  the  charge  wherein  the  court  said  that  he  thought  no  con- 
tention was  made  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  it  would  not  be  necessary  for  them  to  consider  that 
question. 

It  is  apparent  that  the  evidence  as  given  by  the  plaintiff  upon  the 
witness  stand  and  in  the  statement  presents  two  distinct  and  divergent 
views  as  to  how  the  accident  occurred.  The  evidence  given  by  him 
upon  the  witness  stand,  if  believed,  was  of  such  a  nature  that  the  jury 
could  find  that  the  injury  he  sustained  was  due  solely  to  the  defend- 
ant's negligence  in  failing  to  provide  a  suitable  place  for  him  to  work, 
and  would  not  warrant  a  conclusion  that  he  was  guilty  of  contributory 
negligence.  On  the  other  hand,  the  evidence  contained  in  the  statement 
would  not  warrant  a  conclusion  that  his  injury  was  due  to  the  fault 
of  the  defendant,  but  that  it  was  an  accident  or  due  to  his  own  careless- 
ness. It  is  also  apparent  that  the  court,  in  the  portions  of  the  charge 
here  excepted  to,  was  discussing  the  evidence  as  presented  by  the  plain- 
tiff upon  the  stand,  and,  had  that  been  the  only  evidence  of  how  the 
accident  occurred,  the  court  would  have  been  fully  justified  in  telling 
the  jury  they  need  not  pass  upon  the  question  of  contributory  negli- 
gence. 

When  the  court  in  his  charge  came  to  consider  the  evidence  pre- 
sented by  the  statement,  which  was  the  last  thing  he  took  up  before 
finally  submitting  the  case  to  the  jury,  he  instructed  them  that  if  they 
believed  all  that  was  said  in  the  statement  as  to  how  the  accident  oc- 
curred, and  that  what  the  plaintiff  stated  on  the  stand  did  not  fairly 
represent  how  it  occurred,  then  the  plaintiff  would  not  be  entitled  to 
recover,  "because  that  cleans  him  out  altogether  on  every  branch  of 
the  case."  It  is  true  that  in  delivering  this  portion  of  the  charge  the 
trial  judge  did  not  state  the  grounds  upon  which  his  ruling  was  based 
— whether  it  was  because  the  statement  failed  to  show  that  the  defend- 
ant was  in  fault,  or  whether  it  showed  conclusively  that  the  plaintiff's 
injury  was  due  solely  to  his  negligence,  or  was  purely  accidental. 
Whatever  the  reasons  were  which  actuated  him  in  giving  this  charge, 
it  is  evident  that  the  jury  were  directed  to  give  the  evidence  upon  which 
the  defendant  relies  as  tending  to  show  contributory  negligence  due 
consideration,  and  that  the  defendant's  rights  were  in  no  way  infringed, 
but  were  fully  protected.  If  the  jury  believed  the  account  of  the  ac- 
cident as  given  in  the  statement,  that  was  the  end  of  the  case ;  if  they 
did  not  believe  it  to  be  a  true  statement  of  how  the  accident  occurred, 
then  the  defendant  was  in  no  way  prejudiced,  because  it  could  avail  it 
nothing  on  the  question  of  contributory  negligence. 
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The  defendant  says  that  the  charge  required  the  jury  to  believe  all 
that  was  in  the  statement  before  they  could  render  a  verdict  for  the 
defendant,  and  that,  if  they  simply  believed  a  portion  of  the  statement, 
and  that  portion  happened  to  be  the  part  with  reference  to  how  the 
accident  occurred,  the  jury  would  not  be  called  upon  to  render  a  ver- 
dict for  the  defendant,  and  the  defendant  would  be  prejudiced,  in  that 
the  jury  would  not  then  consider  this  portion  of  the  evidence  as  bear- 
ing upon  the  question  of  the  plaintiff's  contributory  negligence.  But 
this  is  plainly  an  improper  construction  of  this  portion  of  the  charge, 
for  it  manifestly  did  not  call  upon  the  jury  to  find  that  all  that  was  con- 
tained in  the  statement  was  true  before  they  could  find  a  verdict  for 
the  defendant,  but  only  that  they  should  believe  that  all  that  was  in 
the  statement  as  to  how  the  accident  occurred  was  true,  and,  if  they 
did,  their  verdict  should  be  for  the  defendant. 

We  are  therefore  of  the  opinion  that  the  jury  were  not  misled  to  the 
defendant's  prejudice  by  the  portion  of  the  charge  excepted  to,  and 
that  its  exception  should  not  be  sustained.  "A  verdict  is  not  set  aside 
for  erroneous  instruction,  when  it  is  apparent,  upon  a  reasonable  con- 
struction of  the  whole  charge,  that  the  jury  were  not  misled  thereby." 
Saucier  v.  Spinning  Mills,  72  N.  H.  292,  56  Atl.  545 ;  Theobald  v. 
Shepard,  75  N.  H.  52,  71  Atl.  26;  Magniac  v.  Thompson,  7  Pet.  348, 
390,  8  L.  Ed.  709. 

The  judgment  of  the  District  Court  is  affirmed,  and  the  defendant 
in  error  recovers  his  costs  on  appeal. 

PUTNAM,  Circuit  Judge  (concurring).  The  plaintiff's  declaration 
was  amended  twice,  once  by  formal  amendment,  and  then  by  a  paper 
entitled  ^'Specification."  The  statute  referred  to  in  the  opinion  in  its 
second  section  permitted  the  plaintiff  to  recover  on  account  of  the 
proof  of  an  efficient  negligence  of  a  fellow  servant  sufficient  to  cause 
the  injury.    The  case,  as  stated  by  the  plaintiff's  brief,  was  as  follows : 

"On  this  machine,  as  is  ^hown  by  the  photographs,  was  a  hopper  into  which 
the  suet  was  fed.  At  the  bottom  of  the  hopper  was  a  revolving  worm,  which 
ground  up  the  suet.  The  machine  in  question  was  at  the  left  of  the  table  onto 
which  the  suet  was  shoveled  by  the  plaintiff's  helper,  and  in  the  ordinary 
course  of  the  work  the  plaintiff  stood  on  the  bench  in  front  of  the  table,  took 
up  the  chunks  of  suet  as  they  were  shoveled  onto  the  table,  and  put  them  In 
the  machine,  which  ground  them  to  pieces.  The  plaintiff  testified  that  he  had 
been  struck  by  his  helper  several  different  times  before,  that  he  was  not 
watching  the  helper  when  he  got  hurt,  that  he  was  struck  in  the  breast,  but 
in  spite  of  that  fell  forward,  and  not  backward,  and  in  such  a  manner  that 
his  left  hand  went  into  the  hopper  and  down  six  inches  onto  the  worm." 

It  is  apparent  that  the  real  issue  in  the  case  was  the  truth  of  the 
plaintiff's  statement  which  we  have  referred  to.  Although  the  position 
occupied  by  the  plaintiff  was  dangerous  in  certain  respects,  and  al- 
though he  knew  the  danger  and  might  be  said  to  have  assumed  it,  yet 
the  efficient  cause  of  the  injury  was  the  carelessness  of  the  coservant 
in  striking  the  plaintiff  as  he  did,  and  there  was  in  the  case  no  real 
question  of  contributory  negligence  or  assumption  of  risk. 

At  the  close  of  the  judge's  charge  there  was  a  long  discussion  be- 
tween the  defendant's  counsel  and  the  court  because  the  court,  as  the 
defendant  said,  had  not  instructed  the  jury  properly  on  the  question  of 
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contributory  negligence  or  the  question  of  the  assumption  of  risk ;  but 
there  was  no  basis  for  instructions  on  either  point,  and,  as  the  result  of 
that  discussion,  no  prejudice  came  to  the  defendant  at  the  trial. 

There  was  put  into  the  case  the  statement  by  the  plaintiff  made  a 
few  days  after  the  accident,  and  some  question  was  made  whether  the 
statement  should  go  in  as  an  admission  or  as  evidence,  which  was  of 
no  real  consequence  to  the  defendant,  because  the  court  instructed  the 
jury  that,  if  they  believed  the  statement,  it  was  the  end  of  the  plain- 
tiff's case.  It  was  not  necessary  to  explain  to  the  jury  the  reason  there- 
for. 

No  objection  was  made  at  the  time  of  the  trial,  or  until  the  present 
argument,  because  in  the  long  sentence  covering  the  sum  of  the  plain- 
tiff's entire  statement  referred  to  the  court  instructed  the  jury  that,  if 
they  believed  "all"  the  statement,  they  should  find  a  verdict  against  the 
plaintiff.  Some  criticism  is  now  made  on  account  of  the  use  of  the 
word  "all,"  but  none  was  made  at  the  trial ;  and  that,  of  course,  was 
one  of  those  minor  criticisms  which  should  have  been  specifically  called 
to  the  attention  of  the  court  and  objected  to  on  the  spot. 

The  basis  of  the  discussion  aforesaid,  and  of  the  grounds  for  ask- 
ing a  new  trial  at  the  present  time,  is  the  assertion  of  the  defendant's 
position  about  contributory  negligence  or  the  assumption  of  risk ;  but 
the  true  issue  was  the  negligence  of  a  fellow  servant,  as  we  have  said. 
The  verdict  was  fully  justified,  unless  the  jury  felt  themselves  bound 
by  the  statement  made  by  the  plaintiff,  which  we  have  referred  to,  and, 
of  course,  they  were  not  thus  bound. 
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WILCKENS  V.  WILCKBNS.  f 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4160. 

(Byllabus  by  the  Court,) 

1.  WiTNESBES  (8  150*) — Competency — ^Tbansactions  with  Decedent — "Rep- 

resentative." 

An  assign  of  a  deceased  person  Is  held  by  the  highest  judicial  tribunal 
of  Nebraska  to  be  his  representative,  within  the  meaning  of  section  6882, 
Comp.  Stat  of  Nebraska  1911,  which  prohibits  any  person,  haying  a  di- 
rect legal  Interest  In  the  result  of  any  ciyU  action  or  proceeding,  from 
testifying  to  any  transaction  or  conversation  between  him  and  the  de- 
ceased person,  when  the  adverse  party  Is  the  representative  of  the  lat- 
ter, and  this  ruling  Is  controlling  in  the  national  courts. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §§  560,  653-657; 
Dec.  Dig.  f  150.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Representative. 

Competency  of  witnesses  in  federal  courts,  following  state  practice,  see 
notes  to  (yConnell  v.  Reed,  5  C.  C.  A.  602 ;  Hlnchman  v.  Parlln  &  Oren- 
dorff  CJo.,  21  a  C.  A.  278.] 

2.  Courts  (8  366*) — State  and  Federal  Courts — Rules  of  Decision. 

The  settled  construction  by  the  highest  judicial  tribunal  of  a  state  of 
the  Constitution  or  statutes  of  that  state  is  controlling  in  the  national 


*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 

t  Rehearing  denied  May  11,  1915. 
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courts,  In  .the  absence  of  any  question  of  a  violation  of  the  national  Con- 
stitution or  statutes  and  any  question  of  general  or  commercial  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  954-957,  960-968; 
Dec.  Dig.  §  366.* 

Conclusiveness  of  Judgment  between  federal  and  state  courts,  see  notes 
to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478 ;  Union  & 
Planters'  Bank  of  Memphis  v.  City  of  Memphis,  49  C.  C.  A.  468 ;  Converse 
V.  Stewart,  118  C.  C.  A.  215.] 

3.  Deeds  (§  211*) — Witnesses  (8  139*) — ^Dubess — Sufficiency  or  Evidence 
— Competency  of  Witness — ^Transactions  with  Decedent. 

The  plaintiff  alleged  that  she  was  forced,  by  the  duress  of  threats  of 
her  son  to  commit  suicide,  to  convey  her  property  to  him,  and  brought 
suit  after  his  death  against  his  grantee  to  avoid  her  deeds.  Held^  she 
was  not  a  competent  witness  to  the  transaction  or  the  conversations  re- 
lating to  it,  and  that,  after  laying  aside  her  testimony,  her  charge  of 
duress  was  not  sustained  by  substantial  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  §§  637-647;  Dec. 
Dig.  §  211;*   Witnesses,  Cent  Dig.  §§  582-597;   Dec.  Dig.  §  139.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;  W.  H.  Munger,  Judge. 

Bill  by  Miene  Wilckens  against  Alwine  S.  Wilckens.  From  decree 
for  defendant,  plaintiff  appeals.    Affirmed. 

W.  J.  Courtright,  of  Fremont,  Neb.  (S.  S.  Sidner,  of  Fremont,  Neb., 
on  the  brief),  for  appellant. 

John  J.  Sullivan,  of  Omaha,  Neb.,  and  James  G.  Reeder,  of  Col- 
umbus, Neb.  (Louis  Lightner,  of  Columbus,  Neb.,  on  the  brief),  for  ap- 
pellee. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  by  the  complainant 
below  from  a  decree  of  dismissal  of  her  bill  to  avoid  her  deeds  made 
on  June  28,  1911,  of  320  acres  of  land  in  Platte  county.  Neb.,  and 
two  lots  in  Columbus  in  that  state,  to  her  son,  Henry  Wilckens,  on 
the  ground  that  she  was  forced  to  make  them  by  the  duress  of  his 
threats  that  he  would  commit  suicide  and  her  fear  that  he  would  do  so 
if  she  did  not  make  the  conveyances.  The  appeal  invokes  a  trial  of  the 
case  de  novo,  and  the  record  of  the  evidence  has  been  examined  with 
care,  because  the  defendant  below  insists  that  it  contains  no  competent 
evidence  of  the  duress,  in  view  of  the  fact  that  Henry  Wilckens  con- 
veyed the  property  to  his  wife,  the  defendant  below,  on  November 
'7,  1911,  and  committed  suicide  about  March  15,  1912,  before  this  suit 
was  commenced. 

[1]  The  statute  of  Nebraska  declares  that: 

"No  person  haying  a  direct  legal  interest  in  the  result  of  any  civil  action 
or  proceeding,  when  the  adverse  party  is  the  representative  of  a  deceased 
person,  shall  be  permitted  to  testify  to  any  transaction  or  conversation  had 
between  the  deceased  person  and  the  witness.*'  Comp.  Stat  of  Nebraska 
1911,  §  6882. 

[2]  In  the  absence  of  any  question  of  a  violation  of  the  national 
Constitution  or  statutes  and  of  any  question  of  general  or  commer- 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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cial  law,  the  settled  construction  by  the  highest  judicial  tribunal  of  a 
state  of  the  Constitution  or  statutes  of  that  state  is  controlling  in  the 
federal  courts,  and  the  Supreme  Court  of  Nebraska  has  decided  that 
aai  assign  of  a  deceased  person  is  his  representative,  within  the  true 
intent  and  meaning  of  this  statute. 

[3]  The  plaintiff  was  therefore  incompetent  to  testify  to  any  trans- 
action or  conversation  she  had  with  her  son,  Henry  Wilckens,  regarding 
the  issues  in  this  suit,  and  her  testimony  thereto  must  be  disregarded. 
Wamsley  v.  Crook,  3  Neb.  344;  Parrish  v.  McNeal,  36  Neb.  727,. 
55  N.  W.  222;  Kroh  v.  Heins,  48  Neb.  691,  67  N.  W.  771 ;  Smith  v. 
Perry,  52  Neb.  738,  741,  73  N.  W.  282. 

When  her  testimony  is  laid  aside,  there  remains  in  support  of  the 
averment  of  the  bill  that,  at  and  for  a  few  days  before  the  time  of  ex- 
ecuting the  conveyances,  she  "was  repeatedly  and  many  times  threat- 
ened by  her  said  son  that,  unless  she  made  said  conveyances,  he  also 
would  commit  suicide,"  and  that  she  made  the  conveyances  by  reason 
of  these  threats,  the  following  evidence  to  which  counsel  for  the 
plaintiff  challenge  attention  and  on  which  they  seem  to  rely.  A.  P. 
Groves  testified  that  in  January  or  February,  1909,  more  than  two 
years  before  the  deeds  assailed  were  made,  Henry  told  him  that  he 
was  trying  to  get  his  mother  to  put  the  property  in  his  name ;  that  his 
mother  objected ;  and  that  his  father-in-law  told  him  to  tell  her  that, 
if  she  did  not  put  the  property  in  his  name,  he  would  kill  himself. 
But  this  evidence  is  immaterial,  because  it  discloses  no  threat  made 
to  plaintiff,  incompetent  because  it  is  hearsay  and  irrelevant  because, 
if  such  a  threat  were  made  in  1909,  it  was  resisted  for  more  than 
two  years,  and  it  does  not  tend  to  prove  duress  in  June,  1911. 

Fred  Rabeler,  Sr.,  testified  that  four  or  five  years  ago  Henry  said 
to  his  mother,  "I  will  kill  myself  and  you  also ;"  and  she  wept ;  that 
on  the  morning  of  June  28,  1911,  she  said  she  would  sign  everything 
in  order  to  relieve  her  of  his  threats;  and  that  she  said  that  Henry- 
had  told  her  if  she  did  not  sign  he  would  kill  her.  Bbt  this  evidence 
was  incompetent,  because  the  threat  which  this  witness  heard  was  so 
remoie  in  time  and  so  disconnected  with  the  transaction  of  June,  1911, 
the  remainder  of  his  testimony  about  threats  was  hearsay,  and  the 
plaintiff,  whose  statement  he  repeated,  was  herself  incompetent  to 
testify  to  it. 

Fred  Rabeler,  Jr.,  testified  that  the  plaintiff  had  told  him  at  different 
times  that  Henry  had  threatened  her  if  she  did  not  sign  papers,  and 
that  he  always  proceeded  by  threats  that  he  would  commit  suicide  if 
she  did  not  accede  to  his  wishes.  But  this  testimony  is  also  hearsay 
and  the  repetition  of  the  statement  of  an  incompetent  witness. 

Ed.  Wurdeman  testified  that  a  few  days  before  June  28,  1911,  the 
plaintiff  told  him  that  Henry  had  her  in  court;  that  about  the  only 
way  to  get  out  of  it  was  to  let  him  have  his  own  way;  and  that,  if 
she  did  not,  she  feared  that  ho  would  commit  suicide  as  he  had 
threatened.  But  so  far  as  the  testimony  of  this  witness  is  of  a  threat, 
it  is  also  hearsay,  the  mere  repetition  of  the  statement  of  an  incom- 
petent witness,  and  incompetent.  Where  a  grantor  of  sound  mind 
conveys  her  property  to  her  son,  the  burden  is  on  the  party  who  al- 
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leges  that  the  conveyance  was  induced  by  duress  to  prove  that  aver- 
ment. The  record  of  the  testimony  in  this  case  has  been  read  and 
searched  again  and  again,  but  there  is  no  substantial  competent  evi- 
dence that  Henry  Wilckens,  at  or  near  in  time  to  the  execution  of  the 
deeds,  threatened  that  he  would  commit  suicide  if  the  plaintiff  did  not 
sign  them.  No  competent  witness  testified  that  he  heard  any  such 
threat,  and  the  only  evidence  of  it  is  the  incompetent  testimony  of  the 
plaintiff  and  the  hearsay  testimony  of  witnesses  to  her  incompetent 
self-serving  statements,  and  the  court  is  reluctantly  forced  to  the  con- 
clusion that  the  plaintiff  has  utterly  failed  to  bear  the  burden  which 
was  upon  her  to  prove  that  Henry  Wilckens  made  threats  to  commit 
suicide  at  or  near  the  time  she  made  the  deeds  which  overcame  her 
mind  and  will  and  caused  her  against  her  choice  to  make  the  convey- 
ances. There  are  other  facts  clearly  proved  in  this  case  that  are  not 
inconsistent  with  this  conclusion.  Henry  Wilckens'  father,  comrhitted 
suicide  in  1898,  and  it  is  doubtless  true  that  the  plaintiff  ever  after 
kept  that  fact  in  mind  and  feared  that  Henry,  her  only  son  and  pre- 
sumptive heir,  might  do  likewise,  and  that  she  never  failed  to  con- 
sider and  give  weight  to  that  fact  and  fear  in  exercising  her  will  and 
making  her  choice  of  her  action  in  all  she  did  and  said  in  her  relations 
and  transactions  with  him.  But  that  did  not  constitute  compelling 
duress  but  the  rational  exercise  of  her  mind  and  will  and  its  free 
choice  of  her  actions,  in  view  of  the  fact  of  the  father's  suicide  and 
the  danger  of  the  son.  The  plaintiff  owned  the  property  in  this  suit, 
which  was  worth  many  tens  of  thousands  of  dollars,  from  prior  to 
the  death  of  the  father  until  1906.  At  the  request  of  her  son,  she 
procured  money  for  him  at  various  times  and  became  a  surety  for  the 
payment  of  many  thousands  of  dollars  of  his  debts.  He  was  married 
to  the  defendant  in  1906.  In  that  year  she  made  deeds  of  the  prop- 
erty here  in  controversy  to  her  son  Henry  and  deposited  them  with 
trustees  to  be  delivered  to  him  at  her  death,  in  accordance  with  a  writ- 
ten contract  signed  by  her  and  Henry  at  that  time  to  the  effect  that 
Henry  should  never  advise,  urge,  or  endeavor  to  influence  her  to  sell 
or  mortgage  this  property  during  her  life,  and  that  she  would  not  sell, 
dispose  of,  or  mortgage  it,  unless  it  should  be  necessary  to  do  so  to 
provide  her  with  money  to  defray  her  necessary  living  expenses.  On 
May  23,  1910,  they  made  a  written  agreement  of  cancellation  of  this 
contract.  In  May  or  June,  1911,  the  plaintiff,  who  Kved  in  Columbus, 
wrote  Henry,  who  was  then  living  in  California,  for  money  to  go  to 
Europe.  On  receipt  of  the  letter  he  telegraphed  that  he  would  come 
to  Columbus.  When  the  plaintiff  was  informed  that  he  was  coming, 
she  sought  to  have  a  guardian  of  herself  and  her  property  appointed 
so  that  she  would  have  no  power  to  convey  it,  and  expressed  fear  that 
she  would  be  unable  to  resist  any  demands  he  would  make,  and  she 
executed  a  trust  deed  of  her  property  to  Mr.  Ed.  Wurdeman.  On 
Henry's  arrival  he  brought  a  suit  against  her  and  Wurdeman  to  set 
aside  this  trust  deed.  Fred  Rabeler,  Jr.,  and  Ed.  Wurdeman  were 
her  nephews,  and  they  were  bankers.  She  consulted  with  them,  and 
under  their  advice  she  made  an  agreement  of  compromise  with  Henry 
on  June  27,  1911,  to  the  effect  that  his  suit  should  be  and  it  was  dis- 
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missed;  that  the  trust  deed  should  be  annulled;  that  the  plaintiff 
should  convey,  and  she  did  convey  to  Henry  Wilckens,  on  the  condi- 
tion expressed  in  the  deed  that  she  had  and  should  hold  a  lien  on  the 
property  conveyed  for  the  payment  by  him  and  his  assigns  to  her  of 
$900  on  the  1st  day  of  March  in  each  year  so  long  as  she  should  live, 
the  north  half  of  the  southeast  quarter  of  section  34  and  the  west 
half  of  the  northwest  quarter  of  section  35  in  township  19,  range  one 
west,  and  lots  3  and  4  in  block  1  of  Stevens'  addition  to  Columbus, 
all  in  Platte  county,  Neb.;  that  she  should  also  convey,  and  she  did 
convey,  to  him  the  northeast  quarter  of  section  34  in  the  same  town- 
ship and  range ;  and  that  she  should  be  released,  and  she  was  released, 
from  all  liability  for  the  payment  of  many  thousands  of  dollars  of 
debts  of  Henry  for  which  she  was  bound  as  his  surety.  On  the  next 
day  the  deeds  of  this  property,  which  this  suit  was  brought  to  avoid, 
were  made  by  the  plaintiff  pursuant  to  this  compromise,  and  it  was 
performed  in  other  respects.  She  gave  no  notice  of  repudiation  or 
rescission  of  this  contract,  and  took  no  steps  to  rescind  it  until  April, 
1912.  Meanwhile  Henry  conveyed  the  property  to  his  wife,  who  had 
no  notice  that  the  plaintiff  claimed  that  she  had  been  forced  by  duress 
to  convey  it  to  him,  he  became  insane,  and  she  placed  him  in  a  sani- 
tarium and  defrayed  his  expenses  until  he  died. 

The  evidence  fails  to  prove  that  threats  or  fears  of  her  son's  suicide 
had  greater  compelling  force  to  cause  her  to  make  the  deeds  and  com- 
promise of  June  28,  1911,  than  to  cause  her  to  make  the  deeds  and 
agreement  of  1906,  or  the  cancellation  of  that  agreement,  or  to  take 
other  action  during  the  years  after  the  death  of  her  husband,  and  it 
cannot  be  held  that  all  these  acts  were  voidable  for  duress.  The 
plaintiff  was  fully  advised  of  the  nature  and  legal  effect  of  the  trans- 
action of  June  28,  1911.  She  was  not  taken  alone  or  by  surprise  and 
driven  hastily  without  friends  or  advice  to  make  the  compromise  and 
execute  the  deeds.  She  made  them  after  consultation  with  and  ad- 
vice from  her  nephews,  Fred  Rabeler,  Jr.,  and  Mr.  Wurdeman,  ex- 
perienced business  men  who  knew  her  and  her  son,  their  relations, 
and  her  property,  and  the  facts  proved  fail  to  sustain  the  conclusion 
that  her  mind  or  will  were  overcome  and  forced  by  duress  to  assent 
to  them,  and  the  decree  below  must  be  affirmed. 

The  result  of  this  conclusion  is  that  the  plaintiff  is  entitled  to  the 
payment  of  $900  on  the  1st  day  of  March,  1912,  and  on  the  1st  day 
of  March  in  each  year  thereafter  as  long  as  she  lives,  and,  if  that  is 
not  sufficient  for  her  care  and  support  in  comfort  in  any  year,  to  a 
sum  not  exceeding  $250  in  addition  in  that  year  and  in  each  year  in 
which  the  $900  is  so  insufficient,  and  to  interest  on  all  deferred  pay- 
ments ;  that  these  claims  for  payments  are  secured  by  a  lien  superior 
to  all  other  Hens  and  claims  that  have  arisen  since  June  28,  1911, 
upon  the  north  half  of  the  southeast  quarter  of  section  34  and  the  west 
half  of  the  northwest  quarter  of  section  35  in  township  19,  range  1 
west,  and  lots  3  and  4  in  block  1  of  Stevens'  addition  to  Columbus, 
all  in  Platte  county.  Neb.,  which  is  and  will  be  enforceable  by  a  proper 
suit  in  any  court  having  jurisdiction,  notwithstanding  this  suit  and  its 
dismissal  on  the  merits,  but  the  decree  below  must  be,  and  it  is  af- 
firmed. 
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(217  Fed.  213) 

CANTON  INS.  OFFICE,  Limited,  et  al.  v.  INDEPENDENT  TRANSP.  CO. 

et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  13,  1914.) 

No.  2382. 

1.  Insurance  (§  146*) — Construction  of  Contract. 

A  court  should  give  to  a  written  contract  that  reasonable  construction 
which  it  is  to  be  assumed  intelligent  business  men  would  give  it,  and 
such  rule  applies  to  contracts  of  insurance  equally  with  other  contracts. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  |§  292,  294-298 ; 
Dec.  Dig.  §  146.*] 

2.  Insurance  (§  313*) — Marine  Policies — Avoidance  for  Breach  of  War- 

ranty. 

Time  policies  of  insurance  on  a  vessel  contained  a  provision  written  on 
the  margin:  "Vessel  warranted  employed  in  the  general  passenger  and 
freighting  business  on  Puget  Sound  within  a  radius  of  thirty  miles  from 
Seattle."  Operation  of  the  vessel  was  discontinued,  and  four  months 
afterward,  while  moored  in  a  river  with  no  watchman  on  board,  she 
filled  and  sank  from  some  unknown  cause.  Heldf  that  such  warranty, 
given  a  reasonable  construction,  was  that  she  would  continue  in  the  em- 
ployment specified  during  the  term  of  the  policies,  and  that,  when  she 
departed  from  it  for  such  length  of  time  and  was  taken  from  the  Sound, 
they  became  void. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  §  710 ;  Dec.  Dig. 
§  313.*] 

8.  Insurance   (§  146*) — Construction  of  Contract — Usage  of  the  Busi- 
ness. 

While  an  insurance  contract  must  be  construed  with  reference  to  the 
generally  established  usages  and  customs  of  the  business,  the  words  used 
are  to  be  understood  in  their  ordinary  and  popular  sense,  unless  they  have 
a  different  meaning  by  some  definite  usage  brought  home  to  the  knowl- 
edge of  the  parties  to  be  affected  or  so  general  and  well  established  that 
their  knowledge  of  it  may  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  $|  292,  294-298; 
Dec.  Dig.  §  146.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington ;  Jeremiah  Net- 
erer,  Judge. 

Suit  in  admiralty  by  the  Independent  Transportation  Company 
and  another  against  the  Canton  Insurance  Office,  Limited,  and  the 
Yank-Tske  Insurance  Association.  Decree  for  libelant,  and  respond- 
ents appeal.    Reversed. 

William  H.  Gorham,  of  Seattle,  Wash.,  for  appellants. 
Kerr  &  McCord,  of  Seattle,  Wash.,  and  Ira  A.  Campbell,  of  San 
Francisco,  Cal.,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  On  July  3,  1907,  the  appellants  issued  to 
the  Independent  Transportation  Company  polices  of  insurance  cover- 
ing its  steamer  Vashon,  then  engaged  in  the  summer  trade  between 
the  city  of  Seattle  and  Alki  Point,  a  summer  resort  on  Puget  Sound, 
about  six  miles  from  Seattle.    The  policies  covered  the  vessel  from  July 

*For  oUier  cases  see  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3,  1907,  until  July  3,  1908.  Each  of  the  policies  insured  the  owner 
against  perils  of  the  sea  **and  all  other  losses  and  misfortunes  that 
shall  come  to  the  Vashon  or  damage  to  the  said  vessel  insured  or  any 
part  thereof,  to  which  insurers  are  liable  by  the  rules  of  insur- 
ance in  San  Francisco."  In  August,  1SK)7,  the  Vashon  discon- 
tinued her  run  to  Alki  Point,  and  until  December  was  moored 
at  the  King  street  dock  in  Seattle.  About  December  1,  1907,  she 
was  removed  from  that  dock  and  moored  in  the  Duwamish  river, 
a  tributary  of  Elliott  Bay.  On  December  15,  1907,  the  Vashon 
sank  at  her  moorings.  To  the  libels  brought  by  the  insured  against  the 
appellants,  to  recover  on  the  policies,  the  appellants  answered,  denying 
liability  thereon,  and  alleging  a  violation  of  the  express  warranty 
therein  contained  that  during  the  term  of  the  policies  the  vessel  would 
be  and  remain  employed  in  the  general  freight  and  passenger  business 
on  Puget  Sound,  within  a  radius  of  30  miles  from  Seattle.  The  trial 
court  construed  the  warranty  otherwise,  and  ruled  against  the  appel- 
lants, and  entered  a  decree  to  enforce  their  liability  upon  the  policies. 
[1]  A  court  should  give  to  a  written  contract  that  reasonable  con- 
struction which  it  is  to  be  assumed  intelligent  business  men  would 
give  it. 

*'Contracts  of  insurance,  like  other  contracts,  are  to  be  construed  accord- 
ing to  the  sense  and  meaning  of  the  terms"  which  the  parties  have  "used; 
and,  if  they  are  clear  and  unambiguous,  their  terms  are  to  be"  talcen  and 
"understood  in  their  plain,  ordinary,  and  popular  sense."  Imperial  Fire  Ins. 
Co.  V.  Coos  County,  151  U.  S.  452-463,  14  Sup.  Ct  379,  38  I^.  Ed.  231. 

"Rules  established  for  the  construction  of  written  instruments  apply  to 
contracts  of  insurance  equally  with  other  contracts."  Liverpool,  etc.,  Ins. 
Co.  V.  Kearney,  ISO  U.  S.  132-135,  21  Sup.  Ct.  326,  328  (45  U  Ed.  460). 

[2]  We  find  written  on  the  margin  of  the  policies  involved  in  this 
case  the  following : 

••Vessel  warranted  employed  in  the  general  passenger  and  freighting  busi- 
ness on  Puget  Sound,  within  a  radius  of  thirty  miles  from  Seattle.  War- 
ranted no  lime  under  deck." 

These  warranties  cannot  reasonably  be  construed  to  be  other  than 
what  their  terms  plainly  import:  First,  a  warranty  that  during  the 
term  of  the  policy  the  vessel  is  to  be  navigated  in  the  general  passenger 
and  freighting  business,  and  on  Puget  Sound  within  a  radius  of  30 
miles  from  Seattle ;  second,  that  during  that  time  no  lime  shall  be  car- 
ried under  deck.  They  are  expressed  in  no  unusual  form.  They  are 
similar  in  phraseology  to  other  warranties  in  marine  insurance  pol- 
icies, examples  of  which  are  found  on  the  margin  of  policies  which 
were  introduced  in  evidence  in  this  case,  such  as  "warranted  free  from 
capture,  seizure,  and  detention,"  etc.  "Warranted  confined  to  Pacific 
Coast  trade  not  north  of  Comox  nor  south  of  Valparaiso."  All  such 
warranties  are  inserted  for  the  purpose  of  limiting  and  defining  the 
risk.  Before  insuring  a  vessel,  it  is  important  to  the  insurance  com- 
pany to  know  in  what  business  the  vessel  is  to  be  engaged,  and  upon 
what  waters  she  is  to  be  navigated.  Said  Lord  Watson,  in  Birrell  v. 
Dryer,  9  App.  Cas.  345 : 

•*To  define  the  limits  within  which  the  vessel  is  to  be  navigated,  for  the 
purpose  of  a  time  policy,  is  in  principle  precisely  the  same  thing  as  to  de- 
scribe the  voyage  for  which  a  vessel  is  insured  under  an  ordinary  policy.** 
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But  It  is  urged  that  the  words  of  the  warranty  do  not  necessarily 
mean  what  they  purport  to  say,  but  that  another  meaning  may  be  found 
in  them,  and  the  rule  is  invoked  that,  where  a  provision  of  a  policy  of 
insurance  is  ambiguous,  it  is  to  be  construed  in  the  sense  most  favora- 
ble to  the  assured,  since  the  instrument  is  prepared  by  the  insurer,  and 
it  is  contended  that  the  warranty  first  above  quoted  may  be  construed 
to  mean  that  the  vessel,  at  the  particular  time  of  taking  out  the  policy, 
was  warranted  to  be  engaged  in  the  passenger  and  freighting  business 
on  the  waters  of  Puget  Sound  within  a  radius  of  30  miles  from  Seattle, 
or  that  she  had  prior  thereto  been  so  engaged.  To  this  it  is  to  be  said 
that  such  a  warranty  would  be  of  no  value  to  either  party  to  the  insur- 
ance contract.  It  would  not  in  any  way  affect  the  risk,  and  it  is  not 
conceivable  that  such  a  representation  would  have  been  embodied  in 
the  form  of  warranty.  If  it  had  been  the  intention  to  specify  the  busi- 
ness in  which  the  steamer  was  or  had  been  engaged,  the  warranty 
would  have  been  that  the  vessel  "is  now  carrying  passengers  between 
Seattle  and  Alki  Point."  The  construction  contended  for  by  the  ap- 
pellee would  be  strained,  unnatural,  and  unreasonable.  By  a  like  pro- 
cess of  reasoning,  most,  if  not  all,  warranties  could  be  explained  away. 
Thus  the  warranty  "no  lime  under  deck"  might  be  said  to  mean  that 
there  never  had  been  lime  below  the  deck,  and  the  warranty  "no  St. 
Lawrence,"  construed  in  Birrell  v.  Dryer,  above  cited,  might  be  con- 
strued to  mean  that  the  vessel  was  not  then  navigating  or  had  not  nav- 
igated the  waters  of  the  St.  Lawrence,  and  the  warranty  construed  in 
Kirk  V.  Home  Ins.  Co.,  92  App.  Div.  26,  86  N.  Y.  Supp.  980,  "war- 
ranted confined  to  the  use  and  navigation  of  the  waters  of  New  Haven 
Harbor,  and  adjacent  inland  waters,"  could  be  explained  to  mean  only 
that  the  vessel  was  warranted  to  have  been  theretofore  confined  to  the 
use  of  those  waters.  In  Birrell  v.  Dryer,  the  policy  contained  the  words 
"warranted  no  St.  Lawrence  between  the  1st  of  October  and  1st  of 
April."  It  was  held  that  there  was  no  ambiguity  or  uncertainty  in 
these  words  sufficient  to  prevent  the  application  of  the  ordinary  rules 
of  construction,  and  that,  according  to  those  rules,  the  whole  St.  Law- 
rence navigation,  both  gulf  and  river,  was  within  the  fair  and  natural 
meaning  of  those  negative  words.  Lord  Watson,  discussing  the  con- 
tention that  the  words  "no  St.  Lawrence"  were  ambiguous  and  must 
be  applied  to  the  river  only,  because  underwriters  are  the  proferentes 
with  regard  to  a  policy  of  insurance,  said: 

"Tbat  the  underwriters  may  be  rightly  held  to  be  the  proferentes  with  re- 
gard to  many  conditions  in  a  policy,  I  do  not  doubt;  whether  they  ought  to 
lie  so  held  depends,  in  each  case,  upon  the  character  and  substance  of  the 
condition.  In  the  present  case  there  are  many  considerations  wliich  lead  to 
the  inference  that  the  clause  in  question  is  not  one  constructed  and  inserted 
by  the  appellants  alone,  and  for  their  own  protection  merely.  It  was,  in 
point  of  fact,  inserted  in  the  contract  by  the  agent  of  the  respondents;  and 
it  is  in  form  a  warranty  by  them  that  their  vessel  will  not  be  navigated  in 
certain  waters,  a  matter  which  it  was  entirely  within  their  power  to  regu- 
late. These  considerations  point  rather  to  the  respondents  themselves  being 
the  proferentes;  but  I  think  the  substance  of  the  warranty  must  be  looked 
to ;  and  that  in  substance  its  authorship  is  attributable  to  both  parties  alike. 
The  main  object  of  the  clause  is  to  define  the  limits  within  which  the  vessel 
is  to  be  kept  whilst  she  is  navigated  under  the  policy;  and  that  appears  to 
me  to  be  as  much  the  concern  of  the  shipowner  as  of  the  underwriters." 

133  C.C.A.— 14 
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In  Kirk  v.  Home  Ins.  Co.,  92  App.  Div.  26,  86  N.  Y.  Supp.  980,  the 
policy  contained  the  provision  "warranted  confined  to  the  use  and  nav- 
igation of  the  waters  of  New  Haven  Harbor  and  adjacent  inland  wa- 
ters." The  loss  occurred  while  the  dredge  so  insured  was  in  inland 
water  adjacent  to  Bridgeport  Harbor,  17  miles  from  New  Haven  Har- 
bor. The  court  held  that  thereby  the  policy  was  avoided.  Answering 
the  objection  that  the  language  of  the  policy  must  be  construed  strictly 
against  the  insurer,  the  court  said : 

''But  we  must,  in  reason,  assume  that  the  plaintiffs  made  the  statement  as 
to  where  the  dredge  was  to  be  used ;  and  it  is  as  probable  that  the  phrase 
in  question  was  their  language  as  that  it  was  the  defendant's.  Under  such 
circumstances,  the  rule  that  the  policy  must  be  construed  most  strictly 
against  the  insurer  does  not  apply" — citing  London  Assurance  Corp.  v.  Thomp- 
son, 170  N.  Y.  94,  62  N.  E,  1066. 

We  are  of  the  opinion  that  there  was  breach  of  the  warranty  in  two 
particulars :  First,  in  that  the  insured  vessel  was  taken  out  of  the  per- 
mitted waters,  the  waters  of  Puget  Sound;  second,  in  that  her  em- 
ployment of  carrying  freight  or  passengers  came  to  an  end  when  she 
was  anchored  for  the  winter  in  the  Duwamish  river.  We  cannot  yield 
to  the  appellee's  contention  that  the  waters  of  a  river  which  flow  into 
Puget  Sound  are  waters  of  Puget  Sound.  In  Hastorf  v.  Greenwich 
Ins.  Co.  (D.  C.)  132  Fed.  122,  the  policy  insuring  a  scow  contained  the 
following  provision: 

"Warranted  by  the  assured  to  be  employed  exclusively  in  the  freighting 
business,  and  to  navigate  only  the  waters  of  the  bay  and  harbor  of  New 
York,  the  North  and  East  rivers,  and  inland  waters  of  New  Jersey." 

It  was  held  that  "North  river"  could  not  be  extended  by  construc- 
tion to  include  tributaries  of  the  Hudson  in  the  state  of  New  York, 
and  that  there  could  be  no  recovery  under  the  policy  for  injury  to  the 
scow  received  while  she  was  lying  at  a  dock  in  Rondout  creek,  2^^ 
miles  from  the  Hudson.    Said  the  court : 

"There  can  be  no  doubt  that  Rondout  creek  is  a  different  body  of  water 
from  the  North,  or  Hudson,  river,  and  that  the  language  used  does  not  in 
terms  cover  the  locality  in  which  this  accident  happened." 

The  appellee  cites  Mannheim  Ins.  Co.  v.  Charles  Clarke  Co.  (Tex. 
Civ.  App.)  157  S.  W.  291.  The  policy  in  that  case  contained  this  pro- 
vision : 

"Limited  to  the  use  of  the  Gulf  waters  of  the  United  States  between  Key 
West,  Fla.,  and  the  mouth  of  the  Rio  Grande  del  Norte,  both  inclusive." 

The  boat  sank  in  the  Atchafalaya,  about  18  miles  from  its  mouth. 
The  question  was  whether  the  waters  at  that  place  were  gulf  waters, 
within  the  meaning  of  the  policy.  The  court  decided  that  they  were, 
but  in  so  deciding  was  influenced  by  the  further  provision  of  the  pol- 
icy which  insured  "against  the  adventures  and  perils  of  the  harbors, 
bays,  sounds,  seas,  rivers  and  other  waters  as  above  named." 

The  Vashon  was  left  moored  in  the  stream,  with  no  watchman  on 
board,  and  was  placed  in  the  charge  of  a  man  who  lived  in  a  boathouse 
some  200  feet  away.  He,  or  one  of  his  men,  according  to  his  affidavit, 
visited  the  vessel  every  day.  Without  any  known  cause,  the  vessel  filled 
with  water  and  sank  at  her  moorings.    There  was  no  stress  of  weather 
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or  collision.  The  testimony  of  one  witness  tended  to  show  that  the  wa- 
ter entered  through  some  small  holes  on  the  inside  lining  of  the  hull, 
the  plugs  in  the  holes  having  been  in  some  way  removed,  but  this  was 
contradicted  by  others.  The  risk  to  the  vessel  thus  moored  in  a  stream, 
with  no  one  on  board,  was  a  widely  different  risk  from  that  which  the 
insurer  undertook  when  it  insured  the  vessel  as  employed  in  navigation 
and  with  her  crew  on  board.  We  do  not  say  that  a  vessel  insured  as 
being  employed  in  navigation  may  not  suspend  navigation  for  a  time, 
or  lay  up  at  a  dock,  but  that  is  a  different  thing  from  going  out  of  com- 
mission for  a  period  of  months. 

In  St.  Nicholas  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11  Hun  (N.  Y.)  108, 
the  policy  insured  a  barge  "while  running  on  the  Hudson  and  East 
rivers."  It  was  held  that  these  words  did  not  restrict  the  insurance 
to  the  time  while  the  barge  was  in  motion,  but  that  they  were  intended 
to  describe  the  business  of  the  barge,  and  to  cover  the  time  required 
for  lading  and  unlading,  as  well  as  when  the  barge  was  in  actual  mo- 
tion.   The  court  said: 

* 

"The  term  'running,'  as  it  was  used  by  the  defendant,  must  have  been  de- 
signed to  Include  all  that  ordinarily  would  be  comprehended  by  the  business 
of  a  vessel  in  active  employment.  It  described  the  condition  of  a  vessel  com- 
mercially engaged ;  and  it  was  used  by  way  of  contrasting  the  difference  be- 
tween vessels  laid  up  and  out  of  use  and  those  making  trips  upon  the  water." 

The  vessel  in  the  case  at  bar  was  left  unguarded  and  practically 
abandoned.  If  she  had  remained  in  commission  with  her  crew  on 
board,  the  mishap  which  caused  her  loss  could  not  have  occurred.  But 
it  is  a  matter  of  indifference  whether  or  not  the  risk  was  enhanced  by 
the  breach  of  the  warranty,  for  a  warranty  must  be  strictly  performed. 
2  Arnould,  Mar.  Ins.  (7th  Ed.)  §  632. 

It  is  contended  that  the  evidence  shows  that,  by  custom  and  usage, 
the  form  of  policy  issued,  referred  to  as  the  "San  Francisco  Hull  Time 
Policy,"  covers  a  vessel  when  laid  up.  Several  insurance  brokers  and 
adjusters  were  called  to  testify  as  to  the  meaning  of  the  warranty  in 
the  policy,  and  while  they  all  agreed  that  the  words  thereof  were  in 
common  usage  and  had  been  employed  in  "hundreds"  of  policies,  and 
that  their  meaning  was  that  the  vessel  was  to  be  employed  in  the  gen- 
eral passenger  and  freighting  business  on  Puget  Sound  during  the  en- 
tire period  of  the  policy  contract,  they  differed  in  their  answers  to  the 
question  whether  or  not  such  a  policy  would  remain  in  force  while  the 
vessel  was  laid  up.  Five  testified  that  the  San  Francisco  underwriters 
hold  the  vessel  insured  under  that  form  of  time  policy  while  the  vessel 
is  laid  up.  Two  testified  to  the  contrary.  Two  others  testified  that  the 
right  to  lay  up  would  be  recognized  only  after  application  had  been 
made  to  the  insurance  company  and  approved  by  the  company,  and  one 
testified  that  in  his  opinion  the  insurance  would  continue  after  the  ves- 
sel laid  up,  provided  the  hazard  was  not  increased.  This  testimony, 
even  if  admissible,  was  insufficient  to  establish  a  custom. 

[3]  Where  a  written  contract  is  on  its  face  susceptible  of  a  con- 
struction that  is  reasonable,  resort  cannot  be  had  to  evidence  of  cus- 
tom or  usage  to  explain  its  language.  Insurance  Co.  v.  Wright,  1 
Wall.  456,  17  L.  Ed.  505.  While  the  insurance  contract  must  be  con- 
strued with  reference  to  the  generally  established  usages  and  customs 
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of  the  business,  usage  cannot  be  resorted  to  for  the  purpose  of  varying 
or  contradicting  the  written  instrument.  Heame  v.  Marine  Ins.  Co., 
20  Wall.  488,  22  L.  Ed.  395.  The  insured  has  the  right  to  rely  on  the 
ordinary  meaning  and  scope  of  the  terms  used  in  the  policy,  unless  a 
more  restricted  meaning  is  proved  to  have  been  recognized  and  estab- 
lished by  general  mercantile  usage,  or  else  expressly  brought  to  his  no- 
tice. Red  Wing  Mills  v.  Mercantile  Mut.  Ins.  Co.  (D.  C.)  19  Fed.  115. 
In  Odiorne  v.  New  England  Marine  Ins.  Co.,  101  Mass.  551,  3  Am. 
Rep.  401,  the  court  said : 

"The  usage  which  was  offered  to  be  proved  is  also  inadmissible.  Seccomb 
V.  Provincial  Insurance  Co.,  10  Allen  [Mass.]  305.  It  is  merely  a  usage  among 
underwriters  in  Boston  to  construe  a  clause  of  the  policy  in  a  particular  way. 
The  clause  in  question  is:  Prohibited  from  the  river  and  Gulf  of  St  Law- 
rence, Northumberland  Straits,  or  Cape  Breton,  and  Black  Sea,  between  Oc- 
tober 1st  and  May  1st'  There  is  nothing  in  this  language  so  technical  or  pe- 
culiar, or  having  such  application  to  a  particular  trade  or  branch  of  busi- 
ness, or  a  particular  method  of  managing  business,  as  to  require  the  evidence 
of  usage  to  explain  it" 

In  that  case  the  court  held  that  the  prohibition  in  the  policy  was  in 
effect  a  warranty,  and  that  the  policy  was  avoided  when  the  vessel  sailed 
from  St.  Johns,  Newfoundland,  for  Cape  Breton. 

In  Cobb  V.  Lime  Rock  Fire  &  Marine  Ins.  Co.,  58  Me.  326,  it  was 
held  that  the  words  "prohibited  from  the  River  and  Gulf  of  St.  Law- 
rence between  September  1st  and  May  1st"  constituted  a  warranty 
that  the  vessel  should  not  enter  those  waters  within  the  time  men- 
tioned.   The  court  said : 

"The  words  used  are  to  be  understood  in  their  ordinary  and  popular  sense, 
unless,  by  some  known  usage  of  trade,  they  have  a  different  meaning. 
*  *  ♦  The  usage  must  be  definite  and  brought  home  to  the  knowledge  ot 
the  parties  to  be  affected,  or  so  general  and  well  established  that  there  must 
be  ground  to  presume  the  parties  had  knowledge  of  it,  or  that  tiiey  were  bound 
to  be  informed  of  it" 

The  decree  is  reversed,  and  the  cause  remanded,  with  instructions 
to  dismiss  the  libel  as  to  the  appellants  herein. 
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FAIRBANKS.  MORSE  &  CO.  v.  NELSON. 

(Circuit  Court  of  Appeals,  Ninth  Qrcuit     October  13,  1914.) 

No.  2379. 
L  OoNTBACTs  (§  238*) — Pabol  Modification  of  Wbitten  (Contracts — Con- 

STBUCTION  OF  STATUTE. 

Civ.  Code  Cal.  §  1698,  wldch  provides  tbat  *'a  contract  in  writing  may 
be  altered  by  a  contract  in  writing,  or  by  an  executed  oral  agreement, 
and  not  otherwise,"  does  not  prevent  a  valid  waiver  by  parol  of  a  provi- 
sion of  a  written  contract 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {§  1117,  1123; 
Dec.  Dig.  §  238.*] 

2.  Contracts  (§  316*) — Waiveb  of  Breach. 

A  written  contract  may  be  waived  in  whole  or  in  part,  either  directly 

or  inferentially,  and  the  waiver  may  be  proved  by  express  declarations 

■  ■ ^ .^ 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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mfmlfesting  the  intent  not  to  claim  the  advantage,  or  by  so  neglecting 
and  failing  to  act  as  to  induce  the  belief  that  it  was  the  intention  to 
waiTe. 

[Ed.  Note.--For  other  cases,  see  Contracts,  Cent  Dig.  §§  1382-1387,  1395, 
1398-1400,  1480-1491;    Dec.  Dig.  §  316.*] 

3.  EviDBNCE  (§  450*) — Parol  Evidence. 

In  an  action  for  the  price  of  a  tractor  engine,  a  provision  of  the  con- 
tract that  the  sale  was  **with  the  understanding  that  it  proves  adequate 
for  your  work"  left  such  clause  open  to  explanation  by  testimony  as  to 
the  understanding  of  the  parties  and  the  purposes  for  which  the  engine 
was  to  be  used. 

FEd.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  206^-2082, 
2084;   Dec.  Dig.  §  450.*] 

4.  Pbincipal  and  Agent  (§  103*) — Contract  Made  by  Agent — ^Authority  to 

Waive  Provisions. 

An  agent,  who  made  the  contract  for  the  sale  of  an  engine  for  his  prin- 
cipal, must  be  held  to  have  had  authority  to  subsequently  waive  a  pro- 
vision of  the  written  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §§  278- 
293,  353-359,  367 ;  Dec.  Dig.  i  103.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Southern  District  of  California;  Olin  Wellborn, 
Judge. 

Action  at  law  by  Fairbanks,  Morse  &  Co.,  a  corporation,  against 
J.  M.  Nelson.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

The  plaintiff  in  error  was  the  plaintiff  In  the  court  below  in  an  action  to 
recover  upon  three  several  promissory  notes,  for  $1,200  each,  executed  by  the 
defendant  in  error  In  payment  for  a  30-60  horse  power  tractor  engine,  which 
was  sold  under  a  written  contract  The  parties  wiU  be  designated  herein  plain- 
tiff and  defendant,  as  in  the  court  below.  The  contract  provided  that:  "En- 
gine is  sold  with  the  understanding  that  it  proves  adequate  for  your  work. 
For  the  purpose  of  testing  out  engine,  we  agree  to  furnish  competent  man  for 
two  days,  within  ten  days  of  receipt  of  engine  at  Alessandro.  This  man  to 
operate  and  demonstrate  the  engine  regular  working  hours  during  his  stay  on 
your  place.  On  or  before  the  fifth  day  you  agree  to  decide  whether  engine 
complies  with  your  requirements  or  not"  There  was  evidence  that  the  en- 
gine was  purchased  for  the  purpose  of  drawing  a  combined  harvester,  as  well 
as  for  plowing.  On  April  1,  1912,  it  was  sent  to  the  defendant  On  April  2d 
the  demonstration  began,  and  it  continued  untU  4:25  p.  m.  on  April  3d. 
There  was  evidence  that  during  the  test  difficulties  arose,  that  the  ground 
was  wet  in  some  places  and  in  others  it  was  sandy,  and  that  the  wheels  of 
the  engine  sank  into  the  ground,  and  at  times  slipped,  that  stone  and  cactus 
were  put  under  the  wheels,  and  one  of  the  gang  plows  was  removed,  and  that 
the  representative  of  the  plaintiff  stated  that  these  difficulties  could  be  over- 
come by  adjusting  wide  extensions  to  the  wheels,  so  as  to  give  them  greater 
bearing  on  the  ground,  and  that  he  would  hurry  home  to  telephone  for  the 
extensions,  and  that  he  also  stated  to  defendant  that  the  latter  should  use 
disc  plows  instead  of  gang  plows.  The  extensions  were  furnished  without 
charge  to  the  defendant  Thereafter  several  breaks  in  the  engine  occurred, 
interrupting  its  use  for  long  periods,  until  May  17th,  when  the  extensions 
were  put  on.  There  was  evidence  that  the  defendant  continued  to  operate 
the  tractor,  because  he  was  told  to  go  ahead  and  do  the  best  he  could  with  it 
The  defendant  procured  new  disc  plows  as  suggested,  but,  the  same  being  un- 
satisfactory, on  May  28th  he  telephoned  to  the  plaintiff,  asking  that  a  man 
be  sent  out  to  see  about  it.  He  gave  a  similar  notice  on  June  4th,  and  again 
on  June  7tii.    On  June  14th,  having  received  no  answer,  the  defendant  wrote 

*For  other  cases  see  same  topic  *  S  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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and  notified  the  plaintiff  that  he  was  ready  to  help  load  the  engine  on  the 
'Cars  "according  to  contract."  He  wrote:  "Your  man  assured  me,  if  I  only 
had  disc  plows,  the  engine  would  go  all  O.  K. ;  but  for  the  first  six  weeks  I 
was  annoyed  with  breaks  and  delays.  However,  I  could  overlook  this  if  the 
engine  would  make  the  time  it  was  claimed  to  do  without  making  more  than 
375  revolutiona  a  minute.  You  know,  also,  that  it  is  from  two  to  three  tons 
heavier  than  claimed  to  be.  To  do  harvesting  successfully,  the  engine  must 
travel  two  miles  or  more  an  hour,  so  that  the  harvester  mdy  handle  the 
grain." 

A  jury  trial  was  waived,  and  the  cause  was  tried  before  the  court  The 
court  found  in  substance  that  according  to  the  contract  the  engine  was  to 
prove  adequate  for  the  defendant's  work;  that  the  plaintiff  had  not  com- 
piled with  the  contract ;  that  the  engine  did  not  prove  adequate  for  the  work 
of  the  defendant  as  understood  and  agreed  by  ttie  parties,  and  as  provided  in 
the  contract,  and  that  there  was  a  breach  of  the  warranty  contained  in  the 
contract;  that  the  provision  in  the  contract  whereby  it  was  provided  that 
the  defendant  should,  on  or  before  the  fifth  day  from  the  beginning  of  the 
operation  and  demonstration  of  the  engine,  decide  whether  the  same  com- 
plied with  his  requirements  or  not,  was  waived  by  the  conduct  and  repre- 
sentations of  the  plaintiff  and  its  authorized  agents;  that  within  a  reasona- 
ble time  the  defendant  discovered  that  said  engine  was  not  adequate  for  his 
work,  and  notified  the  plaintiff  of  that  fact,  and  requested  that  a  man  be 
sent  to  test  properly  and  demonstrate  the  engine,  and,  the  plaintiff  having 
failed  to  comply  with  this  demand  within  a  reasonable  time,  the  defendant 
notified  the  plaintiff  that  he  was  ready  and  willing  at  any  time  to  assist  the 
plaintiff  or  its  employes,  in  accordance  with  the  terms  of  the  contract,  to 
place  the  engine  on  board  the  cars  at  Alessandro,  and  to  pay  the  freight  on 
the  same  back  to  Los  Angeles,  as  specified  in  the  agreement;  that  by  rea- 
son of  the  facts  found,  the  contract  and  the  notes  became  null  and  void  and 
of  no  effect    Judgment  was  thereupon  entered  for  the  defendant. 

Stutsman  &  Stutsman,  of  Los  Angeles,  Cal.,  for  plaintiff  in  error. 
William  Collier  and  Hugh  H.  Craig,  both  of  Riverside,  Cal.,  for  de- 
fendant in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
It  is  assigned  as  error  that  the  court  admitted  oral  evidence  to  alter 
or  modify  the  terms  of  the  written  contract,  in  violation  of  section 
1698  of  the  Civil  Code  of  California.  The  evidence  so  objected  to 
was  the  testimony  of  the  defendant  that  during  the  demonstration  the 
wheels  of  the  tractor  sank  into  the  ground  to  such  an  extent  as  to  pre- 
vent successful  operation,  and  that  the  agent  of  the  plaintiff,  to  over- 
come the  difficulty,  promised  to  secure  and  furnish  certain  extensions 
to  be  put  on  the  wheels  to  afford  them  a. greater  surface.  It  is  said 
that  the  purpose  of  this  testimony  was  to  excuse  compliance  by  the 
defendant  with  the  obligation  of  his  written  contract  to  accept  or 
reject  the  tractor  on  or  before  the  fifth  day.  It  is  a  sufficient  answer 
to  this  assignment  of  error  to  direct  attention  to  the  fact  that  no  ob- 
jection was  made  to  any  of  the  testimony  so  introduced.  But  inas- 
much as  an  exception  was  taken  to  the  finding  of  the  court  below  that 
the  plaintiff  by  its  conduct  and  representations  waived  the  right  to 
require  the  defendant  to  make  his  decision  on  or  before  the  fifth  day 
from  the  beginning  of  the  demonstration,  and  that  finding  is  assigned 
as  error,  we  may  properly  consider  the  legal  sufficiency  of  the  testi- 
mony to  sustain  the  same. 
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Section  1698,  Civil  Oxie  of  California,  provides: 

"A  contract  in  writing  may  be  altered  by  a  contract  in  writing,  or  by  an 
executed  oral  agreement,  and  not  otherwise." 

It  is  urged  that  by  the  evidence  introduced  by  defendant,  and  the 
finding  of  the  court  thereon,  the  written  contract  between  the  parties 
was  altered  by  means  of  parol  testimony.  But  in  our  opinion  the 
evidence  and  finding  do  not  show  an  alteration  of  the  contract,  but 
only  a  waiver  by  the  plaintiff  of  one  of  its  provisions.  That  this  can 
be  done  by  parol  is  established  by  decisions  of  the  Supreme  Court  of 
California.  In  Knarston  v.  Manhattan  Life  Ins.  Co.,  140  Cal.  57,  73 
Pac.  740,  the  action  was  brought  to  recover  upon  a  policy  of  life 
insurance  which  contained  the  usual  forfeiture  clause,  and  the  de- 
fense was  that  the  policy  had  been  forfeited  prior  to  the  death  of 
the  assured  by  his  failure  to  make  payment  of  a  semiannual  premium. 
But  it  was  shown  that  the  assured  secured  from  the  officers  of  the 
company  extensions  of  time  within  which  to  make  the  payment,  and 
that  before  the  expiration  of  the  last  extension  he  was  killed  in  a 
railroad  accident.  The  court  held  that  the  extensions  of  time  might 
be  proven  by  parol  testimony,  and  that  the  effect  of  the  evidence  was 
not  to  vary  the  terms  of  the  policy,  but  to  show  that  the  company  had 
waived  one  of  the  conditions  in  its  favor.     Said  the  court : 

**The  provision  of  the  Code,  as  well  as  the  stipulation  for  a  forfeiture  In 
the  policy,  were  equally  matters  of  benefit  to  the  company,  and  it  is  the  rule 
that  not  only  provisions  in  a  contract  may  be  waived  by  the  party  for  whose 
benefit  they  are  inserted,  but  that  he  may  also  waive  statutory  and  evei)  con- 
stitutional provisions,  under  which  he  may  derive  a  benefit" 

The  court  quoted  from  Broom's  Legal  Maxims,  547,  the  following: 

"It  is  a  well-settled  maxim  that  a  party  may  waive  the  benefit  of  any  con- 
dition or  provision  made  in  his  behalf,  no  matter  in  what  manner  it  may  huve 
been  made  or  secured.*' 

And  the  court  further  said: 

**This  waiver  may  be  established  by  evidence  of  an  express  waiver,  or  by 
circumstances  from  which  said  waiver  may  be  inferred;  and  it  may  be  by 
the  managers  of  the  company,  or  by  a  duly  authorized  agent" 

The  plaintiff  attempts  to  distinguish  the  decision  in  that  case  from 
the  case  at  bar  upon  the  ground  that  in  the  Knarston  Case  the  con- 
tract contained  no  obligation  which  required  the  assured  to  perform 
any  specific  act,  whereas  in  the  case  at  bar  the  written  contract  specific- 
ally required  the  defendant  to  perform  an  affirmative  act;  that  is, 
to  decide  on  or  before  the  fifth  day  whether  the  engine  complied  with 
his  requirements.  But  we  find  no  difference  in  principle  between  the 
two  cases.  In  both  cases  a  provision  of  the  written  contract  which 
was  waived  was  one  which  was  made  for  the  benefit  of  the  party 
which  waived  it,  and  it  can  make  no  difference  whether  that  obliga- 
tion was  obligatory  upon  the  other  party,  or  whether  performance  was 
optional  with  him.  The  important  fact  is  that  the  party  for  whose 
benefit  the  provision  is  made,  and  who  has  the  right  to  exact  its  per- 
formance, may  waive  the  same,  and  that  this  may  be  done  not,  by  an 
agreement  or  contract  between  the  parties,  but  by  the  act  of  him  for 
whose  benefit  the  provision  has  been  made. 
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• 

[2]  In  fact,  the  plaintiff  in  this  case  invokes  the  same  principle  of 
waiver;  for,  being  under  contractual  obligation  to  make  a  demonstra- 
tion of  two  days,  its  agent,  before  the  completion  of  the  second  day's 
work,  left  the  scene  of  the  demonstration,  and  now  the  plaintiff  jus- 
tifies its  agent's  act  in  so  doing  by  pointing  to  evidence  which  tends 
to  show  that  it  was  assented  to  at  the  time  by  the  defendant.  The 
decision  in  the  Knarston  Case  is  in  line  with  other  decisions  of  the 
courts  of  California,  and  it  is  in  harmony  with  the  generally  accepted 
rule  that  a  written  contract  may  be  waived  in  part  or  in  whole,  either 
directly  or  inferentially,  and  the  waiver  may  be  proved  by  express 
declarations  manifesting  the  intent  not  to  claim  the  advantage,  or 
by  so  neglecting  and  failing  to  act  as  to  induce  the  belief  that  it  was 
the  intention  to  waive.  Hilton  v.  Hanson,  101  Me.  21,  62  Atl.  797; 
Gilson  V.  Boston  Realty  Co.,  82  Conn.  383,  '73  Atl.  765 ;  Rock  Island 
Plow  Co.  V.  Rankin,  89  Ark.  24,  115  S.  W.  943;  Brady  v.  Cassidy, 
145  N.  Y.  171,  39  N.  E.  814;  Du  Planty  v.  Stokes,  103  Mich.  630, 
61  N.  W.  1015 ;   Peabody  v.  Maguire,  19  Me.  586,  12  Atl.  630. 

In  Luitweiler  Pumping  Engine  Co.  v.  Ukiah  Water  &  Imp.  Co.. 

16  Cal.  App.  198,  116  Pac.  707,  it  was  held  that  a  buyer's  retention 

of  a  pump  and  use  thereof  beyond  the  stipulated  time  was  not  a 

waiver  of  a  right  to  rescind,  where  the  pump  was  retained  and  used 

at  the  instance  of  the  seller,  or  in  order  to  enable  the  seller  to  remedy 

the  defects.    The  court  said: 

"If  the  return  of  the  machine,  warranted  to  do  good  work,  and  found  upon 
trial. to  be  unfit  for  use,  is  delayed  at  the  request  of  the  manufacturer,  he 
thereby  waives  the  right  to  require  prompt  delivery  by  the  purchaser  on  dis- 
covery of  the  fact  that  it  does  not  do  the  work  guaranteed." 

In  30  Am.  &  Eng.  Enc.  of  Law,  188,  it  is  said : 

"Stipulations  in  the  contract  of  sale  to  the  effect  that  a  retention  or  use  of 
the  article  sold  shall  constitute  a  waiver  of  any  breach  of  warranty  are  valid, 
and  are  to  be  given  effect  according  to  their  terms.  But  the  buyer's  reten- 
tion and  use  of  the  article  beyond  the  stipulated  time  will  not  operate  as  a 
waiver  of  the  benefits  of  the  warranty,  where  it  was  at  the  instance  of  the 
seller  or  his  agent,  or  where  it  was  for  the  purpose  of  giving  the  seller  or  his 
agent  an  opportunity  to  remedy  defects." 

In  Sherman  v.  Ayers,  20  Cal.  App.  733,  130  Pac.  163,  the  court 

said : 

"It  is  contended  by  appellant  that  a  clause  In  the  contract  provided  that 
operation  should  constitute  acceptance,  and  that  the  use  by  defendant  for  a 
short  time  of  the  engine  was  tantamount  to  an  acceptance.  It  is  true  that 
such  contract  did  provide  that  operation  should  constitute  acceptance, 
but  it  certainly  appears  that  no  operation  after  a  complete  performance  of 
the  contract  is  shown.  On  the  contrary,  the  whole  of  the  operation,  either  by 
the  employes  of  plaintiff's  assignors,  or  by  the  defendant  after  they  left,  was 
in  an  effort  to  procure,  if  possible,  informfeition  as  to  any  existing  defects, 
and  to  determine  whether  or  not  the  same  could  be  made  to  operate.^  The  evi- 
dence does  not  disclose  such  an  operation  as,  under  the  authorities  cited,  con- 
stitutes an  acceptance." 

The  case  of  Jackson  v.  Porter  Land  &  Water  Co.,  151  Cal.  32,  90 
Pac.  122,  cited  by  the  plaintiff,  is  based  upon  facts  which  distinguish 
it  from  the  case  at  bar.  In  that  case  the  purchaser  of  an  engine  of 
horse  power  less  than  that  for  which  he  had  contracted  retained  the 
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engine  with  knowledge  of  that  fact,  and  used  it  during  the  entire  ir- 
rigation season  before  raising  the  objection  that  it  was  not  the  engine 
contracted  for.  His  conduct  was  held  to  be  an  acceptance  of  the  en- 
gine which  had  been  delivered  to  him. 

The  assignment  that  the  court  below  erred  in  admitting  testimony 
that  in  selling  the  engine  the  plaintiff  exhibited  to  the  defendant  a 
circular,  and  in  admitting  the  circular  in  evidence,  cannot  be  consid- 
ered here,  for  the  reason  that  the  circular  is  not  in  the  record,  and 
we  are  afforded  no  knowledge  of  its  contents. 

[3]  Error  is  assigned  to  the  ruling  of  the  trial  court  in  permitting 
the  defendant  to  answer  the  question: 

"What  was  the  speed  of  that  engine  as  it  was  stated  to  you  in  your  nego- 
tiations?'* 

It  is  said  that  this  was  error,  for  the  reason  that  all  the  negotiations 
were  embodied  in  the  written  contract,  and  nothing  was  therein  stip- 
ulated as  to  the  speed  of  the  engine.  The  contract  did  declare,  how- 
ever, that  the  engine  was  sold  "with  the  understanding  that  it  proves 
adequate  for  your  work."  In  view  of  the  findings  of  the  trial  courts 
it  is  impossible  to  see  that  the  admission  of  the  testimony,  even  if  it 
were  incompetent,  could  have  affected  the  result.  But,  however  that 
may  be,  we  think  the  testimony  was  properly  admitted  for  the  pur- 
pose of  explaining  and  justifying  the  action  of  the  defendant  in  re- 
scinding the  contract.  The  undertaking  of  the  plaintiff  to  sell  an 
engine  that  would  be  adequate  for  defendant's  work  left  that  clause 
of  the  written  contract  open  to  explanation  by  testimony  as  to  the 
understanding  of  the  parties  and  the  purposes  for  which  the  engine 
was  to  be  used.  This  was  permissible  under  the  terms  of  sections 
1856  and  1860  of  the  Code  of  Civil  Procedure. 

[4]  Error  is  assigned  to  the  ruling  that  it  was  admissible  to  prove 
the  acts  of  plaintiff's  agents,  who  visited  the  defendant's  ranch.  It 
is  urged  that  such  evidence  should  have  been  excluded,  for  the  reason 
that  there  was  no  proof  of  the  authority  of  the  agents  to  bind  the 
plaintiff.  But  the  evidence  indicated  that  the  plaintiff  did  not  dis- 
avow the  acts  of  its  agents,  but  ratified  the  same,  and  that  it  supplied 
without  cost  to  the  defendant  the  extensions  to  the  wheels  which 
one  of  the  agents  suggested  as  a  remedy  for  the  defective  action  of 
the  engine.  It  further  appears  that  one  of  those  agents  had  acted  for 
the  plaintiff  in  making  the  sale  of  the  engine  to  the  defendant,  and 
that  he  signed  the  contract  for  the  plaintiff.  In  Advance  Thresher 
Co.  v.  Vinckel,  84  Neb.  429,  121  N.  W.  431,  the  court  said: 

**To  say  that  its  agents  were  vested  with  the  mere  naked  power  to  sell  and 
deliver,  without  any  authority  to  waive  or  modify  any  term  of  the  printed 
contract,  would  be,  as  is  well  said  in  Pitsinowsky  v.  Beardsley,  HiU  &  Co., 
37  Iowa,  9,  *to  establish  a  snare  by  which  to  entrap  the  unwary,  and  en- 
able principals  to  reap  the  benefits  flowing  from  the  conduct  of  an  agent  in 
the  transaction  of  business  intrusted  to  his  hands,  without  incurring  any  of 
the  responsibilities  connected  therewith.'" 

It  is  assigned  as  error  that  the  court  found  that  there  was  a  breach 
of  the  warranty  by  the  plaintiff,  and  it  is  argued  that  the  testimony 
conclusively  showed  that  the  engine  was  adequate  for  defendant's 
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work.    There  was  testimony  to  the  contrary,  however,  and  the  court 
below  gave  credence  to  it.    The  finding  upon  that  branch  of  the  case, 
therefore,  is  not  open  to  review  in  this  court. 
We  find  no  error.    The  judgment  is  affirmed. 


(217  Fed.  224) 

ARMOUR  &  CO.  V.  HARCROW. 

(Qrcult  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4068. 

(SyUahus  hy  the  Court.) 

1.  Negligence  (§  136*) — ^Trial — Dibection  of  Verdict — Evidence. 

When  the  evidence  leaves  the  averment  that  an  injury  was  caused  by  an 
a^  of  negligence  to  speculation,  without  substantial  evidence  to  sustain 
it,  it  is  the  duty  of  the  court  to  instruct  the  Jury  to  return  a  verdict  for 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  277-353 ;  Dec. 
Dig.  i  13a*] 

2.  Negligence  (8§  58,  59*)  —  Actionable  Negligence  —  Proximate  Cause  — 

"Natxjbal  Consequence" — **Pbobable  Consequence." 

An  injury  which  is  the  natural  and  probable  cause  of  an  act  of  negli- 
gence is  actionable,  and  such  an  act  is  the  proximate  cause  of  the  injury. 
But  an  injury  that  could  not  have  been  foreseen  nor  reasonably  antici- 
pated as  the  probable  result  of  an  act  of  negligence  is  not  actionable,  and 
such  an  act  is  either  the  remote  cause  or  no  cause  whatever  of  the  injury. 
The  "natural  consequence"  of  an  act  is  the  consequence  which  ordinarily 
follows  it,  the  result  which  may  reasonably  be  anticipated  from  it  A 
**probable  consequence"  is  one  that  is  more  likely  to  follow  its  supposed 
cause  than  it  is  not  to  follow  it 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  §{  71,  72 ;  Dec 
Dig.  SS  58,  59.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Natural  Consequences;    Probable  Consequence.] 

8.  BIasteb  and  Servant  (|  265*) — ^Injuby  to  Servant — Res  Ipsa  Loquitub. 
The  doctrine  of  res  ipsa  loquitur  is  inapplicable  to  cases  between  mas- 
ter and  servant  brought  to  recover  damages  for  negligence,  and  the  bur- 
den is  on  the  plaintiff  to  allege  and  prove  that  the  act  of  negligence  of 
which  he  complains  was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ff  877- 
908,  955 ;  Dea  Dig.  §  265.* 

Application  of  doctrine  of  res  ipsa  loquitur  in  actions  for  injuries  to 
servants,  see  note  to  Carnegie  Steel  Co.  v.  Byers,  82  C.  C  A.  121.] 

4.  Masteb  and  Sebvant  (§  285*) — ^Injury  to  Sebvant — Safe  Place  to  Wobk 
— Pboximate  Cause — Sufficiency  of  Evidence. 

The  plaintiff,  a  carpenter,  was  employed  boring  holes  and  inserting  lag 
screws  into  joists,  which  rested  on  iron  corbels  on  posts,  through  holes 
in  the  arms  of  the  corbels  about  six  Inches  from  the  posts.  He  stood  on 
a  ladder,  with  his  face  upturned,  within  about  two  feet  of  the  corbel,  bor- 
ing a  hole  or  inserting  a  lag  screw,  when  a  piece  of  rust  or  rusty  iron 
fell  from  the  corbel  into  one  of  his  eyes  and  blinded  it.  The  work  in 
process  was  the  repair  of  a  beef  extract  room,  by  taking  out  old  joists 
and  putting  in  new  ones.  He  knew  that  the  corbels  were  rusty,  and  that 
dust  and  pieces  of  rust  fell  when  the  old  joists  were  taken  out  The 
room  was  so  dark  that  he  could  not  see  the  holes  In  the  corbels,  but  he 
found  them  by  feeling  for  them  and  inserting  his  fingers  in  them,  and 

*For  other  casee  see  same  topic  &  S  nu&ibeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


ABMOUB  A  CO.  V.  HARCBOW  219 

soccessfully  bored  six  or  eight  holes,  and  inserted  lag  screws,  when,  after 
working  from  10  a.  m.  until  5  p.  m.,  the  accid«it  happened.  At  11  in 
the  forenoon  and  at  1  in  the  afternoon  he  had  asked  his  foreman  for 
more  light,  and  had  told  him  it  was  dangerous  to  work  without  it,  and 
the  foreman  had  promised  to  furnish  light,  but  did  not 

Held,  here  was  no  substantial  evidence  that  the  lack  of  light  was  the 
proximate  cause  of  the  accident,  that  the  evidence  left  the  issue  whether 
or  not  the  injury  was  caused  by  the  lack  of  light  to  the  mere  speculation 
of  the  jury,  and  the  court  should  have  given  a  peremptory  instruction  for 
the  defendant. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  1002, 
1003,  1007,  1006,  1016,  1035,  1043,  1063;    Dec.  Dig.  §  285.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Kansas ;  John  C.  Pollock,  Judge. 

Action  by  William  Harcrow  against  Armour  &  Co.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Reversed  and  remanded, 
with  directions  to  grant  a  new  trial. 

William  G.  Holt,  of  Kansas  City,  Kan.  (C.  Angevine  and  -J.  K.  Cub- 
bison,  both  of  Kansas  City,  Kan.,  on  the  brief),  for  plaintiff  in  error. 

L.  C.  True  and  E.  C.  Little,  both  of  Kansas  City,  Kan.,  for  defend- 
ant in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

SANBORN,  Circuit  Judge.  Armour  &  Co.,  a  corporation,  com- 
plain that  the  court  below  erroneously  refused  to  direct  a  verdict  in 
its  favor  at  the  close  of  the  evidence  and  permitted  a  judgment  against 
it  on  the  verdict  of  the  jury  in  this  case  for  $2,750. 

[1,4]  Counsel  for  the  defendant  in  error,  the  plaintiff  below,  ask 
in  their  brief  in  reply  to  that  of  the  defendant  below  that  the  writ 
of  error  be  dismissed,  because  in  the  printed  record  the  case  is  en- 
titled on  the  first  page  thereof  and  at  the  top  of  each  printed  page 
thereafter  Armour  Packing  Co.  v.  William  Harcrow,  the  bill  of  ex- 
ceptions bears  no  title,  but  recites  that  at  the  opening  of  the  trial 
Messrs.  Angevine,  Cubbison,  and  Holt  appeared  for  Armour  Packing 
Company,  and  the  clerk  certified  that  the  copies  of  the  bill  of  excep- 
tions and  other  proceedings  in  the  transcript  were  copies  from  the 
record  of  the  proceedings  in  "Case  No.  9030,  C.  C,  entitled  William 
Harcrow  v.  The  Armour  Packing  Company."  They  argue  that  these 
facts  show  that  the  record  brought  here  is  of  the  proceedings  in  a 
case  against  Armour  Packing  Company,  while  the  writ  of  error  chal- 
lenges the  trial  in  a  case  against  Armour  &  Co.  An  examination  of 
the  printed  transcript,  however,  discloses  the  facts  that  the  complaint 
and  amended  answer,  the  petition  for  removal  from  the  state  court, 
the  order  of  removal,  the  journal  entry  of  the  trial,  which  recites  the 
names  of  the  witnesses  whose  testimony  is  recorded  in  the  bill  of  ex- 
ceptions, the  verdict  and  judgment,  and  the  petition  for  the  writ  of 
error  were  entitled  "William  Harcrow  v.  Armour  &  Co.,"  that  the 
bill  of  exceptions  has  no  title  in  the  printed  record  because  a  rule  of 
this  court  requires  the  omission  of  its  printing,  and  it  is  presumed  to 

*For  other  cases  see  same  topio  &  S  number  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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have  the  same  title  as  the  pleadings,  that  Messrs.  Angevine,  Cubbison, 
and  Holt,  who  are  recited  in  the  bill  of  exceptions  as  appearing  for 
Armour  Packing  Company,  signed  the  answer  as  attorneys  for  Ar- 
mour &  Co.,  removed  the  case  from  the  state  court  for  that  company, 
procured  the  writ  of  error  for  that  company  and  have  acted  for  it 
throughout  the  proceedings,  and  that  "Case  No.  9030  C.  C,"  which 
the  clerk  of  the  court  recites  in  his  certificate  is  entitled  "William  Har- 
crow  V.  The  Armour  Packing  Company,''  appears  by  the  printed  rec- 
ord to  be  the  case  of  William  Harcrow  v.  Armour  &  Co.  by  the  num- 
ber on  the  amended  answer,  on  the  journal  entry  of  the  trial,  and  on 
the  journal  entry  of  the  verdict  and  judgment.  There  is,  therefore, 
no  doubt  that  the  word  "Packing*'  where  it  appears  in  the  title  in  the 
printed  record  was  inserted  by  a  clerical  error,  the  motion  to  dismiss 
the  appeal  is  frivolous,  and  it  is  dismissed. 

The  action  was  for  negligence.  The  only  alleged  negligence  of  the 
defendant  submitted  to  the  jury  was  a  failure  to  provide  sufficient 
light  for  the  plaintiff  to  work  by.  The  accident  was  the  falling  of 
something  which  the  plaintiff  did  not  see,  but  testified  was  rust  or 
rusty  iron,  from  an  iron  corbel,  through  a  hole  in  which  he  was  bor- 
ing a  hole  or  inserting  a  lag  screw  into  a  joist  above  it  with  his  face 
upturned  beneath  it.  The  court  charged  the  jury  that,  unless  the 
plaintiff  had  proved  that  the  accident  and  the  injury  to  the  plaintiff 
were  directly  caused  by  the  defendant's  failure  to  provide  him  suffi- 
cient light,  he  could  not  recover,  and  the  defendant  insists  that  it  was 
the  duty  of  the  court  to  instruct  the  jury  in  its  favor,  because  there 
was  no  substantial  evidence  that  the  lack  of  more  light  was  the  direct 
cause  of  the  injury.  The  great  preponderance  of  the  evidence  was 
that  the  room  in  which  the  plaintiff  was  working  was  sufficiently 
lighted,  but  the  evidence  to  that  effect  is  laid  aside,  and  the  case  is 
considered  and  decided  on  the  undisputed  facts  and  the  evidence  for 
the  plaintiff.  The  material  facts  of  the  case  derived  from  these 
sources  are  these: 

The  defendant  was  engaged  in  repairing  its  beef  extract  room,  which 
was  11  feet  and  4  inches  high  from  the  floor  to  the  joists  and  110 
feet  long  by  86  feet  wide.  There  was  at  the  time  of  the  accident  no 
ceiling  to  the  room,  and  the  employes  of  the  defendant  were  remov- 
ing the  old  and  putting  in  new  joists,  which  rested  on  iron  corbels, 
each  of  which  was  supported  by  a  post  and  had  two  arms  or  brackets, 
one  extending  each  side  of  the  post.  In  each  of  these  arms  and  about 
6  inches  from  the  post  there  was  a  hole  about  three-eighths  of  an 
inch  in  diameter  through  which  a  lag  screw  was  driven  into  the  joist 
above  the  corbel  about  3  inches  to  hold  the  joist  in  place.  In  the 
division  of  the  labor  of  making  these  repairs  the  plaintiff  was  assigned 
to  the  duty  of  boring  the  holes  in  the  new  joists  for  these  screws  and 
screwing  them  up  into  their  places.  While  doing  this  work  he  stood 
on  a  ladder,  placed  his  bit  through  the  holes  in  the  corbels,  bored  the 
necessary  holes  in  the  joists  and  then  inserted  the  lag  screws.  Plain- 
tiff was  a  carpenter,  and  had  been  engaged  in  rough  carpenter  work 
for  14  years.  He  had  assisted  in  remodeling  and  repairing  old  wooden 
structures,  and  had  done  such  work  as  taking  out  old  timbers  and 
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inserting  new  ones.  On  the  day  of  the  accident  he  commenced  bor- 
ing holes  and  inserting  screws  at  10  a.  m.,  and  with  an  intermission 
for  dinner  worked  until  5  p.  m.,  when  a  piece  of  rust  or  rusty  iron, 
as  he  believed,  fell  into  his  eye,  from  which  it  became  blind.  At  the 
time  of  the  accident  his  face  was  about  2  feet  from  the  corbel.  When 
he  commenced  work  in  the  morning,  he  did  not  know  the  condition 
of  the  corbels  and  joists.    He  testified  that: 

"Every  time  I  take  out  the  old  girders  there  would  be  dust — pieces  of  dust 
or  rust  fly  off."  "Q.  Well,  do  you  say  you  did  or  did  not  know  that  all  the 
eastings  were  rusty  and  the  rust  was  liable  to  fall  off  the  castings?  A.  Sure, 
the  castings  bound  to  be  rusty.  Q.  Well,  you  knew  that,  didn't  you?  A. 
Couldn't  think,  anything  else  but  know  they  were  rusty  to  some  extent,  but 
not  shattering.  Q.  Not  what?  A.  Not  shattering,  so  a  man  couldn't  work 
under  them." 

He  testified  that  he  had  bored  six  or  eight  holes  before  the  acci- 
dent happened;  that  it  was  dark  all  day,  so  dark  that  he  could  not 
see  the  holes  in  the  corbels;  that  he  found  the  holes  by  feeling  for 
them  and  inserting  his  fingers  in  them;  that  after  that  he  inserted 
his  bit  in  the  holes  and  had  no  trouble  in  boring  the  wood ;  that  about 
11  o'clock  he  went  to  his  foreman  and  told  him  he  would  have  to 
have  some  light  there — couldn't  see  how  to  do  the  work,  and  really 
dangerous  for  a  man  to  work  there — ^and  the  foreman  said  he  would 
get  lights;  that  he  made  a  like  complaint  and  received  a  similar  an- 
swer about  1  in  the  afternoon ;  and  that  he  would  not  have  continued 
to  work  if  the  promises  had  not  been  made.  The  foreman  never 
furnished  more  light.  Was  there  any  substantial  evidence  in  the 
facts  and  testimony  recited  that  insufficient  light  was  the  proximate 
or  direct  cause  of  the  fall  of  the  rust  or  rusty  iron  into  the  eye  of  the 
plaintiff  ? 

[2]  An  injury  which  is  the  natural  and  probable  cause  of  an  act  of 
negligence  is  actionable,  and  such  an  act  is  the  proximate  cause  of 
the  injury.  But  an  injury  that  could  not  have  been  foreseen  nor  rea- 
sonably anticipated  as  the  probable  result  of  an  act  of  negligence  is 
not  actionable,  and  such  an  act  is  either  the  remote  cause  or  no  cause 
whatever  of  the  injury.  The  natural  consequence  of  an  act  is  the 
<:onsequence  which  ordinarily  follows  it,  the  result  which  may  reason- 
ably be  anticipated  from  it.  A  probable  consequence  is  one  that  is 
more  likely  to  follow  its  supposed  cause  than  it  is  not  to  follow  it. 
Chicago,  St.  Paul,  Mpls.  &  Omaha  Ry.  Co.  v.  Elliott,  55  Fed.  949,  952, 
5  C.  C.  A.  347,  350,  20  L.  R.  A.  582 ;  St.  Louis,  K.  C.  &  C.  R.  Co.  v. 
€onway,  156  Fed.  234,  237,  86  C.  C.  A.  1,  4;  Teis  v.  Smuggler  Min- 
ing Co.,  158  Fed.  260,  266,  267,  85  C.  C.  A.  478,  484,  485,  15  L.  R. 
A.  (N.  S.)  893 ;  Chicago,  Burlington  &  Quincy  R.  Co.  v.  Richardson, 
202  Fed.  836,  841,  842,  121  C.  C.  A.  144,  149,  150;  Milwaukee  &  St. 
Paul  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  475,  24  L.  Ed.  256;  Hoag 
V.  R.  R.  Co.,  85  Pa.  293,  298,  299,  27  Am.  Rep.  653 ;  Cole  v.  German 
Savings  &  Loan  Soc.,  124  Fed.  113,  115,  59  C.  C.  A.  593,  595,  63  L. 
R.  A.  416;  Mella  v.  Northern  S.  S.  Co.  (C.  C.)  162  Fed.  499,  512, 
513. 

[3]  The  plaintiff  knew  the  corbels  were  rusty,  he  knew  that  dust 
or  rust  flew  off  when  an  old  joist  was  removed,  he  knew  where  the 
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hole  he  was  boring  or  in  which  he  was  inserting  the  screw  was,  and 
that  if  he  placed  his  open  eye  directly  beneath  it  the  chips  from  his 
boring  or  from  the  insertion  of  the  screw  might  fall  upon  it,  and  this 
knowledge  imposed  upon  him  the  duty  to  use  reasonable  care  to  pre- 
vent such  a  result.  According  to  his  testimony  the  place  was  so 
dark  he  could  not  see  the  hole,  but  he  had  no  trouble  in  finding  it 
with  his  fingers  and  inserting  his  bit  and  screw  therein.  Concede 
that  it  was  the  natural  and  probable  consequence  of  turning  his  face 
up  to  the  corbel  and  opening  his  eyes  beneath  it,  while  he  was  boring 
or  inserting  the  screw,  that  chips  or  rusty  iron  or  rust  would  fall  into 
it.  It  does  not  follow  that  this  would  have  been  more  likely  to  happen 
in  the  dark  than  in  the  light,  for  if  he  could  not  see  the  hole  in  the 
dark,  there  was  less  inducement  and  reason  for  him  to  open  his  eyes 
beneath  it  in  the  dark  than  there  would  have  been  if  there  had  been 
light  enough  to  have  enabled  him  to  see  it,  and  it  is  common  knowledge 
that  articles  fall  into  and  injure  the  eye  in  the  light  as  well  as  in  the 
dark.  No  one  could  have  foreseen  or  have  reasonably  anticipated  that 
the  lack  of  light  would  cause  a  chip  or  a  piece  of  rust  or  of  rusty  iron 
to  fall  into  the  plaintiff's  eye,  and  the  truth  is  that  the  facts  of  this 
case  prove  that  the  proximate  cause  of  the  injury  was  the  boring  of 
the  hole  or  the  insertion  of  the  screw,  while  the  plaintiff  held  his  open 
eye  beneath  and  within  about  2  feet  of  the  corbel  on  which  he  was 
operating,  and  there  was  no  substantial  evidence  that  the  absence  of 
light  in  any  degree  induced  it,  or  that  it  would  not  have  resulted  in  the 
same  way  if  more  light  had  been  provided. 

The  accident  did  not  tend  to  prove  that  it  was  caused  by  the  absence 
of  light.  The  plaintiff  alleged,  and  the  burden  was  on  him  to  prove, 
that  it  was.  The  doctrine  res  ipsa  loquitur  is  inapplicable  to  cases  be- 
tween master  and  servant  brought  to  recover  damages  for  negligence. 
Cryder  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  152  Fed.  417,  419,  81  C.  C.  A. 
559,  561 ;  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien,  132  Fed.  593,  596,  598, 
67  C.  C.  A.  421,  424,  426.  And  where  the  evidence  leaves  the  issue 
whether  or  not  an  injury  was  caused  by  an  act  of  negligence  to  spec- 
ulation without  substantial  evidence  to  sustain  the  averment  that  it  was, 
it  is  the  duty  of  the  court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant.  Patton  v.  Texas  &  Pacific  R.  R.  Co.,  179  U.  S.  658, 
663,  21  Sup.  Ct.  275,  45  L.  Ed.  361. 

The  judgment  below  must  therefore  be  reversed,  and  the  case  must 
be  remanded  to  the  court  below,  with  directions  to  grant  a  new  trial. 

It  is  so  ordered. 
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(217  Fed.  229) 

CLARK  V.  HAMIJ.TON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4134. 

(8yttahu$  hy  the  Court.) 

Bankbxtptcy  (§  314*) — Cbeditob  of  Bankbupt  Cobpobation — ^Monet  Loaned 
— Stock  Issue. 

One  who  subscribes  $5,000  in  full  payment  for  $10,000  par  value  of  the 
contemplated  fully  paid  increase  of  the  stock  of  a  corporation,  pays  the 
$5,000,  and  obtains  the  promissory  note  of  the  corporation  to  his  trustee 
for  that  amount  before  the  corporation  has  authorized  the  increase,  on 
the  condition,  clearly  expressed  in  the  contract  of  subscription,  that  the 
$!>,0()0  shall  be  treated  as  a  loan  to  the  corporation  drawing  interest  at 
6  per  cent,  until  the  corporation  is  ready  to  issue  the  fully  paid  stock  of 
the  par  value  of  $10,000,  becomes  thereby  the  creditor  of  the  corporation, 
and  when  the  corporation  never  issues,  or  takes  any  steps  to  issue,  the 
increase  of  stock,  because  it  cannot  legally .  issue  it  for  a  payment  of  50 
cents  on  a  dollar  without  making  the  taker  liable  to  pay  another  50 
cents  on  the  dollar  therefor,  and  is  adjudged  a  bankrupt,  he  remains  a 
creditor. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  469-473,  478, 
483-487,  489,  490 ;   Dec.  Dig.  §  314.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas;  John  C.  Pollock,  Judge. 

A  claim  of  Claude  Hamilton  against  the  estate  of  the  Smith  Auto- 
mobile Company,  a  bankrupt,  was  allowed  by  the  District  Court,  and 
F.  B.  Clark,  trustee  in  bankruptcy  of  the  bankrupt  company,  appeals. 
Affirmed. 

The  trustee  in  bankruptcy  of  the  estate  of  the  Smith  Automobile  Company, 
a  corporation  of  the  state  of  Missouri,  appeals  from  an  order  of  the  District 
Court  directing  the  allowance  of  the  claim  of  Claude  Hamilton  as  a  general 
creditor  for  $5,000  and  interest.  The  issue  presented  is  whether  Hamilton 
should  be  treated  as  a  creditor  or  as  a  stockholder  of  the  Smith  Company. 
The  material  facts  that  determine  the  answer  are  these: 

The  Smith  Company  in  the  winter  of  1909  owned  a  plant  at  Topeka,  Kan., 
where  it  was  making  and  selling  automobiles.  It  had  an  issued  capital  stock 
of  $181,000,  of  which  L.  Anton  Smith  owned  about  $60,000  and  Walter  L. 
Smith  $49,000.  In  December,  1909,  the  corporation  was  in  financial  difficulty, 
and  Walter  L.  Smith  offered  to  sell  to  citizens  of  Grand  Rapids,  Mich.,  $50,000 
of  the  stock  of  L.  Anton  Smith  for  $25,000  and  to  put  his  own  stock  in  the 
name  and  control  of  a  trustee,  so  that  the  Grand  Rapids  parties  would  have 
control  of  a  majority  of  the  stock  and  of  the  corporation.  The  latter  parties 
appointed  O.  H.  L.  Wernicke,  E.  D.  Conger,  and  A.  C.  Denison  a  committee  to 
represent  and  act  for  them.  After  the  plant  and  property  of  the  corporation 
had  been  examined  by  the  Grand  Rapids  parties,  this  committee  made  a  con- 
tract with  Walter  L.  Smith,  evidenced  by  two  writings  made  and  signed  at 
the  same  time,  on  or  about  January  1,  1910,  wherein  they  recited  that  a  group 
of  Grand  Rapids  citizens  contemplated  providing*  the  necessary  additional 
capital  "to  relieve  the  corporation  from  its  distressing  financial  situation 
and  assuming,  so  far  as  may  be  desirable,  control  of  the  corporation,''  tiiat 
this  group  had  underwritten  a  proposition  to  raise  $100,000  new  capital,  that 
this  group  was  "the  new  stockholders"  in  the  agreement,  that  the  purchase  of 
the  $50,000  stock  of  L.  Anton  Smith  "by  the  new  stockholders  is  perfected" 
simultaneously  herewith,  and  that  "the  new  stockholders"  were  represented 
by  Messrs.  Wernicke,  Conger,  and  Denison,  who  should  execute  the  contract 
on  behalf  of  such  group.    By  the  terms  of  the  contract  this  committee  agreed 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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for  these  new  stockholders  that  they  would  buy  ^,000  of  the  stock  of  Ia 
Anton  Smith  and  pay  $25,000  therefor,  that  they  would  proceed  as  rapidly  as 
possible  to  obtain  subscriptions  for  $100,000  in  cash  of  new  capital  for  the 
company  in  addition  to  the  purchase  price  of  the  L.  Anton  Smith  stock,  that 
such  steps  should  be  taken  that  the  subscribers  for  this  new  capital  should 
"participate  in  the  corporation  on  the  same  basis  as  those  who  purchase  the 
L.  Anton  Smith  series  B  stock  at  the  agreed  price  50  cents  on  the  dollar," 
that  within  10  days  "the  new  stockholders,"  who  had  perfected  the  purchase 
of  1j.  Anton  Smith's  stock  and  who  were  represented  by  their  committee, 
would  furnish  $10,000,  within  30  days  $15,000  more,  and  the  further  sum  of 
$25,000  within  90  days,  that  the  remainder  of  the  $100,000  new  capital  should 
be  fully  subscribed  on  or  before  June  I,  1910,  and  that  "so  far  as  such  new 
capital  is  furnished  to  the  corporation  at  dates  before  new  stock  is  ready  to 
be  issued  to  the  new  stockholders  therefor,  such  fund  shall  be,  for  the  time 
being,  evidenced  by  the  notes  of  the  corix>ration  and  shall  be  debts  of  the 
corporation,  but,  within  the  time  here  limited,  such  debts  shall  either  be  paid 
by  the  corporation  out  of  the  new  capital  furnished,  or  the  new  stockholders 
shall  cancel  the  same  pro  rata  in  exchange  for  their  new  slock."  Walter  L. 
Smith  agreed  to  sell  and  cause  to  be  conveyed  $50,000  par  value  of  L.  Anton 
Smith's  stock  for  $25,000,  to  cause  this  stock  and  further  stock  to  the  amount 
of  $60,000  par  value  to  be  surrendered  and  transferred  to  Arthur  C.  Denlson, 
a  trustee,  to  hold  and  vote  this  stock  for  the  purpose  of  performing  the  con- 
tract^ and  that  he  (Walter  L.  Smith)  would  cause  four  (a  majority)  of  the  di- 
rectors of  the  corporation,  to  resign,  would  transfer  one  share  of  stock  to  each 
of  four  persons  to  be  specified  by  the  Grand  Rapids  group,  and  would  cause 
these  persons  to  be  chosen  as  directors  in  place  of  those  who  should  resign. 
Walter  L.  Smith  performed  his  part  of  this  contract,  and  the  new  stockholders 
paid  L.  Anton  Smith  $25,000  for  his  $50,000  stock  by  January  8,  1910.  The 
corporation  was  placed  in  their  control  by  the  change  of  directors  and  the 
transfer  of  a  majority  of  its  stock  to  Denison,  their  trustee,  and  Wernicke 
was  made  its  president  and  Conger  its  treasurer. 

Claude  Hamilton  was  not  one  of  "the  new  stockholders"  who  purchased 
the  stock  of  L.  Anton  Smith,  was  not  a  party  to  the  contract  and  writings 
between  them  and  Walter  L.  Smith,  and  the  record  fails  to  show  that  he  had 
any  knowledge  or  notice  of  their  terms.  But  some  time  after  the  foregoing 
contract  was  made,  and  after  the  new  stockholders  had  taken  over  the  con- 
trol of  the  corporation,  he  signed  a  written  subscription  for  $10,000  additional 
stock  of  the  corporation,  and  paid  to  E.  D.  Conger,  as  trustee  for  him  and 
other  subscribers,  $5,000,  and  Conger,  as  such  trustee,  loaned  this  money  to 
the  corporation  and  took  its  promissory  note  for  it  to  himself  as  trustee.  The 
subscription  contract  which  Hamilton  signed  provided  that  the  subscriptions 
were  made  on  these  terms:  "A  group  of  Grand  Rapids  men  have  taken  over 
the  control  of  the  Smith  Automobile  Company  and  have  underwritten  an 
agreement  that  $50,000  of  its  present  $200,000  series  B  stock  shall  be  taken 
at  50  cents  on  the  dollar.  The  stod£  will  be  ready  for  issue  about  March  15th. 
It  is  to  be  issued  at  this  price  as  fully  paid,  to  put  the  new  stockholders  in 
the  same  position  as  the  present  stockholders.  Stock  payments  made  before 
the  new  stock  is  ready  for  issue  shall  be  treated  in  the  meantime  as  loans  to 
the  company  drawing  interest  at  six  (6)  per  cent  Subscriptions  are  now  re- 
quested for  the  entire  amount  of  $250,000  par  value.  ♦  •  ♦  The  under- 
writers will  subscribe  on  the  same  basis  as  others,  and  their  subscriptions 
will  be,  as  far  as  they  extend,  in  substitution  for  that  underwriting  liability." 
E.  D.  Conger,  by  common  consent  of  the  subscribers,  and  perhaps  formally  at 
one  of  their  meetings,  was  made  and  acted  as  a  trustee  for  the  subscribers, 
to  receive  their  subscriptions  and  use  them  as  loans  to  the  company  until  the 
new  stock  was  issued,  and,  as  the  subscribers  paid,  he  loaned  their  money  to 
the  company  and  took  notes  for  it  to  himself  as  such  trustee.  They  paid  in 
about  $73,000,  and  he  took  and  still  holds  such  notes  for  about  that  amount 
Before  the  time  came  to  issue  the  new  stock  the  oflicers  of  the  company  as- 
certained that  under  the  Constitution  and  laws  of  Missouri  subscribers  who 
took  new  stock  from  the  corporation  as  fully  paid  when  they  actually  paid 
only  50  cents  on  the  dollar  for  it  would  be  liable  to  pay  as  much  more.  The 
corporation  never  took  the  requisite  legal  steps  to  issue  any  increase  of  stock. 
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such  as  passing  a  resolation  of  its  stockholders  to  Increase  it,  publishing  the 
record  of  such  meeting,  and  paying  the  fee  of  the  state  therefor  (Ann.  St.  Mo. 
1906,  §1  1328,  1329,  956),  and  never  issued  any  additional  stodc.  Hamilton 
claimed,  and  the  court  below  held,  that  he  never  became  a  stockholder. 

W.  S.  McClintock,  of  Topeka,  Kan.  (D.  W.  Mulvane,  C.  E.  Gault, 
D.  R.  Hite,  and  A.  L.  Quant,  all  of  Topeka,  Kan.,  on  the  brief),  for 
appellant. 

Hugh  E.  Wilson  and  Edgar  H.  Johnson,  both  of  Grand  Rapids, 
Mich.  (Charles  M.  Wilson,  of  Grand  Rapids,  Mich.,  on  the  brief),  for 
appellee. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis^ 
trict  Judges. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
first  position  taken  by  counsel  for  appellants  to  support  their  claim 
that  Hamilton  became  a  stockholder,  and  not  a  creditor,  of  the  Smith 
Company,  is  that  the  claim  of  the  defendant  is  founded  on  notes  is- 
sued pursuant  to  the  contract  of  January  1,  1910,  and  is  conditioned' 
by  the  terms  of  that  agreement,  and  they  argue  that  the  fact  that 
Wernicke,  who,  as  president  of  the  company,  executed  its  notes  to 
Conger  as  trustee  for  the  paying  subscribers,  was,  as  was  Conger  also, 
a  member  of  the  committee  who  made  that  contract  on  behalf  of  *Hhe 
new  stockholders"  who  purchased  Smith's  $50,000  of  stock,  sustains 
this  view.  But  this  contention  disregards  the  plain  facts  of  the  case 
and  the  true  relations  6i  the  parties.  Hamilton  was  not  one  of  "the 
new  stockholders,"  who  purchased  Smith's  stock  and  were  represented 
by  their  committee,  nor  was  he  a  party  to  the  contract  of  January  1, 
1910.  He  was  a  mere  subscriber  to  a  proposed  increase  of  the  capital 
stock  of  an  old  corporation.  He  dealt  with  that  corporation  at  arm's 
length,  a  party  adverse  to  it,  when  he  made  and  acted  under  his  con- 
tract of  subscription,  and  the  terms  of  that  contract  and  of  no  other 
govern  his  rights.  He  made  that  contract  after  the  contract  of  Janu- 
ary 1,  1910,  had  been  made,  and  after  the  part  of  it  relating  to  the 
purchase  of  L.  Anton  Smith's  stock  and  of  the  control  of  the  corpora- 
tion had  been  performed.  He  was  neither  a  party  to  it,  nor  was  he 
represented  by  the  committee  who  made  it,  nor  did  he  know  its  terms, 
and  it  does  not  condition,  determine,  or  measure  the  rights  or  lia- 
bilities of  either  Hamilton,  the  corporation,  or  its  creditors  arising 
from  his  subscription  and  his  payment  thereon.  Hamilton  acted  for 
himself,  and  never  had  any  representative  or  agent  in  the  transactions 
involved  in  this  suit,  except  Conger,  and  the  extent  of  his  power  to 
represent  him  was  to  loan  his  money  to  the  corporation  when  he  paid 
it  on  his  subscription,  and  to  take  a  promissory  note  of  the  corporation 
to  himself  as  trustee  for  Hamilton,  in  accordance  with  the  terms  of 
his  subscription  contract. 

The  second  contention  is  that  the  payments  of  the  Grand  Rapids 
parties  to  Conger  were  intended  by  them  as  contributions  to  capital 
and  not  as  loans — and  it  rests  on  the  contract  of  January  1,  1910,  and 
fails  to  distinfi[uish  between  the  situation  of  "the  new  stockholders," 
who  purchased  the  Smith  stock  and  were  represented  by  the  committee 
133  C.C.A.— 15 
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who  made  that  contract  for  them,  and  a  subscriber  to  the  stock  after 
that  agreement  had  been  made  and  partly  performed.  It  is  not  per- 
suasive. 

It  is  next  argued  that,  as  against  creditors,  the  Grand  Rapids  par- 
ties occupy  the  position  of  stockholders  of  the  corporation,  because 
the  underwriters,  the  new  stockholders,  who  controlled  the  corpora- 
tion, had  the  power  to  comply  with  the  requirements  of  the  statutes 
of  Missouri,  and  to  increase  and  issue  the  stock,  and  because  a  certifi- 
cate of  stock  is  not  indispensable  to  the  creation  of  the  relation  of 
a  stockholder.  But  Hamilton  was  not  one  of  the  new  stockholders. 
He  had  no  control  over,  or  vote  or  influence  on,  the  management  of 
the  corporation;  nor  had  he  any  representative  who  had  any  power 
to  act  for  him  in  directing  its  course.  That  corporation  and  all  the 
parties  in  control  of  it  were  adverse  parties  to  him  in  the  contract  of 
subscription  which  measured  his  relation  to  them. 

It  is  true  that  where  one  subscribes  for  stock  in  a  corporation  un- 
conditionally, and  the  contract  of  subscription  is  substantially  per- 
formed, and  he  either  takes  his  place  and  acts  as  a  stockholder,  or 
receives  dividends  or  benefits  as  such,  he  may  be  estopped  as  against 
creditors  from  denying  that  he  is  a  stockholder,  although  a  certificate 
of  stock  has  not  been  issued  to  him,  or  some  formal  prerequisite,  such 
as  publishing  or  recording  the  vote  authorizing  the  issue  of  additional 
stock,  has  not  been  complied  with.  Stutz  v.  Handley  (C.  C.)  41  Fed. 
531,  538,  540;  Pacific  National  Bank  v.  Eaton,  141  U.  S.  227,  233, 
11  Sup.  Ct.  984,  35  L.  Ed.  702;  Hawley  v.  Upton,  102  U.  S.  314,  26 
L.  Ed.  179;  Manufacturers'  Paper  Co.  v.  AUen-Higgins  Co.  (C.  C.) 
154  Fed.  906.  But  Hamilton  never  subscribed  for  stock  uncondi- 
tionally. He  made  a  plain  written  contract  that  he  would  temporarily 
loan  to  the  Smith  Company  $5,000,  and  that,  on  condition  that  the 
company  would  issue  and  deliver  to  him  valid  full-paid  increased  stock 
of  the  par  value  of  $10,000,  he  would  accept  it  in  payment  of  his  loan 
and  become  a  stockholder.  Neither  the  company  nor  the  underwriters 
ever  caused  the  other  $5,000  required  to  purchase  $10,000  of  full-paid 
increased  stock  to  be  paid  for  it;  neither  took  any  legal  steps  to 
cause  any  increased  stock  to  be  issued,  and  Hamilton's  loan,  evidenced 
by  the  promissory  note  of  the  corporation  to  his  trustee.  Conger,  re- 
mained unpaid,  and  he  remained  what  he  was  from  the  beginning,  a 
creditor  of  the  corporation.  He  is  not  estopped  from  holding  this 
position  and  enforcing  his  claim  as  a  creditor  as  against  other  creditors 
of  the  corporation,  because  he  never  said,  did,  or  omitted  anything 
which  tended  to  deceive  them  into  the  belief  that  he  was  other  than  a 
creditor,  and  there  is  no  eveidence  that  any  of  them  was  induced  by 
any  representation,  act,  or  neglect  of  Hamilton  to  change  his  position 
in  reliance  upon  any  such  belief.  His  relation  of  creditor  was  evidenced 
by  his  written  subscription  contract  and  by  the  corporation's  promis- 
sory note  to  his  trustee,  and  he  made  no  representation  that  these  did 
not  disclose  his  true  relation  to  the  corporation.  The  other  creditors 
of  the  corporation  have  no  greater  rights  than  the  corporation  here. 
Hamilton  was  a  creditor  of  the  corporation  when  it  received  his  $5,- 
000,  and  he  is  a  creditor  still.    One  who  subscribes  $5,000  in  full  pay- 
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ment  for  $10,000  par  value  of  the  contemplated  fully  paid  increase 
of  the  stock  of  a  corporation,  pays  the  $5,000,  and  obtains  the  prom- 
issory note  of  the  corporation  to  his  trustee  for  that  amount  before 
the  corporation  has  authorized  the  increase,  on  the  condition,  clearly 
expressed  in  the  contract  subscribed,  that  the  $5,000  shall  be  treated 
as  a  loan  to  the  company  drawing  interest  at  6  per  cent,  until  the 
corporation  is  ready  to  issue  the  fully  paid  stock  of  the  par  value 
of  $10,000,  becomes  thereby  the  creditor  of  the  corporation,  and  when 
the  corporation  never  issues  or  takes  any  steps  to  issue  the  increase 
of  stock,  because  it  cannot  legally  issue  it  for  a  payment  of  50  cents 
on  the  dollar,. without  making  the  taker  liable  to  pay  another  50  cents 
on  the  dollar  therefor,  and  is  adjudged  a  bankrupt,  he  remains  a  cred- 
itor. McFarlin  v.  First  National  Bank  of  Kansas  City,  68  Fed.  868, 
871,  16  C.  C.  A.  46;  Winters  v.  Armstrong  (C.  C.)  37  Fed.  508,  515; 
Bircher  v.  Walther,  163  Mo.  461,  63  S.  W.  691 ;  Mathews  v.  Columbia 
National  Bank  (C.  C.)  77  Fed.  372,  373 ;  Wolf  v.  Chicago  Sign  Print- 
ing Co.,  233  111.  501,  84  N.  E.  614,  13  Ann.  Cas.  369. 

Other  objections  to  this  conclusion,  which  have  not  escaped  con- 
sideration, are:  (1)  That  Wernicke  about  January  11,  1910,  advertised 
that  new  capital  to  the  amount  of  $100,000  had  been  subscribed ;  but 
Hamilton  was  not  represented  by  Wernicke,  or  estopped  by  any  action, 
representation,  or  omission  of  Wernicke,  Conger,  or  any  of  the  other 
new  stockholders  or  parties  in  control  of  the  corporation  with  regard 
to  the  issue  of  the  increase  of  the  stock  or  the  subscription  for  it.  (2) 
That  the  amounts  paid  by  Hamilton  and  other  subscribers  were  em- 
barked in  the  corporation  business,  augmented  its  capital,  and  in- 
creased its  credit,  and  therefore  these  subscribers  became  liable  as 
stockholders  for  its  debts.  The  evidence  fails  to  convince  that  the 
amounts  so  advanced  increased  its  capital,  and  if  they  increased  its 
credit  and  were  embarke'd  in  its  business  they  only  took  the  usual  course 
and  had  the  ordinary  effect  of  moneys  loaned  to  failing  debtors,  and 
these  facts  cannot  be  permitted  to  transform  creditors  into  debtors  or 
stockholders  in  violation  of  the  terms  of  written  agreements  which 
clearly  fix  their  situation.  (3)  That  only  about  $48,000  out  of  the  $73,- 
000  paid  in  by  the  subscribers,  and  evidenced  by  the  notes  of  the  cor- 
poration given  to  Conger,  their  trustee,  therefor,  was  received  by 
the  corporation;  but  the  other  $25,000  was  paid  for  the  $50,000  stock 
of  L.  Anton  Smith,  and  that  the  subscriptions  were  for  the  purchase 
of  the  Smith  stock  as  well  as  for  the  increase  of  stock.  But  Hamilton 
paid  his  full  $5,000  to  Conger,  his  trustee,  and  his  trustee  deUvered 
it  to  the  corporation  and  took  that  company's  promissory  note  for  it. 
If  that  corporation  expended  any  part  or  all  of  it  for  the  purchase 
of  the  Smith  stock,  and  this  is  not  clearly  proved,  that  is  no  defense 
to  the  claim  of  Hamilton,  for  the  corporation  never  delivered  or  of- 
fered to  issue  or  deliver  to  him  any  of  the  stock  purchased  from  Smith, 
or  any  other  stock,  and  it  received  full  consideration,  the  entire  $5,000, 
for  the  claim  of  Hamilton,  and  he  is  neither  liable  nor  accountable  for 
the  use  the  corporation  made  of  the  cash  he  paid  it.  (4)  That  the  con- 
tract of  January  1,  1910,  between  Walter  L.  Smith  and  the  committee 
of  the  new  stockholders  provided  that  the  $100,000  of  new  capital 
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should  be  subscribed  by  June  1,  1910,  and  that  the  notes  g^ven  by 
the  corporation  should  be  paid  out  of  such  new  capital.  And  (5)  that 
the  corporation  has  a  claim  against  "the  new  stockholders,"  the  un- 
derwriting committee,  for  their  failure  to  procure  the  subscriptions 
for  $100,000  and  to  take  the  necessary  steps  to  cause  the  corporation 
to  issue  the  contemplated  increase  of  stock,  which  should  be  set  off 
against  the  claim  of  Hamilton,  because  Conger,  his  trustee,  who  took 
the  notes  for  him  and  the  other  subscribers,  was  one  of  the  new  stock- 
holders, one  of  their  committee,  and  one  of  the  underwriters.  But 
the  limit  of  Conger's  authority  and  liability  as  trustee  for  Hamilton 
and  the  other  subscribers  was  to  take  the  notes  of  the  corporation 
for  their  benefit  for  the  amounts  they  paid  on  their  subscriptions.  This 
he  faithfully  did.  Hamilton  and  other  subscribers  under  similar  cir- 
cumstances were  in  no  way  liable  for  the  claims  of  the  corporation 
against  the  new-  stockholders,  their  committee,  the  underwriters,  or 
Conger  as  a  member  of  or  trustee  or  agent  of  them,  and  no  claim 
against  any  of  them  constitutes  a  set-oflF  against  the  claim  of  Hamilton 
against  the  corporation  for  his  $5,000  and  interest. 

The  order  of  the  District  Court  that  the  claim  of  Hamilton  be  al- 
lowed as  a  general  claim  against  the  estate  of  the  Smith  Company,  the 
bankrupt,  was  legal  and  righteous ;   and  it  is  affirmed. 
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BRAVIS  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Qrcult  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4163. 

(Syllahua  by  the  Court.) 

1.  Commerce   (§  27*) — Interstate   Commerce — Injxtbies  to    Servant — ^Fed- 

EBAL  Employers*  Liability  Act. 

The  federal  Employers*  LiabiUty  Act  (Act  April  22,  1908,  c.  149,  35 
Stat  65  [U.  S.  Comp.  St  1913,  §§  8657-8665])  protects  only  those  em- 
ployed in  interstate  commerce.  Those  employed  in  the  preparation  or 
construction  of  roadbeds,  rails,  ties,  cars,  engines,  and  other  instrumen- 
talities which  are  intended  for  use  in  interstate  commerce,  but  have  never 
been  and  are  not  in  use  therein,  are  not  employed  in  interstate  commerce 
and  are  not  protected  by  that  act 

An  employ^,  engaged  in  the  construction  of  a  bridge,  600  feet  distant 
from  a  railroad,  on  a  cut-off  more  than  a  mile  in  length,  which  had  never 
been  provided  with  rails  or  used  as  a  railroad,  is  not  employed  in  inter- 
state commerce,  although  his  employer  is  so  engaged  and  intends  to  use 
the  cut-off  therein  when  completed. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  |  25 ;  Dec.  Dig. 
I  27.* 

Employes  engaged  in  interstate  commerce  within  Employers'  Xiability 
Act,  see  note  to  Baltimore  &  O.  R.  Co.  v.  Darr,  124  C.  C.  A.  571.] 

2.  Pleading  (§  369*) — Inconsistent  Claims — Election  of  Causes. 

Where  at  the  close  of  the  plaintiff's  evidence,  in  an  action  for  negli- 
gence by  an  employ 6  upon  a  complaint  which  in  a  single  count  sets  forth 
a  cause  of  action  under  the  state  law,  the  plaintiff  so  amends  his  com- 
plaint as  to  make  it  state  in  a  single  count  a  cause  of  action  under  the 
federal  Employers*  LdabiUty  Act,  he  thereby  makes  an  election  to  aban- 
don his  cause  of  action  under  the  state  law  and  to  rely  on  his  cause  of 

*FoT  other  cases  see  same  topic  A  9  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


BBAVIS  y.  CHICAGO,  M.  A  ST.  P.  BT.  CO.  229 

action  under  the  federal  act,  which  he  is  estopped  from  revoking  or  re- 
pudiating after  a  directed  verdict  against  him  on  his  pleading  and  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  ||  119^1209; 
Dec.  Dig.  §  369.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota;   Charles  A.  Willard,  Judge. 

Action  by  Nick  Bra  vis  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company.  Judgment  for  defendant,  and  plaintiflf  brings  er- 
ror.   Affirmed. 

The  plaintiff  relies  for  a  reversal  of  this  case  upon  the  single  alleged 
error  that  at  the  close  of  his  case  the  court  directed  a  verdict  for  the  de- 
fendant, on  the  ground  that  he  had  alleged  and  elected  to  claim  a  cause  of 
action  under  the  federal  Employers*  Liability  Act  and  had  failed  to  prove 
that  the  plaintiff  at  the  time  of  his  injury  was  employed  by  the  defendant  in 
interstate  commerce.  These  were  the  facts  relative  to  this  question  which 
had  been  proved  when  the  court  directed  the  verdict  The  plaintiff  had 
pleaded  a  cause  of  action  for  negligence  of  the  defendant,  but  had  not  al- 
leged Uiat  either  the  plaintiff  or  the  defendant  was  engaged  in  interstate 
conunerce  when  the  trial  commenced  and  the  plaintiff's  evidence  was  intro- 
duced. At  the  close  of  his  evidence  he  amended  his  complaint  by  adding 
thereto  allegations  that  at  the  time  of  the  accident  the  plaintiff  was  employed 
by  the  defendant  in  interstate  commerce  and  the  defendant  was  engaged 
therein.  Thereupon  the  defendant  admitted  that  it  was  engaged  in  interstate 
conmoierce,  and  denied  that  it  employed  the  defendant  in  interstate  com- 
merce, and  the  court  held  that  there  was  no  substantial  evidence  in  the 
case  that  it  did  so.  The  evidence  upon  that  subject  presented  this  state  of 
facts:  The  defendant  owned  and  operated  a  railroad  with  a  single  track 
from  Hopkins,  Minn.,  to  Aberdeen,  S.  D.,  a  distance  of  about  277  miles,  and 
was  conducting  interstate  and  intrastate  commerce  over  it.  There  were 
many  ciurves  in  the  railroad,  and  the  company  was  engaged  in  straightening 
and  laying  double  tracks  over  it  At  a  place  about  4  miles  west  of  Chan- 
hassen,  Biinn.,  it  was  building  a  cut-off  from  the  railroad  on  one  side  of  a 
curve  about  3  miles  in  length  to  a  point  on  the  other  side  of  it  It  had  laid 
the  roadbed,  but  no  rails,  on  this  cut-off,  and  was  building  a  concrete  bridge 
upon  it  for  a  cattle  pass  at  a  point  about  600  feet  south  of  the  railroad.  The 
plaintiff  was  employed  by  the  defendant  in  building  this  bridge.  He  boarded 
in  a  camp  at  Ghanhassen,  went  on  a  hand  car  furnished  by  the  defendant 
from  Ghanhassen  to  a  point  on  the  railroad  north  of  the  bridge,  and  thence 
walked  to  his  work,  and  in  the  evening  walked  back  to  the  railroad  and 
returned  on  the  hand  car  to  the  camp.  The  gang  in  which  he  was  employed 
consisted  of  about  15  men,  and  they  used  two  hand  cars  to  transport  them- 
selves from  and  to  Ghanhassen.  As  they  were  returning  to  camp  one  evening, 
the  plaintiff,  who  with  his  companions  was  engaged  in  pumping  the  forward 
hand  car,  fell  off  the  rear  of  It,  and  the  rear  hand  car  ran  over  him  and 
injured  Ms  right  hand  before  the  men  upon  it  could  stop  it  after  they  saw 
him 

Maurice  Rose,  of  Minneapolis,  Minn.  (George  B.  Leonard,  of  Min- 
neapolis, Minn.,  on  the  brief),  for  plaintiff  in  error. 

F.  W.  Root,  of  Minneapolis,  Minn.  (Nelson  J.  Wilcox,  of  Minne- 
apolis, Minn.,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

SANBORN,  Circuit  Judge  (after  stating  the  facts  as  above).    The 

chief  contention  of  counsel  for  plaintiff  in  support  of  their  specifica- 

^^— ^^— ^^.^^^^^^"^^^■^^~'^^^^— ^^.~^^^^^^^"^^~^^'~  ^"""^^^^^^^  ~^-^-~-  -  r-i 
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tion  of  error  in  this  case  is  that  the  facts  established  by  the  evidence 
sustain  the  conclusion  that  the  plaintiff  was  employed  in  interstate 
commerce  while  constructing  the  bridge  on  the  cut-off.  But  there 
were  no  rails  on  the  roadbed  on  this  cut-off.  It  never  had  been  used, 
it  was  not  then  used,  and  until  it  should  be  ironed  it  could  not  be  used, 
by  the  defendant  in  interstate  commerce.  The  mere  fact  that  it  was 
the  purpose  and  intention  so  to  use  it  at  some  future  time  did  not 
make  it  an  instrumentality  of  interstate  commerce.  That  purpose  and 
intention  might  be  changed,  and  it  might  never  be  used  in  interstate 
commerce,  or  at  all.  The  argument  that  the  building  of  the  cut-off 
was  the  mere  correction  or  prevention  of  a  defect  or  insufficiency  of 
the  defendant's  instrumentality  for  conducting  interstate  commerce 
is  too  remote  and  inconsequential  to  convince.  The  building  of  such 
a  cut-off  is  new  construction  for  use  in  interstate  commerce,  as  much 
as  the  building  of  a  new  engine  or  car  on  plans  prescribed  by  a  rail- 
road company  to  run  over  the  cut-off  or  to  take  the  place  of  an  en- 
gine or  car  worn  out  in  interstate  commerce  would  be. 

[1]  The  federal  Employers'  Liability  Act  protects  only  those  em- 
ployed in  interstate  commerce.  Those  employed  in  the  preparation  or 
construction  of  roadbeds,  rails,  ties,  cars,  engines,  and  other  instru- 
mentalities which  are  intended  for  use  in  interstate  commerce,  but 
have  never  been  and  are  not  in  use  therein,  are  not  employed  in  in- 
terstate commerce,  and  are  not  protected  by  that  act.  There  was  no 
error  in  the  ruling  of  the  trial  court  that  an  employe  engaged  in 
the  construction  of  a  bridge,  600  feet  distant  from  a  railroad,  on  a 
cut-off  more  than  a  mile  in  length,  which  had  never  been  provided 
with  rails  or  used  as  a  railroad,  was  not  employed  in  interstate  com- 
merce, although  his  employer  was  engaged,  and  when  the  cut-off  should 
be  completed  intended  to  use  it,  in  interstate  commerce.  Pedersen  v. 
Delaware,  Lackawanna  &  Western  R.  R.  Co.,  229  U.  S.  146,  152,  33 
Sup.  Ct.  648,  57  L.  Ed.  1125;  Wabash  R.  R.  Co.  v.  Hayes,  234  U. 
S.  86,  34  Sup.  Ct.  729,  58  L.  Ed.  1226,  filed  May  25,  1914 ;  Jackson  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  (D.  C.)  210  Fed.  495. 

Counsel  cite  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  Davide,  210  Fed. 
870,  127  C.  C.  A.  454,  to  the  point  that  the  plaintiff  was  employed  in 
interstate  commerce  when  he  was  injured,  because  he  was  assisting  to 
run  the  hand  car  and  to  keep  it  out  of  the  way  of  interstate  commerce 
moving  over  the  railroad.  But  in  Davide's  Case  the  employe  was  em- 
ployed in  interstate  commerce  during  the  day,  and  the  court  held  that 
his  employment  extended  from  the  time  he  started  from  his  camp  on 
the  hand  car  in  the  morning  until  he  returned  to  the  camp  at  night. 
The  plaintiff  was  not  employed  in  interstate  commerce  during  the  day, 
and  by  the  same  mark  he  was  not  so  employed  while  he  was  going 
on  the  hand  car  to  and  returning  from  his  work.  He  bore  the  same 
relation  to  the  defendant  while  he  was  on  the  hand  car  that  he  would 
have  borne  to  it  if  he  had  walked  on  the  railroad  with  its  permission 
and  at  his  own  risk  on  his  way  to  and  from  his  work. 

[2]  It  is  said  that  the  complaint,  after  its  amendment,  stated  a  good 
cause  of  action  under  the  state  laws  and  also  under  the  federal  Em- 
ployers' Liability  Act,  and  it  is  insisted  in  view  of  that  fact  that  the 
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court  erred  in  directing  the  verdict.  This  case  does  not  present  a 
complaint  where,  in  separate  counts,  a  cause  of  action  is  pleaded  un- 
der the  federal  act  and  another  under  the  state  law,  and  no  election 
is  made,  and  we  do  not  determine  the  effect  of  a  motion  for  a  directed 
verdict  in  such  a  case.  It  presents  a  case  in  which  the  plaintiff  at  the 
close  of  his  own  case  so  amended  his  complaint,  which  stated  in  a 
single  count  a  cause  of  action  under  the  state  law,  as  to  make  it  state 
a  cause  of  action  under  the  federal  Employers'  Liability  Act.  The 
plaintiff  thereby  elected  to  abandon  his  cause  of  action  under  the  state 
law  and  to  insist  upon  a  recovery  under  the  federal  act.  The  defend- 
ant then  moved  for  a  directed  verdict,  and  the  court  could  not  lawfully 
escape  the  decision  of  the  only  question  thus  presented,  the  question 
whether  or  not  the  evidence  sustained  the  cause  of  action  which  alone 
the  plaintiff  had  then  pleaded  and  on  which  he  had  elected  to  rely. 
There  was  no  error  in  its  decision  of  that  issue,  and  the  plaintiff  was 
estopped  from  repudiating  his  election.  St.  Louis,  L  M.  &  S.  Ry. 
Co.  V.  Hesterly,  Adm'r,  228  U.  S.  702,  33  Sup.  Ct.  703,  57  L.  Ed. 
1031 ;  Union  Pacific  Ry.  Co.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct. 
877,  39  L.  Ed.  983 ;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S. 
122,  131,  27  Sup.  Ct.  442,  51  L.  Ed.  738;  Matz  v.  Chicas:o  &  A.  R.  R. 
Co.  (C.  C.)  88  Fed.  770;  Whalen  v.  Gordon,  95  Fed.  305,  314,  37  C. 
C.  A.  70,  79. 
Let  the  judgment  below  be  affirmed. 


(217  Fed.  237) 

LANE  V.  SARGENT. 

(Circuit  Conrt  of  Appeals,  First  CJireuit    October  23,  1914.) 

No.  1084. 

L  Evidence  (|  52*) — Judicial  Notice — State  Law. 

Where  suit  is  instituted  in  tlie  federal  court  for  tbe  district  of  New 
Hampshire  to  recover  damages  for  injuries  received  by  plaintiff  by  being 
run  into  by  defendant's  automobile  in  Massachusetts,  the  court  will  ta^e 
judicial  notice  of  the  law  of  the  road  of  Massachusetts,  and  decisions  of 
the  Supreme  Judicial  Court  of  that  state  are  therefore  not  admissible  In 
evidence  to  prove  the  Massachusetts  law  as  a  fact 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dec.  Dig.  |  52.* 

Judicial  notice  of  public  laws  and  regulations,  see  note  to  Smith  v. 
City  of  Shakopee,  44  C.  C.  A.  4.] 

2.  Trial  (§  252*) — Instbuctions — Applicability  to  Evidence. 

In  an  action  for  injuries  to  plaintiff  by  being  struck  by  defendant's  au- 
tomobile approaching  from  the  rear,  while  he  was  crossing  from  one  side 
of  a  street  to  the  other,  requests  to  charge  that  defendant  was  entitled 
to  assume  that  plaintiff  would  continue  in  the  direction  he  was  going  un- 
til he  gave  reasonable  notice  of  going  in  a  different  direction,  and  that 
plaintiff,  who  when  first  observed  was  walking  In  a  place  of  safety,  would 
continue  to  exercise  ordinary  care,  not  only  In  crossing,  but  In  continuing 
on  his  way,  were  properly  refused,  as  assuming,  contrary  to  the  evidence, 
that  plaintiff.  If  he  had  continued  on  his  way,  walking  beside  a  car 
track,  would  have  been  In  a  place  of  safety,  and  that  he  did  not  seasona- 
bly Indicate  his  Intention  to  change  his  course,  and  was  not  In  the  eier- 
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else  of  ordinary  care  In  attempting  to  cross  the  street  when  he  did,  ob- 
serving the  automobile  from  100  to  300  feet  away. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ||  605,  596-612 ;  Dec. 
Dig.  I  252.*] 

3.  Tbial    (I  260*) — iNSTBucnoNS  —  Requests  to   Chabge  —  Instructions 

Given. 

Where  the  jury  were  properly  Instructed  on  the  issues  In  the  case,  the 
refusal  of  requests  to  charge  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {|  651-659 ;  Dec.  Dig. 
I  260.*] 

4.  Municipal  Cobpobations  (§  705*) — Stbeets — Use — Cabe  Required. 

A  pedestrian  and  the  operator  of  an  automobile  have  equal  rights  In 
a  city  street,  and  each  Is  bound  to  use  ordinary  care  to  avoid  the  other. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |f 
1515-1517 ;   Dec  Dig.  |  705.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire ;  Edgar  Aldrich,  Judge. 

Action  by  Alvah  W.  Sargent  against  John  P.  Lane.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

Edward  C.  Stone,  of  Boston,  Mass.  (Sawyer,  Hardy  &  Stone,  of 
Boston,  Mass.,  on  the  brief),  for  plaintiff  in  error. 

John  L.  Mitchell,  of  Portsmouth,  N;  H.  (John  H.  Bartlett,  of  Brock- 
ton, Mass.,  on  the  brief),  for  defendant  in  error. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

BINGHAM,  Circuit  Judge.  The  plaintiff,  Sargent,  a  citizen  of  the 
state  of  New  Hampshire,  brings  this  action  against  the  defendant, 
Lane,  a  citizen  of  the  commonwealth  of  Massachusetts,  in  the  District 
Court  of  the  United  States  for  the  District  of  New  Hampshire,  to  re- 
cover damages  for  injuries  received  on  August  4,  1912,  by  being  run 
into  by  an  automobile  operated  by  the  defendant.  The  accident  took 
place  while  the  plaintiff  was  crossing  Main  street,  in  Salisbury,  Mass. 
There  was  a  trial  by  jury  and  a  verdict  for  the  plaintiff.  The  case  is 
now  here  on  defendant's  bill  of  exceptions,  and  the  errors  assigned 
are  to  the  exclusion  of  certain  evidence  offered  by  the  defendai^t  and 
the  refusal  of  the  judge  to  give  certain  requests  for  rulings. 

The  accident  having  occurred  in  Massachusetts,  and  the  law  of  the 
road  of  that  state  being  a  material  point  in  the  case,  the  defendant  of- 
fered to  show  what  the  law  of  Massachusetts  on  that  subject  was  by 
introducing  in  evidence  three  decisions  of  the  Massachusetts  Supreme 
Judicial  Court,  as  reported  in  Galbraith  v.  West  End  St.  Ry.  Co.,  165 
Mass.  581,  43  N.  E.  501,  Scannell  v.  Boston  Elevated  Ry.  Co.,  176 
Mass.  173,  57  N.  E.  341,  and  Commonwealth  v.  Horsfall,  213  Mass. 
232, 100  N.  E.  362,  Ann.  Cas.  1914A,  682.  The  evidence  was  excluded, 
and  the  defendant  excepted.  The  trial  court,  in  excluding  the  evidence, 
made  the  following  ruling : 

"I  think  tbls  question  Is  a  question  of  law  for  the  court  to  pass  upon,  and 
the  court  Is  very  glad  to  have  any  citation  of  Massachusetts  law  submitted  to 
the  court,  and  the  court  will  Instruct  the  jury  upon  what  the  Massachusetts 

*For  other  casee  see  same  topic  A  S  ntxmbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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law  Is.  Upon  that  assnmption,  with  this  view  of  the  law,  the  court  will  not 
allow  the  opinions  of  the  Massachusetts  court  which  have  been  called  to  Its 
attention  to  be  read  to  the  Jury/* 

[1]  The  defendant  contends  that  the  law  of  Massachusetts,  where 
the  accident  occurred,  is  the  law  of  a  foreign  jurisdiction,  and  must  be 
proved  as  a  fact ;  that  the  court  could  not  take  judicial  cognizance  of 
it.  This  contention  cannot  be  sustained.  In  Mills  v.  Green,  159  U. 
S.  651,  657,  16  Sup.  Ct.  132,  134  (40  L.  Ed.  293),  Mr.  Justice  Gray,  in 
delivering  the  opinion  of  the  court,  said : 

"The  lower  courts  of  the  United  States,  and  this  court,  on  appeal  from  their 
decisions,  take  judicial  notice  of  the  Constitution  and  public  laws  of  each 
state  of  the  Union.  Owlngs  v.  Hull,  9  Pet  607,  625  [9  L.  E^d.  246] ;  Lamar 
V.  Mlcou,  112  U.  S.  452,  474  [5  Sup.  Ct  221,  28  L.  Ed.  751] ;  Id.,  114  U.  S. 
218,  223  [5  Sup.  Ct  857,  29  L.  Ed.  94] ;  Hanley  v.  Donoghue,  116  U.  S.  1,  6 
[6  Sup.  Ct  242,  29  L.  Ed.  535] ;  Fourth  National  Bank  v.  Francklyn,  120  U. 
S.  747,  751  [7  Sup.  Ct  757,  30  L.  Ed.  825] ;  Gormley  v.  Bunyan,  138  U.  S.  623 
[11  Sup.  Ct  453,  34  L.  Bd.  1086] ;  Martin  v.  Baltimore  &  Ohio  Railroad,  151 
U.  S.  673,  678  [14  Sup.  Ct.  533,  38  L.  Ed.  311]." 

And  in  Hanley  v.  Donoghue,  116  U.  S.  1,  6,  6  Sup.  Ct.  242,  245  (29 
L.  Ed.  535),  the  same  Justice,  in  speaking  for  the  court,  said : 

"In  the  exercise  of  Its  general  appellate  jurisdiction  from  a  lower  court  of 
the  United  States,  this  court  takes  judicial  notice  of  the  laws  of  every  state 
of  the  Union,  because  those  laws  are  known  to  the  court  below  as  laws  alone, 
needing  no  averment  or  proof.    ♦    ♦    ♦ 

"But  on  a  writ  of  error  to  the  highest  court  of  a  state,  In  which  the  re- 
visory power  of  this  court  Is  limited  to  determining  whether  a  question  of 
law  depending  upon  the  Constitution,  laws,  or  treaties  of  the  United  States 
has  been  erroneously  decided  by  the  state  court  upon  the  facts  before  It — 
while  the  law  of  that  state,  being  known  to  its  courts  as  law.  Is  of  course 
within  the  judicial  notice  of  this  court  at  the  hearing  on  error — yet,  as  In 
the  state  court  the  laws  of  another  state  are  but  facts,  requiring  to  be  proved 
In  order  to  be  considered,  this  court  does  not  take  judicial  notice  of  them, 
unless  made  part  of  the  record  sent  up,  as  In  Green  v.  Van  Buskirk,  7  Wall. 
139  [19  L.  Ed.  109].     ♦    ♦    ♦ 

''Where  by  the  local  law  of  a  state  (as  In  Tennessee,  Hobbs  v.  Memphis  & 
Charleston  Railroad,  9  Helsk.  873)  its  highest  court  takes  judicial  notice  of 
the  laws  of  other  states,  this  court  also,  on  writ  of  error,  might  take  judicial 
notice  of  them.*' 

See  Martin  v.  Baltimore  &  Ohio  Railroad,  151  U.  S.  673,  678,  14 
Sup.  Ct.  533,  38  L.  Ed.  311. 

The  Pawashick,  2  Low.  142,  Fed.  Cas.  No.  10,851,  a  case  relied 
upon  by  the  defendant  in  support  of  his  contention,  is  not  in  point. 
There  the  question  was  whether  a  federal  court  would  take  judicial 
notice  of  the  law  of  a  foreign  country  or  it  should  be  proved  as  a  fact. 

[2]  The  defendant  also  complains  of  the  refusal  of  the  court  to 
give  the  following  instructions : 

(1)  'The  defendant  had  the  right  to  assume  as  he  drove  down  the  state 
highway  that  the  plaintiff  would  continue  in  the  direction  he  was  going  im- 
til  and  unless  the  latter  gave  reasonable  notice  of  his  going  in  another  di- 
rection." 

(2)  '*The  defendant  had  the  right  to  assume  that  the  plaintiff,  who  was, 
when  first  observed  by  the  defendant,  walking  in  a  place  secure  from  Injury, 
would  continue  to  exercise  ordinary  care,  not  only  In  crossing,  but  In  con- 
tinuing on  his  way." 
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Both  of  these  requests  were  properly  denied.  They  assumed,  con- 
trary to  the  evidence  in  the  case,  that  the  plaintiff,  if  he  had  continued 
on  his  way  walking  beside  the  car  track,  would  have  been  in  a  place  of 
safety,  that  he  did  not  seasonably  indicate  his  intention  to  change  his 
course,  and  that  he  was  not  in  the  exercise  of  ordinary  care  in  attempt- 
ing to  cross  to  the  east  side  of  the  street  at  a  time  when,  as  he  observed, 
the  defendant  was  from  250  to  300  feet  back  of  him,  and,  as  the  de- 
fendant testified,  from  100  to  300  feet.  As  the  requests  were  not  ap- 
plicable to  the  facts  as  presented  by  the  evidence,  and  would  have 
tended  to  mislead  and  confuse  the  jury,  the  court  did  not  err  in  declin- 
ing to  give  them. 

[3,  4]  Furthermore,  the  jury  were  properly  instructed.  The  court 
charged  them,  in  substance,  that  the  plaintiff  and  the  defendant  had 
equal  rights  in  the  use  of  the  street,  and  each,  in  the  exercise  of  his 
rights,  was  bound  to  use  ordinary  care  with  reference  to  the  other. 

The  judgment  of  the  District  Court  is  affirmed,  and  the  defendant 
in  error  recovers  his  costs  on  appeal. 


(217  red.  240) 

CACHE  CREEK  MINING  00.  v.  BRAHENBERG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  13,  1914.) 

No.  2387. 

1.  Mines  and  Minerals  (§  38*) — Fobfeitube  of  Glaju — Pleading. 

Where,  in  a  suit  to  determine  an  adverse  claim  to  a  mining  location,  de- 
fendant answered,  admitting  plaintifTs  location  as  alleged,  but  denied 
that  plaintiff  since  1909  had  performed  the  annual  assessment  work  re- 
quired by  law  to  hold  the  claim,  and  alleged  that  by  reason  thereof  it  be- 
came forfeited,  and  reverted  to  the  public  domain.  Held  that,  in  the  ab- 
sence of  objection  at  the  trial,  the  allegations  of  the  answer  were  suffi- 
cient to  support  a  plea  of  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {| 
87%-113;    Dec.  Dig.  §  38.*1 

2.  Appeal  and  Erbob   (§  1056*) — Review — ^Rulings  on  Evidence — Pbeju- 

DICE. 

Where,  on  an  issue  as  to  whether  plaintiff's  work  on  a  mining  claim  had 
been  sufficient,  the  court  gave  careful  instructions  touching  the  amount 
of  labor  necessary  to  be  done,  and  how  the  Jury  should  ascertain  and  de- 
termine the  value  of  such  that  was  done,  the  admission  of  evidence  of  the 
opinion  of  a  workman  as  to  the  value  of  the  work,  with  which  he  was 
personally  familiar,  was  not  prejudicial  to  plaintiff,  though  not  fuUy 
qualified  as  an  expert 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4187- 
4193,  4207 ;   Dec.  Dig.  |  1056.*] 

In  Error  to  the  District  Ck)urt  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska ;  Robert  W.  Jennings,  Judge. 

Action  by  the  Cache  Creek  Mining  Company  against  Henry  Brahen- 
berg.    Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

The  complaint  in  this  case  (plaintiff  in  error  being  the  plaintiff  below)  in 
brief  shows  that  on  July  28,  1905,  one  Joseph  Anderson  located  claim  No.  1 
above  on  Dollar  creek,  in  the  district  of  Alaska,  stating  the  manner  of  loca- 

*For  other  cases  see  same  topic  A  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  tc  data,  ft  Rep'r  Indexes 
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Hon,  and  that  for  a  valuable  consideration  Anderson  thereafter  sold,  trans- 
ferred, and  set  over  the  said  claim  to  plaintiff;  that  plaintiff  has  since  been 
entitled  to  the  possession  of  said  claim,  and  has  in  each  year  done  and  per- 
formed the  full  and  requisite  amount  of  assessment  and  development  work  for 
holding  it  under  existing  law;  but  that  in  the  year  1912  the  defendant  did 
trespass  thereon,  and  unlawfully,  wrongfuUy,  and  without  right  take  posses- 
sion thereof  from  plaintiff,  and  so  wrongfully  withholds  the  same  from  plain- 
tiff, to  its  damage  in  the  sum  of  $5,000.  Judgment  for  possession  and  for  the 
damages  alleged  is  prayed.  The  answer  of  defendant  admits  the  location  by 
plaintiff  as  alleged,  but  denies  that  plaintiff  has,  since  the  year  1909,  per- 
formed the  annual  labor  required  by  law  to  hold  said  claim,  or  any  labor 
thereon,  and  alleges  that  by  reason  thereof  the  claim  became  forfeited,  and 
reverted  to  the  public  domain.  The  answer  further  sets  up  location  by  the 
defendant  in  August,  1912,  his  entry  into  possession,  and  claim  of  right  there- 
under. The  cause  was  tried  by  a  jury,  and  verdict  and  judgment  resulted 
for  defendant. 

John  Lyons,  of  Valdez,  Alaska,  James  E.  Fenton,  of  San  Francisco, 
Cal.,  and  William  A.  Gilmore,  of  Nome,  Alaska,  for  plaintiff  in  error. 

T.  C.  West,  of  San  Francisco,  Cal.,  and  E.  E.  Ritchie,  of  Valdez, 
Alaska,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
But  two  assignments  of  error  are  relied  upon  in  the  briefs  of  counsel 
for  plaintiff  in  error  for  a  reversal  of  the  cause.    These  are : 

First,  the  vahdity  of  plaintiff's  location  being  admitted  by  the  an- 
swer, it  was  incumbent  upon  the  defendant  to  plead  forfeiture  of  the 
claim  through  failure  to  do  the  proper  annual  assessment  work,  and 
that  this  the  defendant  has  not  sufficiently  done ;  and. 

Second,  the  admission  of  certain  testimony  of  the  witness  Rimmer 
over  objections  and  exceptions. 

[  1  ]  As  to  the  first  assignment,  it  must  be  conceded  that  the  allega- 
tions setting  up  forfeiture  are  meager,  but  they  do  state  that  "all  of 
plaintiff's  right  to  and  in  said  claim  became  forfeited,  and  the  said  claim 
and  all  of  it  became  a  part  of  the  public  domain,  subject  to  location 
according  to  law  as  mineral  land,  long  prior  to  the  year  1912,"  and  this 
in  conjunction  with  a  denial  that  plaintiff  has  performed  the  annual 
labor  required  by  law  to  hold  said  claim  since  the  year  1909,  or  that  it 
has  performed  any  labor  upon  said  claim  subsequent  to  that  date.  A 
trial  was  had  upon  practically  the  sole  issue  as  to  whether  plaintiff  had 
performed  the  requisite  annual  labor  for  holding  the  claim,  and  whether 
by  reason  of  a  failure  in  that  respect  it  had  suffered  a  forfeiture,  and 
the  concrete  question  was  concisely  submitted  to  the  jury  by  clear  in- 
structions for  their  finding.  No  objection,  so  far  as  the  record  shows, 
was  ever  interposed  or  made  to  the  sufficiency  of  the  pleading  until 
upon  this  appeal,  and  the  question  now  is  whether  in  the  light  of  the 
record,  judgment  having  been  entered  upon  the  verdict,  the  allegations 
of  the  answer  are  sufficient  to  support  a  plea  of  forfeiture. 

A  forfeiture  must  be  set  up  before  it  can  be  insisted  upon.  Bishop 
V.  Baisley,  28  Or.  119,  41  Pac.  936.  This  the  defendant  attempted  to 
do,  and  meagerly  and  imperfectly  stated  his  defense.  The  result  is  an 
imperfect  statement  of  a  good  defense.    Such  a  statement,  it  has  gen- 
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erally  been  held,  is  sufficient  to  support  the  verdict  and  judgment.    The 
rule  has  been  stated  thus : 


"A  defect  in  a  pleading,  whether  of  substance  or  form,  which  wonld  have 
been  fatal  on  demurrer,  is  cured  by  verdict,  if  the  issue  Joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  defectively  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  that  the  jury  would  have  given,  the  verdict."" 
Houghton  &  Palmer  v.  Beck,  9  Or.  325. 

See,  also,  Booth  v.  Moody,  30  Or.  222,  225,  46  Pac.  884. 

The  pleading  in  the  case  at  bar,  in  the  light  of  the  rule,  must  be  held 
to  be  sufficient. 

[2]  Referring  to  the  second  assignment,  the  witness  Rimmer  was 
permitted  to  give  his  estimate  as  to  what  certain  work  was  worth, 
shown  by  the  plaintiff  to  have  been  done  as  assessment  work.  His  tes- 
timony, so  far  as  is  necessary  to  illustrate  the  situation  is  as  follows : 

"In  September,  1911,  I  was  working  about  a  mile  or  a  little  over  from  there 
mining.  I  afterwards  saw  the  work  that  was  done  there.  It  was  just  plow- 
ing, scraping,  preliminary  work,  about  1,400  feet  long.  The  going  rate  of 
wages  in  that  district  at  that  time  was  $5  a  day  and  board.  I  don't  know 
what  horses  were  worth  up  there.  Q.  Are  you  familiar  with  the  country 
there  along  Dollar  creek ;  that  is,  the  character  of  the  ground?  A.  Yes,  sir. 
Q.  Do  you  know  about  how  much  work  it  takes  to  move  such  dirt  as  was 
removed  by  the  Cache  Creek  Mining  Company  there?  A.  I  think  I  do.  Q. 
What  would  you  say  that  work  is  worth?  By  the  Court:  What  is  that  work 
worth,  done  the  way  the  plaintiff  says  he  did  it — not  what  is  it  worth  done 
some  other  way?  A.  Why,  I  think  about  $150  would  be  a  liberal  allowance 
for  that  kind  of  work  in  the  ditch.*' 

The  real  objection  is  that  it  was  not  proper  for  Rimmer  to  give  his 
opinion  touching  the  value  of  the  work  done.  He  was  probably  not 
fully  qualified  to  testify  as  an  expert,  yet  he  had  the  general  knowledge 
that  most  workmen  about  mines  have  touching  the  value  of  assessment 
work.  The  court  gave  careful  instructions  touching  the  amount  of 
labor  necessary  to  be  done,  and  as  to  how  the  jury  should  ascertain 
and  determine  the  value  of  such  as  was  done,  and  in  view  of  this  fact 
we  are  strongly  impressed  that  no  reversible  error  was  committed  in 
allowing  Rimmer's  testimony  to  go  to  the  jury.  If  error  at  all,  it  was 
harmless. 

Other  questions  were  discussed,  and  are  suggested  in  the  brief  of 
counsel ;  but  they  are  not  presented  by  the  record,  and  cannot  be  con- 
sidered. 

Judgment  affirmed. 
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(217  Fed.  321) 

LEWIS,  LEONHARDT  &  CO.  v.  SOUTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  16,  1914.) 

No.  2466. 

1.  Cabbiebs  (§  32*)  — MiixiNQ  in  Tbansit  —  Thbouqh  Rates  —  Discbimina- 

TioN — Rebates. 

Complainant  at  Knoxville  manufactured  a  saccharine  feed  consisting 
of  50  per  cent,  oats  and  com,  26  per  cent,  molasses,  10  per  cent,  cotton 
seed  meal,  10  per  cent  com  shive,  and  4  per  cent,  salt  The  com  and 
oats  were  shipped  from  points  north  of  the  Ohio  river  through  Cincin- 
nati and  X<ouisyille,  and  the  other  ingredients,  except  the  salt,  from  points 
in  the  South,  The  feed  was  shipped  from  Knoxville  to  points  east  and 
south,  and  by  an  agreement  with  defendant  complainant  was  allowed  a 
milling  in  transit  privilege,  by  which  the  feed  was  shipped  out  on  the 
through  rates  applying  to  the  com  and  oats.  Since  these  grains  com- 
posed only  half  of  the  feed,  complainant  at  first  was  compelled  to  sell 
locally  one-half  of  the  com  and  oats  shipped  in,  but,  this  being  incon- 
venient, it  was  later  arranged  that  complainant  should  be  permitted  to 
ship  out  double  the  quantity  of  feed  as  compared  with  the  corn  and  oats 
shipped  in.  Complainant  paid  the  inbound  local  rates  on  the  articles  en- 
tering into  the  product  and  the  outbound  proportional  rates  on  the  feed 
and,  under  arbitrary  calculations,  was  afterwards  reimbursed  in  the  form 
of  refunds  on  the  hypothesis  that  the  ingredients  were  all  transit  arti- 
cles like  the  corn  and  oats,  and  so  entitled,  when  milled,  to  the  transit 
rate.  Held,  that  such  agreement  violated  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c.  104.  24  Stat  379  [U.  S.  Comp.  St  1913,  f  8564])  {  2,  pro- 
hibiting  rebates,  sections  6,  10,  as  amended  by  Act  March  12,  1889,  c. 
382,  f§  1,  e,  25  Stat  855,  856  (sections  8569,  8574),  forbidding  the  col- 
lection or  receipt  of  less  compensation  for  transportation  of  property 
than  is  specified  in  published  schedules  of  rates,  and  Elkins  Act  Feb.  19, 
1903,  c.  708,  32  Stat  847  (sections  8597-8599),  prohibiting  concessions, 
rebates,  etc 

[Ed.  Note. — ^For  other  cases,  see  (carriers,  Cent.  Dig.  |f  83-85;  Dec. 
Dig.  f  32.*] 

2.  Cabbiebs  (§  35*) — Intebstatb  Commebcb — ^iLLEOALrrr  op  Contbaot — ^Ao- 

TioN  FOB  Damages. 

Where  a  contract  between  a  shipper  and  a  carrier  for  a  milling  in 
transit  privilege  was  illegal  as  violative  of  the  Interstate  Commerce  Act 
and  the  illegal  portion  was  alone  sufficient  to  vitiate  the  whole  contract, 
complainant  could  not  recover  damages  for  its  breach. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  I  94;  Dec.  Dig. 
I  35.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee;  Edward  T.  Sanford,  Judge. 

Action  by  Lewis,  Leonhardt  &  Co.  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

G.  W.  Pickle,  of  Knoxville,  Tenn.,  for  plaintiffs  in  error. 
Leon  Jourolmon,  of  Knoxville,  Tenn.,  and  C.  B.  Northrop,  of  Wash- 
ington, D.  C,  for  defendant  in  error. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
TUTTLE,  District  Judge. 

WARRINGTON,  Circuit  Judge.  This  was  an  action  to  recover 
damages  ($100,000)  for  breach  of  a  contract,  set  out  in  the  first  and 

*For  oUier  cases  see  same  topic  A  i  NtmBBB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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third  counts  of  the  declaration.  The  contract  in  each  of  the  forms  al- 
leged concerned  a  milling  in  transit  arrangement,  entered  into  by  the 
parties  in  1901,  and  in  one  form  or  another  observed  until  1907,  when 
the  ultimate  breach  complained  of  occurred.  At  the  close  of  plaintiff's 
evidence  a  motion  to  direct  a  verdict  in  favor  of  defendant  was  al- 
lowed, and  plaintiffs  bring  error. 

[1]  Prior  to  and  in  1901  the  plaintiffs  were  engaged  in  the  busi- 
ness of  selling  hay,  grain,  and  feed,  at  Knoxville,  and  in  December 
of  that  year  they  added  to  their  business  the  manufacture  and  sale  of 
dairy  feed,  called  "Saccharine  Feed."  The  contract  is  alleged  to 
have  been  made  through  letters,  schedules,  and  documents  appearing 
in  the  record,  and  in  substance  to  have  been  this:  That  plaintiffs 
should  establish  a  manufacturing  plant  at  Knoxville,  and  pay  upon 
the  raw  material  shipped  to  and  manufactured  at  the  plant  and  upon 
the  feed  shipped  out  no  greater  rate  than  the  established  through  rate 
on  the  product  frcMtn  the  point  of  original  shipment  of  raw  material 
to  the  point  of  sale  and  delivery  of  the  feed ;  that  for  every  50  pounds 
of  oats  and  com,  or  corn  products,  shipped  to  Knoxville  and  there 
milled  as  part  of  the  feed,  the  plaintiffs  should  have  the  right  to  ship 
over  defendant's  lines  to  ultimate  destinations  100  pounds  of  the 
product,  or  in  like  ratio  or  proportion;  and  that  defendant  for  a 
short  season  complied  with  the  contract,  and  issued  and  published  its 
tariff  and  rate  sheets  accordingly.  The  provision  stating  the  relation 
in  quantities  between  raw  material  shipped  in  and  finished  product 
shipped  out,  is  called  in  the  evidence  a  *'two  for  one"  arrangement; 
this  provision  appears  in  the  first  count,  but  not  in  the  third,  and  con- 
stitutes  the  main  difference  between  the  counts;  and,  while  it  is  said 
to  have  originated  with  the  railroad  and  to  have  been  forced  on  plain- 
tiffs, it  was  acquiesced  in  too  long  by  all  parties  to  escape  the  effect 
of  the  rule  touching  the  practical  construction  of  contracts.  It  was 
further  alleged  that  the  arrangement  was  to  be  continued  so  long  as 
the  privilege  of  milling  in  transit  was  granted  to  other  persons  at 
Knoxville.  The  saccharine  feed,  according  to  schedules  filed  by  de- 
fendant, consisted  of  ingredients  and  in  proportions :  com  35  per  cent., 
oats  15  per  cent.,  molasses  26  per  cent.,  cotton  seed  meal  10  per  cent., 
com  shive  10  per  cent.,  salt  4  per  cent.  An  article  known  as  marsden 
feed,  which  is  described  as  "composed  of  the  entire  stalk  of  corn, 
blade,  and  shuck"  except  the  pith  of  the  stalk,  was  for  a  time  used  in 
the  mixture  in  question,  but  was  changed  in  name  to  that  of  "corn 
shive"  at  the  instance  of  the  railroad;  and  later  rice  chaff  was  used 
in  place  of  com  shive. 

It  will  be  observed  that  oats  and  com  constituted  50  per  cent.,  and 
that  the  remaining  articles  made  up  the  other  50  per  cent,  of  the  in- 
gredients entering  into  the  feed.  The  oats  and  corn  so  used  at  Knox- 
ville, were  shipped  from  points  north  of  the  Ohio  river  through  Cin- 
cinnati and  Louisville.  The  other  ingredients  were  shipped  into 
Knoxville  generally  from  the  following  places:  Molasses  and  rice 
chaff  from  New  Orleans,  cotton  seed  meal  from  Memphis,  and  salt 
from  Cincinnati.  While  the  feed  was  shipped  from  Knoxville  to  many 
points  east  and  south  of  that  city,  it  was  stipulated  by  the  parties  that 
what  was  true  in  respect  of  such  shipments  from  Knoxville  out  is  suffi- 
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ciently  illustrated  by  the  facts  in  relation  to  shipments  from  Klnox- 
ville  to  Norfolk  and  Richmond.  Thus  Knoxville  was  the  transit 
point  within  the  territory  indicated  by  the  points  of  origin  of  the  ar- 
ticles used  in  the  milling  process  and  the  destinations  of  the  product 
into  which  they  were  converted. 

The  local  rates  into  Knoxville  and  out  and  the  through  rates  upon 
the  articles  entering  into  the  composition,  as  also  the  throu^  rate  ap- 
plied to  the  product,  and  the  use  and  application  made  of  some  of  these 
rates,  during  the  period  in  question,  will  serve  to  explain  the  opera- 
tion and  effect  and  the  true  intent  of  the  contract  in  dispute.  For 
present  purposes  it  is  enough  to  refer  to  the  rates  mentioned  in  the 
margin.^  There  are  two  methods  of  practical  performance  of  the  con- 
tract shown  in  the  record.  For  a  time  prior  to  the  "two  for  one" 
arrangement  the  plaintiffs  shipped  into  Knoxville  double  the  quantity 
of  oats  and  com  used  in  any  given  quantity  of  feed  shipped  out.  Of 
the  oats  and  com  so  shipped  in,  one  half  was  sold  locally  ai?d  the  other 
half,  with  an  equal  quantity  of  the  other  articles,  was  used  in  making 
the  feed.  When  the  product  was  shipped  out,  it  was  treated  as  equal 
to  the  total  quantity  of  oats  and  corn  shipped  in,  and  so  entitled  to 
the  through  rate  that  would  have  been  chargeable  upon  the  product 
if  it  had  moved  from  Cincinnati  or  Louisville  to  Norfolk  or  Rich- 
mond. This  plan  was  apparently  adopted  as  a  basis  for  shipping  out 
feed  equal  in  quantity  to  that  of  the  oats  and  corn  shipped  in.  The 
plaintiffs  complained  of  the  plan  because  it  imposed  upon  them  the 
trouble  of  selling  one-half  the  oats  and  corn  locally,  and  unnecessarily 
complicated  the  accounts  of  both  parties,  as  also  the  settlements  of 
freight  charges.  The  plan  was  abandoned  and  the  two  for  one  arrange- 
ment substituted  as  an  "equivalent."  The  latter  arrangement  did  not 
require  shipping  in  more  oats  and  com  than  were  needed  in  making 
the  feed;  thereafter,  if  not  before,  the  molasses,  rice  chaff,  cotton 
seed  meal,  and  salt  were  in  effect,  though  not  in  name,  given  the  ben- 
efits of  the  privilege  of  milling  in  transit  regardless  of  the  differences 
in  points  of  origin  between  these  articles  themselves  and  between  such 

1  The  local  rate  (per  100  lbs.)  on  oats  or  com  In  car  loads  from  either  Cin- 
cinnati or  Louisville  to  Knoxville  was  19  cents,  the  through  rate  on  com  or 
oats,  as  also  on  feed,  from  either  of  the  first  two  cities  named  to  Norfolk  or 
Richmond  in  car  loads  was  12  cents  per  100  pounds,  and  the  local  proportional 
rates  allowed  plaintiffs  on  their  feed  from  Knoxville  out,  were  8  cents  to  Nor- 
folk and  6.9  cents  to  Richmond  (and  these  rates  appear  in  the  testimony  of 
plaintiffs*  principal  witness  and  were  used  in  the  freight  settlements,  though 
they  are  not  shown  to  have  been  set  out  in  any  published  tariff),  while  the 
published  tariff  rate  between  the  same  cities  on  feed  in  either  car  loads,  or 
less  than  car  loads,  was  27  cents.  The  local  rates  per  100  pounds  in  car 
loads  into  Knoxville  on  the  other  articles  entering  Into  the  feed  were:  Mo- 
lasses and  rice  chaff  from  New  Orleans  25  cents  and  20  cents,  respectively; 
cotton  seed  meal  from  Memphis  13  cents ;  salt  from  Cincinnati  13  cents ;  and 
the  through  rates  on  these  last-named  articles  from  their  several  initial  points 
to  Norfolk  or  Richmond  were,  in  the  order  just  mentioned,  26  cents,  26  cents, 
25  cents,  and  18.5  cents.  The  through  rates  on  feed  (in  1901  to  1904)  from 
Memphis  to  Norfolk  or  Richmond  were  35  cents  and  59  cents,  and  thereafter 
29  cents  and  41%  cents,  respectively,  In  car  loads  and  less  than  car  loads; 
and  the  rates  on  saccharine  dairy  feed  from  New  Orleans  to  Norfolk  and 
Richmond  were  (in  1901  to  1905)  37  cents  and  (after  March,  1905)  26  cents, 
respectively,  in  either  car  loads  or  less  than  car  loads. 
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points  (except  as  to  the  salt)  and  those  of  the  oats  and  com ;  and  after 
the  ingredients  including  oats  and  com,  were  assembled  and  milled 
at  Knoxville,  the  product  was  still  treated  as  entitled  to  the  through 
rate  the  same  as  it  had  been  imder  the  first  plan. 

It  cannot  escape  notice  that  under  the  applicable  rate  classification 
none  of  the  articles  comprised  in  plaintiffs*  saccharine  feed  was  "feed" 
when  shipped  into  Knoxville;  and  that  the  through  rate  on  feed  be- 
tween Cincinnati  or  Louisville  and  Norfolk  or  Richmond  was  lower 
than  the  through  rate  on  any  of  the  ingredients  entering  into  plain- 
tiff's mixture  except  oats  and  com.  True,  there  was  a  through  rate 
alike  on  feed  from  Memphis  and  saccharine  dairy  feed  from  New 
Orleans,  both  to  Norfolk  and  Richmond;  but  no  milKng  in  transit 
privilege  concerning  feeds  or  their  ingredients  originating  at  such 
points  was  shown,  and,  in  short,  they  were  not  made  transit  articles 
at  all.  Hence,  as  regards  the  milling  in  transit  privilege  in  question, 
we  may  safely  eliminate  feed  originating  at  Memphis  or  saccharine 
dairy  feed  at  New  Orleans  and,  as  respects  transit  articles,  confine 
our  attention  to  feed  and  oats  or  com  originating  at  Cincinnati  or 
Louisville.  It  will  be  recalled  that  the  through  rate  on  feed  from  Cin- 
cinnati or  Louisville  to  Norfolk  or  Richmond  was  12  cents ;  and  the 
plaintiff,  Lewis,  testified,  in  respect  of  plaintiffs'  milling  in  transit 
privilege  and  of  this  rate,  that  "all  in  excess  of  12  cents  is  the  ship- 
per's money  when  the  transaction  is  completed." 

The  controlling  question  thus  arises  whether  the  contract  relied  on 
could  be  lawfully  made.  The  insistence  for  plaintiffs  in  substance  is : 
The  contract  related  only  to  the  milling  in  transit  privilege  and  not 
to  rates;  it  was  entered  into  before  the  enactment  of  the  Hepburn 
law,  was  not  until  the  passage  of  that  act  within  the  jurisdiction  of 
the  Interstate  Commerce  Commission,  and  so  the  parties  were  at  lib- 
erty to  make  such  nonexclusive  arrangement  as  they  saw  fit;  and 
since  the  privilege  was  similar  to  other  milling  privileges  given  by 
defendant  in  Knoxville,  the  only  course  open  to  the  railroad  was  ei- 
ther to  withdraw  all  such  privileges,  mcluding  plaintiffs',  or  simply  to 
introduce  new  rates.  It  is  enough  to  say  of  "similar  privileges"  at 
Knoxville  that  no  other  privilege  like  the  one  now  in  issue  was  shown. 
The  argument  that  this  contract  had  no  relation  to  rates  cannot  be 
sustain^.  The  essential  object  of  the  usual  milling  in  transit  priv- 
ilege is  to  enable  shippers  to  employ  a  method  of  transit  which,  but 
for  the  privilege,  would  subject  the  material  to  local  rates  instead  of 
entitling  it  to  an  ultimate  through  rate.  The  through  rate  is  applied 
later  upon  the  theory  and  the  condition  that  stoppage  at  the  transit 
point  was  for  some  legitimate  treatment  of  the  material,  and  that  the 
continuation  of  the  transit  desired  is  of  the  same  material,  its  prod- 
uct or  equivalent,  to  a  through  rate  destination.  See  In  re  Substitution 
of  Tonnage  at  Transit  Points,  18  Interst.  Com.  Com'n  R.  280,  284. 
Thus  the  object  at  last  is  to  escape  local  rates  and  secure  a  through 
rate ;  indeed,  apart  from  this  object  a  milling  in  transit  privilege  would 
have  no  reason  to  exist.  The  privilege  of  course  enters  into  the  cost 
of  transportation,  and  so  in  effect  is  part  of  the  contract  for  through 
shipment ;  this  is  ordinarily  covered  by  the  rate ;  and  such  is  the  the- 
ory upon  which  the  privilege  is  required  to  be  specified  in  the  pub- 
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lished  tariff.  Unlawful  Rates  on  Trans.  Cotton  by  K.  C.  M.  &  B. 
R.  R.,  8  Interst.  Com.  Com'n  R.  121,  135,  opinion  by  Commissioner 
Prouty  in  1899;  and  see  Shiel  &  Co.  v.  111.  Cent.  R.  R.  Co.,  12  Interst. 
Com.  Com'n  R.  210,  215,  decided  in  1907.  True,  the  privilege  may 
involve  more  service  and  expense  (such  as  excessive  switching  and 
detention  of  cars  and  the  like  at  the  transit  point)  than  the  carrier  can 
afford  to  undertake  for  the  rate ;  in  that  event  an  additional  reason- 
able charge  may  be  imposed  (Southern  Ry.  Co.  v.  St.  Louis  Hay  Co., 
214  U.  S.  297,  301,  29  Sup.  Ct.  678,  53  L.  Ed.  1004),  but  this  does 
not  change  the  real  nature  and  effect  of  the  privilege.  The  integrity 
alike  of  the  local  rates  and  the  through  rate  is  manifestly  dependent 
upon  the  nature  of  the  privilege,  as  well  as  its  observance.  And  if  the 
privilege  now  in  issue,  either  in  terms  or  as  it  was  practically  under- 
stood and  interpreted  by  the  parties,  failed  to  protect  these  rates,  it 
was,  as  we  shall  see,  quite  as  certainly  violative  of  the  law  before  the 
passage  of  the  Hepburn  Act  as  it  was  after ;  but  it  is  to  be  observed 
that  the  right  in  Congress  (and  its  right  is  conceded)  to  empower  the 
Interstate  Commerce  Commission  to  regulate  such  privileges,  logically 
leads  to  the  conclusion  that  the  power  of  the  railroad  in  respect  of  the 
privileges  is  in  its  nature  a  continuing  power  and  similar  in  character  to 
the  rate-making  power,  and  the  free  and  proper  exercise  of  such  power 
cannot  be  fettered  by  contract.  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  66,  82,  28  Sup.  Ct.  428,  52  L.  Ed.  681 ;  LouisviUe  &  Nash- 
ville R.  R.  V.  Mottley,  219  U.  S.  468,  482,  31  Sup.  Ct.  265,  55  L.  Ed. 
297,  34  L.  R.  A.  (N.  S)  671.  There  can  be  no  difference  at  bottom 
between  the  right  directly  to  change  or  withdraw  a  rate  and  the  right 
indirectly  to  do  the  same  thing  through  alteration  or  withdrawal  of  a 
milling  in  transit  privilege. 

Furthermore,  plaintiffs*  argument  fails  to  give  due  weight  to  the 
effect  upon  the  rates,  which  resulted  from  shipping  the  ingredients 
of  the  feed  from  the  different  sources  stated  into  the  transit  point 
and  then  shipping  the  feed  out  under  a  through  rate  which  was  not 
in  terms  applicable  to  substantial  portions  of  the  feed ;  in  other  words, 
the  through  rate  on  "feed"  was  evidently  made  in  contemplation  of 
the  movement  of  materials  shipped  into  the  transit  point  from  sources 
corresponding  with  those  indicated  by  the  rate  itself.  See  opinion  of 
Commissioner  Clements  in  Shiel  &  Co.  v.  111.  Cent.  R.  R.  Co.,  supra, 
12  Interst.  Com.  Com'n  R.,  at  page  215.  This  effect  of  the  contract 
upon  the  rates  became  apparent  the  moment  it  was  shown  that  the 
molasses,  rice  chaff  and  cotton  seed  meal  were  shipped  to  Knoxville 
from  New  Orleans  and  Memphis  instead  of  Cincinnati  or  Louisville. 
We  have  seen  that  under  the  first  method  resorted  to  in  performance 
of  the  contract  the  basis  for  each  shipment  of  finished  product  out  was 
the  shipment  in  of  a  quantity  of  oats  and  com  equal  to  the  total  quan- 
tity of  product  shipped  out,  and  that  one-half  the  oats  and  corn  was 
sold  locally  and  the  ingredients  other  than  oats  and  com  entering  into 
the  product  were  substituted.  This  method  treated  the  oats  and  com 
disposed  of  locally  the  same  as  if  they  had  been  used  in  making  the 
outgoing  product,  and  the  application  of  a  through  rate  upon  that 
theory  was  clearly  opposed  to  the  ruling  of  this  court  in  Grand  Rapids 
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&  I.  Ry.  Co.  V.  United  States,  212  Fed.  577,  585,  129  C.  C.  A.  113, 
and  in  Nichols  &  Cox  Lumber  Co.  v.  United  States,  212  Fed.  588, 
591,  592,  129  C.  C.  A.  124.  That  method  was  abandoned  in  July, 
1904,  and  the  "two  for  one"  plan  substituted  as  stated.  This  did  not 
relieve  the  situation;  the  effect  remained  practically  the  same  as  be- 
fore. The  vice  of  the  privilege  was  that  the  local  rates  and  the  through 
rate  were  not,  and,  consistently  with  the  contract,  could  not  be  pro- 
tected. The  Interstate  Commerce  Commission  dealt  with  the  sub- 
ject to  some  extent  in  Re  Substitution  of  Tonnage  at  Transit  Points, 
supra,  18  Interst.  Com.  Com'n  R.,  at  pages  284, 292.  On  the  latter  page 
it  is  said : 

"The  maker  of  mixed  feed  mills  together  a  number  of  grains  and  sometimes 
cotton  seed  meal  and  molasses,  producing  what  is  practically  a  new  commodity 
from  various  substances,  some  received  upon  transit  rates  and  others  secured 
either  locally  or  upon  nontransit  rates.  The  present  practice  at  many  points 
is  to  forward  cars  of  the  mixture  thus  produced  upon  the  transit  of  solid 
cars  of  grain.  What  has  been  said  above  regarding  the  blending  of  wheat  by 
millers,  and  regarding  the  forwarding  of  mixed  cars,  and  also  regarding  the 
substitution  of  the  local  supply  for  transit  tonnage  consumed  locally,  fully  in- 
dicates the  position  of  the  Commission  regarding  this  question  of  mixed  feed. 
We  are  convinced  that  great  abuses  exist  In  shipments  of  this  character,  but 
they  do  not  seem  to  be  other  than  a  combination  of  the  abuses  separately  dis- 
cussed above.  Regarding  this  matter  of  the  forwarding  of  mixed  feed,  it  is 
proper  to  suggest  that  there  must  be  a  limit  to  the  application  of  the  transit 
practice,  and  this  limit  must  be  reached  when  there  is  such  a  process  of  manu- 
facture and  such  a  loss  of  Identity  of  the  inbound  commodity  that  the  ship- 
ment forwarded  may  be  said  to  be  a  new  creation.  Some  of  the  mixed  feeds 
brought  to  our  attention  ai^)ear  to  be  beyond  the  fair  limits  of  a  transit  prac- 
tice." 

We  are  disposed  to  believe  that  the  contract  and  its  practical  execu- 
tion in  the  instant  case  contravened  the  acts  of  Congress  concerning 
rebates,  drawbacks,  or  other  devices,  as  declared  by  section  2  of  the 
act  to  regulate  commerce  (24  Stat.  L.  379),  forbidding  the  collection 
or  receipt  of  less  compensation  for  transportation  of  property  than 
is  specified  in  published  schedules  of  rates,  as  prescribed  by  sections 
6  and  10  of  the  act  as  amended  March  12,  1889  (25  Stat.  L.  855,  856), 
and  also  prohibiting  rebates,  concessions,  or  discrimination  in  respect 
of  the  transportation  of  property  "whereby  any  *  *  *  property 
shall  by  any  device  whatever  be  transported  at  a  less  rate  than  that 
named  in  the  tariff  published  and  filed  by  such  carrier,"  as  provided 
in  the  Elkins  Act  of  February  19,  1903  (32  Stat.  L.,  pt.  1,  p.  847). 

We  shall  gain  a  clearer  view  of  the  effect  of  this  statutory  policy 

upon  the  contract  if  in  the  light  of  the  facts  already  pointed  out  we 

consider  the  methods  of  settlement,  including  the  system  of  refunds, 

adopted,  when  applying  the  transit  rate  (i.  e.,  the  12  cent  through 

rate)  to  the  feed.     The  plaintiffs  paid  the  inbound  local  rates  on  the 

articles  entering  into  the  product  and  the  outbound  proportional  rates 

on  the  product  itself,  and  under  purely  arbitrary  calculations  were 

afterwards  reimbursed,  in  the  form  of  refunds,  upon  the  hypothesis 

that  the  ingredients  were  all  transit  articles,  like  the  oats  and  com,. 

and  so  entitled,  when  milled,  to  the  transit  rate.    Judge  Sanf ord  found 

that  the  settlements  were  made  by — 

''calculating  the  milling  in  transit  refund  on  one-half  of  the  ingredients  from 
their  points  of  origin  and  then  doubling  the  amount  of  this  refund  on  the 
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theory  that  It  represents  approximately  the  milling  in  transit  refund  on  the 
other  one-half  of  the  ingredients  from  their  points  of  origin." 

We  understand  this  to  mean,  and  the  practical  construction  of  the 
contract  to  have  been,  that  such  calculations  were  made  with  respect 
to  the  local  rates  on  inbound  shipments  of  oats  and  com  and  the  pro- 
portional rates  on  outbound  shipments  of  product.  This  would  seem 
to  have  been  also  in  accord  with  the  practical  construction  placed  by 
the  parties  on  the  schedules  (or  circulars,  as  they  are  called  in  the 
record),  which  were  filed  with  the  Interstate  Commerce  Commission. 
It  must  be  said  that  these  circulars  are  ambiguous  and  difficult  to  un- 
derstand, which  augments  the  binding  force  of  the  interpretation  placed 
on  them  by  the  parties  in  their  performance  of  the  contract.  The 
substance  and  effect  of  the  circulars  are,  we  think,  sufficiently  shown 
in  the  margin.^ 

Under  the  method  of  settlement  before  mentioned  the  oats  and  corn 
were  alone  treated  as  transit  articles  and  as  constituting  the  entire 
product;  but  obviously  this  ignored  the  fact  that  46  per  cent,  of  the 
product  (excluding  the  4  per  cent,  of  salt  derived  from  Cincinnati) 
was  composed  of  articles  that  were  not  shipped  in  from  initial  points 
corresponding  with  those  of  the  oats  and  com,  and  so  were  not  open 
to  treatment  either  as  transit  articles  or  as  entitled  to  the  transit  rate. 
We  say  this  notwithstanding  the  fact  that  the  constituent  elements 
of  the  feed  are  given  in  the  circulars;  for,  as  before  shown,  these 
ingredients  (except  corn  and  oats)  were  not  made  transit  articles  by 
any  transit  privilege,  and  we  need  not  say  again  they  were  never  in 
terms  so  regarded  by  the  parties  themselves.  When  we  consider  then 
the  volume  of  plaintiffs'  business,  as  indicated  by  the  evidence,  and  the 
excess  of  the  inbound  local  rates  on  molasses  and  rice  chaff  over  the 
inbound  local  rate  on  oats  and  com,  it  is  manifest  that  the  method 
inured  to  the  substantial  advantage  of  the  plaintiffs;  and  it  is  equally 
plain  that  plaintiffs  received  in  every  settlement,  under  the  guise  of 

2  We  And  eight  of  these  circulars  in  the  record.  All  of  them  permit  "oats 
and  com"  to  be  shipped  "from  or  through  Louisville  ♦  ♦  ♦  or  Cincinnati 
♦  ♦  ♦  to  Knoxville  ♦  ♦  ♦  milled  into  dairy  or  saccharine  feed  and  re- 
shipped"  to  points  named. 

Paragraph  3:  "For  every  35  pounds  of  com  and  15  pounds  of  oats  received 
at  mill,  100  pounds  of  dairy  or  saccharine  feed  may  be  shipped  out" 

Paragraph  5:  "Shipments  of  corn  and  oats  to  be  milled  in  transit  shall  be 
billed  at  full  tariff  rate  from  point  of  origin  to  milling  point." 

After  stating  the  percentages  of  the  several  ingredients  entering  into  the 
feed,  as  set  out  in  the  opinion,  it  is  provided  that  "expense  bills  for  com  and 
oats  only  will  be  honored  in  milling  in  transit  arrangement  to  the  extent 
shown  in  paragraph  3." 

After  providing  time  limits  as  to  expense  bills,  paragraph  9  of  one  of  the 
circulars  (relied  on  In  plaintiffs*  brief)  Is  as  follows:  "When  the  conditions 
of  the  rules  of  this  circular  have  been  fully  complied  with,  there  will  be  due 
the  miller  at  Knoxville,  Tenn.,  refunds  as  follows:  The  excess  over  the  sum 
of  the  rates  paid  on  the  corn  and  oats  from  point  of  origin  into  the  mill  and 
the  dairy  or  saccharine  feed  out  of  the  mill.  And  the  rate  (class  D)  on  the 
dairy  or  saccharine  feed  reshipped  from  point  of  origin  of  the  com  or  oats  to 
ultimate  destination  of  the  milled  product  as  published  in  Southern  Railway 
Southeastern  Tariffs,  or  as  amended  by  supplements  or  subsequent  issues." 

(We  take  it  that  the  portion  of  this  ninth  paragraph,  which  succeeds  the 
words  "refunds  as  follows,"  was  meant  to  be  a  single  sentence.) 
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milling  in  transit  refunds,  distinct  portions  of  the  inbound  local  rates 
which  they  had  previously  paid  on  at  least  46  per  cent,  of  the  non- 
transit  tonnage  of  their  output,  and  so  obtained  rates  thereon  less  than 
the  applicable  published  tariffs ;  and  the  statutes  are  too  plain  and  the 
decisions  too  numerous  and  clear  to  justify  elaboration  in  showing 
that  every  such  refund  was  in  material  part  a  rebate.  Armour  Packing 
Co.  V.  United  States,  209  U.  S.  56,  71,  80,  81,  28  Sup.  Ct.  428,  52 
L.  Ed.  681 ;  N.  Y.,  N.  H.  &  Hartford  R.  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361,  391,  392,  26  Sup.  Ct.  272,  SO  L. 
Ed.  515;  United  States  v.  Union  Stockyard,  226  U.  S.  286,  308,  33 
Sup.  Ct.  83,  57  L.  Ed.  226;  Kansas  City  So.  Ry.  v.  Albers'  Comm. 
Co.,  223  U.  S.  573,  596,  32  Sup.  Ct.  316,  56  L.  Ed.  556;  Chicago 
&  A.  Ry.  Co.  V.  United  States,  156  Fed.  558,  562,  84  C.  C.  A.  324, 
26  L.  R.  A.  (N.  S.)  551  (C.  C.  A.,  Seventh  Circuit);  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Hirsch,  204  Fed.  849,  852,  853,  123  C.  C.  A.  145, 
and  citations  (C.  C.  A.,  Sixth  Circuit).  It  follows  that  filing  the 
circulars  with  the  Interstate  Commerce  Commission  respecting  such  a 
milling  in  transit  privilege  was  futile.  The  railroad  company  had  no 
power  to  grant  and  the  plaintiffs  no  right  to  receive  such  a  privilege. 

[2]  Plaintiffs  are  now  seeking  recognition  and  enforcement  of  the 
contract  through  recovery  of  damages  for  its  alleged  breach.  The 
illegal  portion  pointed  out  was  alone  sufficient  to  vitiate  the  whole  con- 
tract and  prevent  its  enforcement.  Cleveland,  C,  C.  &  St.  L.  Ry.  v. 
Hirsch,  supra,  204  Fed.  at  pages  853,  854,  123  C.  C.  A.  145,  and  cita- 
tions. We  need  not  pass  upon  the  other  questions  presented^  although 
we  have  fully  considered  them. 

The  judgment  must  be  affirmed  with  costs. 


(217  Fed.  328) 

BUSCH  et  al.  v.  STROMBERG-CARLSON  TELEPHONE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

(Syllabus  by  the  Court,) 

1.  Appeax  and  Ebbob  (I  1011*) — Decisions  Reviewable — Conflicting  Ev- 
idence. 

The  decisions  of  questions  of  fact  upon  the  weight  of  conflicting  evi- 
dence in  the  trial  of  an  action  at  law  without  a  Jury  are  not  reviewable 
in  the  national  courts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3983- 
3989 ;  Dec.  Dig.  §  1011.*] 

2.   COBPOBATIONS      (|     472*) — SUBSCMPTION      AgBEEMENT—CoNSTBUCTION— AC- 
TION Against  Subscribeb — Defense — "Undeewbiting." 

An  agreement  whereby  each  of  56  subscribers  covenants  with  the  oth- 
ers, with  a  corporation,  and  with  its  manager,  to  sell  at  par  or  to  take 
and  pay  at  that  rate  for  the  amount  of  bonds  of  the  corporation  maturing 
20  years  later  set  opposite  his  name,  in  consideration  of  the  covenants  in 
such  agreement  of  the  corporation  and  its  manager  to  sell  and  deliver  to 
him  or  to  others  that  amount  of  bonds  at  that  rate  and  to  pay  him  5 
per  cent,  commission  in  cash  and  40  per  cent,  in  full-paid  unassessable 
stock  of  the  corporation  for  selling  or  purchasing  the  subscribed  bonds,  is 
an  "underwriting,"  a  contract  to  insure  the  sale  of  the  bonds  at  par,  and, 
if  they  are  not  sold,  to  buy  them  at  that  price,  and  not  a  mere  contract 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


BUSCH  V.  STR0MBERG-CAKL80N  TELEPHONE  MFG.  CO,  245 

to  make  a  loan  to  the  corporation.  Neither  the  subsequent  insolvency  of 
the  corporation  nor  the  subsequent  depreciation  or  worthlessness  of  the 
bonds  and  the  stock  constitutes  any  defense  to  an  action  against  a  sub- 
scriber for  his  breach  of  his  agreement 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  t§  1837,  1839, 
1841 ;   Dec.  Dig.  t  472.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Under- 
written.] 

8.  CoNTBACTs  (S  303*) — Independent  Covenants — Bbeaoh. 

Where  acts  are  stipulated  to  be  done  at  specified  times  by  one  covenant 
of  a  contract,  and  acts  are  stipulated  to  be  done  without  fixing  any  time 
for  their  performance  by  another  covenant  thereof,  the  latter  covenant 
does  not  condition  the  former,  is  independent  of  it,  and  a  breach  of  the 
latter  constitutes  no  defense  to  an  action  for  a  breach  of  the  former. 

The  same  rule  generally  governs  where  acts  are  stipulated  by  one 
covenant  to  be  done  at  different  times  from  those  fixed  by  another  cove- 
nant for  the  performance  of  other  acts. 

[Ed.  Note.— For  other  cases,  see  6ontracts,  Cent  Dig.  {§  1409-1443; 
Dec.  Dig.  I  303.*] 

4.  Corporations  (§  472*) — Underwriting — Action  fob  Breach — Defense — 

Breach  of  Independent  Covenant. 

The  subscribers  agreed  to  take  and  pay  for  the  bonds  at  times  specified 
in  the  underwriting,  if  not  sold  to  others  before  that  time.  Just  before 
the  defendant  signed  the  underwriting,  the  corporation,  at  the  demand  of 
the  defendant  and  other  St.  Louis  directors,  agreed  to  build  a  plant  at 
St.  Louis  costing  about  $1,000,000,  and  the  defendant  thereupon  raised 
his  subscription  from  $50,000  to  $100,000.  This  agreement  fixed  no  time 
for  the  erection  of  the  plant,  and  was  neither  embodied  nor  referred  to 
in  the  underwriting  and  the  plant  was  never  built. 

Held,  these  facts  constituted  no  defense  to  an  action  against  the  de- 
fendant for  a  breach  of  his  contract  to  sell  or  take  and  pay  for  the  bonds 
at  the  agreed  times. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §t  1837,  1839, 
1841 ;  Dec.  Dig.  §  472.*] 

5.  Assignments  (|  18*) — Underwriting — ^Assignability. 

An  underwriting  is  assignable. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  {§  25-27 ;  Dec. 
Dig.  f  18.*] 

6.  Corporations  (|  472*) — Breach  of  Underwriting — Measure  of  Damages. 

The  meaisure  of  damages  for  the  breach  by  a  subscriber  of  his  contract 
of  underwriting  is  the  difference  between  the  price  at  which  he  agreed 
to  insure  the  sale  or  to  purchase  the  securities  and  their  value. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1837,  1839, 
1841 ;  Dec.  Dig.  §  472.*] 

Carland,  Circuit  Judge,  dissenting  from  conclusion  reached. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri ;  David  P.  Dyer,  Judge. 

Action  by  the  Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany against  Adolphus  Busch  and  others.  Judgment  against  Adolphus 
Busch,  and  Lillie  Busch  and  others,  executors,  etc.,  bring  error.  Re- 
versed and  remanded  with  directions  to  grant  new  trial. 

Franklin  Ferriss,  of  St.  Louis,  Mo.  (Allen  C.  Orrick,  of  St.  Louis, 
Mo.,  on  the  brief),  for  plaintiffs  in  error. 

Irvin  V.  Barth,  of  St.  Louis,  Mo.  (Warwick  Hough  and  Warwick 
M.  Hough,  both  of  St.  Louis,  Mo.,  and  Hubbell,  Taylor,  Goodwin  & 
Moser,  of  Rochester,  N.  Y.,  on  the  brief),  for  defendant  in  error. 

•For  oUier  cases  see  same  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

SANBORN,  Circuit  Judge.  [1]  The  complaint  of  the  plaintiffs  in 
error  is  that  a  judgment  was  rendered  against  Adolphus  Busch,  the 
defendant  below,  for  $27,636.67,  because  he  failed  to  pay  the  last  in- 
stallment of  $20,000  of  his  subscription  of  $100,000  to  an  underwrit- 
ing contract  for  the  bonds  of  the  United  States  Independent  Telephone 
Company,  a  corporation.  A  jury  was  waived,  and  at  the  request  of 
both  parties  the  court  made  a  special  finding  of  the  facts  in  this  case. 
Exceptions  were  taken  to  some  of  the  findings,  and  to  some  failures 
to  find  as  requested,  but  an  examination  of  the  record  has  convinced 
that  there  was  substantial  evidence  to  sustain  the  findings  made,  and 
that  the  evidence  in  support  of  the  material  findings  requested  and  re- 
fused was  not  conclusive;  so  these  exceptions  are  here  dismissed. 
The  decisions  of  a  court  in  the  trial  of  an  action  at  law  without  a  jury 
upon  the  weight  of  conflicting  evidence  are  not  reviewable  in  the  na- 
tional courts.    Gibson  v.  Luther,  196  Fed.  203,  204, 116  C.  G.  A.  35,  36. 

[2,  4]  The  defendant  was  one  of  the  directors  of  the  telephone  com- 
pany and  the  first  of  about  56  subscribers  to  sign  the  underwriting. 
This  contract  was  made  on  November  23,  1895.  By  it  Mr.  Busch  sub- 
scribed for  $100,000  at  par  value  of  the  bonds  of  the  telephone  com- 
pany, which  were  secured  by  the  pledge  of  personal  property  under  a 
collateral  trust  agreement,  and  agreed  to  pay  the  amount  of  this  sub- 
scription in  five  equal  installments  on  February  1,  1906,  May  1,  1906, 
August  1,  1906,  November  1,  1906  and  February  1,  1907,  respectively. 
He  paid  the  first  four  installments  and  took  $80,000  of  the  bonds, 
which  were  dated  October  2,  1905,  and  were  to  mature  October  1,  1935, 
and  $32,000  at  par  full-paid,  nonassessable  stock  of  the  company ;  but 
when  the  last  installment  of  his  subscription  fell  due,  the  company, 
which  had  been  prosperous  and  promising  when  he  made  his  sub- 
scription, had  become  insolvent,  and  he  declined  to  pay  it. 

The  main  contention  of  counsel  for  the  plaintiffs  in  error  is  that  the 
underwriting  agreement  is  a  mere  executory  contract  to  loan  money 
to  the  telephone  company,  and  not  an  agreement  to  insure  the  sale  of 
or  to  purchase  its  bonds,  and  that  there  can  be  no  lawful  recovery  for 
the  breach  of  such  a  contract  by  a  subscriber :  (1)  Because  an  action 
for  specific  performance  will  not  lie;  (2)  because  the  breach  causes 
no  damage,  for  the  agreement  to  repay  the  loan  offsets  the  contract  to 
make  it ;  (3)  because  no  recovery  can  be  had  for  a  refusal  to  advance 
money  on  overdue  bonds ;  and  (4)  because  the  insolvency  of  the  com- 
pany and  the  worthlessness  of  the  bonds  releases  from  the  previous 
obligation  to  loan  to  it. 

Conceding,  without  admitting  that  this  might  be  the  result  if  the  un- 
derwriting were  a  mere  contract  to  loan  money,  let  us  see  if  it  was 
such  an  agreement.  It  is  entitled  '^Underwriting  Agreement."  It  re- 
cites that  the  telephone  company  has  authorized  the  issue  and  the  se- 
curing of  the  payment  of  its  bonds,  that  it  has  sold  or  agreed  to  sell  a 
part  of  them,  that  it  desires  to  sell  an  additional  $2,500,000  thereof  to 
finance  its  future  business  *'and  to  secure  the  underwriting  of  said  $2,- 
500,000  bonds  or  such  portion  thereof  as  it  shall  not  sell/'  and  that  the 
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manager  has  acquired  $1,000,000  of  the  stock  of  the  telephone  com- 
pany (which  the  record  shows  had  been  previously  acquired  and  do- 
nated to  him  by  stockholders),  and  that  the  company  has  requested  him 
to  act  as  its  agent  to  sell  the  $2,500,000  bonds  at  par  with  40  per  cent, 
of  the  amount  thereof  in  stock  or  voting  trust  certificates  representing 
the  same.  It  contains  these  covenants:  "Each  underwriter  agrees 
*  *  *  with  the  manager  and  every  other  underwriter  that  he  will 
take  up  and  pay  for  at  par  and  accrued  interest  to  the  date  of  delivery" 
the  amount  of  bonds  set  opposite  his  signature.  The  telephone  com- 
pany covenants  that  the  manager,  at  any  time  before  the  $2,500,000 
bonds  are  taken  up  and  paid  for  by  the  underwriters,  may  sell  them  at 
par  and  accrued  interest,  and  that  if  he  so  sells  them  to  others  than  the 
underwriters  they  shall  be  deemed  to  have  been  taken  up  and  paid  for 
by  the  underwriters  and  shall  be  credited  to  them  pro  rata.  The  man- 
ager covenants  that,  as  each  underwriter  takes  up  and  pays  for  all  of 
said  bonds  underwritten  by  him,  for  each  $1,000  par  value  of  bonds 
taken  up  and  paid  for  or  deemed  to  have  been  taken  up  and  paid  for 
and  credited  to  such  underwriter,  he  will  deliver  to  such  underwriter 
$400  par  value  full-paid  and  nonassessable  stock  of  the  telephone  com- 
pany or  a  voting  trust  certificate  representing  such  stock,  and  that  he 
will  pay  such  underwriter  a  commission  of  5  per  cent,  in  cash  upon  the 
sale  of  each  of  said  bonds  when  all  of  the  bonds  underwritten  by  such 
underwriter  have  been  taken  up  or  sold. 

This  contract  is  in  terms  and  in  legal  effect  far  more  than  an  agree- 
ment to  loan  money  to  the  telephone  company.  It  is  an  agreement  by 
the  subscribers  to  insure  the  sale  of  the  bonds  subscribed  at  par,  and 
if  they  are  not  so  sold  to  others  then  to  purchase  and  pay  for  them  at 
par,  in  consideration  of  the  covenants  of  the  telephone  company  and 
the  manager  to  deliver  the  bonds  and  to  pay  the  subscribers  for  selling 
or  purchasing  them  5  per  cent,  commission  in  cash  and  40  per  cent,  in 
full-paid  nonassessable  stock  of  the  telephone  company.  It  is  a  contract 
to  insure  the  sale  of  the  bonds  subscribed,  and,  in  case  they  are  not  sold 
before  the  installments  fall  due,  then  to  purchase  and  pay  for  them 
at  par.  It  is  an  underwriting,  and  not  an  agreement  to  loan  money. 
Moreover,  it  is  an  entire  contract,  complete  in  itself,  and  the  covenants 
of  the  telephone  company  and  the  manager  furnish  a  valuable  and 
sufficient  consideration  for  those  of  the  subscribers.  It  is,  therefore, 
no  defense  to  an  action  against  one  of  the  subscribers  for  his  breach  of 
his  contract  that  the  telephone  company  became  insolvent  and  the 
bonds  worthless  after  he  made  his  contract ;  much  less  is  it  a  defense 
to  a  subscriber  who,  like  Mr.  Busch,  has  performed  four-fifths  of  his 
undertaking  and  received  four-fifths  of  its  fruits.  Peck  Colorado  Co. 
V.  Stratton  (C.  C.)  95  Fed.  741 ;  Otis  v.  Cullum,  Receiver,  92  U.  S. 
447,  23  L.  Ed.  496. 

The  subscribers  might  have  provided  in  their  agreement  that  they 
should  be  released  from  their  undertaking  in  case  the  company  became 
insolvent  or  the  bonds  became  worthless  or  depreciated  in  value.  They 
did  not  do  so,  and  the  reason  is  manifest.  It  is  that  the  very  purpose 
and  object  of  the  agreement  was  to  insure  the  telephone  company 
against  that  contingency,  and  by  their  contract  the  subscribers  agreed 
that  either  by  a  sale  to  others  or  a  purchase  themselves  they  would  in- 
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sure  the  company  the  receipt  of  the  par  value  of  the  bonds  for  which 
they  subscribed,  however  worthless  they  might  become.  They  agreed 
to  assume  the  risk  of  the  depreciation  of  the  bonds  for  the  chance  that 
their  prospective  value,  the  value  of  their  commission  of  five  per  cent, 
in  cash  and  40  per  cent,  in  stock  of  the  telephone  company,  would  more 
than  remunerate  them  for  their  undertaking ;  and  it  is  no  defense  that 
their  expectations  have  not  been  realized  or  that  their  trade  turned 
out  a  bad  bargain.  There  was  no  error  in  the  ruling  of  the  District 
Court  that  the  underwriting  was  not  a  mere  agreement  to  lend  money 
to  the  telephone  company. 

Just  before  Mr.  Busch  signed  the  agreement,  he  and  other  directors 
of  the  telephone  company  demanded  from  it,  and  its  board  of  directors 
by  a  resolution  agreed  that  the  company  would  build  a  plant  costing 
about  $1,000,000  in  the  city  of  St.  Louis,  and  thereupon  Mr.  Busch 
raised  his  subscription  from  $50,000  to  $100,000,  but  the  company 
never  built  the  plant.  It  is  specified  as  error  that  the  court  below  held 
that  these  facts  constituted  no  defense  to  this  action :  (1)  Because  the 
contract  to  build  was  not  embodied  in  the  underwriting  and  did  not 
alter  its  terms ;  and  (2)  because,  even  if  the  agreement  of  the  defend- 
ant to  take  and  pay  for  the  bonds  and  the  agreement  of  the  company 
to  build  the  plant  had  been  parts  of  an  entire  contract,  they  were  not 
mutual  and  dependent  covenants,  but  the  covenant  to  build  was  inde- 
pendent of  the  covenant  to  take  and  pay  for  the  bonds. 

In  support  of  this  specification  counsel  contend  that  "the  signature 
of  Mr.  Busch  to  the  underwriting  was  conditional  upon  the  erection 
of  a  plant  at  St.  Louis."  The  record,  however,  fails  to  convince  that 
Mr.  Busch  conditioned  either  his  signature  or  his  covenant  to  sell  or 
purchase  the  bonds  by  the  erection  of  such  a  plant.  Mr.  Busch  might 
have  made  his  signature  or  his  performance  of  his  covenant  condi- 
tional on  the  erection  of  the  plant  by  an  appropriate  provision  in  the 
underwriting,  and  if  he  intended  to  condition  them  it  was  his  duty  to 
express  the  condition  in  that  contract.  He  inserted  no  such  provision. 
Not  only  this,  but  the  plant  never  was  built,  and  at  a  meeting  of  the 
board  of  directors  of  the  company  on  March  5,  1906,  that  board  deter- 
mined and  resolved  that  the  construction  of  this  plant  was  necessarily 
to  be  deferred  for  the  present.  Notwithstanding  all  this,  Mr.  Busch 
paid  four  of  his  five  installments,  amounting  to  $80,000,  and  he  paid 
two  of  them,  amounting  to  $40,000,  after  the  resolution  of  March  5, 
1906,  deferring  the  construction  of  the  plant.  It  cannot  be  held,  in 
the  face  of  these  facts,  that  Mr.  Busch  either  conditioned  or  intended 
to  condition  his  signature  to  the  underwriting  or  his  covenant  to  pur- 
chase the  bonds  with  the  construction  of  the  plant  at  St.  Louis.  And 
conceding,  without  admitting,  that  the  agreement  of  the  company  to 
build  the  plant  and  the  agreement  of  the  subscribers  to  sell  or  take  and 
pay  for  the  bonds  were  parts  of  an  entire  contract,  the  former  cove- 
nant was  independent  of  the  latter,  because  it  was  not  to  be  performed 
at  the  times  when  the  latter  was,  and  no  time  for  its  performance  was 
stipulated  or  fixed,  while  the  times  of  the  performance  of  the  latter 
were  specified  in  the  covenant  itself. 

[3]  Where  acts  are  stipulated  to  be  done  at  specified  times  by  one 
covenant  of  a  contract,  and  acts  are  stipulated  to  be  done  without  fix- 
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ing  any  time  for  their  performance  by  another  covenant  thereof,  the 
latter  covenant  does  not  condition  the  former,  is  independent  of  it,  and 
a  breach  of  the  latter,  while  it  may  raise  a  cause  of  action,  is  no  defense 
to  an  action  for  a  breach  of  the  former.  The  same  rule  generally  gov- 
erns where  acts  are  stipulated  by  one  covenant  to  be  done  at  different 
times  from  those  fixed  by  another  covenant  for  the  performance  of 
other  acts.  In  Loud  v.  Pomona  Land  &  Water  Co.,  153  U.  S.  564,  578, 
14  Sup.  Ct.  928,  932  (38  L.  Ed.  822),  the  Supreme  Court  said : 

**In  the  learned  note  of  Serjeant  WUUams  to  the  early  case  of  Pordage  v. 
Cole,  1  Saund.  320a,  it  is  said  that  *lf  a  day  be  appointed  for  payment  of 
money,  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to  happen, 
or  may  happen,  before  the  thing  which  is  the  consideration  of  the  money, 
or  other  act,  is  to  he  performed,  an  action  may  be  brought  for  the  money 
or  for  not  doing  such  other  act  before  performance;  for  it  appears  that  the 
party  relied  upon  his  remedy,  and  did  not  intend  to  make  performance  a 
condition  precedent;  and  so  it  is  where  no  time  is  fixed  for  performance  of 
that  which  is  the  consideration  of  the  money  or  other  act.' " 

And  this  is  still  the  law  and  the  reason  of  such  a  case  and  of  this 
case.  Goldsborough  v.  Orr,  8  Wheat.  217,  223,  5  L.  Ed.  600;  Amer- 
ican Emigrant  Co.  v.  County  of  Adams,  100  U.  S.  61,  71,  25  L.  Ed. 
563;  Red  Wing  Hotel  Co.  v.  Friedrich,  26  Minn.  112,  115,  1  N.  W. 
827;  Clark  on  Contracts  (1894)  pages  655,  656.  The  court  below 
rightly  held  that  the  contract  of  the  telephone  company  to  build  the 
plant  and  its  breach  was  no  defense  to  the  action  against  Mr.  Busch  for 
his  breach  of  his  agreement  to  take  and  pay  for  the  bonds  at  the  times 
he  promised  to  do  so. 

[5]  All  the  assignable  rights  of  the  telephone  company  in  or  under 
the  underwriting  have  been  duly  transferred  and  conveyed  to  the  plain- 
tiff below,  Stromberg-Carlson  Telephone  Manufacturing  Company; 
but  counsel  argue  that  the  contract  was  not  assignable,  because  it  re- 
cited that  the  telephone  company  desired  "to  sell  an  additional  $2,500,- 
000  for  the  purpose  of  financing  its  future  business  and  to  secure  the 
underwriting  of  said  $2,500,000  bonds  or  such  portions  thereof  as  it 
shall  not  sell,"  and  because  it  evidenced  a  personal  trust  and  confidence 
of  the  subscribers  in  the  telephone  company  to  use  itself  the  money  to 
be  paid  for  the  bonds  for  the  future  business  of  the  company  and  not 
to  pay  its  old  debts.  The  argument  is  not  persuasive.  It  was  as  in- 
dispensable to  the  successful  financing  of  the  future  business  of  the 
company  that  its  just  debts  should  be  paid  as  that  new  purchases  of 
property  should  be  made,  and  the  underwriting  evidences  no  legal  or 
moral  restriction  of  the  use  of  the  money  to  be  secured  by  the  sale  of 
the  bonds  to  purposes  other  than  the  payment  of  the  debts  of  the  com- 
pany or  to  any  specific  purpose.  It  is  the  customary  underwriting  con- 
tract, and  the  money  realized  from  it  was  legally  applicable  to  the  pay- 
ment of  the  debts  or  to  any  other  lawful  use  of  the  corporation.  The 
general  rule  is  that  contracts  and  choses  in  action  are  assignable,  and 
this  contract  falls  under  no  exception  to  that  rule.  Kirkpatrick  v. 
Eastern  Milling  &  Export  Co.  (C.  C.)  135  Fed.  146,  149;  Litchfield 
Savings  Society  v.  Dibble,  80  Conn.  128,  67  Atl.  476,  477. 

[8]  Finally,  counsel  contend  that  the  court  erred,  in  that  it  allowed 
a  recovery  of  the  entire  $20,000  which  Mr.  Busch  agreed  to  pay  as  the 
last  installment  of  the  price  of  the  bonds  for  which  he  subscribed,  when 
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the  recovery  should  have  been  limited  to  the  difference  between  the 
amount  he  agreed  to  pay  and  the  value  of  the  bonds  and  stock  he  was 
to  receive  for  the  payment.  The  agreement  on  which  this  suit  is  found- 
ed is  a  contract  to  insure  the  sale  of  the  subscribed  bonds  at  par,  and 
to  buy  at  par  the  subscribed  bonds  not  sold,  and  the  true  measure  of 
damages  for  the  breach  of  this  agreement  is  the  difference  between  the 
agreed  price  and  the  value  at  and  after  the  breach  of  the  bonds  and  stock 
which  the  defendant  was  to  obtain  therefor.  Gordon  v.  Norris,  49  N. 
H.  376,  383;  Collins  v.  Delaporte,  115  Mass.  159,  162;  2  Sedgwick  on 
Damages  (9th  Ed.)  §  753;  Yellow  Poplar  Lumber  Co.  v.  Chapman, 
74  Fed.  444,  454,  456,  20  C.  C.  A.  503,  513,  515;  Cherry  Valley  Iron 
Works  V.  Florence  Iron  River  Co.,  64  Fed.  569,  575,  12  C.  C.  A.  306, 
312;  Newark  City  Ice  Co.  v.  Fisher,  76  Fed.  427,  22  C.  C.  A.  261 ; 
Salem  Iron  Co.  v.  Lake  Superior  Consol.  Iron  Mines,  112  Fed.  239, 
245,  50  C.  C.  A.  213,  219;  Denver  Engineering  Works  Co.  v.  Elkins  (C. 
C.)  179  Fed.  922,  927;  South  African  Territories  v.  Wallin^ford,  1 
App.  Cas.  (1898)  309,  1  Q.  B.  Div.  (1897)  692,  695;  Railroad  Co.  v. 
Seager,  7  Pa.  Super.  Ct.  268,  270,  271,  272;  San  Antonio  Ry.  Co.  v. 
Busch  (Tex.  Civ.  App.  1893)  21  S.  W.  164;  Id.  (Tex.  Civ.  App.)  23  S. 
W.  308. 

The  recovery  to  which  the  plaintiff  was  entitled  was,  therefore,  the 
difference  between  the  $20,000  Mr.  Busch  agreed  to  pay  and  the  yalue 
of  the  stock  and  bonds  he  was  to  receive  for  that  payment,  with  inter- 
est on  that  difference.  The  court  below  did  not  find  the  value  of  the 
bonds  and  stock,  nor  the  difference  between  that  value  and  the  agreed 
price,  although  there  was  evidence  in  the  case  tending  to  show  that 
they  had  some  value.  The  result  is  that  the  findings  of  the  court  fail 
to  support  the  judgment,  because  they  do  not  contain  any  finding  of  the 
value  of  the  bonds  at  or  after  the  breach  of  the  contract,  nor  of  the 
difference  between  that  value  and  the  agreed  price  of  the  bonds, 
and  they  convince  that  the  damages  for  the  breach  were  not  measured 
by  the  true  criterion. 

For  this  reason,  the  judgment  below  must  be  reversed,  and  the  case 
must  be  remanded  to  the  court  below,  with  directions  to  grant  a  new 
trial.    It  is  so  ordered. 

CARLAND,  Circuit  Judge  (dissenting  as  to  result).  The  majority 
opinion  declares: 

"It  is,  therefore,  no  defense  to  an  action  against  one  of  the  subscribers  for 
his  breach  of  his  contract  that  the  telephone  company  became  insolvent  and 
the  bonds  worthless  after  he  made  his  contract;  much  less  is  it  a  defense 
to  a  subscriber  who,  like  Mr.  Busch,  has  performed  four-fifths  of  his  under- 
taking and"  received  four-fifths  of  its  fruits.  Peck  CJolorado  Co.  v.  Stratton 
(C.  C.)  95  Fed.  741 ;  Otis  v.  CuUum,  Receiver,  92  U.  S.  447,  23  L.  Ed.  496. 
The  subscribers  might  have  provided  In  their  agreement  that  they  should 
be  released  from  their  undertaking  in  case  the  company  became  insolvent 
or  the  bonds  became  worthless  or  depreciated  in  value.  They  did  not  do 
so,  and  the  reason  is  manifest.  It  is  that  the  very  purpose  and  object  of 
the  agreement  was  to  insure  the  telephone  company  against  that  contingency, 
and  by  their  contract  the  subscribers  agreed  that  either  by  a  sale  to  others 
or  a  purchase  themselves  they  would  insure  the  company  the  receipt  of  the 
par  value  of  the  bonds  for  which  they  subscribed,  however  worthless  they 
might  become.    They  agreed  to  assume  the  risk  of  the  depreciation  of  the 
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bonds  for  the  chance  that  their  prospective  value,  the  value  of  their  commis- 
sion of  5  per  cent,  in  cash  and  40  per  cent,  in  stock  of  the  telephone  com- 
pany, would  more  than  remunerate  them  for  their  undertaking;  and  it  is 
no  defense  that  their  expectations  have  not  been  realized  or  that  their  trade 
turned  out  a  bad  bargain.'* 

I  concur  fully  in  this  clear  and  forcible  statement  of  the  law,  and 
hence  I  fail  to  comprehend  the  opinion  of  the  majority  when  as  a  re- 
sult of  the  court's  opinion  it  declares  that  the  measure  of  damages  is 
the  difference  between  what  Busch  agreed  to  pay  for  the  bonds  and 
stock  and  what  the  actual  value  of  the  same  may  be  shown  to  be  at  the 
trial.  The  only  defense  that  plaintiffs  in  error  made  at  the  trial,  upon 
the  question  of  damages,  was  that  the  bonds  and  stock  had  become 
worthless  by  reason  of  the  insolvency  of  the  corporation  which  issued 
the  same.  The  reasoning  of  the  majority  opinion  in  the  language  above 
quoted  necessarily  results  in  the  affirmance  of  the  judgment  below, 
which  I  believe  would  be  entirely  correct,  and  for  this  reason  I  dissent 
from  the  conclusion  reached  in  the  opinion  of  the  court. 

If  I  buy  bonds  and  stock  at  par  to-day,  I  may  not,  in  the  absence 
of  a  special  warranty  or  fraud,  defend  to-morrow  on  the  ground  that 
the  stock  has  fallen  to  50  cents. 
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PARRISH  V.  FOREMAN-BLADES  LUMBER  CO.  et  aL 

<Circuit  Court  of  Appeals,  Fourth  Circuit.    February  21,  1914.    On  Rehearing, 

November  19,  1914.) 

No.  1227. 

1.  Adverse  Possession  (§  101*) — Constructive  Possession. 

The  holder  of  the  older  and  better  title  is  to  be  regarded  as  having  con- 
structive possession,  and  the  holder  of  the  Junior  and  iufeiior  title,  that 
may  overlap  it,  cannot  hold  adversely  until  he  has  entered  into  the  actual 
boundary  claimed  by  the  older  and  better  title  and  acquired  adverse  pos- 
session thereof  or  of  some  part  of  it ;  it  being  insufficient  that  he  enters 
into  possession  of  land  outside  the  boundaries  of  the  land  in  controversy, 
though  within  the  limits  of  his  paper  color  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  H  675- 
589;   Dec  Dig.  §  101.*] 

2.  Adverse  Possession  (§  53*) — Color  of  Title — Continuity  of  Possession. 

Where  a  claimant  under  color  of  title  takes  possession  and  holds  for  a 
time  adversely,  but  vacates  before  the  statutory  period  expires,  the  mo- 
ment such  vacation  occurs  the  owner,  by  reason  of  his  legal  title,  will  be 
regarded  as  in  constructive  possession,  and  the  adverse  possession  of  the 
wrongdoer  is  at  an  end. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  §§  266- 
270 ;    Dec.  Dig.  t  53.*] 

8.  Adverse  Possession  (§  112*) — Burden  of  Proof. 

The  burden  is  on  him  who  asserts  adverse  possession  to  sustain  every 
element  involved  therein  by  a  preponderance  of  the  proof,  and,  if  he  fails 
with  reference  to  any  element,  it  is  the  court's  duty  to  charge  that  there 
is  no  sufficient  evidence  of  adverse  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  {§  651, 

653,  654,  657-659,  661-663,  665,  666 ;    Dec.  Dig.  §  112.*] 

>  ■ 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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4.  Adverse  Possession  (J  14*)— Constbuctivb  Possession. 

No  length  of  constructive  possession  will  ripen  a  defective  title  into  a 
valid  one,  but  the  possession  for  that  puri>ose  must  be  actual  and  continu- 
ous. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  t§  77- 
81 ;    Dec.  Dig.  f  14.*] 

5.  Adverse  Possession  (J  14*)— Possession  of  True  Owner. 

Where  there  is  no  actual  possession  of  land,  the  law  carries  the  pos- 
session to  the  real  owner. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  {{  77- 
81 ;  Dec  Dig.  t  14.»1 

6.  Adverse  Possession  (|  44*) — Color  of  Tttle. 

Possession  of  land  under  color  of  title  must  be  taken  by  the  claimant 
himself,  his  servants  or  tenants,  and  by  him  or  them  continued  for  the 
statutory  period,  and  is  not  established  by  proof  of  a  single  entry  on  the 
land  against  which  an  injunction  has  been  promptly  secured. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  {S  226- 
231 ;   Dec.  Dig.  S  44.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Elizabeth  City;  Henry  G.  Connor^ 
Judge. 

Action  by  T.  K.  Parrish  against  the  Foreman-Blades  Lumber  Com- 
pany and  others.  Judgment  for  defendants,  and  plaintiff  brings  erron 
Reversed. 

George  W.  Ward,  of  Elizabeth  City,  N.  C,  and  J.  Crawford  Biggs^ 
of  Raleigh,  N.  C.  (Ward  &  Thompson,  of  Elizabeth  City,  N.  C,  and 
Winston  &  Biggs,  of  Raleigh,  N.  C,  on  the  brief),  for  plaintiff  in 
error. 

A.  D.  MacLean,  of  Washington,  N.  C,  and  W.  D.  Pruden,  of  Eden- 
ton,  N.  C.  (James  H.  Pou,  of  Raleigh,  N.  C,  and  J.  B.  Leigh,  of 
Elizabeth  City,  N.  C,  on  the  brief),  for  defendants  in  error. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges,  and  DAY- 
TON,  District  Judge. 

DAYTON,  District  Judge.  The  plaintiff  in  error,  also  plaintiff 
below,  claimed,  in  this  action,  that,  as  tenant  in  common  with  the  de- 
fendants, he  was  the  owner  of  an  undivided  two-thirds  interest  in  a 
tract  of  3,306  acres  of  land,  a  part  of  the  Josiah  White  tract,  situate 
in  Pasquotank  county,  N.  C.  He  charged  defendants  with  entering 
thereon,  unlawfully  cutting  timber  therefrom,  and  refusing  to  account 
to  him  therefor,  or  any  part  thereof,  wherefore  he  had  secured  an 
injunction  from  the  court  below,  inhibiting  such  timber  cutting  until 
this  action  could  be  instituted  at  law  and  the  title  inter  partes  could 
be  determined  therein.  Replying  to  this  complaint,  defendants  sub- 
stantially pleaded  adverse  possession,  under  color  of  title,  for  3,  7,  or 
20  years,  according  to  whichever  term  of  limitation,  by  law,  might 
be  necessary  to  bar  plaintiff's  right  of  entry.  A  trial  had  in  the  court 
below  resulted  in  a  verdict  and  judgment  for  the  defendants. 

Without   setting   forth  the  long  and  complicated  chain   whereby 

*For  otti#r  cases  boa  same  topic  A  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


PABBISH  v.  FOBBMAN-BLADE8  LUMBEB  GO.  253 

plaintiff  traced  his  title  back  to  the  commonwealth's  grant  to  Hamil- 
ton, it  is  sufficient  to  say  that  on  August  5,  1857,  Skinner  and  Warren 
owned  a  two  thirds  undivided  interest  and  one  Cannon  the  other  un- 
divided third  interest  in  this  land.  On  that  date  they  executed  their 
deeds,  one  to  the  other,  whereby  they  constituted  a  line  running  * 'south 
211^  west  from  Temple's  corner"  as  a  division  one  bet^yeen  them. 
Numerous  subsequent  conveyances  and  judicial  proceedings  intro- 
duced in  evidence  substantially  established  the  fact  that  this  paper 
title,  at  the  time  of  the  institution  of  this  suit,  was  vested,  so  far  as  the 
land  in  controversy  lying  west  of  this  division  line  was  concerned, 
two  undivided  thirds  in  plaintiff  and  the  remaining  third  in  defend- 
ants. But,  while  this  is  true,  it  also  appears  to  be  true  that,  after  the 
division  line  was  established,  Warren  and  Cannon  undertook,  by  deed 
of  date  September  16,  1866,  to  convey  land  lying  west  of  this  line,  in- 
cluding the  land  in  controversy,  to  Underwood  and  wife,  and  White, 
on  his  part,  undertook  to  exclude  Cannon  and  claim  the  whole  of  the 
tract,  lying  west  of  the  line,  in  severalty,  and  in  subsequent  convey- 
ances by  White  and  his  grantees  (including  three  decrees  in  equity 
causes  relating  to  his  title)  the  whole  of  the  tract  is  sought  to  be  con- 
veyed and  transferred  and  not  an  undivided  interest.  In  effect  this 
gives  rise  to  defendant's  contention  that,  on  both  sides,  the  parties 
in  interest,  by  their  acts  and  deeds,  undertook  to  and  did  oust  each 
other  as  tenants  in  common  as  to  the  land  in  controversy  and  prac- 
tically acquired  paper  colors  of  title,  and  the  one,  so  acquired  by  them, 
by  seven  years'  adverse  possession,  has  barred  plaintiff's  right  in  their 
favor.  On  the  other  hand,  it  is  very  earnestly  insisted  by  plaintiff 
that  the  general  rule  "that  where  one  of  the  several  tenants  m  com- 
mon executes  a  deed  purporting  to  convey  the  entire  premises  to 
one  who  enters  in  possession  thereunder,  claiming  title  or  recording 
his  conveyance,  this  will  constitute  a  disseisin  of  his  cotenants,  and 
after  the  expiration  of  the  statutory  period  of  limitations  their  right 
to  the  land  will  be  barred,"  is  not  upheld  in  North  Carolina,  but  the 
contrary,  and  therefore,  being  tenants  in  common  still,  nothing  short 
of  20  years'  adverse  possession  could  bar  plaintiff's  right.  A  number 
of  North  Carolina  cases  are  cited  to  sustain  this  contention.  In  our 
view  of  the  case  this  question  becomes  immaterial.  It  is  conceded 
that  only  color  of  title  could  be  secured  by  any  such  attempted  dis- 
seisin, and  that  adverse  possession  must  be  held  for  at  least  seven 
years  before  such  color  could  ripen  into  perfect  title. 

[  1  ]  Such  possession  must  be  adverse,  actual,  visible,  exclusive,  and 
continuous.  The  holder  of  the  older  and  better  title  is  always  to  be 
regarded  as  having  constructive  possession,  and  the  holder  of  the 
junior  and  inferior  title,  that  may  overlap  it,  cannot  hold  adversely 
until  he  has  entered  upon  the  actual  boundary  claimed  by  the  older 
and  better  title  and  acquired  adverse  possession  of  it  or  of  some  part 
of  it.  In  other  words,  he  cannot,  by  entry  into  and  possession  of 
land  outside  of  the  land  in  controversy,  although  it  be  within  the  limits 
of  his  paper  color  of  title,  overcome  the  superior  right  of  the  holder 
of  the  better  title  by  reason  of  the  constructive  possession  vested  by 
law  in  the  latter. 
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[2]  In  case,  too,  the  claimant  under  color  of  title  does  take  posses- 
sion and  hold  for  a  time  adversely,  but  vacates  before  the  statutory 
period  expires,  that  moment  the  owner,  by  reason  of  his  legal  title,  will 
be  regarded  as  in  the  constructive  possession  and  the  adverse  posses- 
sion of  the  wrongdoer  at  an  end. 

[3]  It  follows  that  the  evidence  of  adverse  possession  must  be  pre- 
ponderant, and  that  the  burden  is  upon  him  who  asserts  it  to  sustain 
every  element  involved  in  it,  and,  failing  in  proof  of  any  one  of  these 
elements  necessary  to  constitute  it,  it  is  the  duty  of  the  court  to  in- 
struct the  jury  that  there  is  no  sufficient  evidence  to  allow  him  to 
hold  the  land.  1  Cyc.  981  et  seq.  and  1143.  Davis  v.  Seybold  (C.  C. 
A.  4th  Ct.)  195  Fed.  402,  115  C.  C.  A.  304;  Jarvis  v.  Johnson  (D.  C.) 
208  Fed.  353. 

[4]  As  said  by  the  Supreme  Court  of  North  Carolina  in  Williams 
v.  Wallace,  78  N.  C.  308  (side  page  354) : 

(1)  No  length  of  constructive  possession  will  ripen  a  defective  title 
to  land  into  a  good  one ;  the  possession  must  be  actual  and  continuous. 

[5]  (2)  Where  there  is  no  actual  possession  of  land  shown,  the  law 
carries  the  possession  to  the  real  owner. 

[8]  (3)  A  possession  of  land  under  color  of  title  must  be  taken  by  a 
man  himself,  his  servants  or  tenants,  and  by  him  or  them  continued 
for  seven  years  together;  therefore,  where,  in  an  action  to  recover 
land,  it  appeared  that  the  plaintiff  under  color  of  title  had  made  occa- 
sional entries  upon  the  land  at  long  intervals  for  the  purpose  at  one 
time  of  cutting  timber,  at  another  of  making  bricks,  &c.,  held,  that  the 
plaintiff  was  not  entitled  to  recover. 

Governed  by  these  well-settled  principles  of  law,  an  examination  of 
all  the  evidence  introduced  for  the  purpose  of  establishing  adverse 
possession,  under  color  of  title  in  the  defendants,  of  the  land  actually 
in  controversy  in  this  case,  has  convinced  us  that  it  was  wholly  insuffi- 
cient for  the  purpose,  but,  on  the  contrary,  tended  to  refute  the  claim 
that  such  possession  had  been  attempted  to  be  taken  within  the  bound- 
aries of  the  land  lying  west  of  the  division  line  to  which  this  con- 
troversy alone  related,  except  upon  one  occasion,  when  an  injunction 
was  promptly  secured  against  it.  The  learned  trial  judge,  therefore, 
erred  in  refusing  the  plaintiff's  motion  for  an  instructed  verdict  in  his 
favor. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  set  aside  the  verdict  and  award  a  new 
trial. 

Reversed. 

On  Rehearing. 

PRITCHARD,  Circuit  Judge.  This  case  was  heard  and  decided 
by  this  court  at  the  February  term,  1914,  at  which  time  the  court  filed 
an  opinion,  reversing  the  judgment  of  the  lower  court,  in  which  it 
was  held  that  there  was  not  sufficient  evidence  offered  in  that  court 
bearing  upon  the  question  as  to  the  possession  of  the  defendants  to 
justify  the  jury  in  finding  in  favor  of  the  defendants,  and  a  reversal 
was  directed,  and  judgment  entered  accordingly. 

On  June  13,  1914,  a  rehearing  was  granted  upon  a  petition  of  de- 
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fendants  in  error,  and  the  case  was  reargued  at  this  term.  After  due 
consideration  of  the  same,  we  are  of  opinion  that  the  conclusion 
reached  by  this  court  in  the  first  instance  as  respects  this  point  was 
correct. 

Therefore  we  adhere  to  our  former  decision  reversing  the  judgment 
of  the  lower  court 


(217  Fed.  889) 

McKINNON  V.  NEW  YORK  ASSETS  REALIZATION  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    July  30,  1914.) 

No.  232. 

1.  Injunction  (J  26*) — Restbaininq  Pbobectttion  of  Action  at  Law — ^De- 

fenses AVAII4ABLE  IN  Law  Action. 

A  court  of  equity  will  not  enjoin  the  prosecution  of  an  action  at  law 
against  the  complainant,  to  enable  him  to  establish  a  defense  which,  under 
the  statute,  he  might  have  pleaded  as  a  counterclaim  in  the  action  at  law. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  H  24-49,  64-61 ; 
Dec.  Dig.  f  26.*] 

2.  Subboqation    (8  26*) — Pebsons  Entitled  to  Subboqation — ^Voluntaby 

Payment  of  Debt  of  Anotueb — "Volunteeb." 

One  who  is  under  no  legal  obUgation  or  liabiUty  to  pay  a  debt  is,  if  he 
pays  it,  a  mere  "volunteer,"  and  cannot  invoke  the  principle  of  exonera- 
tion through  subrogation  to  the  rights  and  securities  of  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  §  67;  Dec. 
Dig.  S  26.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Volunteer. 

Nature  and  theory  of  right  of  subrogation,  see  note  to  Merchants'  & 
Miners'  Transp.  Co.  v.  Robinson-Baxter-Dissoway  Towing  &  Transp.  Co., 
113  a  O.  A.  434.] 

3.  Subboqation  (§  26*) — ^Voluntaby  Payment  of  Debt. 

Corporate  stock  owned  by  a  bank  was  wrongfully  pledged  by  another, 
with  stock  of  another  owner,  as  collateral  security  for  his  own  note.  Oh 
maturity  he  tendered  payment  of  the  note,  which  was  refused.  Subse- 
quently the  bank  paid  the  note  and  received  all  of  the  coUateral.  Held, 
that  the  tender  by  the  pledgor,  while  it  did  not  discharge  the  debt,  ex- 
tinguished the  lien  of  the  pledgee,  that  the  bank  could  have  then  recov- 
ered its  own  stock  without  payment  of  the  note,  and  that  such  payment 
was  voluntary,  and  gave  it  no  legal  right  to  exoneration  or  contribution 
from  the  stock  of  the  other  owner. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  f  67;  Dec. 
Dig.  I  26.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  suit  comes  here  on  appeal  from  an  order  and  decree  made  in 
the  District  Court  of  the  United  States  for  the  Southern  District  of 
New  York  and  dated  December  19,  1913,  dismissing  the  bill  of  com- 
plaint for  insufficiency  of  facts  to  constitute  a  valid  cause  of  action. 

On  or  about  February  8, 1907^  Arthur  P.  Heinze  contracted  to  purchase  from 
Clinton  Gilbert  and  Charles  W.  Morse  2,815  shares  of  Chase  National  Bank 
stock;  at  the  price  of  $275  for  each  share,  and  on  or  about  that  day  he  paid 
$111,000  on  account  of  the  purchase  price.  On  or  about  June  12th  of  the 
same  year  Heinze  desired  to  borrow  $150,000  to  use  in  payment  of  a  part  of 
the  purchase  price,  and  made  an  arrangement  with  Charles  W.  Morse  to  give 

•For  oUier  cases  8«s  same  topic  &  S  wubmr  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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the  latter  his  note  for  $150,000  to  be  secured  by  500  of  these  shares  of  the 
stock  of  the  Chase  National  Bank,  which  were  to  be  purchased  with  the  pro- 
ceeds thereof,  and  2,000  shares  of  the  common  stock  of  United  Copper  Com- 
pany; and  this  note  Morse  was  to  have  discounted  and  devote  the  proceeds 
to  the  payment  of  the  balance  of  the  purchase  price.  In  order  to  obtain  for 
Helnze  the  money  required,  Morse  made  an  arrangement  with  the  Metropolitan 
Trust  Company  to  borrow  the  sum  of  $150,000  on  his  own  note  to  be  secured 
by  1,000  shares  of  Chase  National  Bank  stock,  Helnze  then  caused  to  be  de- 
livered to  Morse  the  500  shares  of  the  Chase  National  Bank  stock,  which  he 
was  able  to  obtain  because  the  arrangement  had  been  completed  to  obtain 
money  to  pay  for  the  sonxe  out  of  the  proceeds  of  the  note.  Thereupon  on 
June  16, 1907,  Morse  gave  his  note  for  $150,000  to  the  Metropolitan  Trust  Com- 
pany, secured  by  those  500  shares  and  other  500  shares  of  the  Chase  Na- 
tional Bank  stock  belonging  to  the  National  Bank  of  North  America, 
all  which  shares  had  been  taken  for  this  purpose  by  Morse  without  the  au- 
thority or  consent  of  either  Helnze  or  of  the  National  Bank  of  North  America. 
The  proceeds  of  Morse's  note  were  applied  to  the  payment  for  the  balance 
of  the  purchase  price  owing  l^y  Helnze  upon  his  purchase  of  the  Chase  Na- 
tional Bank  stock.  Morse,  having  taken  the  bank's  500  shares  to  secure 
money  to  pay  Helnze's  indebtedness,  transferred  the  latter's  note  to  the  bank, 
which  still  owns  it  Before  the  maturity  of  the  note  at  the  Metropolitan 
Trust  Company  that  company  was  notified  that  Morse  was  not  the  owner  of 
any  of  the  1,000  shares  which  he  had  pledged,  but  that  500  shares  belonged 
to  the  bank  and  the  other  500  shares  belonged  to  defendant  Heinze,  which 
the  bank  was  entitled  to  receive  as  security  for  an  indebtedness  due  to  it  by 
Heinze.  The  latter  also  notified  the  trust  company  that  500  of  the  shares 
belonged  to  him,  but  made  no  tender  of  the  amount  owing  either  upon  the 
Morse  note  or  upon  his  own  note  for  the  same  amount  Upon  the  maturity 
of  the  note,  Morse  and  one  John  L.  Elliott  tendered  the  full  amount  and  in- 
terest of  the  Morse  note  to  the  trust  company  and  demanded  the  return  of 
the  1,000  shares  of  the  Chase  National  Bank  stock.  This  request  was  not 
compiled  with,  on  the  ground  that  the  stock  did  not  belong  to  Morse  and 
Elliott,  and  that  500  of  the  shares  were  the  property  of  Helnze.  Thereafter 
the  trust  company  refused  a  tender  made  by  the  receiver  of  the  National 
Bank  of  North  America.  An  action  was  then  begun  by  the  receiver  against 
the  trust  company  for  the  conversion  of  the  500  shares  of  stock  belonging  to 
the  bank,  which  action  was  successful,  and  by  stipulation  the  trust  company 
delivered  1,000  shares  of  the  stock  of  the  Chase  National  Bank  on  the  pay- 
ment to  it  by  the  receiver  of  $150,000  with  interest.  And  on  appeal  to  this 
court  the  Judgment  was  affirmed.    172  Fed.  846,  97  C.  C.  A.  194. 

The  receiver  paid  the  trust  company  the  amount  of  Morse's  note  and  re- 
ceived the  1,000  shares  of  Chase  National  Bank  stock,  and  assumed  to  hold 
in  accordance  with  the  opinion  of  this  court  "the  possession  of  all  of  the  col- 
lateral, one-half  as  owner,  the  other  as  substituted  pledgee."  The  receiver 
having  thus  obtained  possession  of  the  shares  sold  the  whole  1,000  shares. 
The  sale  was  made  on  September  3,  1911,  was  In  accordance  with  the  terms 
of  the  Morse  note,  and  after  notice  to  Helnze  had  been  given ;  and  the  latter 
Is  alleged  in  the  bill  of  complaint  to  have  acquiesced  in  the  sale. 

Thereafter  and  on  December  12,  1911,  the  New  York  Assets  Realization 
Company,  the  defendant  herein,  as  assignee  of  Helnze,  commenced  an  action 
at  law  for  the  alleged  conversion  of  these  shares  of  stock  through  this  sale, 
and  demanded  $275,000  damages.  The  complaint  was  dismissed;  but  on 
writ  of  error  this  court  reversed  the  judgment,  on  the  ground  that  Morse's 
tender  had  discharged  the  lien  of  the  trust  company  (209  Fed.  791,  126  C.  C. 
A.  515) ;  and  on  rehearing  this  court  adhered  to  its  previous  ruling  (209 
Fed.  795,  126  O.  0.  A.  515). 

J.  Markham  Marshall  and  Alexander  B.  Siegel,  both  of  New  York 
City,  for  appellant. 

Ferdinand  E.  M.  Bullowa,  of  New  York  City  (Ferdinand  E.  M.  Bul- 
lowa,  Emilie  M.  Bullowa,  and  Richard  S.  Harvey,  all  of  Niew  York 
City,  of  counsel),  for  appellee. 

Before  WARD,  HUNT,  and  ROGERS,  Circuit  Judges.  / 
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ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  This 
is  a  suit  in  equity  in  which  the  District  Court  was  asked  to  enjoin  the 
defendant  from  the  prosecution  of  an  action  at  law  which  it  has 
brought  against  the  complainant  to  recover  for  the  alleged  conversion 
of  500  shares  of  the  capital  stock  of  the  Chase  National  Bank  of  New 
York,  which  shares  are  alleged  to  be  of  the  value  of  $275,000  and  to 
assume  jurisdiction  of  the  whole  controversy  existing  between  the 
parties  in  respect  to  the  stock  in  question.  The  suit  is  brought  upon 
the  theory  that  the  complainant  is  entitled  to  certain  relief  which  a 
court  of  equity  alone  can  grant;  and  it  is  necessary  for  us  to  deter- 
mine whether  the  court  below  erred  in  dismissing  the  bill. 

When  Morse  pledged  with  the  trust  company  the  Heinze  shares  and 
the  shares  belonging  to  the  National  Bank  of  North  America,  the 
trust  company  had  no  knowledge  of  the  fact  that  Morse  had  no  title 
to  the  stocks  and  was  without  power  to  make  such  use  of  them.  The 
trust  company  advanced  the  money  bona  fide  upon  the  Morse  note 
without  notice  of  the  actual  ownership  of  the  shares  and  in  reliance 
upon  the  apparent  title  of  Morse.  This  wrongful  pledge  of  the  stock 
gave  the  trust  c<Mnpany  a  lien  upon  it  by  estoppel  under  the  authority 
of  the  well-known  case  of  McNeil  v.  Tenth  National  Bank,  46  N.  Y. 
325,  7  Am.  Rep.  341  (1871). 

And  so  long  as  the  lien  continued  the  National  Bank  of  North 
America,  if  it  desired  to  recover  the  possession  of  the  shares,  would 
have  been  under  the  necessity  of  paying  the  Morse  note,  and  if  it  had, 
under  such  necessity,  paid'  the  note  in  order  to  protect  its  rights  and 
save  its  property,  it  would,  no  doubt,  have  been  justified  in  invoking 
the  principle  of  subrogation  and  would  have  succeeded  to  the  rights 
and  securities  of  the  trust  company. 

But  the  difficulty  is  that  the  lien  which  the  trust  company  acquired 
on  the  collateral  deposited  with  it  was  lost  prior  to  the  time  when  the 
bank  paid  the  note.  It  appears  from  the  allegations  contained  in  the 
bill  that  after  Morse's  note  had  matured  he  tendered  to  the  trust  com- 
pany the  full  amount,  with  interest,  and  demanded  the  return  of  the 
collateral,  but  the  tender  and  the  demand  were  refused.  Likewise 
after  the  maturity  of  the  note  the  receiver  of  the  National  Bank  of 
North  America  tendered  the  trust  company  the  amount  due,  with  in- 
terest, and  demanded  the  delivery  of  the  stock,  and  this  demand  was 
also  refused. 

The  refusal  of  the  trust  company  to  accept  the  tender  made  by 
Morse,  the  pledgor,  did  not  discharge  the  debt,  but  it  did  discharge 
the  lien.  We  have  already  passed  on  that  question  and  decided  that 
the  lien  was  lost.  New  York  Assets  Realization  Co.  v.  McKinnon, 
209  Fed.  791,  126  C.  C.  A.  515  (1913).  That  question  cannot  be 
regarded  as  an  open  one  in  this  court.  We  know  of  no  conflict 
in  the  authorities,  and  the  principle  is  as  well  established  as  any  other 
in  the  law,  that  a  valid  legal  tender  of  the  amount  of  a  lien  debt  dis- 
charges the  lien  and  leaves  the  creditor  to  his  personal  claim  against 
the  debtor. 

The  receiver  of  the  National  Bank  of  North  America,  after  the  trust 
company  refused  its  tender  and  demand  for  the  return  of  the  collateral, 
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brought  an  action  against  it  for  the  conversion  of  the  500  shares  which 
belonged  to  the  bank.  It  had  been  stipulated  before  the  case  was  tried 
that  if  a  verdict  should  be  found  in  favor  of  the  plaintiff  "judgment 
should  be  entered  to  the  effect  that  the  Metropolitan  Trust  Company 
should  deliver  the  said  note  of  Charles  W.  Morse,  dated  June  13, 
1907,  together  with  the  said  1,000  shares  of  the  stock  of  the  Chase 
National  Bank,  to  the  said  Charles  A.  Hanna,  as  receiver  of  the  Na- 
tional Bank  of  North  America  in  New  York,  upon  payment  to  the 
said  Metropolitan  Trust  Company,  by  the  said  Charles  A.  Hanna  as 
receiver,  as  aforesaid,  of  the  full  amount  due  upon  the  said  note."  A 
verdict  was  directed  in  favor  of  the  plaintiff,  and  judgment  entered  in 
accordance  with  the  verdict  and  stipulation.  Upon  appeal  to  this  court 
the  judgment  was  affirmed.  Metropolitan  Trust  Co.  v.  McKinnon,  172 
Fed.  846,  97  C.  C.  A.  194  (1909).  There  were  expressions  contained  in 
that  opinion  which  indicated  that  the  bank  could  only  obtain  posses- 
sion of  the  collateral  by  paying  the  note,  and  that  in  paying  the  note 
the  bank  would  not  be  a  volunteer,  nor  an  intermeddler,  but  would 
be  protecting  its  own  property.  Thereupon  the  complainant  paid  the 
note  and  received  the  collateral ;  and  having  thus  obtained  possession 
of  the  1,000  shares  it  sold  them  at  the  highest  price  obtainable,  $362.50 
a  share.  It  applied  the  proceeds  realized  from  the  sale  of  Heinze's 
500  shares  to  the  payment  of  the  Morse  note,  and  what  remained 
was  applied  to  the  payment  of  the  note  due  from  Heinze  to  the  bank. 

This  led  to  the  commencement  of  an  action  brought  by  the  New 
York  Assets  Realization  Company,  as  assignee  of  Heinze,  to  recover 
$275,000  for  the  conversion  of  the  stock  by  the  sale  which  the  bank 
had  made.  The  complaint  was  dismissed  in  the  court  below,  but  the 
case  was  reversed  in  this  court.  The  reversal  was  based  on  the  fact 
that  the  tender  had  discharged  the  lien,  a  fact  which  does  not  seem  to 
have  been  brought  to  the  court's  attention  in  the  earlier  case  in  this 
court.  That  decision,  therefore,  established  the  right  of  the  New  York 
Assets  Realization  Company,  as  the  assignee  of  Heinze,  to  maintain 
its  action  at  law  against  McKinnon  as  the  agent  of  the  National  Bank 
of  North  America  to  recover  for  the  conversion  of  the  stock,  and  that 
action  is  still  pending.  It  is  that  action  which  we  are  now  asked  to 
enjoin. 

It  appears  that,  in  the  answer  which  McKinnon  interposed  to.  the 
ccMnplaint  in  that  action,  he  failed  to  set  up  by  way  of  counterclaim 
and  in  diminution  of  damage  the  amount  of  the  Heinze  note  for  $150,- 
000  which  was  transferred  to  the  National  Bank  of  North  America 
by  Morse,  and  to  the  payment  of  which,  as  before  said,  the  bank,  after 
selling  the  stocks,  had  applied  a  part  of  the  proceeds  thus  realized. 

The  Revised  Statutes  of  the  United  States  provide  that : 

**The  practice,  pleadings,  and  forms  and  modes  of  proceedings  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  Circuit  and  EHstrict 
Courts,  shall  conform,  as  near  may  be,  to  the  practice,  pleadings,  and  forms 
and  modes  of  proceedings  existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  State  within  which  such  Circuit  or  District  Courts  are  held." 
U.  S.  R.  S.  t  914  (U.  S.  Comp.  St  1901,  p.  684). 

Under  the  New  York  Codes  the  complainant  might  have  set  up 
Heinze's  note  as  a  counterclaim  in  the  action  brought  to  recover  for 


m'kinnon  v.  new  yobk  assets  realization  CO.  259 

• 

the  conversion.  The  Code  of  Civil  Procedure  provides  (section  500) 
that  the  answer  of  the  defendant  may  contain  a  statement  of  any  new 
matter  constituting  a  defense  or  counterclaim.  And  it  is  provided  in 
section  501  that  the  counterclaim  must  be  one  of  the  following  causes 
of  action  against  the  plaintiff  or  against  the  person  whom  he  represents 
and  in  favor  of  the  defendant : 

(1)  "A  cause  of  action  arising  out  of  the  contract  or  transaction,  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action." 

The  matter  which  the  complainant  relies  upon,  and  asserts  he  is  en- 
titled to  counterclaim,  he  might  have  set  up  in  the  action  at  law,  as  it 
is  a  matter  which  arose  "out  of  the  contract  or  transaction  set  forth  in 
the  complaint."  He  did  not,  however,  see  fit  to  do  so,  and  has  never 
made  any  application  to  the  court  below  to  amend  his  answer  and 
permit  him  to  set  it  up  as  a  defense  in  the  action  at  law.  The  fact 
that  he  might  have  availed  himself  of  this  defense  in  the  action  at 
law  and  has  failed  to  do  so  affords  him  no  ground  for  coming  into 
equity.    Bispham  in  speaking  of  the  right  of  set-off  says: 

"This  right  [of  set-off],  although  it  did  not  originally  exist  at  common  law, 
was,  nevertheless,  so  effectually  introduced  by  statute  that  it  now,  perhaps, 
furnishes  no  ground  for  Interference  by  a  chancellor  as  an  equitable  right." ' 

This  view  he  supports  by  an  extended  citation  of  the  cases.  And 
the  law  is  settled  that  where  one  has  a  good  defense  at  law,  and 
failed  to  set  it  up  when  he  had  the  opportunity,  equity  withholds  any 
assistance,  unless  he  can  show  that  he  was  prevented  from  availing 
himself  of  the  defense  by  fraud  or  accident  unmixed  with  his  own 
or  his  agent's  negligence. 

[2]  The  complainant  also  bases  his  appeal  to  the  aid  of  a  court 
of  equity  upon  the  theory  that  he  is  entitled  to  be  exonerated  from 
the  payment  of  the  Morse  note  and  to  be  reimbursed  for  his  payment 
of  the  note  in  accordance  with  the  terms  of  the  judgment  against  the 
Metropolitan  Trust  Company  by  the  proceeds  from  the  sale  of  the 
Heinze  stock,  and  that  this  right  of  exoneration  is  recognized  solely 
in  equity.  The  answer  to  this  is  that  the  principle  of  exoneration  is 
not  applicable  to  the  facts  of  this  case.  It  is  true  that  the  500  shares 
which  belonged  to  the  bank  were  taken  without  consideration  to  it 
and  used  to  secure  for  Heinze  the  money  wherewith  to  pay  for  the 
balance  of  the  purchase  price  of  the  shares  belonging  to  Heinze,  and 
that  the  bank  at  one  time  may  have  been  in  a  position  where  it  would 
have  been  entitled  to  have  had  the  shares  of  Heinze's  stock  belonging 
to  it  exonerated  from  the  payment  of  the  Morse  note.  But,  whatever 
its  right  to  do  this  may  have  been,  it  ceased  to  possess  any  such  right 
when  it  voluntarily  paid  the  Morse  note.  It  paid  that  note  as  a  vol- 
unteer, being  at  the  time  the  payment  was  made  under  no  compulsion 
to  make  it.  While  the  trust  company's  lien  on  the  stock  continued  it 
could  not  have  recovered  its  own  stock  without  paying  the  note,  but 
when  the  trust  company  lost  its  lien  on  the  stock  by  the  tender  the 
bank  could  at  once  have  recovered  the  stock  without  paying  the  Morse 
note.    One  who  is  under  no  legal  obligation  or  liability  to  pay  a  debt 


260  133  C.  C.  A.  REPORTS 

IS,  if  he  pays  it,  a  mere  volunteer.    In  paying  the  note  as  a  volunteer 
the  complainant  lost  his  right  to  invoke  flie  principle  of  exoneration. 

"The  equities  of  contribution  and  exoneration  arise  only  when  the  payment 
is  made  in  discharge  of  a  binding  obligation."    Bispham's  Equity,  f  332. 

[3]  We  do  not  question  the  principle  that  where  the  owner  of 
property  pledges  it  for  the  debt  of  another  such  property  occupies 
the  position  of  a  surety.  That  principle  has  been  recognized  in  nu- 
merous cases.  Smith  v.  Savin,  141  N.  Y.  315,  36  N.  E.  338;  Le  Mar- 
chant  V.  Moore,  150  N.  Y.  209,  44  N.  E.  770;  Farwell  v.  Bank,  90 
N.  Y.  483.  And  if  complainant  is  right  in  thinking  that  the  Bank 
of  North  America  at  one  time  had  the  right  to  ccwnpel  the  application 
of  the  Heinze  shares  to  the  payment  of  the  Morse  note  before  resort 
was  had  to  the  shares  which  it  owned,  we.  cannot  see  that  that  princi- 
ple can  be  invoked  now  under  the  existing  facts.  If  the  bank's  shares 
at  one  time  occupied  the  position  of  surety,  that  position  was  lost 
when  the  tender  was  made  and  refused.  In  Mitchell  v.  Roberts  (C.  C.) 
17  Fed.  781,  the  court  said: 

"When  property  of  any  kind  is  mortgaged  or  pledged  by  the  owner  to  se- 
cure the  debt  of  another,  such  property  occupies  the  position  of  surety,  and 
whatever  will  discharge  a  surety  will  discharge  such  property." 


The  jurisdiction  of  a  court  of  equity  to  protect  equitable  rights  by 
enjoining  an  action  at  law  cannot,  of  course,  be  questioned.  An  in- 
junction will  be  granted  to  restrain  a  legal  proceeding  whenever  an 
equitable  title  is  not  recognized  or  an  equitable  right  not  enforced  in 
the  action  at  law,  or  when  exact  and  complete  justice  cannot  be  had 
between  the  parties,  except  through  the  remedies  of  the  equity  court. 
But  there  is  nothing  in  the  facts  of  this  case  to  show  that  the  com- 
plainant has  any  right  for  which  courts  of  law  do  not  afford  an  ade- 
quate remedy. 

Decree  affirmed. 


(217  Fed.  344) 

THE  SAM;30N.t 

BARGES  NOS.  8,  9,  AND  27. 
(Circuit  Court  of  Appeals,  Ninth  Circuit    October  13,  1914.) 

No.  2393. 

1.  Adiobaltt  (J  118*) — ^Review  on  Appeal — Findings  of  Fact. 

In  cases  on  appeal  in  admiralty,  when  questions  of  fact  are  dependent 
on  conflicting  evidence,  the  decision  of  the  district  judge,  before  whom  the 
case  was  tried,  and  who  heard  and  saw  the  witnesses,  will  not  be  re- 
versed, unless  clearly  against  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {]  758-775,  794; 
Dec.  Dig.  §  118.*] 

2.  CoLUBioN  (§  66*) — ^Meeting  Tows — Unmanageable  Tow. 

A  finding  by  the  district  court  that  a  collision  on  the  Columbia  river  at 
night  between  barges  loaded  with  stone  in  tow  of  a  tug  passing  down, 
which  had  a  barge  on  each  side  and  one  in  front,  and  a  steamer  coming 
up  with  an  oil  barge  on  her  side,  was  due  to  the  fault  of  the  tug,  whose 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 

t  Rehearing  denied  November  17,   1914. 
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tow  became  unmanageable,  and  was  carried  by  the  current  over  toward 
the  Oregon  side  of  the  river,  held  supported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  {  84;  Dec.  Dig. 
166.* 

Collision  with  or  between  towing  vessels  and  vessels  In  tow,  see  note 
to  The  John  EngUs,  100  C.  C.  A.  581.] 

B.  Collision  (§  132*) — Suit  fob  Damages — Measube  of  Damages. 

Where  a  vessel,  which  became  a  total  loss  as  the  result  of  a  collision, 
had  no  market  value,  the  cost  of  her  construction,  with  proper  deduction 
for  depreciation,  may  properly  be  taken  as  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {  286 ;  Dec.  Dig. 
i  132.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Edward  E.  Cushman,  Judge. 

Suit  in  admiralty  for  collision  by  the  Shaver  Transportation  Com- 
pany, owner  of  the  steamer  Henderson,  against  the  steam  tug  Samson 
and  barges  No.  8,  No.  9,  and  No.  27,  Columbia  Contract  Company, 
claimant,  with  the  Standard  Oil  Company  of  California  impleaded. 
Decree  against  respondent  vessels,  and  claimant  appeals.     Affirmed. 

For  opinion  below,  see  208  Fed.  347. 

Libel  in  rem  against  the  steamer  Samson  and  barge  No.  8,  barge  No. 
9,  and  barge  No.  27,  owned  by  the  Columbia  Contract  Company,  and 
libel  in  personam  against  the  Standard  Oil  Company  of  California, 
owner  of  oil  barge  No.  93,  for  damages  for  loss  of  the  steamer  Hen- 
derson. 

Teal,  Minor  &  Winf  ree  and  Rogers  MacVeagh,  all  of  Portland,  Or., 
for  appellant. 

Wood,  Montague  &  Hunt,  of  Portland,  Or.,  for  appellee. 

Snow  &  McCamant  and  George  B.  Guthrie,  ail  of  Portland,  Or.,  for . 
Standard  Oil  Co. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  L  This  action  is  the  result  of  a  colli- 
sion between  the  steamship  Henderson  and  a  barge  loaded  with  stone 
in  tow  of  the  tugboat  Samson  on  the  Columbia  river  on  July  22,  1911, 
at  about  1 :40  a.  m. 

The  Henderson  was  a  stem-wheel  river  steamer  158  feet  long  with 
a  beam  of  31.6  feet.  At  the  time  of  the  accident,  she  was  proceeding 
up  the  river  at  a  speed  of  about  three  or  four  miles  an  hour,  and  was 
towing  a  steel  oil  barge,  known  as  barge  No.  93,  owned  by  the  Stand- 
ard Oil  Company.  The  oil  barge  was  300  feet  long,  with  a  beam  of 
34  feet.  The  Henderson  was  lashed  to  the  port  quarter  of  the  oil 
barge  in  such  manner  that  she  extended  along  the  port  side  of  the  barge 
a  distance  of  about  100  feet ;  the  stem  of  the  Henderson  being  slightly 
inclined  toward  the  side  of  the  oil  barge.  The  barge  had  no  motive 
power  of  her  own ;  but  the  pilot  who  was  in  command  of  both  vessels 
was  stationed  on  the  oil  barge,  and  thje  steering  of  both  vessels  was 
directed  by  him  from  the  deck  of  the  oil  barge. 

The  Samson  was  a  sea-going  tugboat  about  110.4  feet  long  with  a 
beam  of  25.4  feet.    She  was  proceeding  down  the  river  at  a  speed  of 

*For  oUier  cajBee  see  eame  topic  &  §  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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about  seven  miles  an  hour,  and  was  towing  three  barges  (Nos.  8,  9  and 
27)^  each  of  which  was  loaded  with  about  1,000  tons  of  stone.  The 
barges  were  arranged  in  what  is  known  as  a  *'spike  tow" ;  barge  No. 
8  being  lashed  to  the  starboard  side  of  the  Samson  in  such  position 
that  the  stern  of  the  barge  was  about  abreast  of  the  beam  of  the  tug- 
boat, barge  No.  9  being  lashed  to  the  port  side  of  the  Samson  and  op- 
posite to  and  abreast  of  barge  No.  8,  and  barge  No.  27  being  lashed 
between  barges  Nos.  8  and  9  and  directly  in  front  of  the  tugboat,  the 
stern  of  barge  No.  27  setting  against  the  stem  of  the  tugboat.  Barge 
No.  8  and  barge  No.  9  were  about  160  feet  long,  with  a  beam  of  38 
feet.  Barge  No.  27  was  ISO  feet  long,  with  a  beam  of  36  feet.  Barges 
Nos.  8  and  9  extended  in  front  of  the  stem  of  the  Samson  for  a  dis- 
tance of  about  90  feet,  and  barge  No.  27  extended  in  front  its  full 
length  of  150  feet.  The  barges  were  propelled  and  steered  by  the  tug- 
boat and  were  in  command  of  a  pilot  who  was  stationed  on  the  tug- 
boat. 

The  night  of  the  accident  was  dark,  but  clear.  There  was  no  fog, 
and  lights  were  easily  discernible.  The  tide  was  running  downstream, 
and  the  ordinary  flow  thereof  was  increased  by  reason  of  the  freshets 
of  that  season  of  the  year.  On  the  right-hand  side  of  the  river,  ascend- 
ing the  same,  was  the  Oregon  shore ;  on  the  left-hand  side  was  Puget 
Island.  At  the  point  of  the  accident,  and  for  a  distance  of  about  a  mile 
above  the  same,  the  river  was  about  one-half  of  a  mile  wide.  Deep 
water  prevailed  from  shore  to  shore.  The  channel  was  designated  by  a 
range  line  extending  approximately  down  the  center  of  the  river ;  the 
range  line  being  delineated  by  range  lights  placed  at  appropriate  points 
on  the  shore.  About  one  mile  up  the  river  from  the  point  of  the  acci- 
dent it  made  a  turn  to-  the  eastward  around  a  point  of  Puget  Island, 
forming  an  angle  of  about  135  degrees. 

The  pilot,  who  was  in  charge  of  the  Samson  and  the  barges  which 
she  was  towing,  testified  that  he  first  saw  the  Henderson  and  the  oil 
barge  coming  up  the  river  as  he  was  rounding  the  point  of  Puget 
Island  at  the  bend  of  the  river ;  that  the  Samson  was  then  well  over  on 
the  island  side  of  the  river,  and  only  about  400  feet  from  that  shore ; 
that,  upon  observing  the  Henderson,  he  immediately  ported  his  helm ; 
that,  when  the  Henderson  had  reached  a  point  about  one-half  of  a  mile 
down  the  river,  she  blew  one  whistle,  thereby  indicating  that  she  in- 
tended to  pass  the  Samson  port  to  port ;  that  he  immediately  answered 
with  one  whistle ;  that,  upon  the  exchange  of  these  signals,  he  ported 
his  helm  a  little  more ;  that  about  two  minutes  intervened  between  the 
time  when  he  first  saw  the  Henderson  and  the  time  when  the  whistles 
were  exchanged  and  the  helm  of  the  Samson  further  ported ;  that  at 
the  latter  time  he  was  about  800  feet  off  of  the  Puget  Island  shore ;  that 
he  continued  to  put  his  helm  to  port  until  he  was  within  about  400  feet 
of  the  Henderson;  that  the  Henderson  then  gave  another  whistle, 
again  signifying  her  intention  to  pass  port  to  port;  that  he  answered 
this  second  signal,  and  then  put  the  helm  of  the  Samson  hard  over  to 
port ;  that  he  was  then  about  800  feet  from  the  Puget  Island  shore ; 
and  that  the  collision  occurred  almost  immediately  after  the  second 
whistles  were  exchanged.  The  evidence  is  conflicting  as  to  which  of 
the  barges  in  tow  of  the  Samson  struck  the  Henderson.    Both  barge 
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No.  9,  which  was  lashed  to  the  port  side  of  the  Samson,  and  barge  No. 
27,  which  extended  out  in  front  of  the  Samson,  were  damaged  to  some 
extent,  and  it  is  very  probable  that  both  of  them  contributed  to  the 
hole  which  was  torn  in  the  port  bow  of  the  Henderson  just  aft  of  the 
stem.  The  oil  barge  was  not  damaged.  The  lines  by  which  the  Hen- 
derson was  lashed  to  the  oil  barge  were  broken  by  the  force  of  the  im- 
pact, and  she  sank  almost  immediately  thereafter,  drifted  down  the 
river  for  some  distance,  and  was  later  beached  by  the  Samson  in  shal- 
low water  along  the  Oregon  side  of  the  river.  After  the  collision,  the 
oil  barge  was  anchored  in  the  river  about  200  feet  from  the  Oregon 
shore.  The  Samson's  barges  were  also  anchored,  but  the  testimony  is 
in  conflict  as  to  their  positions;  the  pilot  of  the  Samson  testifying 
that  they  were  anchored  within  200  feet  of  the  Puget  Island  shore, 
and  some  fishermen,  who  were  tending  their  nets  in  the  vicinity,  testi- 
fying that  two  of  them  were  anchored  on  the  Oregon  side  of  the  river 
and  the  third  on  the  Puget  Island  side. 

So  far  as  the  signals  exchanged  between  the  vessels  prior  to  the  col- 
lision are  concerned,  the  testimony  is  in  all  substantial  respects  with- 
out conflict.  But  the  testimony  relating  to  the  position  of  the  Hen- 
derson and  of  the  Samson  at  the  time  of  the  collision,  with  respect  to 
the  range  line  marking  the  channel  of  the  river,  is  absolutely  irrecon- 
cilable. The  range  line,  as  we  have  stated,  extended  up  the  middle  of 
the  river.  In  view  of  the  signals  which  had  been  exchanged  between 
the  vessels,  the  Henderson  was  therefore  entitled  to  all  of  that  portion 
of  the  stream  lying  on  the  Oregon  side  of  the  range  line,  and  the  Sam- 
son was  entitled  to  all  of  that  portion  of  the  stream  lying  on  the  Puget 
Island  side  of  the  range  line.  Each  of  the  parties,  appreciating  these 
facts,  endeavored  to  show  that  its  vessel  was  on  its  rightful  side  of  the 
river,  and  that  the  collision  was  caused  by  the  vessel  of  the  other  party 
transgressing  thereon. 

Witnesses  for  the  libelant,  including  the  pilot  who  was  in  charge  of 
the  Henderson  and  the  oil  barge,  testified  that  the  collision  occurred 
on  the  Oregon  side  of  the  river,  and  the  libelant  contended  that  the 
position  of  the  oil  barge  after  the  accident  conclusively  established  the 
exact  position  of  the  Henderson  at  the  time  of  the  collision.  On  the 
other  hand,  witnesses  for  the  claimant  of  the  Samson  testified  that  the 
collision  occurred  well  over  on  the  Puget  Island  side  of  the  river,  and 
the  claimant  points  to  certain  testimony  with  respect  to  the  position  of 
the  stone  barges  after  the  collision  as  conclusive  of  the  question. 

[1]  Out  of  the  great  mass  of  conflicting  testimony  with  respect  to 
the  maneuvers  of  the  respective  vessels  prior  to  the  collision,  and  the 
positions  of  the  various  tows  thereafter,  the  learned  judge  of  the  court 
below  found  that  the  point  of  collision  was  well  to  the  Oregon  side  of 
the  channel,  and  concluded  that  the  fault  was  with  the  Samson.  This 
finding,  under  well-settled  rules  of  appellate  procedure,  should  not  be 
disturbed.  Spencer  v.  Dalles,  P.  &  A.  Navigation  Co.,  188  Fed.  865, 
868,  110  C.  C.  A.  499.  As  said  by  this  court  in  The  Alijandro,  56  Fed. 
621,  6  C.  C.  A.  54: 

'The  rule  is  well  settle^  that  in  cases  on  appeal  in  admiralty,  when  the 
questions  of  fact  are  dependent  upon  conflicting  evidence,  the  decision  of  the 
district  Judge,  who  had  the  opportunity  of  seeing  the  witnesses  and  judging 
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their  appearance,  matiner,  and  credibility,  will  not  be  reversed,  unless  it 
clearly  appears  that  the  decision  is  against  the  evidence.** 

[2]  In  the  present  case  we  think  the  finding  of  the  trial  judge  is 
fully  supported  by  the  ereat  weight  of  the  evidence.  The  reasonable 
inference  to  be  drawn  from  the  testimony  of  the  pilot  of  the  Samson 
is  that  at  the  time  of  the  collision,  and  for  some  time  prior  thereto,  he 
did  not  have  complete  control  of  his  tugboat  and  the  barges  which  he 
was  towing.  The  tide  was  running  down  the  river.  In  addition,  it 
was  the  flood  season  of  the  year,  when  the  currents  of  the  river  were 
particularly  strong.  The  pilot  testified  that,  at  the  point  of  the  island 
where  he  made  the  turn  to  go  down  the  river,  the  current  had  a  tend- 
ency to  set  over  to  the  Oregon  shore,  although  the  full  sweep  of  the 
current  did  not  commence  until  a  point  about  200  feet  off  the  Puget 
Island  shore  was  reached.  Yet,  despite  his  knowledge  of  these  facts, 
he  proceeded  to  round  the  point  of  the  island,  with  the  three  barges 
heavily  loaded  with  stone,  at  a  speed  of  about  seven  miles  an  hour, 
and,  as  he  himself  testified,  at  a  distance  of  about  400  feet  off  the  Puget 
Island  shore.  That  he  got  caught  in  the  sweep  of  the  current  and  lost 
control  of  the  Samson  and  of  her  tows  is  shown  by  his  testimony  to 
the  effect  that  when  he  first  sighted  the  Henderson  he  had  his  helm 
aport  and  was  about  400  feet  from  the  Puget  Island  shore ;  that,  after 
sighting  the  Henderson  and  receiving  her  first  signal,  he  further  ported 
his  helm ;  that  he  continued  with  his  helm  almost  hard  aport  for  a  dis- 
tance of  about  one-half  of  a  mile  or  until  he  got  the  second  signal  from 
the  Henderson,  and  that  at  this  latter  time  he  was  800  feet  from  the 
Puget  Island  shore.  In  explanation  of  this  he  admitted  that  he  thought 
the  Samson  drifted  away  from  the  island  "on  account  of  the  current 
setting  her  off."    He  further  testified  as  follows : 

"Q.  Still  not  seeing  you  were  getting  closer  to  the  island,  but  on  the  con- 
trary getting  further  away,  why  didn't  you  give  hard  aport  helm?  A.  I  gave 
her  hard  aport  helm  Just  before  the  second  whistle  was  given.  She  was 
swinging,  heading  toward  the  island  all  the  way.  I  couldn't  do  more  than 
keep  her  that  way,  but  she  was  going  down  broadside.  Q.  Didn't  you  think 
it  was  your  duty  when  nervous  about  this  bad  steering  and  trying  to  give 
plenty  of  room,  when  you  were  not  getting  closer  to  the  island  but  further 
away,  don't  you  think  it  was  your  duty  to  put  your  helm  hard  aport?  A. 
She  was  going  over  all  the  time.  Giving  more  port  helm  all  the  time.  Q. 
Wasn't  she  going  away  from  the  island?  A.  I  couldn't  help  that  The  boat 
wouldn't  shove  the  scow  in.  That  is  all  there  was  to  it  Q.  Could  have  by 
giving  hard  aport  helm,  couldn't  you?  A.  I  don't  think  so;  would  have  laid 
right  across  the  current  with  hard  aport  helm.  Q.  Do  you  mean  you  couldn't 
control  the  tow  there?  A.  Not  to  get  in  the  island  that  short  a  space;  no, 
sir." 

But  the  pilot  insisted  that,  despite  the  fact  that  the  Samson  and  the 
barges  were  caught  in  the  sweep  of  the  tide  and  were  beyond  his  con- 
trol, still  at  no  time  was  he  further  than  800  feet  from  the  Puget  Island 
shore,  or  about  one-third  of  the  distance  across  the  river.  We  think 
the  position  of  the  oil  barge  after  the  collision  in  and  of  itself  conclu- 
sively refutes  this  statement.  She  was  broken  away  from  the  Hen- 
derson by  the  force  of  the  collision,  and,  although  there  is  some  con- 
flict in  the  testimony,  it  is  strongly  in  favor  of  the  fact  that  her  anchors 
were  dropped  within  a  few  seconds  thereafter.    There  is  no  dispute 
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that  the  oil  barge  was  anchored  about  200  feet,  or,  as  some  of  the  wit- 
nesses testified,  within  her  own  length  (300  feet),  of  the  Oregon  shore. 
[3]  2.  The  trial  judge  found  that  the  Henderson,  by  reason  of  the 
collision,  became  a  total  loss;  and,  although  there  is  some  testimony 
to  the  effect  that  she  could  have  been  raised  and  repaired  for  a  comr 
paratively  small  sum,  we  think  that  the  testimony  to  the  effect  that  she 
was  a  total  loss,  coupled  with  the  condition  of  the  vessel  as  shown  by 
the  photographic  exhibits  introduced  by  the  libelant,  show  that  the  con- 
clusion reached  by  the  court  below  was  right.  It  appeared  from  the 
testimony  of  the  libelant  that  there  was  no  general  market  for  vessels 
of  the  type  of  construction  of  the  Henderson,  and  that  no  market  value 
thereof  could  be  deemed  fixed.  This  testimony  was  not  controverted 
by  the  claimant.  The  libelant  then  introduced  testimony  tending  to 
show  the  original  cost  of  the  vessel,  and  also  the  extent  to  which  she 
had  depreciated  in  value.  This,  in  the  absence  of  market  value,  was 
the  next  best  evidence  of  value. 

"The  measure  of  damages  in  case  of  total  loss  is  the  market  value  of  the 
vessel  at  the  time  of  the  colUsion,  together  with  its  cargo  and  freight,  and 
such  other  losses  as  are  a  direct  result  of  a  collision.  ♦  ♦  ♦  When  the  con- 
ditions are  such  that  no  market  value  can  be  shown,  where  there  is  no  market 
value,  or,  if  shown,  it  is  so  manifestly  disproportionate  to  the  intrinsic  value 
of  the  vessel  that  to  order  a  sale  at  such  a  price  would  be  a  hardship,  the 
court  may  adopt  as  the  value  of  the  ship  the  cost  of  construction,  with  proper 
deduction  for  the  deterioration  in  its  value  from  the  time  of  construction." 
Spencer  on  Marine  Collisions,  f  200. 

By  this  method  the  court  found  that  the  value  of  the  Henderson  at 
the  time  of  the  collision  was  $38,888.21.  From  this  sum  was  deducted 
$8,520.16,  representing  the  net  value  of  certain  machinery  salvaged 
from  the  wreck,  leaving  $30,368.05,  to  which  was  added  the  sum  of 
$502.70,  representing  the  value  of  supplies  lost  with  the  vessel,  making 
a  total  of  $30,870.75,  for  which  a  judgment  was  entered  against  the 
claimant. 

The  claimant  contends  that  the  amount  of  the  judgment  was  ex- 
cessive. We  do  not  understand  that  it  denies  that  the  method  employed 
by  the  trial  judge  in  arriving  at  the  amount  of  damages  was  not  the 
correct  one ;  but  it  insists  that  the  amount  was  excessive,  in  view  of 
certain  testimony  introduced  by  it  showing  a  greater  percentage  of  de- 
preciation of  the  vessel  than  that  adopted  by  the  court,  and  also  in  view 
of  certain  testimony  with  respect  to  the  amount  which  should  have  been 
awarded  as  the  net  value  of  the  salvage.  The  testimony  on  each  of 
these  items  is  very  conflicting.  We  have  read  all  of  it,  and  are  unable 
to  state  that  the  record  contains  testimony  of  greater  weight  than  that 
upon  which  the  conclusion  of  the  trial  judge  was  based.  The  testimony 
of  the  builder  of  the  Henderson  was  to  the  effect  that  she  cost  $51,- 
597.60  at  the  time  of  her  construction  in  1901 ;  that  she  was  ten  years 
old  at  the  time  she  was  sunk ;  and  that  the  depreciation  on  all  parts  of 
her  during  that  period  would  amount  to  $7,709.39,  leaving  a  value  at 
the  time  of  the  collision  of  $43,888.21.  But,  in  view  of  other  testimony 
tending  to  show  a  greater  depreciation  than  that  stated  by  the  builder 
of. the  Henderson,  the  trial  judge  reduced  the  value  of  the  Henderson 
$5,000,  thus  fixing  the  true  value  thereof  at  $38,888.21.  We  are  of 
opinion  that  the  latter  amount  is  not  excessive. 

The  judgment  of  the  court  below  is  affirmed. 
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JACKSON  CO.  et  al.  v.  GARDINER  INV.  CO.  et  al.  t 

vClrcuit  Court  of  Appeals,  First  arcuit    November  19,  1914.) 

No.  1067. 

O0BP0SATI0I7S  (§  584*)  —  Liquidation  —  Power  of  Majobitt  —  Review  by 
Courts. 

A  majority  of  the  stockliolders  of  the  J.  Coii«)any,  having  decided  to 
liquidate  the  company,  In  good  faith  and  without  fraud,  in  corporate 
meeting  voted  to  sell  its  assets  to  the  N.  Company  for  shares  of  stock  in 
the  N.  Company  of  the  market  value  of  $585,000,  which  was  to  be  dis- 
tributed among  Its  stockholders  on  the  basis  of  1%  shares  of  stock  in  the 
N.  Company  for  each  share  in  the  J.  Company ;  the  N.  Company  also  as- 
suming all  debts  and  liabilities  of  the  J.  Company.  The  market  value  of 
1%  shares  in  the  N.  Company  was  equal  to  the  market  value  of  a  share 
in  the  J.  Company,  or  $975.  An  arrangement  was  also  made  by  which  the 
stockholders  in  the  J.  Company  might  receive  $975  per  share,  instead  of 
taking  stock  in  the  N.  Company.  In  a  suit  to  enjoin  the  sale,  It  was 
found  that  the  market  or  sale  value  of  the  assets  of  the  J.  Company,  as 
represented  by  a  share  of  stock,  was  $1,174.94  when  the  sale  was  made, 
and  $1,494.65  two  years  later,  and  that  the  replacement  value  was  $2,- 
721.25  when  the  sale  was  made.  Held,  that  the  transaction  was  a  sale  of 
the  assets  of  the  J.  Company,  and  not  an  exchange  of  such  assets  for 
stock,  and  hence  the  value  of  the  stock  two  years  after  the  sale  and  its 
replacement  value  were  Immaterial,  and  the  difference  between  the  mar- 
ket value  at  the  time  of  the  sale  as  found,  and  the  valuation  placed 
thereon  by  the  majority,  was  too  slight  to  show  gross  mismanagement, 
and  therefore  the  decision  of  the  majority  shareholders,  made  In  good 
faith  and  without  fraud,  was  not  subject  to  revision  and  reconsideration 
by  the  court,  and  It  would  not  enjoin  the  sale. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §f  2343-2347 : 
Dec.  Dig.  §  584.* 

Acquisition  by  corporation  of  stock  of  other  corporation,  see  note  to 
Anglo-American  JUind,  M.  &  A.  Co.  v.  Lombard,  68  C.  C.  A.  120.] 

Putnam,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire;    Edgar  Aldrich,  Judge. 

Suit  by  the  Gardiner  Investment  Company  and  others  against  the 
Jackson  Company  and  others.  From  a  decree  in  favor  of  complain- 
ants, defendants  appeal.     Modified. 

Frank  S.  Streeter,  of  Concord,  N.  H.  (Streeter,  Demond,  Wood- 
worth  &  Sulloway,  of  Concord,  N.  H.,  and  Peabody,  Arnold,  Batchel- 
der  &  Luther,  of  Boston,  Mass.,  on  the  brief),  for  appellants. 

Burton  E.  Eames,  of  Boston,  Mass.  (Tyler,  Comeau  &  Eames,  of 
Boston,  Mass.,  and  Hollis  &  Murchie,  of  Concord,  N.  H.,  on  the  brief), 
for  appellees. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

BINGHAM,  Circuit  Judge.  When  this  case  was  previously  before 
the  court  (200  Fed.  113,  118  C.  C.  A.  287),  on  cross-appeals  arising  out 
of  an  order  of  the  District  Court  for  the  District  of  New  Hampshire 
entering  an  ad  interim  injunction,  the  answer  of  the  respondents  had 
not  been  filed,  and  a  hearing  upon  the  merits  had  not  been  had.    Since 

^For  oUier  cases  see  same  topic  &  §  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  For  opinion  on  petition  for  rehearing,  see  220  Fed.  297,  133  G.  C.  A.  824. 
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then  certain  parties  other  than  the  original  complainant  have  been  per- 
mitted by  leave  of  court  to  come  in  either  as  interveners  or  under  a 
supplemental  bill  of  complaint,  and  various  pleadings  have  been  filed, 
including  the  answer  of  the  respondents.  The  case  has  been  sent  to 
masters,  who  have  heard  the  parties  upon  the  merits  and  made  their 
report.  Upon  the  report  a  final  decree  has  been  entered  in  the  District 
Court  enjoining  the  carrying  out  of  the  sale  of  the  assets  of  the  Jack- 
son Company  to  the  Nashua  Company,  as  voted  on  May  10,  1911,  ex- 
cept upon  payment  to  the  complainants  of  the  sum  of  $3,228.13  for 
each  share  of  stock  of  the  Jackson  Company  held  by  them.  The  case 
is  now  here  on  appeal  by  the  respondents  from  this  decree,  assigning 
various  errors. 

Upon  the  prior  appeal  the  respondents  took  the  position  that  the  Dis- 
trict Court  should  have  dissolved  the  injunction  and  dismissed  the  pro- 
ceeding, on  the  ground  that  the  controversy  was  res  judicata  by  rea- 
son of  a  similar  suit  brought  by  other  stockholders  in  the  state  court 
of  New  Hampshire  (Bowditch  v.  Jackson  Co.,  76  N.  H.  351,  82  Atl. 
1014,  Ann.  Cas.  1913A,  366),  raising  the  same  issue,  and  for  want  of 
equity  in  the  bill.  It  was  held  that  the  decree  in  the  state  court  did  not 
render  the  questions  here  involved,  and  as  between  these  parties,  res 
judicata;  that  the  bill  in  that  court  was  brought  by  specific  stockhold- 
ers, without  an  allegation  that  it  was  brought  in  behalf  of  other  stock- 
holders who  might  join;  and  that  in  the  absence  of  such  an  allega- 
tion other  stockholders  could  not  intervene  as  of  their  own  right.  It 
also  appears  from  the  opinion  then  delivered  that  the  court  understood 
from  the  allegations  of  the  bill  that,  while  each  stockholder  of  the 
Jackson  Company,  who  declined  to  take  stock  in  the  Nashua  Com- 
pany in  payment  of  his  interest  in  the  assets  of  the  Jackson  Company 
on  the  basis  of  1^  shares  of  Nashua  Company  stock  for  one  of  the 
Jackson  Company,  might  have  $975  in  cash  for  his  interest  in  those  as- 
sets as  represented  by  each  share  of  Jackson  Company  stock,  free  from 
all  indebtedness,  nevertheless  that  sum  was  "apparently  the  ordinary 
market  value"  of  each  share  of  the  stock,  and  not  its  intrinsic  value  as 
represented  by  the  assets  of  the  Jackson  Company,  which  the  bill  al- 
leged was  of  the  value  of  $3,277.51,  and  that  as  under  this  "arrange- 
ment a  shareholder  of  the  Jackson  Company  would  be  compelled  to  ex- 
change his  stock  for  stock  of  the  Nashua  Company  on  the  basis  named, 
or  to  receive  in  cash  less  than  one-third  of  the  intrinsic  value  of* what 
he  surrendered,"  there  could  be  no  doubt  about  the  equity  of  the  bill 
and  the  power  of  the  court  to  afford  relief ;  that  the  complainant,  hav- 
ing come  "into  equity,  must  be  content  to  receive,  under  the  circum- 
stances, a  fair  equivalent  of  the  intrinsic  value  of  its  shares,  to  be  as- 
certained by  the  court  in  such  manner  as  equity  requires,"  and  was  not 
entitled  to  have  the  court  order  an  auction  sale  of  the  assets,  as  re- 
quested in  one  of  the  prayers  of  the  bill. 

We  therefore  understand,  from  the  allegations  and  prayers  of  the 
bill  and  from  the  decision  of  the  court,  that  what  the  original  complain- 
ant sought  by  the  bill,  and  what  the  court  meant  by  intrinsic  value  of 
the  stock,  was  what  the  assets  back  of  the  stock  would  bring  at  a  fairly 
conducted  sale,  or  its  equivalent,  as  ascertained  by  the  court  upon  the 
reception  of  evidence  leading  to  that  conclusion. 
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In  the  masters'  report,  it  is  found  that  there  was  no  fraud  or  bad 
faith  on  the  part  of  either  the  Jackson  Company  or  the  Nashua  Com- 
pany,  or  their  officers,  with  relation  to  the  sale ;  that  the  offer  of  the 
Nashua  Company  (which  was  accepted  by  the  stockholders  of  the  Jack- 
son Company,  the  vote  being  490  shares  for  and  104  shares  against  the 
proposition,  6  shares  not  being  represented)  provided  for  the  purchase 
of  the  property,  franchises,  and  good  will  of  the  Jackson  Company  by 
the  payment  therefor  of  9C)0  shares  of  Nashua  Company  stock,  of  the 
market  value  of  $585,000,  and  the  assumption  of  all  its  debts  and  lia- 
bilities, amounting  to  $1,522,67971 ;  that  the  market  value  of  1^^ 
shares  of  the  stock  of  the  Nashua  Company  was  equal  to  the  market 
value  of  one  share  of  the  Jackson  Company  stock,  or  $975,  and  that 
the  900  shares  of  Nashua  Company  stock  were  to  go  into  the  treasury 
of  the  Jackson  Company,  and  were  to  be  distributed  among  the  stock- 
holders of  that  company,  on  the  basis  above  stated,  if  they  consented 
to  take  it ;  that  stockholders  owning  460  shares  of  Jackson  Company 
stock  consented,  thus  taking  care  of  690  shares  of  the  Nashua  Com- 
pany stock ;  and  that  an  irrevocable  offer  under  seal,  to  continue  for 
one  year,  was  procured,  running  from  the  American  Trust  Company 
to  the  Jackson  Company,  agreeing,  in  case  the  trade  went  through,  to 
buy  the  remaining  210  shares  of  Nashua  Company  stock,  or  any  part 
thereof,  that  was  not  taken  by  stockholders  of  the  Jackson  Company, 
and  to  pay  therefor  the  sum  of  $650  a  share,  thus  assuring  to  every 
stockholder  of  the  Jackson  Company,  who  might  decline  to  take  Nash- 
ua Company  stock,  the  sum  of  $975  for  his  interest  in  the  assets  of  the 
Jackson  Company  as  represented  by  each  share  of  stock  owned  by  him. 
It  is  thus  seen  that  a  majority  of  the  stockholders  of  the  Jackson  Com- 
pany, having  decided  to  liquidate  the  company,  in  pursuance  of  this 
purpose,  and  in  good  faith  and  without  fraud,  entered  into  an  agree-^ 
ment  to  sell  the  assets  of  the  company  for  900  shares  of  Nashua  Com- 
pany stock,  of  the  market  value  $585,000,  and  the  assumption  of  all 
its  debts  and  liabilities,  and  made  provision  whereby  a  stockholder  who 
had  not  already  consented  to  take  stock  might  have  cash,  which,  in  the 
case  of  the  owner  of  one  share,  would  be  the  sum  of  $975.  The  trans- 
action, therefore,  though  in  form  an  exchange  of  the  assets  of  the  Jack- 
son Company  for  stodc  in  the  Nashua  Company,  was  in  substance  a 
sale  for  $585,000,  and  the  assumption  of  the  debts  and  liabilities  of 
the  Jackson  Company,  with  a  provision  that  stockholders  who  desired 
should  receive  stock,  and  those  who  did  not  so  desire  should  be  paid 
in  cash. 

The  masters  have  found  that  the  market  or  sale  value  of  the  assets 
of  the  Jackson  Company  as  represented  by  a  share  of  stock  in  that  com- 
pany was  in  May,  1911,  when  the  sale  was  made,  $1,174.94,  or  $199.94 
more  than  the  value  fixed  by  the  majority  in  their  sale  to  the  Nashua 
Company;  and  that  their  market  or  sale  value  in  May,  1913,  was  $1,- 
494.65.  It  was  also  found  that  their  replacement  value  in  May,  1911, 
was  $2,721.27,  and  in  May,  1913,  was  $3,228.13.  The  findings  as  to 
replacement  values  are  of  no  consequence,  for,  as  above  pointed  out, 
we  are  only  concerned  with  market  or  sale  values ;  and  the  finding  as 
to  the  market  or  sale  value  of  the  assets  in  May,  1913,  is  unimportant, 
for  the  case  as  now  presented  is  not  one  of  an  exchange  of  assets  for 
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Stock  in  the  Nashua  Company,  as  it  was  interpreted  to  be  by  the  court 
when  it  was  here  on  the  previous  appeal,  for  then  it  appeared,  accord- 
ing to  the  allegations  of  the  bill,  that  the  interest  of  a  Jackson  Com- 
pany shareholder  was  of  the  value  of  $3,277.51,  and  that  the  vote  of 
the  majority  in  fixing  its  value  at  $975  could  result  in  nothing  else  than 
in  compelling  the  dissenting  Jackson  shareholders  to  take  stock  in  the 
Nashua  Company,  a  thing  which  was  beyond  the  power  of  the  majority 
to  require  them  to  do.  As  the  transaction  was  a  sale,  and  the  sale  was 
not  illegal,  it  is  evident  that  the  value  of  the  Jackson  Company  assets 
must  be  determined  as  of  the  date  of  the  sale. 

The  only  remaining  question  of  importance  is  whether  the  decision 
by  the  majority  shareholders  in  the  Jackson  Company  that  the  market 
or  sale  value  of  the  assets  of  the  Jackson  Company,  as  represented  by 
a  share  of  its  stock,  was  $975,  is  subject  to  revision  and  reconsidera- 
tion by  the  court ;  it  having  been  made  in  good  faith  and  without  fraud. 
This  was  one  of  the  questions  under  consideration  in  Bowditch  v.  Com- 
pany, 76  N.  H.  351,  365,  82  Atl.  1014,  Ann.  Cas.  1913A,  366.  It  was 
there  pointed  out  that,  when  a  corporation  is  in  the  hands  of  the  court 
for  the  purpose  of  liquidating  its  assets,  it  is  open  to  the  court  to  say 
whether  the  assets  should  be  sold  at  auction,  or  a  valuation  should  be 
placed  upon  them  under  its  direction.  But  that  liquidation  was  not 
necessarily  a  judicial  proceeding,  and  judicial  action  with  reference  to 
it  could  not  be  invoked  except  for  cause.    It  was  there  said : 

**It  is  not  a  matter  of  course  that  a  court  of  equity  will  interfere  in  the 
liquidation  of  the  assets  of  a  corporation  or  firm  by  a  majority  in  interest 
It  is  the  right  of  the  parties  to  conduct  this  part  of  their  business  for  them- 
selves. Before  this  right  can  be  Interfered  with,  it  must  be  made  to  appear 
that  the  majority  are  assuming  to  exercise  powers  not  conferred  upon  them, 
or  are  proceeding  in  a  manner  not  authorized  by  law." 

Then,  further  along,  it  is  said  : 

**The  majority  are  trustees,  with  not  only  the  power,  but  also  the  positive 
duty,  to  Uquidate  the  assets;'*  and  having  determined  in  good  faith  to  ne- 
gotiate a  sale,  and  for  a  reasonable  price,  there  is  '"no  equity  in  the  claim 
of  a  dissatisfied  minority  that  the  trust  should  he  administered  in  accordance 
with  their  views  and  against  the  wishes  of  the  majority;"  that,  "the  sale 
being  one  the  majority  have  power  to  make,  and  being  free  from  all  taint 
of  fraud  or  irregularity,  a  court  of  equity  will  not  interfere  unless  there  be 
such  inadequacy  of  price  as  to  amount  to  proof  of  gross  mismanagement" 

76  N.  H.  366,  367,  82  AtL  1021  (Ann.  Cas.  1913A,  366). 

• 

With  these  views  we  fully  agree ;  and  we  are  also  of  the  opinion  that 
the  majority,  having  in  the  exercise  of  an  honest  business  judgment 
voted  to  sell  the  assets  of  the  Jackson  Company  for  $585,000,  and  the 
assumption  of  its  debts  and  liabilities,  amounting  to  $1,522,679.61,  and 
having  fixed,  as  above  stated,  the  price  which  a  dissenting  stockholder 
was  to  receive  for  each  right  held  by  him  in  the  assets  of  the  Jackson 
Company  at  $975,  could  not  be  said  to  have  determined  upon  a  value 
that  was  so  inadequate  as  to  amount  to  proof  of  gross  mismanage- 
ment; that  in  a  transaction  of  this  magnitude  the  difference  in  value 
as  fixed  by  the  majority,  and  as  fpund  by  the  masters,  is  so  slight  that 
it  is  quite  as  probable  the  valuation  was  correct  as  that  it  was  errone- 
ous; that  it  discloses,  if  anything,  nothing  more  than  an  error  of  judg- 
ment, and  would  not  authorize  a  finding  of  gross  mismanagement 
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The  other  questions  raised  by  the  respondents'  assignments  of  error 
are  of  minor  importance,  in  view  of  the  conclusions  here  reached,  and 
we  pass  them.  by.  It  is  to  be  observed,  however,  that  inasmuch  as  the 
offer  of  the  American  Trust  Company  was  to  expire  in  one  year  from 
June  8,  1911,  and  may  not  have  been  renewed,  the  injunction  granted 
in  this  case  should  be  so  modified  as  to  make  it  conditional  upon  the 
payment  to  the  complainants  of  $975  a  share,  instead  of  $3,228.13. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  remanded 
to  that  court,  with  directions  to  enter  a  decree  or  decrees  dissolving 
the  injunction  and  dismissing  the  bill  with  costs  to  the  respondents, 
appellants,  upon  payment,  or  the  giving  of  security  by  them,  in  such 
form  as  the  District  Court  may  approve,  for  the  payment  to  the  com- 
plainants, appellees,  mentioned  in  the  third  paragraph  of  the  decree 
hereby  reversed,  of  the  simi  of  $975  for  each  and  every  share  of  stock 
in  the  Jackson  Company  held  by  said  complainants,  appellees ;  and  said 
appellants  recover  their  costs  of  appeal. 

PUTNAM,  Circuit  Judge  (dissenting).  The  opinion  of  the  court 
necessarily  plants  itself  for  its  support  solely  on  the  action  of  the  stock- 
holders of  the  Jackson  Company,  at  a  meeting  where  they  voted  to 
exchange  the  stock  of  the  Jadkson  Company  for  shares  of  stock  in  the 
other  corporation.  No  other  corporate  action  was  taken.  This,  in  the 
prior  opinion  of  the  court  in  this  same  case,  was  held  to  be  ultra  vires, 
and  therefore  void,  and  so  goes  for  nothing.  The  report  of  the  mas- 
ters, which  subsequently  followed  the  prior  opinion  of  this  court,  fixed 
alternative  values  for  the  shares  of  stock  of  the  Jackson  Company,  at 
alternative  dates.  It  was  strictly  in  accordance  with  the  prior  action 
of  this  court  that  one  of  those  amounts  should  be  accepted  as  the  value 
the  dissenting  stockholders  should  receive.  On  the  other  hand,  two 
judges  of  the  court  having  changed  since  the  first  hearing,  the  views 
expressed  by  the  court  in  the  first  opinion,  though  not  formally  thus 
ruled,  have  been  repudiated,  and  the  action  of  the  majority  of  the 
stockholders,  which  We  then  held  to  be  invalid,  has  been  made  the  basis 
of  the  present  final  judgment. 

As  all  the  facts  upon  which  the  court  now  relies  appeared  by  the 
record  when  the  case  was  first  heard,  the  judges  who  united  in  the  first 
judgment  thus  became  chargeable  with  the  useless  and  vain  and  ex- 
pensive and  troublesome  prolongation  of  the  litigation.  The  judgment 
now  entered  might  just  as  well  have  been  entered  as  the  result  of  the 
earlier  hearing,  if  the  court,  as  then  constituted,  had  deemed  it  proper. 

The  rule  which  the  court  now  applies  is  a  wholesome  rule  when  ap- 
plied to  proper  circumstances;  but  it  involves  a  lawful  action  of  the 
corporation  at  a  meeting  duly  held,  when  everybody,  including  the 
minority  and  majority,  may  have  a  proper  hearing,  and  a  consequent 
action,  of  a  quasi  judicial  character,  on  the  specific  proposition  offered 
for  adoption.  Such  a  meeting  was  had ;  but  nq  proposition  for  sale  of 
shares  of  stock  in  the  corporation  for  cash  was  offered  or  adopted. 
Subsequently  an  offer  was  made  by  the  American  Trust  Company  of  a 
price  per  share  which  the  court  now  fixes,  which,  under  the  circum- 
stances, was  an  unreasonable  amount  to  obtain  for  it.  As  a  result, 
what  happened  was  a  force-put,  by  which  the  minority  stockholders 
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were  forced  to  fix  a  price  for  stock  which  is  below  any  admitted  value 
for  it,  and  far  below  that  which  the  minority  shareholders  claim.  At 
any  rate,  the  price  now  fixed  is  an  artificial  and  arbitrary  one,  admit- 
tedly varying  from  the  real  value,  although  claimed  to  be  but  little  less 
than  the  resd  value.  This  comes  about  by  the  force  of  the  power  of 
the  majority,  instead  as  the  result  of  a  deliberate  consultation  after  a 
conference  among  all  shareholders  where  all  might  be  heard. 

Notwithstanding  the  fact  that  the  rule  referred  to  would  be  binding 
in  reference  to  a  reasonable  proposition  where  all  are  consulted,  fol- 
lowed by  a  formal  vote  of  sale  for  cash,  even  though  a  minority  did 
protest  it,  the  rule  sought  to  be  applied  here  has  no  relation  to  proceed- 
ings of  the  character  which  in  fact  occurred;  but  it  can  apply  only 
as  a  result  of  regular  proceedings  with  reference  to  a  vote  for  a  sale 
for  cash  at  a  lawful  meeting,  as  to  which  there  might  be  full  consulta- 
tion, even  though  no  complete  concurrence.  Under  the  circumstances, 
the  position  is  an  open  one  for  a  sale  to  be  fixed  by  the  court  at  a  rea- 
sonable price,  of  the  kind  indicated  by  the  prior  opinion  at  several 
points,  namely,  the  'intrinsic  value." 


(217  Fed.  355) 

FULKERSON  et  aL  v.  SHAFFER  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  10,  1914.) 

No.  4181. 

1.  Bankbttptct  (I  68*) — ^Aot  of  Bankbuptot — Pbefebences — Convetance  to 

EilNDEB  AND  DEFRAUD  CbEDITOBS. 

Where  an  alleged  bankrupt,  who  was  cashier  and  stockholder  of  an  in- 
solvent  bank,  while  insolvent  and  subject  to  a  double  liability  on  his  stock 
in  the  bank  to  the  bank  commissioner,  after  the  bank  had  been  taken  pos- 
session of  by  the  commissioner,  executed  a  note  for  the  full  amount  of 
such  double  liability,  secured  by  a  mortgage  on  nonexempt  real  property, 
with  intent  to  prefer  the  commissioner  over  his  other  creditors,  he  thereby 
committed  an  act  of  bankruptcy,  and  was  properly  adjudicated  a  bank- 
rupt 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  57,  72-79, 
83 ;  Dec.  Dig.  §  58.*] 

2.  Bankbuptct  (I  58*) — ^Pbefebences. 

Under  Bankr.  Act  July  1,  1898,  c.  641,  |  3a,  30  Stat  546  (U.  S.  Comp. 
St  1913,  §  9587),  providing  that  "acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  ♦  ♦  ♦  (2)  transferred,  while  insolvent,  any  por- 
tion of  his  property  to  one  or  more  of  his  creditors  with  intent  to  prefer 
such  creditors"  over  others,  a  transfer  to  a  trustee  for  creditors  will  be 
treated  as  if  made  direct  to  the  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  ||  57,  72-79, 
83 ;  Dec  Dig.  |  58.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Oklahoma ;  John  H.  Cotteral,  Judge. 

Petition  by  A.  H.  Shaffer  and  others  against  Martin  M.  Fulkerson 
and  others.  From  an  order  adjudging  Fulkerson  a  bankrupt,  he  and 
J.  D.  Lankford,  as  Bank  Commissioner,  appeal.    Affirmed. 

*For  other  cues  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Charles  West,  Atty.  Gen.,  and  Joseph  L.  Hull,  Asst.  Atty.  Gen., 
of  Oklahoma,  for  appellants. 

G.  H.  Buckman,  of  Winfield,  Kan.,  Sam  K.  Sullivan,  of  Newkirk, 
Okl.,  and  S.  C.  Bloss,  of  Winfield,  Kan.,  for  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SMITH,  Circuit  Judge.  [1]  A  petition  was  filed  in  the  District 
Court  to  have  Martin  M.  Fulkerson  adjudged  an  involuntary  bank- 
rupt.   The  petition  contained  the  following : 

"That  within  four  months  preceding  the  filing  of  this  petition,  viz.,  on  the 
9th  day  of  August,  1913,  the  said  Martin  M.  Fulkerson,  while  insolvent,  com- 
mitted an  act  of  bankruptcy,  in  that  he  did  on  said  date  execute  and  deliver 
a  certain  mortgage  deed  to  J.  D.  Lankford,  bank  commissioner  of  Oklahoma, 
and  his  assigns  and  legal  representatives,  wherein  to  secure  the  payment  of 
a  note  for  $13,900  of  said  date,  due  one  year  thereafter,  he  mortgaged  the 
southwest  quarter  (S.  W.  %)  of  section  nine  (9),  all  in  township  twenty-seven 
(27),  range  fourteen  (14)  west,  in  Woods  county,  Oklahoma,  subject  only  to 
a  prior  mortgage  of  $6,500;  that  said  real  estate  above  described  was  non- 
exempt,  and  was  not  transferred  in  the  due  course  of  business,  and  was  not 
transferred  for  a  valuable  consideration,  but  that  said  transfer  was  made  by 
the  said  Martin  M.  Fulkerson  While  insolvent  as  aforesaid,  with  intent  to 
prefer  the  said  J.  D.  Lankford,  bank  commissioner,  over  his  other  creditors, 
and  with  intent  to  hinder,  delay,  and  defraud  the  creditors  of  the  said  Mar- 
tin M.  fHilkerson ;  that  said  real  estate  mortgage  was  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Woods  county,  state  of  Oklahoma,  August  9, 
1913,  at  the  hour  of  4:15  o'clock  p.  m." 

Martin  M.  Fulkerson  and  J.  D.  Lankford,  bank  commissioner,  both 
filed  answers,  admitting  the  execution  of  the  mortgage  to  Lankford, 
bank  commissioner,  but  denying  any  act  of  bankruptcy.  The  parties 
made  an  agreed  statement  of  facts,  upon  which  the  case  was  submitted, 
and  resulted  in  an  adjudication  of  bankruptcy,  from  which  Mr.  Ful- 
kerson and  Mr.  Lankford,  bank  commissioner,  appeal. 

It  appears  that  Mr.  Fulkerson  was  cashier  and  stockholder  to  the 
amount  of  $13,900  of  the  Alva  Security  Bank,  a  banking  corporation 
of  the  state  of  Oklahoma,  and  on  August  9,  1913,  the  bank  commis- 
sioner of  Oklahoma  declared  the  bank  insolvent  and  took  possession 
thereof,  and  on  the  same  day  took  the  note  and  mortgage  referred  to  in 
the  petition  in  bankruptcy.  Two  days  later,  but  in  pursuance  of  an 
agreement  made  on  August  9th,  the  acting  bank  commissioner  made  a 
contract  with  the  Central  State  Bank  of  Alva  that  it  should  assume 
all  the  liabilities  of  the  defunct  Alva  Security  Bank  in  consideration 
of  certain  specified  assets  of  the  Alva  Security  Bank  and  $97,199.79 
in  state  banking  board  warrants.  Among  other  things  the  stipulation 
contained  the  following  provision : 

"Party  of  the  first  part  also  agrees  to  immediately  deliver  to  the  party  of 
the  second  part  one  certain  note  and  mortgage  securing  same  of  $13,900,  signed 
by  M.  M.  Fulkerson  and  Sara  H.  Fulkerson,  and  the  same  to  be  applied  in 
the  same  manner  as  all  other  double  Uability  assessments  which  are  collected." 

The  statutes  of  Oklahoma  provide  for  the  appointment  of  one  bank 
commissioner  by  the  Governor,  by  and  with  the  consent  of  the  senate, 
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and  the  appointment  of  a  number  of  assistants,  and  they  also  provide 
for  the  usual  double  liability  of  stockholders  in  banks;  but  this  pro- 
vision is  not  specific  as  to  who  shall  collect  such  liability.  All  refer- 
ences to  the  Oklahoma  statutes  are  to  the  Harris-Day  Code. 

Section  298  creates  the  state  banking  board.  Section  299  provides 
for  a  depositors'  guaranty  fund  by  assessment  on  the  banks  of  the 
state.  Section  300  provides  for  replenishing  the  fund  when  depleted. 
Section  302  provides  that,  whenever  the  bank  commissioner  shall  be- 
come satisfied  of  the  insolvency  of  any  bank,  he  may,  after  due  exam- 
ination of  said  bank  and  its  assets,  proceed  to  wind  up  its  affairs  and 
enforce  the  personal  liability  of  the  stockholders,  officers,  and  directors. 
Section  303  provides  that,  in  the  event  the  bank  commissioner  takes 
possession  of  any  bank,  the  depositors  shall  be  paid  in  full,  and  when 
the  cash  available,  or  that  can  be  made  immediately  available,  is  not 
sufficient,  the  said  banking  board  shall  draw  from  the  depositors'  guar- 
anty fund  and  from  additional  assessments,  if  required,  the  amount 
necessary  to  make  up  the  deficiency,  and  the  state  shall  have,  for  the 
benefit  of  the  depositors'  guaranty  fund,  a  first  lien  upon  the  assets  of 
the  bank  and  all  liabilities  against  the  stockholders,  officers,  and  direc- 
tors of  said  bank. 

When  this  bank  was  taken  possession  of  by  the  bank  commissionei 
under  section  302,  he  was  authorized  under  the  same  section  to  collect 
the  double  liability  of  Fulkerson,  and  that  liability  and  his  other  lia- 
bilities made  him  insolvent.  Although  his  liability  was  under  the  stat- 
ute of  Oklahoma,  it  was  contractual  in  character.  Richmond  v.  Irons, 
121  U.  S.  27,  55,  7  Sup.  Ct.  788,  30  L.  Ed.  864;  Stuart  v.  Hayden,  169 
U.  S.  1,  8,  18  Sup.  Ct.  274,  42  L.  Ed.  639;  Matteson  v.  Dent,  176  U. 
S.  521,  20  Sup.  Ct.  419,  44  L.  Ed.  571.  And  his  liability  became  fixed 
from  the  date  of  insolvency  of  the  bank.  Stuart  v.  Hayden,  169  U. 
S.  1,  8,  18  Sup.  Ct.  274, 42  L.  Ed.  639.  But  in  this  case  Mr.  Fulkerson 
settled  all  questions  as  to  his  liability  by  giving  to  the  bank  commission- 
er his  note  for  the  full  amount  of  his  double  liability.  This  liability 
upon  this  note  was  clearly  contractual,  even  if  his  liability  had  pre- 
viously not  been  so.  For  what  was  this  note  given  ?  It  was  in  effect 
stated  in  the  contract  between  the  bank  commissioner  and  the  Central 
State  Bank  of  Alva  that  it  was  given  to  represent  his  double  liability. 
It  is  said  that  th< 


"mortgage  was  given  in  consideration  of  Fulkerson's  liability  to  the  bank  com- 
missioner for  advances  to  be  made  by  him  out  of  the  depositors'  guaranty 
fund  to  pay  the  depositors  of  the  failed  bank." 

On  the  other  hand,  it  is  expressly  agreed : 

"That  said  bank  commissioner  demanded  from  said  Fulkerson  payment  of 
his  liability  as  stockholder,  and  said  Fulkerson  delivered,  in  compliance  with 
said  demand,  said  note  and  mortgage." 

As  the  law  provided  for  the  double  liability,  and  as  section  302 
clothes  the  bank  commissioner  with  authority  to  enforce  the  liability, 
and  he  demanded  its  payment,  and  in  compliance  therewith  Fulkerson 
gave  the  note  and  mortgage,  there  seems  no  basis  for  the  claim  that 
he  ^  gave  it  solely  for  his  liability  to  the  bank  commissioner  for  ad- 
133C.C.A.— 18 
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vances  to  be  made  by  him  out  of  the  depositors'  guaranty  fund  which 
it  was  obligatory  upon  the  state  banking  board  to  make  under  section 
303.  Nor  does  the  fact  that  section  303  gave  to  the  state,  for  the 
benefit  of  the  depositors'  guaranty  fund,  a  first  lien  upon  all  liability 
against  the  stockholders,  change  this  result,  or  make  the  transfer  sole- 
ly for  the  purpose  claimed  by  appellants. 

[2]  Under  the  Oklahoma  statute  he  owed  Lankford,  as  bank  com- 
missioner; but,  even  if  he  did  not,  Lankford  took  the  mortgage  as 
trustee,  and  the  giving  of  a  mortgage  to  a  trustee  for  a  creditor,  in- 
stead of  direct  to  the  creditor,  cannot  take  it  out  of  the  plain  terms  of 
the  bankruptcy  statute,  which  are : 

"Sec.  3. — a  Acts  of  bankruptcy  by  a  person  shall  consist  of  his  tiaying 
♦  ♦  ♦  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one 
or  more  of  his  creditors  with  Intent  to  prefer  such  creditors  over  his  other 
creditors." 

This  is  a  proceeding  in  equity,  and  under  this  statute  a  transfer  to  a 
trustee  for  the  creditors  would  be  treated  as  if  made  direct  to  the 
creditors.  If  Fulkerson,  to  secure  his  double  liability,  upon  which  a 
cause  of  action  had  already  accrued  to  the  bank  commissioner,  gave 
this  note  and  mortgage  to  secure  such  double  liability,  the  mere  fact 
that  the  state  law  gave  a  lien  in  favor  of  the  state  for  the  depositors' 
guaranty  fund  upon  the  double  liability  made  the  double  liability  no  less 
a  liability  of  Fulkerson,  and  if  the  mortgage  was  in  part  to  secure  the 
state  for  its  advances  it  would  none  the  less  subject  Fulkerson  to  be 
adjudged  a  bankrupt  under  the  section  quoted. 

The  appellants  seem  to,  in  a  measure,  treat  this  case  as  if  it  were  an 
action  under  section  60,  clauses  "a"  and  "b,"  to  recover  the  mortgaged 
property  as  given  in  preference  and  even  if  their  theory  were  sustained, 
upon  which  we  express  no  opinion,  the  creditors  of  Fulkerson  would 
none  the  less  be  entitled  to  have  him  adjudicated  a  bankrupt,  because, 
if  it  be  conceded  that  there  was  some  other  consideration  for  the  mort- 
gage, it  will  not  be  claimed  that  it  did  not  secure  his  double  liability, 
which  already  existed.  He  had  therefore  committed  an  act  of  bank- 
ruptcy under  the  section  of  the  bankruptcy  law  quoted,  and  the  de- 
cree is  affirmed. 


(217  Fed.  358) 

MIDLAND  GUARANTY  &  TRUST  CO.  v.  DOUGLAS  COUNTY  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    September  10,  1914.) 

No.  4182. 

1.  Taxation  (§  672*) — Nature  or  Liability — "Debt." 

Under  the  Nebraska  law,  taxes  are  not  "debts,"  In  the  ordinary  sense, 
and  an  action  will  generally  not  lie  to  recover  them. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Ctent.  Dig.  |§  1132-1137 ;  Pec. 
Dig.  I  572.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, Debt] 

2.  Taxation  (§  507* ) — Taxes  on  Personal  Property — ^Lien. 

When  taxes  on  personal  property  become  delinquent  in  November  of 
each  year,  as  provided  by  Cobbey's  Ann.  St.  Neb.  1911,  |  10914,  the  tax 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  A  Am.  Digs.  1907  to  date«  ft  Rep'r  Indexes 
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becomes  .a  lien,  not  only  on  the  identical  personal  property  taxed,  but  on 
all  personal  property  of  the  taxpayer  within  the  county. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  ||  937-941 ;  Dec. 
Dig.  §  507.*] 

3.  Taxation  (§  673^*) — Taxes — *Teesonal  Obligation" — Enforcement. 

While,  under  the  Nebraska  law,  each  piece  of  real  estate  is  liable  only 
for  the  taxes  assessed  against  it,  and  the  owner  is  not  personally  liable 
therefor,  the  assessment  of  personal  taxes  is  a  '^personal  obligaUon"  of 
the  property  owner,  though  he  is  not  ordinarily  subject  to  a  suit  to  collect 
the  same,  because  the  statutes  have  provided  another  adequate  and  ex- 
clusive remedy. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |§  1145,  1146; 
Dec.  Dig.  I  573%.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Personal  Obligation.] 

4.  Taxation    (§  390*) — Railboad   Pbopebtt — ^Assessment — ^Personal   Prop- 

erty. 

Where  railroad  property  located  in  Nebraska  was  in  the  hands  of  a 
receiver.  It  was  properly  listed  by  him  for  taxation,  and  assessed  as  per- 
sonal property,  as  provided  by  Cobbey's  Ann.  St.  Neb.  1911,  §§  10927, 10985. 

[Ed.  Note.—For  other  cases,  see  Taxation,  Cent.  Dig.  K  652-655,  658, 
659 ;   Dec.  Dig.  f  390.*] 

5.  Receivers  (§  153*) — Claims — Taxes — Collection. 

Where  railroad  property  located  in  Nebraska  was  in  the  hands  of  a 
receiver,  and  was  properly  assessed  for  taxes  as  personal  property,  the 
railroad  company  being  hopelessly  insolvent,  the  taxes  were  collectible 
from  the  receiver,  as  provided  by  Cobbey*s  Ann.  St.  Neb.  1911,  f §  10915, 
10937. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  §|  276,  277 ;  Dec. 
Dig.  1 153.*J 

6.  Receivers   (§  153*) — Claims — ^Taxes — Collection. 

Where  a  receiver  of  property  of  an  insolvent  railroad  company  was 
liable  for  taxes  payable  to  the  county,  the  proper  method  to  collect  the 
taxes  was  for  the  county  to  appear  in  the  receivership  case  and  pray  for 
an  order  directing  payment  by  the  receiver. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  ||  276,  277 ;  Dec. 
Dig.  I  153.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska;   W.  H.  Munger  and  Thos.  C.  Munger,  Judges. 

Claim  by  the  County  of  Douglas  and  others  against  Arthur  English, 
as  receiver  of  the  property  of  the  Nebraska  Traction  &  Power  Com- 
pany and  the  Midland  Guaranty  &  Trust  Company,  trustee,  in  mort- 
gage foreclosure  proceedings,  to  recover  certain  taxes.  From  an  or- 
der directing  the  payment  of  the  taxes,  the  trustee  appeals.    Affirmed. 

H.  C.  Brome,  of  Omaha,  Neb.  (Clinton  Brome,  of  Omaha,  Neb.,  on 
the  brief),  for  appellant. 

Charles  Halfke,  of  Omaha,  Neb.,  for  appellees. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

• 

SMITH,  Circuit  Judge.  This  suit  was  commenced  by  the  Carbon 
Timber  Company  against  the  Nebraska  Traction  &  Power  Company, 
hereafter  called  the  Power  Company,  and  the  Midland  Guaranty  & 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Trust  Company,  to  foreclose  a  Hen  for  materials  used  upon  the  prop- 
erty of  the  Power  Company.  The  Power  Company  is  a  railroad  cor- 
poration organized  under  the  laws  of  Nebraska,  and  owned  an  inter- 
urban  railway  located  in  Douglas  and  Sarpy  counties  in  that  state. 
Arthur  English  was  appointed  as  receiver  of  the  property  of  the  Power 
Company  on  October  28,  1910.  The  Trust  Company  named  held  a 
mortgage  on  the  railroad,  and  it  filed  a  cross-bill  asking  foreclosure. 
On  May  20,  1913,  decree  was  entered  finding  the  amount  due  on  the 
mortgage  to  be  $192,400,  and  the  receiver  was  ordered  to  sell  the  prop- 
erty and  that : 

"The  proceeds  of  such  sale  be  applied  to  the  payment  of  the  outstanding 
receiver's  certificates,  costs  of  suit,  certain  liens  adjudged  by  the  court  to  be 
prior  to  the  lien  of  said  mortgage,  and  the  residue  of  the  proceeds  of  said 
sale,  if  any,  to  be  applied  toward  the  payment  of  the  amount  due  upon  the 
bonds  secured  by  said  mortgage.'* 

The  property  was  sold  by  the  receiver  for  $110,000,  and  the  sale 
was  confirmed  by  the  court  on  July  5,  1913.  The  money  having  been 
paid,  said  receiver  on  August  15,  1913,  executed  a  deed  and  delivered 
possession  of  the  property.  Pursuant  to  the  order  of  May  20,  1913, 
the  receiver  had  on  November  1,  1913,  paid  upon  receiver's  certificates 
$71,941.35.  On  November  20,  1913,  the  court  ordered  the  receiver  to 
pay  the  balance  in  his  hands  on  the  liens  adjudged  paramount  to  the 
mortgage  and  the  other  liens  and  costs.  By  February  13,  1914,  the 
said  receiver  had  paid  upon  the  liens  adjudged  to  be  prior  to  the  mort- 
gage the  sum  of  $12,908.37,  and  had  also  paid  a  dividend  of  12  per 
cent,  upon  the  bonds  secured  by  the  mortgage.  On  the  15th  day  of 
April,  1913,  the  said  receiver  returned  a  schedule  of  such  Power  Com- 
pany to  the  state  board  of  equalization  and  assessment,  and  said  board, 
having  valued  said  property  in  the  manner  required  by  law,  made  its 
return  of  such  value  to  the  county  clerks  of  the  counties  of  Douglas 
and  Sarpy,  and  the  levy  was  such  that  the  taxes  due  to  the  county  of 
Douglas  amounted  to  $/10.85  and  the  amount  due  the  county  of  Sarpy 
was  $210.38.  On  the  10th  day  of  November,  1913,  said  counties  of 
Douglas  and  Sarpy  demanded  of  said  receiver  the  payment  of  said 
taxes  from  the  funds  in  his  hands,  and  the  receiver  applied  to  the  court 
for  its  order  and  direction  in  the  premises.  The  court  found  they 
should  be  paid,  and  the  Midland  Guaranty  &  Trust  Company  appealed 
to  this  court. 

The  following  are  excerpts  from  Cobbey's  Annotated  Statutes  of 
Nebraska,  edition  of  191 1 : 

"10911.  All  property  in  this  state  not  expressly  exempt  therefrom,  shall 
be  subject  to  taxation,  and  shall  be  valued  at  its  actual  value  which  shall 
be  entered  opposite  each  item  and  shall  be  assessed  at  twenty  per  cent  of 
such  actual  value." 

"10914.  Taxes  assessed  upon  personal  property  shall  be  a  first  lien  upon 
the  personal  property  of  the  person  to  whom  assessed  from  and  after  the  first 
day  of  November  of  the  year  in  which  they  are  assessed,  until  paid." 

"10915.  When  property  is  assessed  to  any  person  as  aj?ent  for  another,  or 
In  a  representative  capacity,  such  person  shall  have  a  lien  upon  such  prop- 
erty, or  any  property  of  his  principal  in  his  possession,  for  the  taxes  thereon 
until  he  is  indemnified  against  the  payment  thereof,  or,  if  he  has  paid  the 
taxes,  until  he  is  reimbursed  therefor." 
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•'10927.  Personal  property  shall  be  listed  In  the  manner  following: 
•  ♦  ♦  Seventh.  The  property  of  corporations  whose  assets  are  in  the  hands 
of  receivers,  by  such  receivers." 

"10937.  If  the  property  of  any  taxpayer  be  seized  by  legal  process  so  as 
not  to  leave  a  sufficient  amount  exempt  from  levy  and  sale  to  pay  the  taxes, 
then  the  taxes  on  the  property  of  such  taxpayer  shall  at  once  fall  due,  and 
be  paid  from  the  proceeds  of  the  sale  of  the  property  so  taken  on  such  process 
in  preference  to  all  other  olalms  against  it" 

"10983.  The  property  of  railroads,  railroad  corporations  and  car  compa- 
nies, shall  be  annually  assessed  as  prescribed  in  this  act  by  the  state  board  of 
equalization  and  assessment.'* 

"10985.  The  board  on  the  first  Monday  in  May,  1904,  and  annually  there- 
after shall  proceed  to  ascertain  all  property  of  any  railroad  company  owning, 
operating  or  controlling  any  railroad  or  railroad  service  in  this  state,  which 
for  the  purpose  of  assessment  and  taxation,  shall  be  held  to  include  the  main 
track,  side  track,  spur  tracks,  warehouse  tracks,  roadbed,  right  of  way  and 
depot  grounds,  and  all  water  and  fuel  stations,  buildings  and  superstructures 
thereon,  and  all  machinery,  rolling  stock,  telegraph  Unes  and  instruments  con- 
nected therewith,  all  material  on  hand  and  supplies  provided  for  operating 
and  carrying  on  the  business  of  such  road.  In  whole  or  in  part,  together  with 
the  moneys,  credits,  franchises  and  all  other  property  of  such  railroad  com- 
pany used  or  held  for  the  purpose  of  operating  its  road,  and  appraise  and 
assess  the  same  as  personal  property  as  herein  provided." 

"11043.  ♦  ♦  ♦  No  demand  for  taxes  shall  be  necessary,  but  it  shall  be 
the  duty  of  every  person  subject  to  taxation  to  attend  at  the  treasurer's  office 
and  pay  his  taxes." 

[1]  Under  the  construction  of  the  laws  of  Nebraska,  by  its  Su- 
preme Court,  taxes  are  not  debts  in  the  ordinary  sense,  and  generally 
an  action  will  not  lie  to  recover  them.  Richards  v.  Commissioners  of 
Clay  County,  40  Neb.  45,  58  N.  W.  594,  42  Am.  St.  Rep.  650. 

[2]  When  the  time  comes  for  a  lien  for  personal  property  taxes, 
which  is  now  on  November  1st  (section  10914),  it  attaches,  not  to  the 
identical  personal  property  taxed,  but  to  all  the  personal  property  of 
the  taxpayer  within  the  county.  Hill  v.  Palmer,  32  Neb.  632,  49  N. 
W.  718;  Reynolds  v.  Fisher,  43  Neb.  172,  61  N.  W.  695;  Farmers' 
Loan  &  Trust  Co.  v.  Memminger,  48  Neb.  17,  66  N.  W.  1014;  Foster 
&  Smith  Lumber  Co.  v.  Leisure,  3  Neb.  (Unof.)  237,  91  N.  W.  556; 
Chamberlain  Banking  House  v.  Woolsey,  60  Neb.  516,  83  N.  W.  729; 
Woolsey  v.  Chamberlain  Banking  House,  70  Neb.  194,  97  N.  W.  241. 
But  in  Millett  v.  Early,  16  Neb.  266,  20  N.  W.  352,  it  was  held  that 
while  a  suit  will  not  ordinarily  lie  for  taxes,  a  method  exclusive  of 
suit  having  been  adopted  by  the  Legislature  for  their  collection,  if  the 
taxpayer  dies  and  his  property  passes  into  the  custody  of  the  probate 
court,  a  claim  for  the  taxes  may  be  filed  against  the  estate.  The  court 
said: 

"The  statute  requires  all  claims  againrt  an  estate,  which  are  to  be  paid  out 
of  the  general  assets,  to  be  filed  and  allowed ;  and  as  taxes  upon  personalty 
are  to  be  collected  from  any  personal  property  of  the  person  against  whom 
they  are  assessed  that  can  be  levied  upon,  they  certainly  constitute  a  claim 
against  the  estate.  While  such  taxes  are  not  a  debt,  in  the  ordinary  meaning 
of  the  word,  they  do  constitute  an  obligation  imposed  by  law,  for  which  the 
estate  is  liable.  This  being  so,  the  claim  was  properly  allowed  against  the 
estate." 

In  Toy  V.  McHugh,  62  Neb.  820,  87  N.  W.  1059,  it  was  held  that 
a  land  tax  created  no  personal  liability  against  the  owner  of  the  land ; 
that  such  tax  must  be  collected,  if  at  all,  by  a  sale  of  the  particular 
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tract  against  which  it  is  charged  and  upon  which  it  is  by  the  statute 
made  a  specific  lien. 

[3]  It  thus  appears,  while  each  piece  of  real  estate  is  liable  only 
for  the  taxes  upon  it,  and  the  owner  thereof  is  not  personally  liable 
therefor,  the  personal  taxes  become  a  personal  obligation  of  the  owner, 
but  do  not  subject  the  owner  ordinarily  to  a  suit,  not  because  he  is 
not  liable,  but  because,  the  law  having  provided  adequate  means  for 
their  collection,  that  remedy  is  exclusive. 

[4]  The  railroad  was  properly  assessed  as  personal  property  under 
the  express  provisions  of  section  10985.  Under  section  10927  the  rail- 
road was  properly  listed  by  the  receiver  in  the  spring  of  1913. 

[6]  The  statute  has  not  been  construed  as  to  whether  this  section 
means  that  railroads  in  the  hands  of  receivers  shall  be  assessed  to  the 
receivers  as  owners,  and  there  is  nothing  in  this  case  to  show  how  this 
railroad  was  in  fact  assessed  for  1913,  whether  to  the  railroad  com- 
pany or  to  the  receiver.  If  the  railroad  was  legally  assessed  to  the 
receiver  as  owner,  as  this  was  a  tax  on  personal  property,  it  was  not 
only  a  lien  upon  all  personal  property  of  the  receiver  as  such,  but  was 
a  personal  claim  against  him  as  receiver. 

It  is  conceded  that  the  railroad,  having  been  sold  before  November 
1st,  was  free  of  the  lien  of  the  taxes  for  that  year;  and  as  the  rail- 
road company  is  hopelessly  insolvent,  if  the  railroad  was  assessed  to 
the  railroad  company,  the  entire  taxes  must  be  lost  to  the  counties, 
unless  they  are  collectible  from  the  receiver  under  some  of  the  provi- 
sions of  the  statute  referred  to.  We  conclude  that  they  were  so  col- 
lectible under  sections  10915  and  10937. 

[8]  If  the  receiver  was  liable  for  these  taxes,  then  the  proper  pro- 
ceeding was  to  appear  in  the  receivership  case  and  ask  an  order  for 
their  payment.  In  re  Tyler,  149  U.  S.  164,  186,  187,  13  Sup.  Ct.  785, 
37  L.  Ed.  689. 

The  decree  of  the  District  Court  is  affirmed. 


(217  Fed.  362) 

FARMERS'  OIL  &  GUANO  CO.  v.  DUCKWORTH  00. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  5,  1914.) 

No.  2552. 

1.  CouBTS  (I  280*) — ^Federal  Courts — Determination  of  Questions  of  Jit- 

RISDICnON. 

In  a  federal  appellate  court,  the  question  of  the  jurisdictlcm  of  that 
court,  and  of  the  trial  court,  must  be  determined,  whether  raised  by  the 
parties  or  not 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cfent  Dig.  ||  816-818;  Dec. 
Dig.  §  280.*] 

2.  Courts  (§  280*) — Federal  Courts — ^Jurisdiction — How  Shown. 

In  the  federal  courts,  Jurisdiction  must  affirmatively  appear  in  the 
record. 

[Ed.  Note. — For  other  cases,  see  Ctourts,  CJent  Dig.  §§  816-818;  Dec. 
Dig.  §  280.*] ,_ 

•For  other  caBee  see  same  topic  &  9  number  In  Deo.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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3.  CouBTS  (§  322*) — ^JuBisDionoN  of  Fedebal  Goubts — Citizenship  of  Cor- 
poration— SUFFICIBNOT  OP  ALLEGATION. 

Allegations,  in  the  petition  in  an  action  in  a  federal  court,  that  plain- 
tiflP  is  a  "corporation  of  New  Jersey"  and  defendant  is  a  "corporation  of 
Georgia,"  are  not  the  equivalent  of  allegations  that  the  corporations  were 
organized  under  the  laws  of  such  states,  and  are  not  sufficient  to  show  the 
requisite  diversity  of  citizenship  to  give  the  court  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  f§  876-881,  887; 
Dea  Dig.  §  322.* 

Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  O.  O.  A.  249 ;  Mason  v.  DuUagham,  27  C.  C.  A. 
298.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia ;  Emory  Speer,  Judge. 

Action  at  law  by  the  Duckworth  Company  against  the  Farmers'  Oil 
&  Guano  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

This  is  a  suit  brought  to  recover  damages  for  breach  of  contract  of  sale  of 
cotton  for  future  delivery.  In  the  petition  commencing  the  suit  tJie  plaintiflf 
below,  as  to  jurisdiction,  alleged  as  foUows: 

"First.  That  it  is  a  corporation  of  the  state  of  New  Jersey,  and  was  a  cor- 
poration of  the  said  state  at  the  times  hereinafter  mentioned. 

"Second.  Your  petitioner  shows  that  the  Farmers*  Oil  &  Guano  Company 
is  a  corporation  of  the  state  of  Georgia,  now  having  its  principal  place  of 
business  at  Sandersville,  in  the  county  of  Washington,  in  said  state,  within 
said  circuit  and  district,  and  had  its  principal  place  of  business  therein  at  the 
times  hereinafter  mentioned,  and  is  hereinafter  caUed  the  defendant.*' 

The  petition  further  averred  that  among  other  objects  for  which  the  de- 
fendant was  incorporated  was  buying  and  selling  seed  or  lint  cotton,  and  that 
on  the  18th  day  of  September,  1909,  the  said  defendant  through  its  president 
sold  to  petitioner  300  bales  of  cotton,  basis  good  middling  at  12%^  f.  o.  b. 
Savannah,  October  shipment,  a  copy  of  the  memorandum  of  sale  being  as 
follows: 

"Savannah,  Ga.,  September  18,  1909. 

"Messrs.  The  Duckworth  Company,  Savannah,  Georgia — Dear  Sirs:  We 
confirm  the  sale  to  you  of  300  bales,  basis  good  middling,  at  12%  cents,  f.  o.  b. 
Savannah,  October  shipment,  weights  and  grades  to  be  determined  in  Savan- 
nah, subject  to  the  rules  of  the  Savannah  Cotton  Exchange,  weights  to  be 
fifty  thousand  pounds  per  hundred  bales  5%  more  or  less. 

"Yours  very  truly.  Farmers*  Oil  &  Guano  Co., 

"J.  C.  Cooper,  Pres't'* 

The  petition  further  alleges: 

"Fifth.  Your  petitioner  further  shows  that  on  the  2l8t  of  October,  1909, 
the  said  defendant,  tlirough  its  president,  J.  C.  Cooper,  agreed  to  sell  said 
contract  of  sale  with  your  petitioner  on  a  cash  basis  at  market  differences  on 
or  before  the  last  day  of  October,  1909,  in  lieu  of  shipping  the  cotton  as  per 
contract,  a  copy  of  said  agreement  being  as  follows: 

"  'Savannah,  Ga.,  October  21,  1909. 

"'Messrs.  The  Duckworth  Company,  Savannah,  Georgia — Dear  Sirs:  Re- 
ferring to  our  contract  with  you,  dated  September  18/09,  for  three  hundred 
(300)  bales  at  12%^,  basis  Gd.  Midd.,  f.  o.  b.  Savannah,  we  now  beg  to  con- 
firm conversation  held  this  morning  between  the  writer  and  your  Mr.  M.  M. 
Hopkins,  wherein  it  was  agreed  that  we  are  to  settle  this  contract  with  you 
on  a  cash  basis  at  market  differences  on  or  before  the  last  day  of  October, 
1909,  in  Ueu  of  shipping  the  cotton  as  per  contract.  Payment  in  cash  to  be 
made  on  day  we  agree  upon  for  settlement  Settlement  to  be  made  at  the 
average  weight  of  fifty  thousand  pounds  per  one  hundred  bales. 

"  'Very  truly  yours,  Farmers*  Oil  &  Guano  Co., 

"  'J.  C.  Cooper,  Pres*t* 

•For  other  cases  see  same  topic  &  {  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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"Sixth.  Tour  petitioner  further  shows  that  the  loss  on  said  cotton,  through 
the  failure  of  said  defendant  to  deliver  the  same  as  agreed  on,  was  the  sum 
of  three  thousand  one  hundred  and  eighty-seven  and  ^o/i^o  dollars  ($3,187.50), 
besides  interest  from  the  30th  day  of  October,  1909,  whereby  said  defendant 
became  indebted  to  your  petitioner  in  the  said  sum  of  three  thousand  one 
hundred  and  eighty-seven  and  «o/i^^  dollars  ($3,187.60),  besides  interest  as 
aforesaid." 

The  defendant  by  answer  admitted  the  contract  of  the  sale  of  cotton  for 
future  delivery  but  denied  liability  for  the  sale  on  the  ground  that  it  was  a 
wagering  contract,  and  further  that  the  plaintiff  had  suffered  no  damages 
whatever  by  the  breach  of  the  contract. 

Upon  this  defense  coming  in,  the  plaintiff  amended  his  petition  by  adding 
the  following  paragraph,  to  wit:  "Petitioner  further  shows  that  said  defend- 
ant has  acted  in  bad  faith,  has  been  stubbornly  litigious,  and  has  caused  the 
plaintiff  unnecessary  trouble  and  expense,  whereby  petitioner  is  entitled  to 
recover  expense  of  the  litigation  and  his  reasonable  attorney's  fees.'* 

The  case  came  on  for  trial,  and  thereon  verdict  was  directed  in  favor  of 
plaintiff  In  the  amount  claimed,  but  leaving  to  the  Jury  the  question  as  to 
whether  the  plaintiff  could  recover  for  attorney's  fees  on  account  of  stubborn 
and  litigious  defense  claimed.  In  the  assignment  of  errors  in  this  case,  spe- 
cial stress  is  laid  upon  excess  of  damages  as  instructed  by  the  court  and  the 
allowance  of  counsel  fees  as  found  by  the  Jury,  but  no  question  of  Jurisdiction 
is  presented. 

Alexander  Akerman,  Charles  Akerman,  and  John  R.  Cooper,  all  of 
Macon,  Ga.,  for  plaintiflf  in  error. 
George  W.  Owens,  of  Savannah,  Ga.,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  Al- 
though not  questioned  in  the  District  Court,  nor  by  assignment  of  er- 
ror in  this  court,  the  jurisdiction  of  the  District  Court  is  the  real  ques- 
tion now  to  be  determined.  In  Morris  v.  Gilmer,  12911.  S.  315-326,  9 
Sup.  Ct.  289,  292  (32  L.  Ed.  690),  our  duty  is  clearly  declared  as  fol- 
lows: 

"On  every  writ  of  error  or  appeal,  the  first  and  fundamental  question  Is 
that  of  Jurisdiction,  first  of  this  court,  and  then  of  the  court  from  which  the 
record  comes.  This  question  the  court  is  bound  to  ask  and  answer  for  itself, 
even  when  not  otherwise  suggested,  and  without  respect  to  the  relations  of 
the  parties  to  it" 

[2]  It  is  well  settled  in  the  federal  courts  that  jurisdiction  must  af- 
firmatively appear  in  the  record.  See  Morris  v.  Gilmer,  supra,  and  the 
cases  there  cited.  This  proposition  has  been  announced  and  acted  upon 
in  very  many  cases  in  this  court,  and  we  announce  it  again  for  the  in- 
formation of  the  bar  of  this  circuit. 

[3]  In  this  case,  the  sole  showing  of  the  diverse  citizenship  necessary 
to  confer  jurisdiction  on  the  District  Court  is  in  substance  the  aver- 
ments that  the  plaintiff  is  a  corporation  of  the  state  of  New  Jersey  and 
that  the  defendant  is  a  corporation  of  the  state  of  Georgia.  A  suit 
brought  by  a  private  corporation  is  practically  a  suit  brought  by  all  the 
stockholders  of  such  corporation,  and  to  give  jurisdiction  to  the  federal 
courts  facts  must  be  so  specifically  and  sufficiently  averred  that  the 
court  on  the  record  can  conclusively  presume  that  all  the  stockholders 
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of  the  plaintiflf  or  defendant  corporation  are  citizens  of  the  particular 
state  wherein  the  corporation  claims  citizenship. 

In  American  Sugar  Refining  Company  v.  Johnson,  60  Fed.  503,  9  C. 
C.  A.  110,  this  court,  reviewing  adjudged  cases,  considered  the  suffi- 
ciency of  the  showing  necessary  to  confer  jurisdiction  on  the  federal 
court  in  suits  by  or  against  private  corporations,  and  therein  held  that 
an  averment  that  "the  American  Sugar  Refining  Company,  a  corpora- 
tion domiciled  and  doing  business  in  this  city  [New  Orleans]  and  a 
citizen  of  New  Jersey,  and  found  within  the  Eastern  district  of  Louisi- 
ana, and  authorized  to  accept  service  of  legal  process,  is  indebted,"  etc., 
was  insufficient,. and  the  opinion  concludes: 

"From  these  considerations  and  authorities  we  conclude  that  in  a  suit  for 
or  against  a  corporation  in  the  courts  of  the  United  States  the  matter  of  Ju- 
risdiction may  be  shortly  stated  as  follows:  That,  in  order  to  hold  that  a  pri- 
vate corporation  is  a  citizen  of  a  particular  state,  within  the  meaning  of  the 
word  'citizen*  as  used  in  the  Judicial  acts  of  the  United  States,  and  thereby 
conclusiyely  presume  that  all  of  the  shareholders  of  such  corporation  are 
citizens  of  the  particular  state,  it  must  affirmatively  appear  that  the  corpora- 
tion was  created  under  the  laws  of  su<di  state;  and  it  would  seem  that  an 
averment  that  the  body  suing  or  sued  is  a  corporation  or  a  citizen  or  both  of 
a  particular  state  is  insufficient.'* 

See  cases  cited  and  Curtis  on  Jurisdiction,  pp.  145-148 ;  St.  Louis  & 
San  Francisco  Ry.  Co.  v.  James,  161  U.  S.  545,  562,  16  Sup.  Ct.  621, 
40  L.  Ed.  802. 

It  may  be  noticed  that,  in  further  disposing  of  American  Sugar  Re- 
fining Co.  v.  Johnson,  we  said : 

**Thls  conclusion  is  sufficient  to  reverse  the  case ;  but,  as  the  error  in  ques- 
tion may  be  cured  by  amendment  in  the  court  below,  and  the  case  retried,  we 
proceed  to  consider  the  other  assignments  of  error." 

In  the  present  case,  identical  in  this  particular  aspect,  we  intended 
following  much  the  same  course ;  but  as  the  judges  were  not  all  of  the 
same  mind  as  to  the  sufficiency  of  the  assignments  of  error  in  relation 
to  damages,  and  as  the  lamentable  death  of  Judge  Shelby  has  inter- 
vened, necessarily  changing  the  personnel  of  the  court,  and  as  on  suffi- 
cient averments  and  a  new  trial  the  precise  questions  may  not  again 
arise,  we  pretermit  all  further  discussion  of  the  case. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  dismiss  the  same,  unless  by  proper  and 
sufficient  averments  the  jurisdiction  of  the  court  shall  be  shown,  in 
which  case  a  new  trial  may  be  awarded. 
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(217  Fed.  366) 

CITY  OF  HARRTSBURG  v.  NEW  YORK  CONTINENTAL  JEWELL  FIL- 
TRATION CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    September  14,  1914.) 

No.  1807. 

1.  Patents  (|  328*) — ^Infringement — Filtration  Plant. 

The  Jewell  reissue  patent,  No.  11,672,  for  a  filter  for  municipal  or  other 
large  waterworks  plants,  and  the  Jewell  patent,  No.  644,137,  for  the 
method  of  purifying  water  by  the  use  of  such  filters,  held  not  Infringed, 
on  uncontradicted  evidence  that  exi)erlments  conducted  during  six  months 
with  the  alleged  infringing  filters  in  use  by  defendant  city,  while  being 
operated  in  the  customary  manner,  failed  to  show  the  characteristics 
claimed  to  be  inseparable  from  the  operation  of  the  patented  apparatus 
and  method. 

2.  Words  and  Phrases — ''Positive  Head" — ^**Negativb  Head." 

'Tositlve  head/*  as  used  in  connection  with  a  filtration  plant,  means 
the  weight  of  the  water  both  within  and  above  the  sand  bed,  and  Is 
usually  measured  from  the  controller  or  the  under  drainage  system  to  the 
surface  of  the  water  to  be  filtered.  "Negative  head,"  used  in  the  same 
connection,  means  the  force  that  comes  Into  play  when  a  pai;tlal  vacuum 
is  created  either  within  or  below  the  filter  bed. 

3.  Words  and  Phrases — "Effective  Size.** 

S'and  of  "effective  size,"  as  used  in  connection  with  a  filtration  plant, 
means  sand  containing  10  per  cent  by  weight  that  is  finer  in  grain  than 
the  diameter  sought  to  be  secured. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Mid- 
dle District  of  Pennsylvania. 

Suit  in  equity  by  the  New  York  Continental  Jewell  Filtration  Com- 
pany against  the  City  of  Harrisburg.  Decree  for  complainant,  and 
defendant  appeals.    Reversed. 

For  opinion  below,  see  208  Fed.  10. 

M.  W.  Jacobs,  of  Harrisburg,  Pa.,  for  appellant 
James  I.  Kay,  of  Pittsburgh,  Pa.,  for  appellee. 

Before  HUNT  and  McPHERSON,  Circuit  Judges. 

HUNT,  Circuit  Judge.  [1]  The  New  York  Continental  Jewell  Fil- 
tration Company,  plaintiff  herein,  and  hereinafter  to  be  called  the  fil- 
tration company,  brought  suit  against  the  city  of  Harrisburg,  defend- 
ant in  the  court  below  and  appellant  here,  ailing  infringement  of 
reissue  letters  patent  upon  a  filter  and  of  letters  patent  upon  a  method 
of  purifying  water,  both  alleged  to  be  the  invention  of  O.  H  Jewell, 
and  praying  for  an  injunction  and  accounting.  Defendant  denied  the 
validity  of  the  patents  and  infringement  of  them.  After  trial,  it  was 
decreed  by  the  District  Court  that  the  patents  were  valid,  and  that  the 
claims  had  been  infringed.  Injunction  and  accounting  were  ordered, 
and  from  such  decree  the  city  of  Harrisburg  has  appealed. 

Claim  No.  2  of  the  reissue  patent  involved  is  as  follows : 

''(2)  A  filter  consisting  of  a  filter  tank,  a  pure-water  pipe  communicating 
with  the  lower  portion  thereof,  a  granular  filter  bed  in  said  tank,  the  lower 
portion  of  said  filter  bed  being  compacted  more  closely  than  the  upper  por- 

*For  oUier  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tion  thereof,  means  for  maintaining  a  partial  vacuum  in  said  filter  bed  during 
filtration,  and  means  for  reversing  the  fiow  of  water  through  said  filter  bed, 
substantially  as  described." 

The  three  claims  involved  in  the  method  patent  are  as  follows: 

**  (1)  The  method  of  purifying  water,  which  consists  in  passing  the  impure 
water  through  a  granular  filter-bed  having  an  exposed  filtering-surface,  and 
at  the  same  time  applying  suction  from  below,  substantially  as  described. 

"(2)  The  method  of  purifying  water,  which  consists  in  passing  the  impure 
water  downward  through  a  granular  filter-bed  of  gradually-increasing  com- 
pactness from  the  top  downward,  and  at  the  same  time  applying  suction  from 
below,  substantially  as  described. 

"(3)  The  method  of  purifying  water,  which  consists  In  passing  the  impure 
water  through  a  granular  filter-bed  having  an  exposed  filtering-surface,  and 
at  the  same  time  extracting  from  the  water  by  suction  and  retaining  within 
tiie  filter-bed  a  greater  or  less  portion  of  the  air  contained  in  the  water,  sub- 
stantially as  described.*' 

The  invention  disclosed  by  the  patents  in  suit  has  reference  to  atmos- 
pheric filters,  filters  in  which,  by  the  creation  of  a  partial  vacuum 
within  or  below  the  filtering  material,  atmospheric  pressure  above  the 
liquid  to  be  filtered  is  rendered  effective  to  force  it  through  the  filter- 
ing material. 

There  are  two  general  types  of  such  filters :  The  slow  sand,  or  Eng- 
lish, filters,  and  the  rapid,  mechanical,  or  American,  filters.  Of  the 
latter,  some  use  pressure,  and  some  use  gravity ;  the  Jewell  filter  be- 
longing to  the  jravity  class.  Essentially  the  bed  of  each  type  is  of  a 
granular  material,  usually  sand,  exposed  to  the  air  and  resting  upon 
gravel;  the  gravel  containing  a  system  of  small  pipes  which  collect 
the  filtered  water  and  deliver  it  into  a  large  outflow  pipe  connecting 
with  the  distributing  system.  In  both  types,  less  water  actually  passes 
through  the  bed  than  its  full  capacity ;  the  rate  of  flow  is  determined, 
not  only  by  the  type,  but  also  by  such  conditions  inter  alia  as  the  tur- 
bidity of  the  unfiltered  water,  the  amount  and  kind  of  bacteria,  and 
the  quantity  of  water  needed  for  use.  The  quantity  is  regulated  by 
rate-controllers,  devices  which  are  in  practically  universal  use.  The 
slow  sand  filters  deliver  from  2,000,000  to  10,000,000  gallons  per  acre 
per  day,  and  the  bed  is  deeper  and  of  finer  sand.  They  use  no  coagu- 
lant, and  are  cleaned  by  scraping  at  infrequent  intervals.  The  rapid 
gravity  filters  will  deliver  from  100,000,000  to  150,000,000  gallons  per 
acre  per  day,  and  their  beds  are  shallower  and  coarser ;  they  use  a  co- 
agulant and  are  cleaned  frequently  by  reverse  washing. 

After  a  slow  sand  filter  has  been  in  use  for  a  short  time,  various 
substances,  bacteria,  etc.,  accumulate  on  the  surface,  forming  a  sticky 
coating  that  lessens  the  spaces,  or  voids,  between  the  grains  of  sand, 
and  thus  helps  to  retain  the  impurities  that  are  suspended  in  the  water. 
Some  chemical  action  also  takes  place  (oxidation,  etc.),  and  this  aids 
the  process  of  purification.  In  a  rapid  or  mechanical  filter,  however, 
the  water  passes  through  the  bed  so  quickly  that  such  a  coating  has 
little  time  to  form  out  of  natural  materials,  and  certain  coagulants  are 
therefore  added  to  produce  an  artificial  coating.  A  coagulant  often 
used  is  sulphate  of  aluminum,  which  in  alkaline  waters  soon  produces 
a  flocculent  substance  that  permeates  the  water  and  afterwards  the 
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bed,  and  detains  much  of  the  suspended  impurity.  This  flocculent 
matter  is  sticky  and  reduces  the  pore-spaces  between  the  grains  of 
sand.  These  rapid  filters  need  cleaning  frequently  (as  often  as  once 
a  day,  or  even  oftener),  and  this  is  accomplished  by  draining  off  the 
coagulated  water  down  to  a  certain  level,  and  then  injecting  from  be- 
low a  stream  of  clean  water.  This  water  disturbs  the  sand  thoroughly 
and  carries  off  the  impurities  that  have  accumulated  in  the  bed.  The 
process  of  washing  by  an  upward  current  is  usually  assisted  by  me- 
chanical agitation,  as  by  arms  or  rakes,  or  by  forcing  a  blast  of  air 
up  through  the  bed. 

[2]  Several  matters  should  be  briefly  alluded  to.  "Positive  head" 
means  the  weight  of  the  water  both  within  and  above  the  sand  bed, 
and  is  usually  measured  from  the  controller  or  the  underdrainage  sys- 
tem to  the  surface  of  the  water  to  be  filtered.  "Negative  head"  is 
the  force  that  comes  into  play  when  a  partial  vacuum  is  created  either 
within  or  below  the  filter  bed.  Under  usual  conditions,  negative  head 
cannot  begin  to  operate  until  the  bed  becomes  somewhat  clogged  with 
material.  A  gravity  filter  may  operate  exclusively  by  positive  head, 
and  all  gravity  filters  use  such  a  head  to  some  extent ;  but  a  negative 
head  filter  uses  both  kinds  of  head,  and  is  therefore  provided  with 
some  means  for  producing  a  partial  vacuum  within  the  bed.  This 
may  be  a  pump,  a  trapped  pipe,  or  some  equivalent  device.  The 
trapped  pipe  may  drop  below  the  bed,  thus  adding  to  the  total  avail- 
able head ;  or  it  may  lead  away  horizontally  at  the  bottom  of  the  bed. 

[3  J  Sand  of  "effective  size"  means  sand  containing  10  per  cent,  by 
weight  that  is  finer  in  grain  than  the  diameter  sought  to  be  secured. 
The  ideal  sand  would  have  all  its  grains  of  uniform  size,  but,  as  this 
cannot  be  attained,  the  size  is  "effective,"  if  about  10  per  cent,  by 
weight  is  finer.  It  is  also  true  that  some  percentage  of  the  grains  is 
larger  than  the  particular  diameter  aimed  at.  In  all  municipal  filtra- 
tion plants,  careful  provision  is  made  for  preliminary  treatment  of 
the  water  before  actual  filtering  begins.  This  consists  either  of  sedi- 
mentation or  coagulation,  or  of  both,  and  thus  a  certain  quantity  of 
suspended  impurities  is  removed,  and  the  filters  proper  are  relieved 
from  much  of  the  work  they  would  otherwise  have  to  do. 

In  the  specification  accompanying  the  apparatus  patent  of  1895,  and 
also  in  the  specification  accompanying  the  reissue,  the  invention  in- 
volved in  the  present  suit  is  described  generally  as  follows: 

"This  Inventicm  relates  to  improyements  in  'gravity-filters'  of  the  k|nd 
adapted  for  filtering  large  masses  of  water,  and  which  are  provided  with  a 
power-driven  agitator  for  stirring  up  the  filtering  material  daring  the  process 
of  washing  and  cleansing  the  same.  The  object  of  the  invention  is  to  provide 
a  filter  having  the  highest  efiSeiency,  and  which  can  be  const ructed  and  oper- 
ated at  minimum  cost,  for  material  and  labor.  The  invention  consists,  briefiy» 
in  combining  a  filter  and  subsiding-chamber  in  one  tank  or  vessel  occupying 
but  one  foundation,  and  so  constructed  and  arranged  relatively  that  the  ac- 
cumulation of  sediment  in  the  subsiding-chamber  may  be  conveniently  re- 
moved and  driven  out  therefrom  by  mechanical  appliance  and  without  other 
power  or  machinery  than  that  found  in  connection  with  the  agitator,  which  Is 
thus  utilized  for  this  purpose.  The  invention  further  consists  in  the  novel 
features  of  construction,  combination,  and  arrangement  of  parts  hereinafter 
described  and  set  forth ;  reference  being  had  to  the  accompanying  drawings." 
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A  description  of  the  device  is  then  given,  in  which  a  filtered-water 
pipe  leading  to  the  reservoir  outside  the  tank  is  referred  to.  The  speci- 
fication then  goes  on : 

"♦  •  ♦  Said  pipe  is  provided  with  a  water-trap  9.  Said  flitered-water 
pipe  Is  extended  some  distance  below  the  filter-tank  to  form  a  downdraft  by 
removing  the  air-pressure  from  the  under  side  of  the  filter-bed,  and  thus  to 
make  effective  the  air-pressure  upon  the  water  above  said  bed,  and  said  trap 
is  for  the  purpose  of  sealing  the  lower  end  of  said  flltered-water  pipe  to  pre- 
vent the  air  from  entering  therein  above  said  trap  when  the  flow  and  ve- 
locity of  water  down  the  pipe  is  diminished  by  the  accumulation  of  impuri- 
ties in  the  bed." 

In  the  paragraph  just  quoted  appears  the  only  reference  to  the 
presence  and  effect  of  a  partial  vacuum  in  the  filter-bed ;  the  vacuum 
being  caused  by  the  trap  in  the  downdraft  pipe.  The  single  claim  of 
the  original  patent  referred  to  the  subject  (if  at  all)  only  by  the  im- 
plication of  the  italicized  phrase: 

(1)  '*In  a  filter  the  combination  of  a  filter  tank,  a  subsiding  tank,  and  a 
filter  material  holding  tank,  formed  as  described,  with  a  central  communicat- 
ing passage  or  opening  between  said  tanks,  an  agitator  for  said  filter,  the 
shaft  of  which  passes  through  said  central  opening,  and  projects  into  said  sub- 
siding chamber,  and  a  pipe  elbow  rigidly  secured  to  said  shaft,  and  adapted 
to  be  rotated  thereby,  to  give  force  and  direction  to  the  water  passing  down 
through  said  central  opening  and  elbow,  for  flushing  out  and  removing  the 
sediment  from  said  subsiding  chamber,  substantially  as  set  forth.*' 

But,  when  the  reissue  was  applied  for,  this  subject  of  partial  vacuum 
was  so  expanded  and  emphasized  as  to  become  much  the  most  impor- 
tant, as  will  appear  from  the  following  quotation  of  new  matter  in  the 
specification : 

"As  soon  as  the  water  passes  into  the  filter-tank  from  the  subsidlng-tank 
It  begins  to  percolate  through  the  sand  or  other  granular  material  composing 
the  filter-bed,  and  after  passing  through  the  bed  is  carried  off  by  the  filtered- 
water  pipe  8.  When  a  continuous  flow  of  water  is  secured  through  the  filter- 
ed-water pipe  8,  the  downdraft  exerted  by  the  colunm  of  water  in  said  pipe 
creates  and  maintains  a  partial  vacuum  in  the  filter-bed;  the  vacuum  being 
greatest  in  the  lower  portion  of  the  bed.  The  granular  filtering  material  Is 
consequently  compacted  by  atmospheric  pressure,  the  lower  part  of  the  bed 
being  compacted  more  closely  than  the  upper  part ;  the  degree  of  compactness 
gradually  diminishing  toward  the  upper  surface  of  the  bed.  As  the  result  of 
this  condition  of  the  filter-|)ed,  the  impurities  carried  by  the  water  to  be 
filtered  are  not  all  collected  at  the  surface  of  the  bed,  forming  a  crust  or  sub- 
stantially impervious  stratum,  as  is  the  case  where  granular  filter-beds  of 
substantially  uniform  density  are  used  without  suction,  but  only  a  part  of 
the  impurities  are  removed  at  the  surface ;  a  great  portion  of  the  suspended 
matter,  by  reason  of  its  being  in  a  more  finely-divided  state,  being  permitted 
to  pass  the  more  widely-separated  granular  particles  in  the  upper  portion  of 
the  bed  to  be  intercepted  afterward  by  the  more  closely-compacted  particles 
In  the  lower  portion  of  the  bed.  Furthermore,  by  employing  the  downdraft,  as 
above  described,  the  upper  portion  of  the  filter-bed,  which  usually  contains  a 
comparatively  large  proportion  of  the  impurities,  may  be  agitated  by  means 
of  the  agitators  without  interrupting  the  process  of  filtration,  inasmuch  as  the 
lower  portion  of  the  bed  Is  maintained  in  a  compact  state  by  the  downdraft, 
preventing  the  passage  of  the  impurities  freed  by  the  agitation  of  the  upper 
portion  of  the  bed,  the  partial  vacuum  maintained  by  the  downdraft  acting 
to  prevent  the  agitation  of  any  part  of  the  bed  except  that  which  is  directly 
operated  upon  by  the  agitators. 
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"In  prior  filters,  where  a  loose  granular  filter-bed  was  used,  It  was  im- 
practicable to  agitate  the  filter-bed  during  filtration,  because,  as  soon  as  the 
upper  crust  of  the  bed  was  broken  by  the  agitation,  the  impurities  would  at 
once  be  permitted  to  pass  entirely  through  the  bed  and  be  carried  off  In  the 
filtered  water.  In  my  improved  fQter  the  agitation  of  the  bed  may  be  repeated 
as  often  as  may  be  desired,  or  it  may  be  continuous,  thereby  permitting  the 
mass  of  the  impurities  to  penetrate  further  into  the  bed  until  the  entire  bed 
becomes  saturated  with  impurities,  when  it  is  necessary  to  wash  the  bed,  as 
wUl  be  hereinafter  described. 

"It  will  be  evident  from  the  above  description  that  a  filter  constructed,  as 
herein  described,  is  capable  of  use  without  washing  for  a  much  longer  period 
of  time  than  prior  constructions,  thereby  effecting  a  great  saving  both  in  labor 
and  in  the  water  used  for  washing.  Furthermore,  the  capacity  of  the  filter  is 
greatly  increased,  as  by  distributing  the  impurities  more  or  less  uniformly 
throughout  the  bed,  and  preventing  the  formation  of  a  thick  crust  at  the 
upper  surface,  the  water  Is  caused  to  pass  much  more  rapidly  through  the 
bed  without  Interfering  with  successful  filtration. 

'*The  maintaining  of  a  partial  vacuum  in  the  filter-bed,  as  above  described, 
further  improves  the  operation  of  the  filter  and  Increases  Its  eflidency  by  ef- 
fecting the  coagulation  of  the  suspended  Impurities;  such  coagulation  being 
effected  by  the  separation  and  concentration  of  the  air  contained  in  the  wa- 
ter under  filtration,  thus  increasing  the  bulk  of  such  Impurities  and  enabling 
the  filter-bed  to  intercept  and  retain  them.  The  air  separated  from  the  water 
remains  to  a  great  extent  in  the  filter-bed,  and  is  especially  useful  in  wash- 
ing the  bed,  as  when  the  current  of  water  Is  reversed  In  washing,  as  herein- 
after described,  the  air  rising  through  the  filter-bed  causes  a  violent  agitation 
thereof,  liberating  the  accumulated  Impurities  and  permitting  them  to  be  car- 
ried up  with  the  wash- water  to  the  overfiow.  (In  filters  of  this  class  dally 
washing  is  usually  required,  while  the  sediment  In  the  subsldlng-chamber  may 
accumulate  for  a  month  or  more  before  Its  removal  Is  necessary.  The  daily 
wash  is  performed  by  closing  the  valve  to  the  subsldlng-chamber,  filtering  the 
water  down,  closing  the  valve  in  the  pure- water  pipe,  and  opening  connec- 
tion therewith  to  the  wash-water,  stand-pipe,  or  pump,  forcing  the  water  up 
through  the  filter-bed,  during  which  the  agitator  Is  kept  in  motion  and  the 
washed-out  impurities  fiow  over  the  top  of  the  material-bank  into  the  annular 
space  surrounding  It  and  pass  out  through  the  valve-opening  at  the  bottom 
thereof.  The  wash-water  Is  prevented  from  getting  into  the  subsldlng-cham- 
ber by  the  central  pipe,  which  projects  above  the  top  of  the  material-tank  for 
this  purpose.  The  wash  Is  completed  by  closing  the  valve  of  the  annular 
space  and  permitting  the  first  filtered  water  to  pass  out  into  the  sewer  in- 
stead of  the  pure-water  reservoir.)  As  soon  as  the  downdraft  again  becomes 
effective,  the  filter-bed  is  at  once  compacted  to  such  an  extent  that  it  is  neces- 
sary to  draw  off  only  a  very  small  amount  of  water  after  washing." 

The  part  we  have  placed  in  parenthesis  appears  also  in  the  original 

specification,  but  the  rest  is  new.    The  theory  that  was  thus  elaborated 

in  the  reissue  is  further  dwelt  upon  in  the  specification  of  the  method 

patent : 

•'My  invention  relates  to  purifying  waters  for  potable  purposes  by  filtering 
such  waters  through  granular  filters.  As  is  well  known,  the  principal  object 
of  filtering  the  water  supply  of  towns  and  cities  is  to  remove  the  suspended 
impurities,  which  in  many  instances  are  in  a  finely-divided  state,  and  ex- 
perience has  proven  that  granular  filters  (that  is  to  say,  filters  in  which  the 
water  Is  caused  to  percolate  through  a  filter-bed  composed  of  loose  sand  or 
other  granular  material)  furnish  a  filtering  medium  which  is  best  adapted  for 
removing  the  suspended  Impurities  while  permitting  the  water  to  fiow  at  a 
rapid  rate,  as  Is  necessary  where  the  water  supply  of  a  town  or  city  is  being 
filtered.  In  using  granular  filters  heretofore,  however,  it  has  been  found  that 
in  most  Instances  a  granular  filter-bed  will  not  Intercept  and  retain  the  sus- 
pended matter  in  the  normal  condition,  and  it  has  therefore  been  found  neces- 
sary in  almost  all  instances  to  introduce  a  coagulant,  such  as  alum,  into  the 
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water  before  filtration,  the  coagulant  serving  to  coagulate  the  suspended  mat- 
ter into  masses  which  are  larger  and  more  susceptible  of  interception  and  re- 
tention by  the  granular  particles  composing  the  filter-bed ;  in  some  instances 
it  being  necessary  to  use  such  a  large  quantity  of  alum  as  to  affect  the  taste 
of  the  filtered  water. 

"My  present  invention  consists  of  an  improved  process  of  purifying  water 
by  filtration  through  a  granular  filter-bed  by  which  the  necessity  of  the  use 
of  alum  or  othc^r  coagulant  is  in  many  instances  entirely  avoided,  and  in 
other  instances,  where  the  impurities  are  in  an  exceptionally  finely-divided 
state,  the  quantity  of  alum  which  under  former  processes  would  be  necessary 
is  very  greatly  reduced. 

**To  this  end  my  invention  consists  in  effecting  what  may  be  termed  the 
•coagulation'  of  the  suspended  impurities  of  the  water  by  suction  while  passing 
through  the  filter-bed,  the  particles  of  suspended  matter  being  thereby  caused 
to  come  together  into  masses  of  sufficient  size  and  of  such  character  as  to  be 
readily  intercepted  and  retained  by  the  granules  composing  the  filter-bed. 

"My  invention  further  consists  in  applying  the  suction  principally  at  the 
lower  portion  of  the  filter-bed,  so  that  it  acts  more  strongly  upon  the  finer 
particles  of  suspended  matter  which  have  passed  through  the  upper  portion  of 
the  filter-bed. 

"My  invention  further  includes  the  compacting  of  the  filter-bed  in  such  man- 
ner that  the  lower  portion  thereof  will  be  of  the  greatest  density,  the  density 
gradually  decreasing  toward  its  upper  surface,  as  by  this  means,  while  the 
larger  masses  of  impurities  will  be  retained  by  the  more  widely  separated 
granules  at  the  upper  portion  of  the  bed,  the  lower  portion  of  the  bed  will 
be  sufficiently  dense  and  compact  to  intercept  the  smaller  particles  of  sus- 
pended matter,  especially  after  they  have  been  coagulated,  as  above  stated. 

"In  the  accompanying  drawings  I  have  shown  apparatus  designed  to  utilize 
my  Improved  process,  each  apparatus  in  general  consisting  of  a  filter-bed  of 
loose  granular  material  contained  in  a  suitable  receptacle  and  a  pure- water 
pipe  in  the  bottom  of  said  receptacle,  said  pipe  being  provided  with  suitable 
strainers  to  prevent  the  granular  material  from  entering  such  pipe,  and  with 
an  off-carrying  pipe  vertically  arranged  and  of  such  length  that,  as  the  fil- 
tered water  is  carried  off  by  said  pipe,  a  partial  vacuum  will  be  created  within 
the  filter-bed ;  the  vacuum  being  greatest  in  the  lower  portion  of  the  bed  and 
gradually  dimlnLshing  toward  the  upper  surface  thereof.  By  this  means,  a 
continuous  suction  is  exerted  which  is  greatest  in  the  lower  portion  of  the 
bed,  compacting  it  so  that  its  density  will  be  greatest  at  the  bottom  and  will 
gradually  diminish  toward  the  upper  surface  thereof.  Furthermore,  the  suc- 
tion causes  the  air  contained  in  the  water  to  separate  and  concentrates  it; 
the  minute  bubbles  coming  together,  forming  larger  bodies  of  air,  which  are 
to  a  great  extent  retained  within  the  filter-bed.  As  the  fine  air-bubbles  con- 
verge they  act  to  concentrate  and  coagulate  the  particles  of  suspended  mat- 
ter, so  that  finally  the  suspended  matter  is  formed  into  larger  bodies,  which 
may  easily  be  intercepted  and  retained  by  the  filtering  material.  As  the 
process  of  filtration  continues,  the  air  extracted  from  the  water  gradually  ac- 
cumulates in  the  bed,  still  further  compacting  it  and  increasing  the  efficiency 
of  the  filter  to  such  an  extent  that,  even  though  the  bed  contain  large  quanti- 
ties of  impure  matter  extracted  from  the  water,  the  filter  may  nevertheless 
be  continued  in  use  with  satisfactory  results,  thus  making  it  unnecessary  to 
wash  the  bed  as  frequently  as  has  been  necessary  with  other  forms  of  filters 
employing  granular  filter-beds.    ♦    ♦    ♦ 

"Referring  to  Fig.  1,  which,  as  above  stated,  illustrates  the  condition  of  the 
granular  material  after  filtration  has  commenced  in  accordance  with  my  new 
process,  it  will  be  noted  that  the  granular  matter  in  the  lower  portion  of  the 
bed  is  compacted  to  a  much  greater  extent  than  that  at  the  upper  portion 
thereof;  the  degree  of  compactness  gradually  diminishing  as  the  surface  of 
the  bed  is  approached.  Such  compacting  of  the  bed  is  effected  by  the  crea- 
tion of  a  partial  vacuum,  principally  in  the  lower  portion  of  the  bed,  by 
means  of  the  downdraft  through  the  pipe  10.  By  thus  compacting  the  bed  it 
is  much  better  adapted  for  removing  the  finer  particles  of  suspended  matter 
tlian  would  be  the  case  were  the  bed  of  uniform  density.    Furthermore,  the 
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entire  body  of  filtering  material  Is  utilized  instead  of  substantially  the  upper 
surface  only,  as  in  prior  constructions. 

**In  Fig.  2  it  will  be  noted  that  in  the  lower  porticm  of  the  bed  there  are  a 
number  of  air-spaces ;  the  larger  air-spaces  being  at  the  lower  portion  of  the 
bed.  Such  spaces  are  formed  in  the  bed  by  the  accumulation  of  the  air  ex- 
tracted from  the  water  by  suction,  as  hereinbefore  described.  After  the  air 
has  performed  its  office  of  coagulating  the  suspended  matter,  it  accumulates 
within  the  bed,  as  illustrated,  and  afterward  is  especially  useful  in  washing 
the  bed,  as,  when  the  current  of  water  is  reversed  for  the  purpose  of  wash- 
ing, the  air  being  liberated  rises  through  the  bed  and,  escaping,  a^tates  it 
violently,  thereby  freeing  all  the  accumulated  impurities,  so  that  they  may 
be  carried  off  with  the  wash- water. 

"The  manner  in  which  the  impurities  are  coagulated  by  the  extraction  and 
concentration  of  the  air  contained  in  the  water  is  clearly  illustrated  in  Figs. 
3,  4,  5,  and  6.  Fig.  3  illustrates,  on  a  magnified  scale,  the  condition  of  the 
air  and  the  minute  suspended  impurities  in  the  water ;  the  circles  represent- 
ing the  air-bubbles  and  the  black  marks  the  suspended  impurities.  It  will  be 
noted  that  the  air-bubbles,  as  well  as  the  impurities,  are  at  first  compara- 
tively widely  separated  from  each  other.  After  suction  has  been  applied  to 
the  filter-bed  for  a  short  time,  the  air-bubbles  are  drawn  together,  carrying 
with  them  the  suspended  matter,  as  Gdiown  in  Figs.  4  and  5,  until,  as  shown 
in  Fig,  6,  the  air-bubbles  finally  come  together,  forming  larger  bubbles,  the 
suspended  impurities  also  coming  together,  forming  clots  or  masses  of  suffi- 
cient size  to  be  intercepted  and  retained  by  the  granules  of  the  filter-bed.  In 
this  way,  with  many  waters,  practically  all  the  suspended  impurities  will  be 
coagulated  and  removed  without  the  use  of  a  chemical  coagulant,  while  with 
those  waters  in  which  coagulants  must  be  used  the  quantity  of  the  coagulant 
which  it  Is  necessary  to  use  is  greatly  reduced. 

**While  in  the  apparatus  shown  in  the  drawings  the  necessary  vacuum  is 
secured  by  the  action  of  the  pure-water  discharge,  I  do  not  limit  myself  to 
securing  the  vacuum  in  that  way,  as  other  means  may  be  employed  to  se- 
cure such  result  I  prefer  the  apparatus  shown,  however,  as  by  it  the  suc- 
tion is  applied  uniformly  through  the  lower  portion  of  the  bed  and  Is  sub- 
stantially uniform  In  any  given  stratum." 

Then  follows  a  disclaimer  in  view  of  the  prior  art: 

**I  am  aware  that  heretofore  atmospheric  pressure  has  been  employed  to 
force  water  through  filtering  material,  such  as  stone  or  felt,  but  such  use  has 
been  simply  for  the  purpose  of  forcing  the  water  through  the  filtering  sub- 
stance, and  has  not  effected  the  extraction  and  concentration  in  the  filtering 
material  of  all  or  a  part  of  the  air  contained  in  the  water  or  the  coagula- 
tion or  agglomeration  of  the  impurities,  as  described;  nor  has  it  secured  a 
bed  of  filtering  material  of  varying  density  or  compactness.  My  invention, 
therefore,  does  not  contemplate  the  use  of  filtering  materials  such  as  those 
above  referred  to,  but  Is  limited  to  the  use  of  a  granular  filtering  material 
having  an  exposed  filtering-surface,  by  which  I  mean  a  surface  uncovered  by 
felt  or  similar  material  which  would  prevent  its  use  in  connection  with  my 
improved  process." 

The  basis  of  the  decision  of  the  District  Court  was  that  in  JewelFs 
patent  a  pull  of  suction  exists  whereby  a  pulling  force  is  created  upon 
the  material  in  the  bottom  of  the  filter,  and  that  the  use  of  such  suc- 
tion action  tends  to  release  air  from  the  water  which  may  be  of  ad- 
vantage, and  also  tends  to  cause  the  sand  grains  in  the  vicinity  of  the 
strainer  system  to  reseat  themselves,  and  thereby  compacts  the  section 
of  the  bed.  In  his  opinion,  among  other  things,  the  learned  judge 
said: 

"♦  •  ♦  That  the  process  and  apparatus  disclosed  by  Jewell  •  •  ♦ 
do  in  practical  use,  by  the  creation  of  a  vacuum,  utilize  the  whole  sand  body 
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as  a  filtering  agency,  as  It  was  never  used  before.  Indeed  that  the  workings 
of  a  downdraft  or  negative  filter  must  In  the  nature  of  things  be  different 
from  a  gravity  or  positive  head  filter  Is  self-evident,  from  the  fact  of  its 
calling  into  play  the  powerful  agency  of  atmospheric  pressure.  From  this 
we  can  readily  understand  that  such  atmospheric  force,  whether  venting  it- 
self as  a  weight  from  above  or  a  suction  from  below,  must  cause  new  results 
in  a  process,  the  basic  element  of  which  is  the  pressure  passage  of  liquid 
through  impeding  matter.*' 

Thus  the  reasoning  of  the  court  was  in  effect  that  the  process  and 
theories  disclosed  by  Jewell  in  his  patent  in  practical  use  did,  by  the 
creation  of  a  vacuum,  utilize  the  whole  sand  body  as  a  filtering  agency 
as  it  had  not  been  used  before,  and  that  the  Jewell  process  does  by 
the  use  of  a  downdraft,  sealed,  vertical  outlet  pipe  create  and  main- 
tain-an  operative  vacuum,  which  vacuum  effects  a  deeper  utilization 
of  the  sand  body  for  filtration  than  in  positive  head  filters;  that  the 
presence  of  a  released  air  incident  to  the  use  of  a  downdraft  vacuum 
is  helpful  and  not  harmful  by  reason  of  the  velocity  imparted  to  the 
passing  water  by  such  vacuum;  that  the  process  makes  the  runs 
longer;  and  that  both  structural  and  maintenance  costs  are  lessened 
by  its  use.  Now  it  appears  that,  in  the  art  of  filtration,  it  has  been  the 
practice,  when  it  is  desired  to  lengthen  the  run  of  a  filter  or  to  obtain 
the  more  rapid  passage  of  the  liquid  through  the  filtering  material,  to 
utilize  atmospheric  pressure  upon  the  liquid  by  creating  a  partial  vacu- 
um within  or  under  the  filter,  in  this  way  unbalancing  the  atmospheric 
pressure  which  had  previously  been  equal  on  both  sides  of  the  liquid. 
The  way  of  accomplishing  this  is  called  "suction,"  and  in  the  language 
of  the  patents  in  suit  is  described  as  **suction  from  below." 

Application  of  this  way  has  been  accomplished  in  filters  of  many 
Icinds.  In  British  patent.  No.  4393,  of  1819,  issued  to  Tritton  for  a 
filterer,  the  process  was  described  to  be  one  by  means  of  an  air  pump 
or  other  mode  of  producing  exhaustion  or  vacuum  in  the  part  or  parts 
of  the  apparatus  into  which  the  filtered  liquid  flows,  and  thereby  to 
create  a  difference  between  the  atmospheric  pressure  acting  on  the 
liquid  before  and  after  filtration,  and  by  means  of  that  difference  of  at- 
mospheric pressure  more  actively  to  force  the  unfiltered  liquid  through 
the  pores,  apertures,  and  interstices  of  the  filter.  Tritton  also  describes 
in  his*  apparatus  a  part  of  the  filter  intended  to  receive  the  unfiltered 
liquid  as  communicating  with  the  external  air  in  such  a  manner  that, 
when  such  part  of  the  filter  as  is  intended  to  receive  the  filtered  liquid 
and  the  receiver  are  exhausted  by  an  air  pump  or  otherwise,  the  power 
of  atmospheric  pressure  on  the  surface  of  the  unfiltered  liquid,  to- 
gether with  the  pressure  used  in  ordinary  filtration,  may  force  it 
through  the  filter  or  filters  by  which  it  is  to  be  strained. 

In  British  patent.  No.  6160,  issued  to  James  Neville  (1831),  and 
cited  by  the  examiner  in  all  of  Jewell's  applications,  the  invention  be- 
ing entitled  **An  improved  apparatus  for  clarifying  water  and  other 
fluids,"  the  patent  referred  to  a  downdraft  tube  trapped,  which,  when  , 
filled  with  any  fluid  of  the  specific  gravity  of  water  and  the  cock  is 
turned,  the  action  of  the  atmosphere  on  the  surface  of  the  fluid  con- 
tained in  the  cistern  will  be  with  immense  force,  whereby  a  large 
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quantity  of  the  fluid  would  be  driven  through  a  clarifying  medium 
in  a  short  time.  Neville  used  a  filter  bed  of  granular  material  and 
described  his  apparatus,  stating  that,  in  carrying  the  pipe  as  low  as 
possible,  he  did  so  in  order  to  obtain  greater  atmospheric  pressure  on 
the  surface  of  the  fluid  contained  in  the  vessel  or  reservoir,  by  which 
means  a  greater  quantity  of  water  would  be  forced  though  the  clarify- 
ing medium.  Neville  disclaimed  novelty  as  part  of  his  invention,  for 
the  use  of  charcoal  or  sand  as  a  clarifying  medium,  because  that  had 
been  known  and  acted  on  for  a  long  time  before. 

So,  without  going  into  greater  detail,  it  is  clear  that,  for  many  years 
before  Jewell  went  into  the  field,  there  were  filters  with  granular  filter 
beds  having  exposed  filtering  surfaces  with  means  for  producing  a 
partial  vacuum  in  the  filter  bed  and  the  actual  application  of  s^ption 
from  below,  as  well  as  means  for  reversing  the  flow  of  water  through 
the  filter. 

In  British  patent,  No.  8371,  of  1899,  to  Edwards  for  "improve- 
ments in  the  prevention  of  the  pollution  of  river  waters  and  water 
courses  from  manufacturer's  polluted  waters  and  waste,  and  for  clean- 
ing and  purify  ordinary  river  waters,"  the  filtering  materials  used  were 
burnt  coke  reduced  to  small  proportions,  well  washed  river  sand,  and 
all  or  any  or  either  of  these  materials,  as  best  suited  the  special  con- 
ditions under  which  the  filter  might  be  operated.  The  patent,  after 
describing  a  siphon  pipe  and  an  ejector  and  a  pipe  for  supplying  steam, 
said  that,  in  order  to  draw  off  the  filtered  water  from  each  subcom- 
partment,  the  inventor  introduces  into  it  one  limb  of  a  siphon,  to 
which  he  attaches  a  steam  jet  ejector,  by  which  he  was  enabled  to 
acquire  any  required  vacuum  in  the  subcompartment  and  below  the 
filter-bed.  His  patent  also  stated  that  such  vacuum,  if  found  to  be 
more  than  required  for  perfect  filtration,  could  be  regulated  by  means 
of  a  small  tap  in  each  compartment  to  admit  a  portion  of  air  when 
necessary. 

The  Lawrence  city  filtration  plant,  a  slow  sand  filter,  disclosed  that 
in  1892,  and  prior  thereto,  trapped  downdraft  pipes  were  used  upon 
slow  sand  filters  having  exposed  filtering  surfaces.  They  were  ap- 
parently used  in  1893  in  the  Lawrence  city  filtration  plant,  and  in 
Hazen's  book  on  the  Filtration  of  Water  Supplies,  written  before 
April,  1895,  the  author  described  the  Lawrence  experiment  station  fil- 
ters. 

In  the  Crocker  mill  filters,  installed  in  1891  at  Holyoke,  Mass.,  there 
were  filter  tanks  containing  filter-beds  of  sand  with  exposed  filtering 
surfaces.  In  these  filters,  it  is  evident,  from  the  testimony,  a  partial 
vacuum  was  created  and  maintained  in  the  same  sense  as  in  the  pat- 
ents in  suit. 

In  August,  1895,  there  was  published  in  the  Paper  World  the  de- 
scription of  the  Moore  filter;  the  article  referring  to  high  and  low 
pressure  filters,  and  describing  high-pressure  filters  as  distinguished 
from  the  low.  It  was  there  said  that,  in  the  low-pressure  class,  a 
strong  wooden  case,  open  at  the  top,  was  employed,  the  water  flowing 
as  required,  and  after  percolating  through  the  sand  was  conducted 
away;    the  latter  operation  being  generally  aided  by  a  pump,  which, 
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establishing  a  partial  vacuum,  aided  the  passage  of  the  water  by  suc- 
tion. This  reference  appears  to  have  been  made  as  if  such  a  use 
has  been  a  common  one,  and  certainly  it  fits  a  description  of  the  op- 
eration of  the  filters  of  which  the  Crocker  and  one  other  filter  there- 
tofore in  operation  furnish  instances.  Prior  art  also  shows  means 
of  producing  a  partial  vacuum  or  suction  in  a  filter,  as  illustrated  by 
patents,  such  as  the  Neville,  O.  H.  Jewell,  No.  423,430  (1890),  Sin- 
claire,  No.  171,056  (1875)  and 'Simmons  No.  59,467  (1867). 

The  principle  of  physics  which  controls  is  that  by  diminishing  the 
atmospheric  pressure  below  (that  is,  by  unbalancing  the  pressure),  the 
atmospheric  pressure  above,  which  remains  constant,  always  becomes 
effective  for  pushing  or  forcing  the  liquid  through  the  filtering  ma- 
terial. It  therefore  seems  certain  that  nothing  new  can  be  claimed 
for  "suction,"  or  the  creation  of  a  partial  vacuum  within  or  beneath 
a  filter-bed.  Again,  the  compacting  of  the  filter-bed  greater  at  the 
bottom  was  described  in  the  patent  issued  to  Hyatt,  No.  293,745,  and, 
as  a  means  employed  to  produce  "suction,"  there  are  instances  in  which 
a  trapped  downdraft  pipe  has  been  used.  In  the  present  case,  the 
patentee  is  confined  to  a  downdraft  pipe,  trapped,  inasmuch  as  un- 
trapped  downdraft  pipes  were  well  known  in  the  art  before  the  in- 
vention claimed  by  the  patentee  herein.  The  patents  we  have  exam- 
ined as  introduced  in  evidence  show  that  there  were  in  use  granular 
beds  having  exposed  filtering  surfaces  in  combination  with  suction, 
and  that,  when  Jewell  in  1895  made  application  for  his  original  pat- 
ent, there  were  means  very  like  his  for  making  effective  the  air  pres- 
sure above  the  filter-bed.  Again,  the  reissued  patent  uses  the  term 
"suction,"  based  upon  the  idea  that  there  is  a  pulling  effect  so  com- 
pacting the  lower  portion  of  the  filter-bed  by  the  presence  of  a  par- 
tial vacuum  beneath  it ;  and  in  the  method  patent  the  terms  "suction" 
and  "suction  from  below"  are  used  with  an  attribution  to  them  of  a 
drawing  effect.  A  witness  for  the  filtration  company,  after  describing 
compacting  action  under  suction,  states  as  follows: 

**Thlrd.  Under  these  conditions  the  weight  of  the  column  of  water  descend- 
ing in  the  suction  or  downdraft  pipe  causes  the  production  of  a  larger  output 
of  properly  filtered  water;  and  the  sediment  separated  from  the  water  dur- 
ing filtration  is  carried  farther  down  into  the  bed  by  the  weight  and  velocity 
of  the  descending  column  of  water  below  the  bed,  which  force  acts,  as  the 
upper  portion  of  the  bed  becomes  choked  with  sediment,  to  draw  portions  of 
such  sediment  layer  downwardly  into  the  bed,  the  upper  portion  of  the  bed 
being  maintained  In  looser  condition  than  it  is  in  a  positive  head  filter,  and 
so  allowing  the  free  entrance  of  the  suspended  matters,  and  the  lower  por- 
tion of  the  bed  being  more  compacted  than  the  upper  part,  as  before  stated, 
and  so  tending  to  retain  such  Impurities  within  the  bed." 

The  "pulling  of  suction"  theory  does  not  stand  under  critical  ex- 
amination, however,  for  the  testimony  of  scientific  witnesses  proves 
that  the  operative  force  of  what  is  commonly  called  "suction"  is  not 
a  pulling,  but  is  atmospheric  pressure  exerted  upon  the  liquid  or  other 
movable  material  to  the  extent  of  the  difference  of  pressure  upon  the 
opposite  sides  of  the  movable  material;  that  is  to  say,  the  operative 
force  is  unbalanced  atmospheric  pressure,  and  this  atmospheric  pres- 
sure acts  in  the  direction  of  the  area  of  diminished  pressure,  so  it 
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becomes  a  pushing  force,  well  described  by  one  of  the  witnesses  for  the 
appellant  in  the  following  simple  langfuage: 

"The  operation  of  a  partial  vacuum  in  the  lower  part,  or  any  other  part  of 
a  filter,  simply  means  that  at  a  section  ahove  that  part  of  the  filter  the  sand 
is  so  clogged  up  that  the  water  cannot  pass  through  it  as  fast  as  it  can  run 
out  of  the  outlet  valve,  and  there  is  a  tendency  for  the  water  in  the  filter  to 
pull  apart  and  leave  in  the  sand  a  space  not  occupied  by  water  (a  partial 
vacuum),  into  which  the  air  pressing  on  the  surface  of  the  water  on  top  of 
the  filter  drives  the  water  with  increased  force,  measured  by  the  degree  of 
vacuum  produced.  Therefore,  when  a  partial  vacuum  exists  in  a  filter-bed, 
there  is  an  added  force  applied  on  the  surface  of  the  water  in  the  filter,  tend- 
ing to  drive  the  water  through  the  sand;  under  no  circumstances  can  there 
be  a  force  applied  from  below  to  pull  the  water  through.  The  application  of 
the  force  is  from  above  downward,  and  acts,  in  driving  the  water  through  the 
sand,  precisely  as  would  an  added  equivalent  head  of  water." 

Another  expert  witness,  whose  scientific  attainments  are  very  dearly 
estabhshed,  said: 

•*Suction  does  not  mean  that  there  is  a  pulling  of  the  water:  in  fact,  wa- 
ter has  not  cohesive  properties  to  permit  it  to  be  pulled,  but  it  must  move  ei- 
ther by  being  pushed  or  else  by  the  force  of  gravity.  Hence  the  expression 
^suction  applied  from  below,*  intimating  that  there  is  a  pulling  force  upon  the 
bottom  of  the  filter,  refers  to  something  that  does  not  exist,  and  a  force  is 
actually  applied  at  the  top  of  the  body  of  water  resting  upon  the  sand  bed 
in  the  filter  by  virtue  of  the  iinbalancing  of  the  atmosphertc  pressure." 

It  is  proven  that  a  partial  vacuum  is  not  made  when  the  filter  be- 
gins operation;  nor  is  it  shown  that  such  vacuum  is  always  greatest 
at  the  bottom  of  the  bed.  The  supply  from  the  filter-bed  being  regu- 
lated by  a  device  or  controller,  the  effluent  pipe  delivers  less  than  the 
full  capacity  of  the  filter.  From  these  facts  it  follows  that,  if  we  have 
a  bed  of  clean  sand,  there  can  be  no  unbalancing  of  atmospheric  pres- 
sure so  long  as  the  head  presses  the  water  through  the  bed  at  the 
rate  set  by  the  regulating  device,  and  that  it  will  be  only  when  a  clog 
happens  that  the  effluent  pipe  will  carry  oflF  water  quicker  than  it  is 
delivered  and  that  a  vacuum  can  occur.  As  explained  by  one  of  the 
witnesses  for  the  appellant,  the  statement  in  the  patents  that  the  vacu- 
um will  be  greatest  at  the  bottom  of  the  filter-bed  is  erroneous,  if  it 
is  understood  that  such  vacuum  is  normally  and  at  all  times  or  even 
usually  found  at  the  bottom,  because  such  partial  vacuum  is  a  variable 
phenomenon  conditioned  upon  the  interval  which  has  elapsed  since 
the  filter  may  have  been  washed,  the  degree  of  fineness  of  the  super- 
ficial layer  of  sand,  as  compared  with  that  below  it,  and  the  degree 
of  clogging  of  the  filter.  The  clogging  would  seem  to  be  likely  to  be 
anywhere,  depending  upon  size  and  kind  of  sand,  rate  of  flow,  pres- 
ence of  air,  or  other  factors;  hence  the  partial  vacuum  may  occur 
at  any  time  or  place  apparently  not  capable  of  determination  by  de- 
vice or  method  of  the  patent. 

We  are  uncertain  whether  or  not,  as  a  result  of  a  partial  vacuum 
at  the  bottom  of  the  bed,  there  is  a  greater  compactness  at  the  bottom 
than  above,  or,  as  it  is  said,  whether  there  is  a  diflferential  compact- 
ing from  below  upward.  Prof.  John  W.  Langley,  a  distinguished  physi- 
cist, said  that  such  diflferential  compacting  did  not  occur  in  any  filter 
where  cleansing  by  upward  washing  was  a  feature  of  the  action.    He 
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said  that  the  upward  wash  brings  the  finer  grains  of  any  heavy  granu- 
lar material  to  the  top,  forming  thus  a  subsidence  layer  of  such  material 
of  variable  depth,  in  which  the  compacting  is  greater  than  in  any  other 
part  of  the  bed.  He  added  that  any  differential  compacting  which  might 
occur  below  this  top  fine  sand  stratum  would  be  very  small  in  amount, 
and  would  be  the  result  of  natural  forces,  whereby  a  very  small  addi- 
tional compacting  of  the  sand  might  be  near  the  bottom,  due  possibly 
to  the  friction  of  the  water  passing  down  through  the  sand  as  a  neces- 
sary consequence  of  the  properties  of  water  and  sand.  Dr.  Mason, 
another  distinguished  scientist,  said  that  it  would  be  impossible  to 
make  any  actual  measurements  as  to  compacting  of  the  filter-bed  or 
near  the  strainer  openings  within  the  filter  here  involved,  so  as  to  de- 
termine the  matter  experimentally,  and  that,  while  he  believed  there 
would  be  an  action  toward  compacting  in  the  lower  part  of  the  bed, 
he  could  not  say  how  far  such  action  would  extend,  or  what  its  amount 
would  be,  or  whether  it  would  be  progressively  smaller  in  a  uniform 
degree. 

We  might  quote  at  length  from  what  scientific  men  testified  to,  but 
It  would  make  our  opinion  needlessly  long.  We  are  agreed,  however, 
that,  when  we  weigh  the  evidence  of  one  side  against  the  other,  it  is 
highly  probable  that  the  lower  part  of  the  bed  is  but  little  affected  by 
the  so-called  "pull  of  suction,"  and  that  there  is  but  very  little  com- 
pacting by  compression  of  the  grains  of  sand,  or  by  the  sand  grains 
moving  because  of  the  superincumbent  weight  of  water  and  air.  More- 
over, such  compacting  of  the  lower  part  of  the  bed  as  occurs  under 
the  weight  of  water  and  air  is  not  peculiar  to  filters  operating  under 
negative  head.  Neither  has  it  been  proved  that  the  friction  of  the  fil- 
tering  water  compacts  the  bed  by  rearranging  the  sand  grains  through- 
out the  bed ;  and,  in  any  event,  such  rearrangements  would  be  as  likely 
to  occur  in  a  filter  under  positive  head  as  in  a  filter  under  negative 
head.  There  may  be  some  rearrangement  of  sand  grains  near  the 
strainer  system;  but,  if  so,  it  lacks  the  support  of  experiment,  and 
would  seem  to  be  inconsiderable  in  extent,  and  as  likely  to  be  present 
in  a  filter  under  positive  head  as  in  a  filter  under  negative  head.  More- 
over, we  think  it  is  true  that  compacting  due  to  overlying  weight  or 
to  the  downward  flow  of  water  is  not  the  compacting  contemplated 
by  the  patents.  And,  after  a  mechanical  filter  has  been  washed  by  a 
reverse  current  of  water  and  air,  the  sand  is  finest  and  most  compact 
at  the  top,  because  the  bed  must  then  rearrange  itself  in  accordance 
with  the  subsiding  values  of  the  grains. 

With  regard  to  the  assertion  that  the  suspended  impurities  penetrate 
the  bed  more  deeply  under  the  operation  of  the  patents,  the  only  direct 
testimony  on  the  subject  is  unsatisfactory.  Some  of  the  testimony 
relates  to  observations  made  from  8  to  15  years  before  the  witnesses 
were  examined ;  and,  as  no  records  were  kept,  we  regard  it  as  unsafe 
to  rely  on  the  unsupported  recollection  of  witnesses  after  the  lapse  of 
so  long  a  time.  One  other  witness  made  a  single  experiment  under 
conditions  that  were  not  very  fully  described  and  were  apparently  not 
conducted  with  caution.  The  other  testimony  on  this  point  on  behalf 
of  the  plaintiff  was  largely  theoretical,  and  is  so  colored  by  the  under- 
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lying  assumption  that  '^suction"  is  a  pulling  force  as  to  be  much  im- 
paired in  value.  Indeed,  misconception  of  the  principle  of  "suction" 
has  destroyed  appellee's  case,  for  it  is  the  real  foundation  thereof. 

With  regard  to  the  liberation  of  air  in  the  bed  and  its  usefulness 
there  as  a  **coagulant/*  the  weight  of  the  evidence  seems  to  indicate 
that  air  does  not  of  itself  act  as  a  coagulant,  and  that  its  presence  in 
a  filter-bed  is  almost  always  objectionable. 

The  objections  to  the  theories  of  the  patents  have  been  strongly  put 
in  the  able  brief  for  the  city,  and  we  can  do  no  better  than  quote  them 
as  follows : 

**  (1)  In  accordance  with  the  pretensions  of  the  patents,  the  whole  invention 
of  Jewell  resides  in  the  compacting  of  the  granular  filter-bed,  greatest  below 
and  gradually  diminishing  towards  the  top,  and  the  extraction  and  retention 
within  the  filter-bed  of  a  greater  or  less  portion  of  the  air  contained  in  the 
water.  The  cause  of  such  differential  compacting  is  alleged  to  be  the  forma- 
tion of  a  partial  vacuum  in  the  filter-bed,  greatest  below  and  diminishing  to- 
wards the  top,  which  partial  vacuum  is  also  claimed  as  the  cause  of  the  lib- 
eration of  air.  The  beneficial  results  of  such  compacting  are  claimed  to  be 
deeper  penetration  of  susi)ended  impurities  into  the  filter-bed,  and  the  conse- 
quent greater  utilization  of  the  entire  filter-bed,  and,  of  the  liberation  of  air, 
the  agglomeration  or  coagulation  of  suspended  impurities,  so  as  to  dispense, 
entirely  or  to  a  great  extent,  with  the  use  of  a  chemical  coagulant,  and  the 
greater  agitation  of  the  filter  sand  in  washing  by  a  reverse  current  Except 
the  mere  fact  that  air  is  Uberated  from  water  by  diminution  of  pressure  or 
the  formation  of  a  partial  vacuum,  every  one  of  the  pretensions  is  contro- 
verted and  has,  we  believe,  been  shown  to  be  false. 

"  (2)  In  a  so-called  negative  head  filter,  as  ordinarily  constructed  and  oper- 
ated, a  partial  vacuum  does  not  occur  at  the  commencement  of  the  run  and 
continue  throughout  it  It  may  not  occur  at  all  and,  if  at  all,  wUl  occur 
only  after  the  conditions  of  clogging  have  become  such  that  the  positive  head, 
or  pressure  due  to  the  superincumbent  water,  has  been  utilized  in  forcing  the 
water  through  the  clogged  area  or  plane  of  greatest  resistance,  and  this  will 
be  towards  the  end  of  the  run.  In  the  Harrisburg  filters  (said  to  be  infringe- 
ments), it  occurred  at  all  in  only  25  per  cent  of  the  runs,  and  then  only  for 
a  short  time  at  the  end  of  the  run. 

"(3)  Actual  observation  shows  that  it  wUl  occur,  not  necessarily  or  usually 
first  or  greatest  at  the  bottom  of  the  filter-bed,  but  always  immediately  below 
the  plane  of  greatest  resistance,  which  may  be  anywhere  in  the  filter,  from  the 
strainer  system  up.  In  the  Harrisburg  filters  it  occurred  indifferently  at 
the  top  or  bottom  of  the  filter-bed  or  anywhere  between,  and  was  'greatest 
in  the  lower  portion  of  the  filter-bed,*  115  minutes  in  nearly  5  months,  or  .06 
per  cent  of  the  entire  time  the  filters  were  in  operation. 

"(4)  The  time  and  place  of  the  occurrence  of  a  partial  vacuum  depends 
upon  various  conditions,  viz.,  amount  and  character  of  suspended  impurities, 
size  of  sand,  rate  of  fiow,  use  of  coagulant,  temperature  of  water,  etc.,  and 
are  whoUy  beyond  the  control  of  the  operator.  Complainant's  testimony  is  of 
little  or  no  weight,  because  it  fails  to  take  these  things  into  account 

"  (5)  In  a  negative  head  filter  there  is  no  compacting  of  the  filter-bed,  great- 
est below,  due  to  the  creation  and  maintenance  of  a  partial  vacuum  greatest 
in  the  lower  portion  of  the  bed,  for  the  reasons:  (a)  That  such  vacuum  does 
not  so  appear  usually,  but  only  occasionally,  and  then  only  at  the  end  of  a 
run;  and  (b)  that  such  vacuum,  when  it  occurs,  is  incapable  of  producing 
such  compacting.  Neither  is  there  such  compacting  due  to  the  pulling  or 
drawing  of  'suction'  upon  the  sand  grains,  for  the  reason  that  what  Is  com- 
monly called  'suction'  has  no  such  effect,  but  operates  merely  by  rendering 
effective  the  atmospheric  pressure  upon  the  water  colunm  within  and  above 
the  sand  bed,  and  thus  adding  to  the  effective  head  in  the  same  manner  as 
an  additional  depth  of  water  or  any  other  additional  pressure. 

**  (6)  Such  differential  compacting  of  the  lower  part  of  the  filter-bed  as  may 
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be  due  to  weight  of  superincumbent  sand  and  water,  by  way  of  eitlier  com- 
pression or  movement  of  the  sand  grains,  is  negligible  in  amount  and  has  no 
effect  upon  the  operation  of  the  filter.  It  has  no  relation  to  suction  and  will 
occur,  if  at  all,  as  well  in  positive  as  in  negative  head  filters. 

"(7)  Movement  of  sand  grains  due  to  velocity  of  flow  is,  as  to  the  lower 
part  of  the  filter,  also  negligible  in  amoimt  It  will  occur  more  in  the  top 
layers  of  the  sand,  where  the  grains  are  free  to  move,  than  in  the  lower  por- 
tion of  the  bed,  where  they  are  held  in  a  state  of  great  fixity  by  the  superin- 
cumbent weight.  It  has  no  relation  to  suction,  and  there  being  no  difference 
between  negative  and  positive  head  filters,  based  upon  rate  of  flow,  will  occur 
in  the  same  manner  and  to  the  same  extent  in  the  latter  as  in  the  former. 

"(8)  Differential  compacting  due  to  superincumbent  weight  or  velocity  of 
flow  is  not  the  kind  of  compacting  called  for  by  the  specifications  and  claims 
of  the  patents  in  stilt,  which  is  compacting  alleged  to  be  due  to  underlying 
vacuum  or  'suction  from  below.* 

"(9)  In  all  filters  whose  sand  beds  are  washed  by  a  reverse  current  of  wa- 
ter (which  is  the  universal  practice  in  all  rapid  or  mechanical  filters),  com- 
pacting is  always  greatest  at  the  top  of  the  bed,  by  reason  of  the  subsidence, 
after  washing,  of  the  finer  grains  of  sand  at  the  top  and  the  coarser  grains 
below.  This  is  practically  an  admitted  fact  in  this  case,  being  testified  to  by 
defendant's  four  expert  witnesses  and  substantially  by  complainant's  wit- 
nesses. Dr.  Mason  and  Mr.  Milligan,  and  is  not  denied  by  any  of  complain- 
ant's witnesses,  although  there  was  ample  opportunity  to  do  so;  and  no  at- 
tempt was  made  to  show  that  such  compacting,  greatest  at  the  top,  is  over- 
balanced or  offset  by  any  compacting  below. 

"(10)  Penetration  of  suspended  impurities  is  a  function  of  the  flow  of  the 
water  carrying  them.  The  depth  to  which  the  impurities  will  penetrate  into 
the  fllter-bed  depends  upon  amount  and  character  of  suspended  matter,  size 
of  sand,  rate  of  flow,  amount  of  coagulant,  temperature  of  water,  etc.,  and  is 
not  affected  by  the  character  of  the  actuating  head,  which,  whether  positive 
or  negative,  is,  as  we  have  seen,  pressure — in  the  one  case,  hydrostatic,  and 
In  the  other,  hydrostatic  and  pneumatic. 

"(11)  Penetration  of  the  filter-bed  is  not  effected  by  partial  vacuum  great- 
est in  the  lower  portion  of  the  bed,  because,  if  the  latter  occur  there  at  all, 
it  is  only  occasional  and  of  brief  duration,  and  because  it  is  incapable  of 
producing  such  penetration;  nor  is  it  effected  by  the  *pull  of  suction,'  for 
reasons  already  stated. 

**  (12)  Utilization  of  the  entire  filter-bed  and  deep  penetration  of  suspended 
impurities  is  neither  desirable  nor  safe,  because  of  the  danger  of  the  impuri- 
ties passing  entirely  through  the  filter-bed  and  fouling  the  filtered  water.  It 
is  always  desirable  to  reserve  the  lower  part  of  the  filter-bed  as  a  "factor  of 
safety  to  meet  any  abnormal  conditions  that  might  develop,  and  thus  prevent 
deterioration  of  the  eflluent. 

"(13)  The  possibility  of  deep  penetration  with  safety  to  the  eflluent  would 
depend  upon  the  compacting  of  the  fllter-bed  greatest  in  the  lower  portion. 
This  is  clearly  admitted  in  the  patents  and  is  necessarily  true.  But  such  com- 
pacting does  not  occur  in  negative  head  fllters  using  a  reverse  current  in 
washing,  for  reasons  already  stated. 

**(14)  The  liberation  of  air  in  the  fllter-bed,  far  from  being  useful,  is  a 
nuisance,  and  the  greatest  objection  to  negative  head  filters,  because  it  causes 
^air  binding'  of  the  sand  bed,  and  because,  when  the  air-bubbles  grow  large 
enough,  they  rise  by  their  buoyancy  and  'break  through'  the  sediment  layer, 
causing  channel-ways  and  irregularities  of  filtration  which  seriously  affect 
the  effluent 

"(15)  It  is  shown  that  in  the  best  modern  filter  practice  liberated  air  is 
gotten  rid  of  as  far  as  possible,  and  complainant  has  attempted  to  show  that 
the  velocity  of  the  moving  water  carries  the  air  off  through  the  eflluent  pipe. 
But,  if  it  is  so  carried  off,  it  cannot  perform  the  useful  functions  claimed 
for  it  in  the  patents.  Besides,  if  it  is  carried  off  below,  it  clogs  the  drainage 
pipes,  reducing  their  capacity  and  causing  unequal  rates  of  flltration  when 
large  bubbles  of  air  are  suddenly  carried  out.  '^Vliichever  way  it  goes  it 
makes  trouble,  decreasing  the  efficiency  of  flltration  or  the  length  of  the  run, 
and  frequently  both.' 
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**(16)  Liberated  air  Is  not  useful  in  washing  the  filters.  This  pretension 
was  rejected  by  Dr.  Mason  and  by  defendant's  witnesses,  and  was  disclaimed 
by  complainant's  counsel  at  the  oral  argument. 

"(17)  The  pretense  that  air  bubbles  are  useful  in  agglomerating  or  coagu- 
lating suspended  impurities  is  also  without  foundation.  It  is  rejected  by  Dr. 
Mason,  as  well  as  by  defendant's  witnesses. 

"(18)  The  same  is  to  be  said  of  reduction  in  the  amount  of  coagulant  used. 

"  (19)  The  liberation  of  air  depends  upon  the  reduction  of  atmospheric  pres- 
sure or  creation  of  a  tendency  to  a  vacuum,  and  hence  depends  upon  the  con- 
ditions above  stated  relative  to  the  formation  of  a  partial  vacuum,  and  time, 
place,  and  apiount  are  wholly  beyond  the  control  of  the  operator.  It  bein?  an 
admitted  fact  that  liberated  air,  if  not  gotten  rid  of  or  controlled,  is  harmful, 
the  patents,  while  claiming  its  utility,  fail  to  point  out  how  it  can  be  con- 
trolled so  as  to  be  made  useful  and  not  harmful. 

"  (20)  All  the  above-mentioned  things,  maintenance  of  a  vacuum  greatest  in 
the  lower  part  of  the  filter-bed,  compacting  of  the  bed  greatest  below,  deeper 
penetration  of  suspended  impurities,  utilization  of  entire  filter-bed,  coagula- 
tion of  impurities  by  air-bubbles,  and  other  utility  of  liberated  air,  upon 
which  the  reissue  was  asked  for  and  the  method  distinguished  from  that  of 
Neville,  and  upon  which  both  patents  are  built  up,  are  either  admitted  or 
shown  to  be  v^ithout  existence.  All  that  remains,  as  the  only  useful  func- 
tion of  the  Jewell  apparatus  or  effect  of  the  Jewell  method,  is  the  unbalancing 
of  atmospheric  pressure  so  that  the  atmospheric  pressure  above  the  filter-bed 
may  become  effective  to  force  the  water  through  the  filter-bed  when  the  same 
becomes  clogged ;  and  this  is  expressly  disclaimed  in  the  method  patent,  be- 
cause Neville  had  already  done  it,  and  is  what  many  others  had  been  doing 
for  76  years  before  Jewell  came  into  the  field.** 

In  the  main,  these  criticisms  commend  themselves  to  us  as  well 
founded.  However,  it  is  probably  enough  to  say  that  (at  the  best)  the 
evidence  in  behalf  of  the  company  leaves  us  in  much  uncertainty  wheth- 
er the  theories  of  the  patents  are  sound.  We  do  not  feel  bound  to  go 
the  length  of  declaring  the  patents  invalid ;  the  reissue  patent,  indeed, 
has  already  expired,  leaving  the  patentee  only  a  claim  for  royalties; 
but  we  are  fully  prepared  to  say  that,  while  the  subject  is  so  sur- 
rounded by  uncertainty,  the  company  cannot  reasonably  object  to  the 
application  of  a  test  that  tries  the  Harrisburg  filters  by  the  theories 
of  the  patents.  If  these  filters  do  not  produce  the  results  called  for 
by  these  theories,  it  is  certainly  fair  to  conclude  that  the  company  has 
not  succeeded  in  making  out  the  charge  of  infringement.  On  this 
point,  there  is  one  piece  of  evidence  that  is  not  referred  to  by  the 
district  court,  but  in  our  opinion  is  of  decisive  weight  upon  the  issue 
of  infringement.  We  mean  the  prolonged  experiment  that  was  made 
with  the  Harrisburg  filters,  the  results  of  which  may  be  summarized 
as  follows:  Filter  No.  2,  which  is  typical  of  the  12  filters  operated 
by  the  city,  was  prepared  for  the  experiment  under  Prof.  Fuertes  be- 
fore January  9,  19()9,  when  a  preliminary  or  trial  run  was  made.  It 
was  provided  with  a  series  of  gauges  to  show  loss  of  head,  and  these 
indicated  upon  a  scale  the  pressure  at  seven  levels — ^the  first  in  the 
water  just  above  the  filter  bed,  the  next  four  at  diflferent  levels  within 
the  bed  of  sand,  the  sixth  in  the  gravel,  and  the  seventh  in  the  out- 
flow pipe  carrying  the  filtered  water  away.  These  gauges  were  read 
hourly  from  January  21st  to  June  11th,  inclusive.  Diagrams,  together 
with  the  record  of  these  readings,  were  given  in  evidence;  256  runs 
of  the  filter  were  covered  during  the  winter,  the  spring,  and  the  early 
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summer,  when  the  water  varied  in  temperature  from  36°  to  74**  Fahr., 
and  when  the  turbidity  varied  between  5  and  85  parts  in  a  million  gal- 
lons. There  could  hardly  be  better  evidence  of  what  goes  on  within 
an  exposed  filter-bed  of  sand,  where  means  exist  for  producing  suc- 
tion, so  far  at  least  as  a  reduced  pressure  or  a  tendency  to  a  vacuum 
is  concerned.  The  filter  was  operated  in  the  usual  manner,  so  that 
notliing  exceptional  impaired  the  value  of  the  experiment.  Now,  when 
the  assertions  of  the  patents  are  remembered,  namely,  that  as  the  wa- 
ter flows  down  the  trapped  pipe  a  partial  vacuum  is  created  and  main- 
tained, that  the  vacuum  is  greatest  below  and  gradually  decreases 
towards  the  top,  and  that  the  filter  bed  is  thus  compacted,  more  dense- 
ly below  and  gradually  less  towards  the  top,  it  is  significant  that  the 
records  of  filter  No.  2  do  not  bear  these  assertions  out.  On  the  con- 
trary, they  show  that  a  partial  vacuum  never  came  into  being  at  or 
near  the  beginning  of  a  run;  that  191  runs  out  of  256,  or  about  75 
per  cent,  of  the  whole,  did  not  show  a  partial  vacuum  at  all ;  and  that 
while  65  runs,  or  about  25  per  cent.,  showed  a  partial  vacuum,  they 
did  not  show  it  until  near  the  end  of  the  run.  Further,  of  these  65 
runs,  in  which  a  partial  vacuum  appeared  near  the  end  of  the  run,  it 
appeared  at  the  bottom  in  only  8,  while  in  the  remaining  57  it  ap- 
peared in  diflPerent  places,  sometimes  near  the  top  of  the  bed,  some- 
times at  varying  levels  between  the  bottom  and  the  top.  To  state  the 
matter  from  another  point  of  view :  During  the  whole  experiment,  the 
records  show  that  a  partial  vacuum  appeared  first  at  the  bottom  and 
remained  greatest  in  that  part  of  the  bed  during  only  115  minutes,  or 
for  only  about  .06  of  1  per  cent,  of  the  time  during  which  the  filter 
was  in  operation. 

It  is  not  easy  to  exaggerate  the  value  of  these  carefully  conducted 
experiments,  and  we  think  it  within  bounds  to  say  that,  while  the  Har- 
risburg  filters  are  charged  with  infringement,  it  is  remarkable  that 
their  customary  operation  during  six  months  failed  to  show  the  char- 
acteristics that  are  asserted  to  be  inseparable  from  the  apparatus  and 
the  method  of  the  patents.  No  counter  experiments  were  made,  and 
no  serious  attack  was  made  upon  these  records,  or  upon  the  conclu- 
sions they  seem  to  justify.  In  our  opinion,  therefore,  the  case  may 
safely  be  decided  by  finding  upon  the  evidence  that  the  city  has  not 
infringed  either  patent. 

We  therefore  reverse  the  decree,  with  costs,  and  direct  the  District 
Court  to  dismiss  the  bill. 


(217  Fed.  381) 

CROWN  CORK  &  SEAL  CO.  OF  BALTIMORE  CITY  v.  STERLING 

CORK  &  SEAL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  16,  1914.) 

No.  2460. 

1.  Patents  (|  17*) — ^Adoption  from  Another  Art. 

Haying  gone  into  another  art  and  adopted  a  device  therefrom,  and 
adapted  it  to  this  art,  the  patentee  could  not  thereafter  get  a  valid  patent 
covering  broadly  another  adoption  from  the  same  art  for  similar  purpose. 

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date*  ft  Rep'r  Indexes 
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There  remained  open  for  the  later  patent  only  the  adaptation  not  the 
adoption. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  16,  17;  Dec.  Dig. 
§  17.*] 

2.  Patents  (§  328*) — Infringement — ^Bottle  Sealing  Machine. 

The  Painter  patent.  No.  638,354,  for  a  machine  for  automatically  seal- 
ing bottles,  the  essential  feature  of  which  is  a  yielding  plunger  on  which 
the  bottles  rest,  construed,  and.  as  limited  by  the  prior  art,  held  not  in- 
fringed. 

8.  Patents  (§  157*) — Construction  of  Claims. 

Only  when  necessary  to  make  the  claims  of  a  patent  operative,  or  in 
case  of  ambiguity  apparent  on  the  face  of  the  claims,  or  induced  by  their 
study  in  connection  with  the  specification  and  prior  art,  is  a  court  per- 
mitted to  read  In  an  element  not  named  therein,  in  order  to  narrow  a 
claim  so  as  to  make  valid  one  otherwise  Invalid. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §f  22^232;  Dec. 
Dig.  §  157.*] 

4.  Patents  (§  328*) — Infringement — Feeding  Apparatus  for  Bottle  Seal- 

ing Machines. 

The  Painter  &  Hawkins  patent.  No.  643,973,  for  an  automatic  feeding 
apparatus  for  bottie-seallng  machines,  claim  2,  construed,  and  held  In- 
fringed. 

5.  Patents  (§  168*) — Construction — Effect  op  Proceedings  in  Patent  Of- 

fice. 

The  effect  of  the  rejection  of  a  claim  by  the  Patent  Office,  and  an  amend- 
ment, Is  not  necessarily  a  limitation,  but,  even  If  so.  It  may  not  affect  the 
claim  In  the  particular  Involved  In  a  subsequent  litigation,  and  the  exact 
thing  done  must  be  examined  from  all  sides,  and  especially  In  connection 
with  the  point  later  In  controversy,  before  Its  effect  can  be  Interpreted. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  |§  243%,  244;  Dec. 
Dig.  §  168.* 

Conclusiveness  and  effect  of  decisions  of  Patent  Office  In  proceedings 
on  applications,  see  note  to  Novelty  Glass  Mfg.  Co.  v.  Brookfield,  95  C. 
0.  A.  530,] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Ohio ;  John  M.  Killits,  Judge. 

Suit  in  equity  by  the  Crown  Cork  &  Seal  Company  of  Baltimore  City 
against  the  Sterling  Cork  &  Seal  Company.  Decree  for  defendant 
(210  Fed.  26),  and  complainant  appeals.    Reversed  in  part. 

This  was  the  usual  Infringement  suit,  brought  by  the  appellant,  as  plain- 
tiff, based  on  two  patents? — one  granted  to  Painter,  No.  638,354,  December  5, 
1899  (application  filed  October  28,  1898),  for  a  machine  for  automatically 
sealing  bottles,  and  one  granted  to  Painter  &  Hawkins,  February  20,  1900, 
No.  643,973,  for  an  apparatus  for  automatically  supplying  to  the  former  ma- 
chine the  crowns  which  It  attached  to  bottles.  These  crowns  are  shallow 
metal  caps  containing  a  thin  cork  disc,  and  the  two  machines,  co-operating 
rapidly  and  automatically,  place  these  discs  upon  the  tops  of  and  over  the 
botties,  and  ttien,  under  very  heavy  pressure,  form  the  edges  down  over  the 
top  of  the  bottle  neck  and  so  make  an  alr-tlght  closure.  The  District  Court 
thought  that  neither  patent  was  Infringed,  and  dismissed  the  blU.  The  two 
patents  are  so  distinct  that  they  require  separate  consideration. 

Painter's  patent  is  designed  to  meet  a  problem  presented  by  the  fact  that 
bottles,  supposedly  alike,  are  not  precisely  of  the  same  height,  and  that,  if 
such  a  machine  Is  adjusted  to  give  a  pressure  of  (say)  700  pounds  In  seal- 

*For  other  cases  see  same  topic  &  9  nttmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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tag  a  hottle  of  the  standard  height,  It  will  fail  properly  to  close  a  bottle  whidi 
is  a  trifle  short,  and  it  will  crusli  a  bottle  which  ia  a  trifle  high.  The  ac- 
companying sketch  shows  his 
SolutioD.  Tlie  bottle  was  sup- 
ported by  a  Stand,  which,  with 
each  revolution  of  the  machine, 
was  raised  a  certain  distance 
by  a  supporting  cam.  The 
stand  consisted  of  three  teles- 
coping members.  The  upiier 
bottle-holding  member  is  pro- 
Tided  with  a  long  rod  carrying, 
at  its  bottom,  a  piston-shaped 
device  adapted  to  enter  tke  ex- 
treme bottom  telescoping  mem- 
ber or  socket.  Such  entry,  how-  ' 
ever.  Is  normally  prevented  by 
locking  dogs,  which  prevent  tel-  ' 
escoplng  and  make  the  two 
members  a  nnit  In  resisting  < 
pressure.  An  outer  case  serves 
as  a  third  telescoping  member, 
within  which  the  bottle-sup- 
porting member  passes  down- 
wardly whenever  the  bottom 
piston  Is  permitted  to  enter  the 
receiving  socket.  Within  this 
case,  and  Interposed  below  a 
shoulder  on  the  upper  member 
and  above  a  sliding  disc  or  hor- 
izontal portion,  which  normally 
Is  held  rigid  by  the  upper  end 
of  tbe  locking  dogs,  but  which 
may  descend  when  these  dogs 
are  unlocked  at  the  lower  end, 
there  is  interposed  a  spring, 
known  as  the  "spring  under 
predetermined  com^ressloD" 
(which  we  shall  call  the  "upper 
spring").  It  will  be  seen  from 
the  accompanying  sketch  that 
tbla  horizontal  disc  or  dia- 
phragm which  is  the  lower  end 

<»f  the  part  marked  e  •,  primarily  receives  and  carriea  the  entire  thrust  of  the 
sealing  operation,  and  does  so  through  this  upper  spring ;  and  It  is  evident 
that  tf  this  spring  Is  set  so  that  it  will  not  be  further  compressed  until  it 
receives  a  pressure  of  more  than  (say)  700  pounds,  all  the  parts  named  will 
at  first  be  held  in  rigid,  relative  position,  but  that  when  this  pressure  Is  ex- 
ceeded, and  this  spring  yields  very  slightly,  the  dog-re talnlng  piston,  at  the 
lower  end  of  the  rod,  will  descend  correspondingly,  the  dogs  will  swing  in- 
wardly, the  locking  engagement  vrill  disappear,  and,  thereupon,  if  nothing 
further  was  provided,  the  entire  upper  part  of  t^e  device,  iDclnding  the  sup- 
porting stand  and  Its  rod,  with  the  upper  spring  and  the  part  e »  and  the 
dogs,  would  fall  until  stopped  by  the  bottom  of  the  receiving  socket,  and  these 
parts  would  then  have  to  be  raised  until  tbe  dogs  could  again  spring  into  lock- 
ing position  to  be  ready  for  the  next  operation.  To  accomplish  this  resetting 
automatically.  Fainter  provides  a  further  spring,  under  suitable  compression, 
but  somewhat  less  than  In  the  upper  spring,  and  the  bottom  of  the  part,  e  », 
is  supported  In  the  casing  by  this  resetting  spring.  The  result  Ls  that,  as 
soon  as  by  the  yielding  of  the  upper  spring  the  dogs  have  beeu  unlocked,  the 
entire  thrust  Is  transferred  to  the  lower  spring,  which  gives  a  yieliling  i«- 
sistance  thereto,  and  then,  as  soon  as  the  pressure  Is  relieved,  sufOciently  ele- 
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rates  the  upper  parts  and  resete  tie  device.  The  secondary  reristance  inter- 
posed by  this  spring  to  the  thrust,  thereby  preventing  the  parts  from  being 
telescoped  further  than  is  necessary  and  avoiding  a  collapse,  seema  an  Im- 
portant function,  though  Jt  receives  no  mention  in  the  specification. 

Of  the  three  claims  sued  npon  under  this  patent,  4,  5,  and  6,  it  la  snffldent 
to  quote  claim  6.  which  is  as  follows: 

"Claim  6.^ln  a  pressure-Umitii^  mecliantam  for  tKittle-aeaiing;  macbines,  a 
bottle-mipport,  a  compound  cylinder,  a  spring  between  the  two  members  there- 
of held  under  a  predetermined  compresBlon,  a  tripping  device  for  automati- 
cally releasing  said  predetermined  compression,  consisting  of  a  pair  of  trip- 
ping-dogs pivoted  to  one  member  of  said  compound  cjUoder,  and  means  cai^ 
rled  by  the  other  member  of  Bald  compound  cj-llnder  for  actuating  the  doga, 
whereby  aald  compound  cylinder  will  become  automatically  shortened  as  a 
whole  when  the  predetermined  compression  is  reached  and  the  pressure  ap- 
plied to  the  bottie  resting  thereon  be  automatically  released,  Bubstantlally  as 
dpBCrihed." 

The  defendant  uses  the  de- 
vice shown  by  the  accompany- 
ing diagram.  It  la  suffl<^eDt  to 
say  that  it  has  all  the  parts 
called  for  by  the  claim,  accom- 
plishing all  the  contemplated 
results,  but  that  they  are  in 
Bucb  different  form  and  ar- 
rangement, and  reach  their  ul- 
timate result  under  such  va- 
riant conditions,  that  the  ques- 
tion of  infringement  depends 
upon  the  breadth  of  equivalen- 
cy allowed  to  the  claims ;  and 
this  necessarily  brings  us  to 
the  prtor  art. 

The  Painter  pat^t  In  suit 
was  not  hia  first  attempt  to 
solve  the  problem.  He  had 
found  another  solution,  by  his 
patent  No.  609,200,  of  Aagust 
16,  lS9a  This  may  fairly  be 
called  similar,  Iq  general  con- 
struction and  operatloD,  to  the 
patent  in  suit,  eiceptlng;  that 
the  piston  carried  by  the  bot- 
tom of  the  rod  was  more  truly 
a  piston  and  rested  upon  a 
body  of  oil  which  filled  the  caa- 
lag  below  that  point  When 
the  pressure  overcame  the  re- 
sl.stance  of  the  upper  spring 
and  the  piston  rod  moved  down- 
ward slightly,  it  opened  ports 
In  this  plstou  and  thereupon 
the  piston  would  slowly  de- 
scend as  the  pressure  contin- 
ued and  as  the  llqnld  passed  to 
the  other  aide.  The  soiiposed 
breadth  and  scope  of  tbl"  in- 
vention are  Indicated  by  claim 
1,  which  is  as  follows: 

"Claim  l.^In  combination  In 
a  bottle-sealing  machine,  a 
pressure-applying    head,    i 
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Ing  the  application  of  pressure  when  a  predetermined  degree  is  reached,  ir- 
respective of  the  length  of  stroke  of  the  movable  part,  substantially  as  de- 
scribed.*' 

J.  Q.  Rice,  of  New  York  City,  and  R.  H.  Parkinson,  of  Chicago,  111., 
for  appellant. 

C.  P.  Byrnes  and  G.  H.  Parmelee,  both  of  Pittsburgh,  Pa.,  for  ap- 
pellee. 

Before  WARRINGTON  and  DENISON,  Circuit  Judges,  and 
EVANS,  District  Judge. 


DENISON,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  It 
is  familiar  knowledge  that,  either  on  account  of  the  injury  to  the  mate- 
rial handled  or  on  accoimt  of  the  breakage  of  the  machine  on  an  unex- 
pected resistance,  it  has  been  common  in  many  arts  to  provide  a  pitman 
or  plunger  which  would  exert  force  rigidly  up  to  a  predetermined  point, 
and,  if  the  resistance  was  not  overcome,  would  then  yield.  The  record 
informs  us  that  this  method  of  treatment  has  been  so  common  and 
the  plan  which  is  devised  for  one  situation  is  often  so  adaptable  to 
other  situations  that  the  Patent  Office  maintains,  in  its  classification 
list  and  under  the  class  "Machine  Elements,"  a  subclass  known  as 
^Titman — Longitudinally  Yieldable."  Yielding  resistance  by  hydraulic 
cylinder,  or  by  air  cylinder,  or  by  springs,  were  different  principles  in- 
voked in  the  different  forms.  The  conception  which  lay  at  the  bottom 
of  plaintiff's  1898  patent,  viz.,  that  he  could  go  to  the  yielding  plunger 
art,  or  to  some  specific  art,  and  adopt  a  yielding  plunger  as  an  ele- 
ment of  a  bottle-sealing  machine,  was  a  meritorious  conception.  It  may 
have  entitled  him  to  a  broad  monopoly  upon  any  use  of  a  yielding 
plunger  in  that  association  (as  was  apparently  secured  to  him  by  the 
first  claim  of  his  1898  patent).  That  question  is  not  before  us,  and  we 
do  not  mean  to  intimate  any  opinion ;  but,  however  that  may  be,  having 
had  this  conception  in  1898  and  having  received  a  patent,  he  could 
not  have  another  patent  in  1899  which  would  do  more  than  cover  the 
improvement  which  he  then  discovered.  Having  gone  into  the  yielding 
plunger  art,  and  adopted  and  adapted  the  hydraulic  cylinder  yielding 
plunger  into  and  for  a  bottle-sealing  machine,  and  having  thus  bridged 
over  whatever  gap  there  was  between  bottle-sealing  machines  and  yield- 
ing plungers,  and  having  thus  incorporated  the  two  arts  together,  he 
could  not  the  next  year  adapt  a  mechanical  trip-yielding  plunger  to 
bottle-sealing  machine  use  and  then  get  a  valid  patent  covering  any 
kind  of  a  mechanical  trip-yielding  plunger  when  used  in  a  bottle-sealing 
machine.  Yet  this  is,  in  effect,  his  present  position,  and  must  be  his 
position  to  succeed.  There  remained  open  for  his  1899  patent  only  his 
adaptation,  not  his  adoption.  Judge  Killits  happily  expressed  this 
thought  in  his  opinion  below,  when  he  said : 


"But,  when  Painter  patented  the  mechanism  alleged  to  be  infringed  in  this 
ease,  the  art  of  bottle-sealing  by  crowns  had  already  invaded  the  art  of  yield- 
ing pitman,  of  which  the  known  forms  were  many,  and  had  made  an  appro- 
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priation  therefrom.  Whatever  may  be  tlie  merits  of  Ms  Invention,  we  find 
nothing  in  his  grant  which  shuts  the  door  of  opportunity  to  some  other  in- 
ventor to  go  to  the  yielding  plunger  art  for  an  old  device  of  this  character.^ 

[2]  Defendant's  structure  is,  speaking  broadly,  a  reproduction  of  the 
pressure  relief  mechanism  or  yielding  plunger  which  was  shown  by  the 
now  expired  patent  to  Penfield,  April  22,  1890,  No.  426,315,  as  part 
of  a  brick  machine.  The  parts  in  defendant's  device  are  the  same  in 
number,  form,  shape,  and  arrangement  as  in  Penfield  (with  the  excep- 
tion of  the  resetting  spring  hereafter  mentioned).  The  Penfield  struc- 
ture was  probably  intended  to  prevent  breaking  the  machine,  which  was 
of  great  weight  and  strength,  when  there  was  a  large  stone  in  the 
brick  mold ;  and  to  adapt  this  machine  to  handling  glass  bottles  required 
changes  in  details  and  very  nice  machining  and  adjustment.  Whether 
these  changes  and  this  adaptation  involved  invention,  and  entitled  the 
defendant  to  a  patent,  is  a  question  not  involved,  except  somewhat 
collaterally.  It  has  no  direct  bearing  on  the  inquiry  whether  the  patent 
in  suit  is  entitled  to  a  sufficiently  broad  construction  to  include  the  de- 
fendant's form.  It  is  sufficient  to  say  that,  for  the  reasons  we  have 
stated.  Painter's  second  patent,  which,  to  be  valid,  must  be  confined  to 
the  general  type  of  resisting  spring  and  mechanical  trip  which  he  shows^ 
cannot  cover  another  type  of  yielding  plunger,  the  different  typical 
character  of  which  is  demonstrated  by  its  development  from  the  older 
art,  instead  of  from  Painter's  patented  improvement. 

[3]  Another  feature  with  reference  to  this  patent  requires  attention. 
So  far  as  the  record  informs  us,  the  lower  spring,  having  the  double 
function  of  furnishing  secondary  resistance  and  resetting  the  device^ 
was  quite  new  in  this  association,  and  it  seems  to  give  distinct  and  meri- 
torious character  to  Painter's  device,  above  and  beyond  the  credit  due 
him  for  devising  an  efficient  form  of  mechanical  trip.  Apparently,  he 
would  have  been  entitled  to  a  patent  securing  to  him  the  use  of  this 
double  function  spring  iiy  combination  with  any  suitable  form  and  ar- 
rangement of  the  other  elements.  In  this  aspect  of  the  invention,  it 
has  been  appropriated  by  defendant,  who  was  apparently  compelled 
to  add  Painter's  resetting  spring  to  the  Penfield  brick  machine  in  order 
to  make  it  satisfactory  for  the  desired  purpose.  This  feature  of  the 
case  leaves  us  dissatisfied  with  a  conclusion  of  noninfringement,  if 
any  reasonable  construction  of  the  claim  permits  the  inclusion  of  this 
resetting  spring  as  a  characterizing  element;  but  we  are  convinced 
that  such  construction  cannot  be  given  without  doing  violence  to  set- 
tled rules.  Only  when  necessary  to  make  the  claims  operative,  or  in 
case  of  ambiguity  apparent  on  the  face  of  the  claims,  or  induced  by 
their  study  in  connection  with  the  specification  and  prior  art,  is  a  court 
permitted  to  read  in  an  element  not  expressly  named  therein,  in  order 
to  narrow  a  claim,  so  as  to  make  valid  one  otherwise  invalid.  McCarty 
V.  Lehigh  Co.,  160  U.  S.  110,  16  Sup.  Ct.  240,  40  L.  Ed.  358.  This 
court  has  applied  this  rule,  and  has  refused  thus  to  narrow  a  claim, 
and  confine  it  to  what  turned  out  to  be  the  real  invention,  in  many  cases 
(see  National  Co.  v.  Gratigny,  213  Fed.  463,  467,  130  C.  C.  A.  109) ; 
and  we  have,  for  that  purpose,  limited  a  claim  beyond  its  apparent 
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scope  only  in  cases  like  Lamb  G>.  v.  Lamb  Co.,  120  Fed.  267,  269,  56 
C.  C.  A.  547,  when  it  contained  some  general  term  of  reference  which 
was  capable  of  being  so  narrowed  by  interpretation  without  importing 
an  element  distinctly  foreign. 

In  the  Painter  patent  in  suit  we  can  find  no  room  for  a  sugges- 
tion of  inoperativeness  or  uncertainty  which  would  justify  such  in- 
terpretative treatment.  All  the  12  other  claims  of  the  patent,  not  se- 
lected for  this  suit,  refer  to  the  machine  as  a  whole.  One  of  them  ex- 
pressly includes  this  secondary  or  lighter  spring  as  an  element,  and 
others  contain  phrases  which  might  be  construed  as  referring  to  that 
spring ;  but  each  of  these  12  claims  is,  in  other  respects,  so  limited  that, 
very  likely,  plaintiff  was  well  advised  in  not  bringing  suit  upon  them. 
In  distinction  from  the  other  12,  each  of  the  3  claims  sued  upon  is  con- 
fined to  the  "pressure-limiting  mechanism'*  of  the  machine,  and  directed 
only  to  the  pressure-limiting  function,  apparently  with  the  distinct  pur- 
pose that  these  claims  might  be  broad  enough  to  cover  Painter's 
pressure  limiting  mechanism,  no  matter  in  what  general  association  it 
was  put.  The  "pressure-limiting  function"  is  finished  before  this 
secondary  spring  begins  to  operate,  and  to  read  the  secondary  spring 
into  these  claims  would  be  to  say  that  a  pressure-limiting  mechanism, 
described  as  consisting  of  certain  parts,  included  a  part  which  was  not 
named  and  which  had  no  share  in  limiting  the  pressure.  This  is  an  im- 
possible conclusion.  If  this  suit  were  directed  against  a  device  which 
had  no  such  secondary  spring,  but  in  which  the  telescoping  cylinders 
completely  collapsed  when  the  dogs  were  tripped,  and  in  which  the 
table  must,  each  time,  be  manually  raised  and  reset,  we  would  be  com- 
pelled to  find  that  infringement  of  these  three  claims  was  not  avoided 
by  the  omission  of  this  resetting  spring.  It  is  not  improbable  that  the 
patentee  and  his  solicitor  regarded  this  secondary  spring  as  of  im- 
portance only  where  there  was  a  series  of  sealing  machines  working  in 
very  rapid  succession,  as  shown  in  the  specification  and  as  specified  in 
the  only  claim  which  names  the  resetting  spring,  and  that  the  patentee 
purposely  drafted  these  three  claims  so  that  they  would  be  broad 
enough  to  cover  a  slower  device  which  should  be  reset  by  hand.  To 
narrow  them  now  by  a  limitation  which  the  patentee  refused  to  have 
would  be  to  trifle  with  the  patent  contract.  So  far  as  the  decree  below 
finds  noninfringement  of  the  Painter  patent,  it  must  be  affirmed. 

[4]  The  other  patent  in  suit  concerns  a  more  complicated  structure. 
The  crowns  come  to  the  sealing:  machine  in  a  confused  mass  and  are 
poured  into  a  hopper.  Before  these  can  be  fed  to  the  sealing  mechan- 
ism through  a  suitable  chute,  it  is  necessary  that  they  be  arranged  so 
that  each  will  be  presented  in  exactly  the  same  position  at  the  receiv- 
ing end  of  the  chute,  and  especially  that  they  must  all  be  the  same 
side  up.  It  was  common  to  put  buttons  or  rivets,  in  a  mass,  in  a 
hopper,  and,  in  connection  with  agitating  them,  assort  and  select  and 
present  them,  so  that  they  would  pass  through  a  suitably  shaped  de- 
livery chute.  In  a  broad  sense,  this  was  the  same  operation  desired 
for  crowns  for  bottles;  but  the  record  is  convincing  that  the  peculiar 
character  of  these  crowns  so  far  required  special  treatment  as  to  leave 
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abundant  room  for  invention  in  adapting  to  their  manipulation  the 
general  features  of  construction  used  for  handling  buttons  and  riv- 
,  ets.    The  constructions  involved  are 

■^^'■*'-  shown   by    the   accompanying   cuts. 

'  The  single  claim  in  suit.  No.  2,  is 
given  in  the  margin,'      Referring  to 
this  claim  and  the   drawing  of  the 
patent,  the  hopper  and  its  inclined 
bottom  are  apparent ;    the  external 
chamber  of  the  claim  is  marked  E. 
In  the  form  shown,  it  is  a  short  cyl- 
inder   with   horizontal   axis,    which 
cylinder  is  a  part  of  the  frame  or 
body  of  the  structure,  and  carries, 
centrally,  a  suitable  box  or  hub  for 
a  revolving  shaft.     Carried  by  and 
rotating  on  this  shaft   is  what  the 
claim  calls  a  "receptacle   or  cage." 
The  further  or  outer  side  of  this  cage 
is  closed  by  a  dome-shaped  cap,  k. 
The  side  adjoining  the  hopper  {or, 
more  accurately,  adjoining  the  ex- 
ternal chamber,  B,  here  considered 
as  part  of  the  hopper)  has  a  central 
opening    surrounding    the    rotating 
siiaft,  and  through  which  the  closures 
may  pass  from  the  chamber,  £,  into 
the  rotating  cage.    By  reason  of  the 
inclined  bottom  of  the   hopper  and 
the  comparatively  separated  chamber,  E,  it  follows  that  the  crowns 
are  not  presented  to  the   selecting  mechanism   in   a   large  mass,  or 
pressed  by  the  weight  of  those  in  the  hopper,  but  that  comparatively 
few  continually  come  down  and  fall  over  against  the  rotating  side  of 
the  cage.     This  is  provided  with  lifters  or  wings,  which  pick  up  the 
crowns  from  the  bottom  of  the  chamber,  £,  and  carry  them  up  to  a 
higher  position,  from  which  they  slide  through  the  opening  in  the  side 
of  the  cage  into  its  interior.    Here  the  comparatively  few  which  enter 
at  a  time  are  tumbled,  and  in  the  periphery  of  the  tumbling  cage  are 
passages  or  openings  such  that,   whenever  a  crown  is  presented  in 

1  "Claim  2. — In  an  automatic  feeding  apparatus  for  bottle-sealing  machines, 
a  hopper  for  tbe  Indlecrlminate  reception  of  ttie  crowns  or  closures,  a  cbam- 
ber  external  to  said  hopper,  an  inclined  bottom  to  said  hopper  adapted  to 
leading  the  closures  to  said  external  chamber,  and  a  receptacle  or  cage  ro- 
tating within  said  eitpma!  chamber,  having  one  side  closed  and  a  central 
opening  in  the  side  adjoining  satd  hopper,  adapted  to  rt^elve  the  crowns  or 
closures  Indlaerlminately  from  the  hopper,  and  containing  in  Its  periphery 
suitably-formed  passages  such  th.it  the  crowns  or  closures  can  pass  there' 
through  In  one  position  only,  whereby,  by  the  tumbling  action  of  said  cage, 
tbe  crowns  or  closures  are  changed  in  position  therein  until  they  present  tfaeu- 
selres  in  proper  position  to  pass  through  aald  passages  to  a  surrounding  chan- 
nelway,  substantially  as  described." 
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proper  position,  it  will  fall  out  of  the  cage  through  the  opening  or 
passage  and  into  the  surrounding  channel  which  leads  to  the  delivery 
chute.  The  defendant's  device  is  generally  similar,  but  different  in 
Some  respects.  It  clearly  has  the 
hopper,  and  there  is  an  inclined  hop- 
per bottom  and  a  rotating  receptacle 
or  cage,  which,  on  the  side  away 
from  the  hopper,  is  more  or  less 
completely  closed,  which  has  an 
opening  on  the  side  toward  the  hop- 
per, and  which  contains,  away  from 
its  center  and  towards  its  periphery, 
passages  suitable  for  receiving  the 
crowns  in  one  position  only  and  for 
leading  them  to  a  surrounding  chan- 
nelway.  Crowns  in  limited  quantity 
fall  from  the  hopper  up  against  the 
interior  surface  of  the  rotating  cage, 
when  it  is  in  the  position  shown. 
They  are  then  impelled  by  inclined 
wings  on  the  cage  to  fall  through 
into  the  interior  of  the  cage,  where 
they  are  tumbled  until  they  go  out 
through  the  passageways.  The  dis- 
tinctions which  are  claimed  to  be 
vital  and  to  avoid  the  charge  of  in- 
fringement, when  the  claim  is  con- 
strued so  as  to  save  its  validity,  are 

three.  It  is  said  that  the  device  does  not  contain  the  "external  cham- 
ber" of  the  claim,  that  the  rotating  cage  is  not  closed  upon  one  side, 
and  that  the  rotating  cage  does  not  have  a  central  opening  in  the 
opposite  side.  As  collateral  to  the  lack  of  the  external  chamber,  it 
would  follow  that  there  could  be  no  inclined  hopper  bottom  adapted  to 
lead  the  crowns  to  the  external  chamber,  and  there  could  be  no  cage 
rotating  within  such  chamber. 

As  to  the  first  subject-matter,  it  is  said  that  defendant's  device  is  all 
one  unitary  hopper  leading  down  to  and  against  the  interior  surface 
of  the  rotating  cage,  and  that  the  inclined  part,  marked  "2,"  at  the 
bottom  of  the  upper  wider  portion,  is  only  an  agitator  operated  by 
cam  4>  preventing  the  crowns  from  arching  at  the  hopper  opening  and 
delivering  them  down  more  slowly  to  the  bottom  of  the  hopper.  We 
think  it  not  very  material  to  decide  whether  this  plate  2  is  or  is  not  the 
"inclined  hopper  bottom"  of  the  claim.  The  external  chamber  of  the 
claim  is  not  defined  therein.  So  far  as  the  terms  of  the  claim  go,  the 
chamber  may  be  directly  below  the  hopper  as  well  as  at  the  side ;  and 
it  is  no  distortion  of  the  ordinary  meaning  of  the  words  used  to  as- 
sume that  plate  2  or  plates  2  and  6  constitute  the  hopper  bottom,  and 
that  everything  below  that  point  is  an  external  chamber.  We  get  the 
same  result,  however,  if  we  assume  that  plate  16  is  the  inclined  hopper 
bottom.  Even  then,  all  of  chamber  S  which  is  above  the  extreme 
bottom  and  below  the  partition  6,  and  which  is  at  the  left  of  an  unde- 
133  C.C.A.— 20 
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fined  line  connecting  the  external  bottom  point  of  16  to  some  point  in 
partition  6y  responds  to  the  general  idea  of  such  external  chamber. 
It  is  a  chamber,  and  it  is  external  to  the  main  part  of  the  hopper 
structure — that  part  which  is  permitted  to  operate  as  a  hopper.  If 
the  phrase  "external  chamber"  is  treated  as  meaning  merely  a  suitable 
passageway  which  will  receive  from  the  inclined  hopper  bottom  a  lim- 
ited number  of  crowns  and  permit  them,  as  they  accumulate,  to  lie 
over  against  the  face  of  the  rotating  cage,  so  that  they  will  there  con- 
stitute only  a  shallow  pile  (and  this  construction  does  no  violence  to 
the  words  used),  then  the  defendant  employs  this  feature. 

As  to  the  next  point,  it  is  quite  fair  to  say  that  the  defendant's  ro- 
tating cage  is  closed  on  the  side  away  from  the  hopper.  There  are 
openings,  not  clearly  shown  in  the  drawing,  such  that  this  side  could 
not  be  called  closed  for  all  purposes ;  but,  as  used  in  this  connection, 
the  word  merely  contrasts  with  the  open  condition  on  the  other  side. 
"Open"  and  **closed"  mean  "open"  so  that  the  crowns  will  fall  in,  and 
"closed"  so  that  they  will  not  fall  out,  and  with  this  natural  and  rea- 
sonable interpretation  this  side  of  the  defendant's  cage  is  closed.  The 
fact  that  the  closing  plate  does  not  usually  rotate  with  the  cage  is  not 
important. 

The  contention  that  the  opening  on  the  hopper  side  of  the  rotating 
cage  is  not  central  of  the  cage  is  not  tenable.  True,  the  exact  center  on 
this  side  of  the  cage  is  closed  by  the  shaft  and  its  box,  and  the  open- 
ing is  an  annular  one  surrounding  this  box  or  shaft  hub ;  but  exactly 
the  same  thing  is  true  of  the  patent  in  suit,  and,  in  both  cases,  this 
opening  is  relatively  central  with  reference  to  the  extreme  diameter 
of  the  cage. 

[5]  It  being  thus  apparent  that,  upon  a  fair  and  natural  construc- 
tion of  the  claim  language,  there  is  infringement,  the  inquiry  must  be 
whether  the  state  of  the  art  or  the  Patent  Office  proceedings  import 
into  the  language  such  limitations  as  to  require  the  contrary  result. 
Our  study  of  earlier  patents,  as  proved  in  this  case,  shows  no  antici- 
pation (indeed,  no  complete  anticipation  is  claimed);  and  we  find 
nothing  justifying  any  further  claim  limitations  than  were  required 
during  the  progress  of  the  application  through  the  Patent  Office ;  and 
so  we  come  to  the  question,  as  the  really  vital  one  in  the  case,  what 
the  effect  was  of  the  various  rejections  and  amendments.  On  this 
question  it  is  as  important  not  to  exaggerate  as  it  is  not  to  minimize. 
Where  there  has  been  a  rejection,  followed  by  an  amendment,  it  is 
natural  to  think  of  the  net  result  as  a  limitation;  but  it  may  be  or 
may  not  be.  Not  infrequently  it  is  a  mere  expedient  for  overcoming 
the  examiner's  unfounded  objection,  or  it  only  makes  more  clear  to 
him  the  real  meaning  of  the  claim  as  it  already  existed,  or,  if  a  lim- 
itation, it  is  in  some  particular  which  is  wholly  without  effect  as  to  the 
point  involved  in  the  subsequent  litigation  where  the  proceedings  are 
under  examination;  indeed,  sometimes,  the  amendment  is,  in  that 
particular,  if  not  generally,  a  distinct  broadening  of  the  claim.  The 
exact  thing  done  must  be  examined  from  all  sides,  and  especially  in 
connection  with  the  point  later  in  controversy,  before  its  effect  can 
be  interpreted.  We  therefore  approach  the  study  of  the  Patent  Office 
proceedings  from  this  point  of  view:   Assuming  that  the  claim  Ian- 
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guage,  with  reference  to  what  is  said  to  be  the  missing  or  the  variant 
element,  might  otherwise  properly  be  thought  to  read  upon  defend- 
ant's structure,  did  the  applicant,  before  the  grant  of  the  patent,  ac- 
quiesce in  a  construction  which,  as  to  this  particular  feature,  is  more 
limited?  If  so,  the  patentee  is  boimd  by  that  limited  construction; 
otherwise,  not. 

First,  as  to  the  external  chamber:  Did  anything  occur  by  which 
the  applicant  agreed  to  a  definition  of  this  chamber  as  one  on  the  side 
of  the  lower  part  of  the  hopper  and  with  a  clear  and  absolute  line  of 
demarcation  between  the  two,  rather  than  as  merely  a  suitable  pas- 
sageway leading  from  the  inclined  hopper  bottom  and  presenting  at 
its  further  edge  only  the  bottom  of  a  sloping  pile  of  crowns?  The 
claims  which  involve  this  external  chamber  appeared  in  the  original 
application  as  1  and  2.  One  of  them  named  this  part  as  "a  passage 
for  supplying  the  crowns  from  the  hopper  to  the  cage"  and  the  other 
named  it  as  **an  auxiliary  chamber  adapted  to  receiving  the  crowns 
from  the  hopper."  These  claims  were  rejected  on  reference  to  patents 
to  Muslar,  Gillette,  and  Bennett.  Thereupon  applicant  canceled  these 
claims  and  substituted  four  others,  each  of  which  contained,  in  some 
form,  as  an  element,  this  external  chamber,  but  in  no  one  was  there 
any  restriction  upon  its  location,  size  or  shape.  Neither  did  any  one  of 
the  four  claims  carry  any  restriction  upon  the  form  or  construction  of 
the  rotating,  selecting  cage,  excepting  that  it  rotated  in  the  external 
chamber  and  was  provided  with  exit  passages.  The  rejection  was  re- 
peated upon  the  same  references.  These  claims  were  canceled,  and 
two  new  claims  were  submitted.  Each  of  these  included  a  reference  to 
"a  chamber  external  to  the  hopper."  These  were  again  rejected.  The 
applicant  asked  an  explanation  of  the  rejection,  and  the  examiner 
pointed  out  that : 

**Bennett  discloses  a  hopper  and  chamber  external  to  the  hopper,  an  inclined 
bottom  to  the  hopper  for  feeding  to  the  external  chamber  and  a  selecting  cage 
in  the  external  chamber,  an  exterior  portion  of  the  cage  forming  part  of  the 
front  wall  of  the  chamber." 

To  this  statement  applicant  responded  with  an  argument  pointing 
out  the  distinctions  between  his  device  and  Bennett's.  He  insisted  that 
Bennett  had  no  selecting  cage,  in  applicant's  use  of  the  phrase,  and  had 
only  a  notched  disc  which  picked  up  buttons  directly  from  the  mass 
in  the  bottom  of  the  hopper,  and  pointed  out  that  in  both  the  references 
the  articles  did  not  pass  into  a  selecting  cage  to  be  tumbled,  and  said : 

"In  applicant's  case,  they  pass  in  a  mass  into  the  interior  of  what  is  truly 
termed  a  rotating  cage,  and  they  are  selected  by  passing  through  the  pockets 
from  the  Inside  outward.  This  construction  is  the  gist  of  applicant's  inven- 
tion, which  enables  it  to  successfully  select  and  fit  the  crowns.  ♦  ♦  ♦  Thus 
neither  Bennett  nor  GiUett  really  use  a  selecting  cage.  ♦  ♦  ♦  The  claims 
now  presented  have  also  the  element  of  a  rotating  selecting  cage,  having  one 
side  closed  and  the  other  open." 

Accompanying  this  argument  was  the  claim  now  in  suit,  and  it  was 
thereupon  allowed.  It  differed  from  and  was  more  limited  than  the 
claims  which  had  been  rejected,  not  at  all  with  reference  to  the  ex- 
ternal chamber,  which  was  claimed  in  the  same  general  language  which 
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had  been  continually  used,  but  in  the  provision  that  the  rotating  cage 
should  have  one  side  closed  and  should  have  a  central  opening  in  the 
opposite  side,  and  that  it  should  be  adapted  to  receive  crowns  indis- 
criminately from  the  hopper,  and  that  it  should  have  in  its  periphery 
suitably  formed  selective  openings. 

This  history  demonstrates  that  no  limitation  upon  the  form  or  loca- 
tion of  the  element,  which  was  sometimes  called  an  external  chamber 
and  was  sometimes  called  an  intermediate  passage,  was,  at  any  time, 
put  upon  the  claim  as  the  result  of  any  rejection.  The  patent  to  Ben- 
nett is  not  included  in  the  record.  We  must,  therefore,  take  at  their 
face  value  statements  regarding  it  made  by  the  application  record.  The 
two  other  patents  cited,  Muslar  and  Gillett,  disclose  nothing  corre- 
sponding to  the  external  chamber.  However,  since  it  was  said  to  be 
contained  in  Bennett,  and  this  was  not  denied  by  applicant,  we  must 
assume  that  it  was.  It  follows  that  there  is  no  patentable  novelty  in 
this  external  chamber  alone,  considered  as  a  passageway  which  would 
present  crowns  to  selecting  mechanism  in  such  a  way  as  to  prevent 
clogging ;  and  the  same  conclusion  would  seem  to  follow  as  to  the  hop- 
per with  inclined  bottom  in  connection  with  the  external  chamber  or 
passageway;  but  it  does  not  follow  that  there  could  be  no  invention 
in  combining  these  two  elements  with  a  new  form  of  a  selecting  cage 
adapted  to  receive  and  tumble  and  select  the  closures  fed  through  the 
hopper  and  intermediate  chamber. 

When  we  trace  the  rotating  cage  through  the  history  of  the  claim 
amendments,  we  find  that  it  was  at  first  named  broadly  as  merely  a  ro- 
tary, selecting  cage.  Then,  in  the  four  claims,  it  was  limited  to  a  select- 
ing cage  rotating  within  the  external  chamber  and  containing  exit  pas- 
sages. After  these  claims  were  rejected,  the  two  next  presented  ten- 
dered a  less  limited  description  of  the  selecting  cage,  providing  only 
that  it  should  form  one  wall  of  the  external  chamber,  but  without  any 
limitation  upon  its  interior  shape,  construction,  or  operation.  Then, 
when  the  Office  pointed  out  that  Bennett  was  thought  to  have  a  rotat- 
ing cage  responding  to  these  two  broadened  claims,  applicant  presented 
the  argument  already  quoted,  insisting  that  the  Bennett  device  had  no 
rotating,  selecting  cage  in  the  sense  in  which  the  claim  used  the  term, 
and  for  greater  certainty  and  better  distinction  pointing  out  that  the 
rotating  cage,  which  was  to  be  an  element  of  the  combination  in  the 
patent  being  solicited,  should  be  centrally  open  at  one  side,  so  that 
crowns  could  pass  in  a  mass  into  its  interior  and  be  there  tumbled,  be- 
ing kept  in  by  the  closed  opposite  side  of  the  cage  and  being  allowed 
exit  only  through  suitable  peripheral  passages.  The  examiner,  rep- 
resenting the  government,  acquiesced  in  this  view,  and  a  patent  issued. 
Certainly  there  is,  in  this  course  of  conduct,  nothing  limiting  the  claim 
to  that  form  of  central  opening  in  one  side  of  the  cage  or  to  that  form 
of  closing  the  opposite  side  of  the  cage  which  the  drawings  show. 
The  proceeding,  as  a  whole,  shows  that  applicant  in  the  end  insisted 
that  it  was  new  to  combine  in  one  structure  the  hopper  with  the  inclin- 
ed bottom,  the  external  chamber  or  intermediate  passage  leading  from 
the  inclined  bottom  to  the  selecting  cage,  and  a  rotating,  selecting  cage 
which  had  an  interior  cavity  where  a  comparatively  sniall  number  of 
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the  articles  would  be  tumbled,  which  would  receive  these  articles 
through  a  central  side  opening,  which  was  closed  upon  the  other  side 
and  which  had  suitable  exit  openings,  and  shows  that  the  Patent  Office 
yielded  to  this  insistence  and  issued  the  patent ;  and  we  can  find  noth- 
ing tending  to  limit  the  claim  in  any  particular  which  will  serve  to  dis- 
tinguish the  defendant's  device.  No  one  had  before  combined  such  a 
hopper  and  such  a  passageway  with  such  a  selecting  tumbler  cage. 
The  combination  successfully  met  the  peculiar  difficulties  of  handling 
this  material ;  and  even  though  there  might  have  been  no  invention  in 
selecting  and  combining  these  three  elements,  if  all  had  been  old,  yet 
there  was  sufficient  novelty  in  this  cage  itself,  so  that  a  patent  for  the 
combination  of  this  cage  with  the  other  two  elements  necessary  to 
make  it  satisfactorily  do  this  work,  although  the  other  elements  were 
old,  was  a  valid  patent. 

It  is  not  fully  accurate  to  say  that  the  selecting  cage  of  the  patent 
rotates  "in  the  external  chamber,"  and  this  descriptive  phrase  must  be 
read  with  reference  to  the  actual  structure  to  which  it  refers.  As  the 
claims  are  worded  in  some  of  the  amendments,  this  rotating  cage  forms 
one  side  of  the  external  chamber.  It  is  not  wholly  wrong  to  say  that  a 
rotating  disc,  which  forms  one  side  of  the  chamber,  and  so  is  one  part 
of  the  chamber,  rotates  in  the  chamber.  The  function  of  the  patent  con- 
sisted in  so  relating  the  chamber  and  the  cage  that  the  crowns  were 
passed  slowly  into  the  cage,  so  that  it  would  contain  only  a  few  at  a 
time.  This  was  new,  and  we  are  not  inclined  to  give  the  word  "in"  its 
most  precise  meaning;  but  even  if  we  should,  and  should  say,  as  de- 
fendant argues,  that  the  cage  of  the  patent  rotates  "in  the  external 
chamber"  only  by  means  of  its  vanes  or  lifters,  which  project  into  the 
chamber  so  as  to  contact  with  the  crowns  which  lie  at  its  extreme  edge, 
and,  therefore,  that  defendant's  cage  must  be  found  to  project  into  the 
chamber  in  the  same  way,  it  would  not  alter  the  result.  Defendant  al- 
so has  vanes  or  wings  projecting  beyond  the  chamber  surface  of  the 
cage,  and  so  projecting  and  rotating  in  the  chamber.  The  projection  is 
slight,  but  it  is  sufficient  to  reach  and  affect  the  adjacent  crowns.  They 
are  not  lifted  up  and  carried  over,  just  as  in  the  patent  in  suit,  but 
they  are  pushed  along,  or  agitated,  and  caused  to  fall  over,  with  prac- 
tically the  same  result. 

Construed  as  we  think  the  claim  should  be,  no  one  of  the  distinctions 
between  it  and  defendant's  structure  is  material,  and  there  should  be 
the  usual  decree  for  injunction  and  accounting.  In  this  particular,  the 
decree  below  is  reversed,  and,  for  that  purpose,  the  case  is  remanded, 
with  costs. 
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(217  Fed.  400)  * 

DIABIOND  PATENT  CO.  v.  S.  B.  CARR  CO. 

(Circuit  CJonrt  of  AM)eals,  Ninth  arcuit    October  13,  1914.) 

No.  2376. 

1.  Patents  (|  81*) — Anticipation  —  Pbior  Use  —  Bubden  of  Proof  to  EJs- 

TABLISH. 

The  burden  rests  upon  the  defendant  in  an  infringement  suit  to  estab- 
lish the  defense  of  prior  use  and  consequent  want  of  novelty  in  the  pat- 
ent, and  because  of  the  presumption  of  novelty  arising  from  the  issuance 
of  the  patent  every  reasonable  doubt  should  be  resolved  against  him. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  i  104;  Dec.  Dig. 
§  81.*] 

2.  Patents  (§  75*) — Anticipation — Pbiob  Use — ^Natuhe  and  Extent  of  Use. 

Prior  use,  to  invalidate  a  patent,  must  have  been  so  far  understood  and 
practiced  or  persisted  In  as  to  have  become  an  established  fact,  accessible 
to  the  public,  and  to  have  contributed  definitely  to  the  sum  of  knowledge. 

[Ed.  Note.—For  other  cases,  see  Patents,  CJent  Dig.  §f  92-97;  Dec. 
Dig.  §  75.*] 

3.  Patents  (§  328*) — ^Validity — Showcase. 

The  Weber  patent.  No.  801,944,  for  a  showcase  made  of  glass  plates, 
the  essential  feature  of  which  is  the  manner  of  Joining  the  plates  by 
means  of  a  felt  cushion  placed  between  them  and  to  which  they  are  ce- 
mented, thereby  making  an  elastic  Joint,  held  not  anticipated  by  a  prior 
use,  nor  invalid,  because  of  insufficient  description  in  the  claims,  nor  be- 
cause they  in  part  describe  a  function. 

4.  Patents  (§  75*) — Anticipation — "Pbiob  Use" — Identity  of  Abticle. 

A  "prior  use,"  to  negative  novelty  and  invalidate  a  patent,  must  have 
been  of  an  article  which  was  complete  and  capable  of  producing  the  re- 
sult accomplished  by  the  patented  article,  and  not  merely  of  one  which 
by  modification  could  be  made  to  perform  the  same  function. 

[Ed.  Note.— -For  other  cases,  see  Patents,  Cent.  Dig.  §§  92-97 ;  Dec.  Dig. 
§  75.*] 

5.  Patents  (8  167*) — Oonstbuotion — Resobt  to  Specification. 

While  a  claim  of  a  patent  may  not  be  enlarged  by  the  language  used 
in  the  specification,  it  may  be  illustrated  thereby,  and  the  specification 
and  drawings  may  be  resorted  to  for  the  purpose  of  better  understanding 
the  meaning  of  the  claim. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  i  243;  Dea  Dig. 
I  167.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rudkin, 
Judge. 

Suit  in  equity  by  the  Diamond  Patent  Company  against  the  S.  E. 
Carr  Company.  Efecree  for  defendant,  and  complainant  appeals.  Re- 
versed. 

The  appellant,  as  the  assignee  of  letters  patent  No.  801,944,  issued  to  Fred 
Weber,  of  date  October  17,  1905,  brought  a  suit  against  the  appellee  for  an  in- 
junction against  infringement  and  for  an  accounting.  The  appellee  defended 
on  the  ground  that  the  patent  was  anticipated  by  the  prior  knowledge  and  use 
of  one  W.  G.  Whitcomb  in  Kansas  City,  Mo.     The  court  below  found  upon 

*For  oUier  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  evidence  that  the  defi^nse  was  sustained,  and  thereupon  dismissed  the 
bill. 

I  he  patent  Is  for  a  showcase  to  be  used  in  exhibiting  small  commercial  arti- 
cles for  sale.  In  the  prior  art  there  had  been  showcases  made  of  wooden 
frames  with  glass  plates  fixed  in  grooves  therein,  and  later  showcases  had 
been  made  of  glass  alone,  the  plates  of  which  were  held  together  by  metal 
clips,  attached  at  the  several  comers  of  the  glass  plates.  These  not  having 
proved  satisfactory,  glue  or  paste  was  inserted  along  the  edges  of  the  plates, 
which,  becoming  hard,  assisted  in  holding  them  in  place.  Other  showcases 
were  made  of  glass  with  the  edges  of  the  plates  glued  or  pasted  together,  and 
with  Ikolts  or  screws  inserted  through  the  glass  plates  at  the  corners,  in  lieu 
of  metal  dips.  Later,  showcases  were  made  all  of  glass,  by  pasting  or  gluing 
the  edges  of  the  glass  plates  together  without  clips,  bolts,  or  screws;  but 
they  were  not  satisfactory,  for  the  reason  that,  as  soon  as  the  glue  or  paste 
dried,  the  joints  became  rigid,  and,  there  being  no  vibration  or  yield  therein, 
the  plates  were  easily  broken. 

Weber  conceived  the  idea  of  inserting  a  strip  of  elastic  or  vibrating  material 
between  the  glass  plates,  in  order  to  prevent  breakage  in  moving  the  same, 
and  breakage  from  the  expansion  or  contraction  caused  by  heat  or  cold.  In 
his  specifications  he  described  his  improvement  as  residing  particularly  in  the 
means  of  fastening  one  glass  surface  to  another,  or  to  the  woodwork  forming 
a  part  of  the  case.  The  object  of  this,  he  said,  was  to  do  away  with  drilling 
holes  through  the  glass,  and  to  dispense  with  metallic  or  other  fastening  de- 
vices, and  to  provide  for  a  certain  amount  of  elasticity  of  the  joint  "whereby 
a  cushion  effect  is  produced."  He  continued:  "If  the  parts  were  rigidly 
united,  severe  shocks  received  by  the  showcase  would  tend  to  shatter  the 
plates  or  displace  the  parts ;  but  In  the  present  invention  the  cushioned  joint 
aids  in  maintaining  the  union  of  the  parts,  affording,  as  it  does,  an  elastic 
or  resilient  joint,  which  eases  the  strain  at  the  actual  union  or  contact  faces 
of  the  plates,  thereby  also  greatly  softening  the  effects  of  shocks  received  by 
the  case.  ♦  ♦  ♦  The  cement  is  applied  to  the  felt  superficially,  forming 
a  skin,  as  it  were,  on  both  sides  of  the  felt,  so  as  not  to  permeate  the  same. 
By  uniting  with  the  felt  it  would  form  a  hard,  practically  homogeneous  sub- 
stance, thus  destroying  the  resiliency  of  the  felt.  The  cement  should  be  ap- 
plied to  the  felt  when  quite  thick,  so  it  will  not  soak  into  the  felt." 

The  claims  are  as  follows: 

"1.  A  structure  comprising  a  plurality  of  glass  plates,  the  edges  of  which 
are  spaced  from  the  adjacent  plates,  a  felt  cushion  filling  the  space  between 
the  adjoining  plates,  the  plates  being  cemented  to  the  felt;  each  plate  being 
adapted  to  freely  vibrate  in  its  natural  plane  of  vibration,  and  prevented  by 
the  felt  cushion  from  imparting  its  vibration  to  the  adjacent  plates. 

**2.  A  structure  comprising  a  plurality  of  glass  plates,  an  unconfined  edge 
of  one  plate  nearly,  but  not  quite,  meeting  another  plate,  also  with  unconfined 
adjacent  edge,  an  elastic  material  filling  the  space  thus  existing  between  the 
nearest  adjacent  surfaces  of  the  plates,  said  plates  being  attached  to  the  elas- 
tic material,  whereby  the  plates,  by  reason  of  their  unconfined  edges  and  the 
intervening  elastic  material,  can  each  vibrate  or  move  in  any  direction  inde- 
pendently." 

Scrivner  &  Montgomery,  of  San  Francisco,  Cal.,  for  appellant. 
Skuse  &  Morrill  and  S.  H.  Cutting,  all  of  Spokane,  Wash.,  for  ap- 
pellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
evidence  shows  without  contradiction  that  the  Weber  showcase  met 
with  immediate  success,  that  the  demand  for  it  grew  to  such  an  ex- 
tent that  Weber  could  not  personally  meet  it,  and  that  for  that  reason 
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he  transferred  the  patent  to  the  appellant.  Weber  testified  that  he  had 
no  trouble  in  repairing  any  of  his  cases,  no  trouble  in  setting  them 
up,  and  no  trouble  from  breakage  in  shipping  the  same,  and  one  of 
the  officers  of  the  appellant  testified  to  a  wide  and  extended  sale  of  the 
Weber  showcase,  and  the  marked  success  of  his  corporation  in  making 
and  selling  and  in  licensing  others  to  manufacture  the  same  through- 
out the  United  States. 

[1,2]  The  appeal  herein  presents  the  single  question  whether  the 
evidence  introduced  to  prove  prior  use  is  in  law  sufficient  to  negative 
the  novelty  of  the  invention.  Concerning  the  nature  of  the  evidence 
required  to  establish  the  defense  of  prior  use,  it  was  said,  in  Coffin  v. 
Ogden,  18  Wall.  120,  21  L.  Ed.  821 : 

"The  Invention  or  discovery,  relied  upon  as  a  defense,  must  have  been  com- 
plete, and  capable  of  producing  the  results  sought  to  be  accomplished,  and 
this  must  be  shown  by  the  defendant.  The  burden  of  proof  rests  upon  him, 
and  every  reasonable  doubt  should  be  resolved  against  him." 

In  Cantrell  v.  Wallick,  117  U.  S.  689,  6  Sup.  Ct.  970,  29  L.  Ed. 
1017,  the  court  reaffirmed  the  rule  that  the  burden  of  proof  is  upon 
the  defendants  to  establish  the  defense  of  prior  use  and  consequent 
want  of  novelty.  "For,"  said  the  court,  "the  grant  of  letters  patent 
is  prima  facie  evidence  that  the  patentee  is  the  first  inventor  of  the 
device  described  in  the  letters  patent  and  of  its  novelty.  *  *  * 
Not  only  is  the  burden  of  proof  to  make  good  this  defense  upon  the 
party  setting  it  up,  but  it  has  been  held  that  'every  reasonable  doubt 
should  be  resolved  against  him.' "  And  in  Tilghman  v.  Proctor,  102 
U.  S.  707,  26  L.  Ed.  279,  it  was  held  that  the  prior  use  must  be  some- 
thing more  than  an  incidental  or  casual  one.  In  Gayler  v.  Wilder, 
10  How.  477,  13  L.  Ed.  504,  it  was  held  that  the  prior  use  must  be 
so  far  understood  and  practiced  or  persisted  in  as  to  become  an  estab- 
lished fact,  accessible  to  the  public  and  contributing  definitely  to  the 
sum  of  knowledge.  Cases  applying  these  rules  are  Acme  Flexible 
Clasp  Co.  V.  Cary  Mfg.  Co.  (C.  C.)  96  Fed.  344,  Anthracite  Separator 
Co.  V.  Pollock  (C.  C.)  175  Fed.  108,  Ramsay  v.  Lynn  (C.  C.)  187  Fed. 
218,  and  Ajax  Metal  Co.  v.  Brady  Brass  Co.  (C.  C.)  155  Fed.  409. 
Under  the  rule  established  by  these  decisions,  we  are  required  to  view 
with  caution  and  careful  scrutiny  evidence  which  is  introduced  to  show 
a  prior  use  that  destroys  the  pecuniary  value  of  a  patent,  which  has 
met  with  commercial  success  and  has  been  of  value  to  the  community. 

[3]  The  showcases  which  are  said  to  be  evidence  of  prior  use  were 
manufactured  in  1899  and  1900,  in  Kansas  City,  Mo.,  by  W.  G.  Whit- 
comb,  a  cabinet  maker,  who  made  one  lot  of  ten  for  the  Cooper  Drug 
Company  of  Joplin,  Mo.,  and  a  lot  of  five  for  the  Federmann  Drug 
Company  of  Kansas  City.  Whitcomb  testified  that  the  Joplin  cases 
had  screws  or  bolts  in  the  comers,  and  some  of  them  had  one  also  in 
the  middle,  and  that  those  made  for  Federmann  were  substantially 
the  same — ^that  the  glass  plates  in  all  those  cases  were  fastened  together 
with  a  preparation  which  he  made  himself.  From  his  own  evidence 
and  the  testimony  of  another  witness,  the  "preparation"  seems  to  have 
been  similar  to  ordinary  liquid  glue,  a  product  that  could  readily  be 
poured  from  one  receptacle  to  another.    Whitcomb,  who  had  thereto- 


DIAMOND  PATENT  CO.  V.  8.  E.  GABR  CO.  313 

fore  and  since  made  ordinary  showcases,  testified  that  he  did  not  like 
to  make  all-glass  showcases,  and  that,  if  a  customer  wanted  one,  he 
would  talk  him  out  of  it.  He  said:  "My  custom  has  been  to  advise 
people  not  to  take  them."  The  witness  Jackson  testified  that,  in  a 
recent  conversation  with  Whitcomb,  the  latter  had  told  him  that  all- 
glass  cemented  showcases  were  no  good.  "He  denounced  the  cases 
as  being  no  good,  on  account  of  breakage  that  might  occur  in  them, 
and  the  inaccessibility  of  the  joints  to  be  repaired."  Whitcomb  testi- 
fied that  the  cases  he  made  for  the  Cooper  Drug  Company  and  Feder- 
mann  had  felt  joints,  and  that  he  used  felt  in  the  joints  of  these  all- 
glass  cemented  cases  "for  the  vibration  of  the  case,"  and  that  he  made 
some  without  the  felt,  simply  stuck  one  plate  of  glass  on  the  other, 
and  found  it  was  so  solid  any  little  jar  would  break  it,  and  then  he 
thought  of  the  felt  to  give  the  elastic  movement  and  make  an  elastic 
joint,  and  he  testified  that,  while  the  joints  in  those  cases  are  not  hard 
and  fixed,  they  appear  to  be  solid,  but,  he  added,  "there  must  be  some 
give  to  them  or  they  would  break." 

But  the  evidence  is  not  convincing  that  Whitcomb's  idea  in  using 
the  felt  was  to  furnish  an  elastic  cushion  between  the  plates.  It  seems, 
rather,  to  indicate  that  his  idea  was  to  insert  a  porous  medium  be- 
tween the  plates,  which,  when  it  became  saturated  with  glue,  would 
present  a  more  effective  binding  of  the  plates  than  could  have  been 
accomplished  by  glue  or  paste  alone,  and  that  the  rubber  strips  which 
he  employed  in  one  or  two  instances  must  also  have  been  used  for 
the  purpose  of  making  a  firmer  joint,  for  it  is  common  knowledge 
that  such  rubber  soon  becomes  hard  and  loses  its  resiliency.  He  ad- 
mitted that  at  first  his  glue  permeated  the  felt,  and  he  said: 

"And  then  I  got  a  felt  that  we  had  treated  waterproof.  I  can't  think  what 
we  caUed  it  You  can  take  any  piece  of  cloth,  and  have  the  pieces  sort  of 
waterproofed,  so  as  to  keep  your  cement  from  soaking  through." 

But  there  is  absolutely  no  evidence  that  in  any  of  the  showcases 
for  the  Cooper  or  the  Federmann  drug  store  was  there  any  use  of 
a  waterproof  felt.  If,  indeed,  Whitcomb  ever  employed  waterproof 
felt,  it  must  have  been  at  some  subsequent  experiment.  In  short, 
Whitcomb's  all-glass  showcases  were  not  successful.  He  did  not  con- 
sider them  successful,  and  he  abandoned  the  idea  of  constructing 
them. 

Mr.  Federmann,  who  was  called  as  a  witness  for  the  appellee,  testi- 
fied: "There  is  no  elasticity  in  the  joints  at  all;  none  that  I  know 
of."  It  is  true  that  he  further  testified  that  whatever  elasticity  fol- 
lowed from  the  use  of  the  felt  in  the  joints  between  the  glass  existed 
in  those  showcases,  and  that  any  elasticity  resulting  from  that  method 
of  construction  existed  in  those  cases.  That  was  merely  to  state  a 
truism.  Its  effect  was  not  to  show  that  there  was  elasticity  in  the 
joints,  and  it  does  not  detract  from  the  testimony  of  the  witness  that 
there  was  no  elasticity  in  the  joints.  It  may  be  conceded  that,  if  there 
were  any  elasticity  in  joints  in  which  the  felt  had  been  saturated  by 
glue,  Whitcomb  secured  it  in  the  joints  which  he  made,  and  which,  as 
we  have  seen,  were  not  satisfactory.  To  make  such  a  joint  was  not 
to  anticipate  Weber's  idea  of  using  felt  strips  in  combination  with  a 
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plastic  cement  on  each  side  thereof,  which  was  of  such  quality  as  to 
hold,  but  not  to  penetrate,  the  felt,  and  to  leave  it  with  all  its  natural 
elasticity  as  a  cushion  between  the  plates.  It  does  not  appear,  there- 
fore, that  Whitcomb,  in  making  his  all-glass  showcases,  had  in  mind 
the  idea  which  is  at  the  basis  of  the  Weber  invention,  an  elastic  medi- 
um between  the  plates. 

It  is  not  disputed  that,  when  one  of  the  officers  of  the  appellant  ap- 
proached Whitcomb  in  1906  with  a  view  to  giving  him  a  license  to 
manufacture  the  Weber  showcases  upon  a  royalty  basis,  Whitcomb, 
after  examining  the  model,  stated  that  he — 

"did  not  think  we  would  find  it  a  good  proposition,  on  account  of  tlie  elasticity 
which  we  had  in  the  Joints,  and  he  told  me  then  and  there  that  he  had  tried 
cemented  showcases,  but  had  found  them  unsatisfactory.  In  fact,  he  said 
they  were  so  unsatisfactory  he  was  going  to  discontinue  the  manufacture  of 
them." 

It  thus  appears  that,  before  any  litigation  arose  over  the  patent, 
Whitcomb  specified  as  objectionable  the  very  feature  which  in  the 
Weber  showcase  has  caused  its  success,  and  the  absence  of  which  in 
the  cases  made  by  Whitcomb  undoubtedly  caused  their  failure,  for 
eight  out  of  ten  cases  made  by  him  for  the  Cooper  Drug  Company  and 
two  of  those  made  for  Federmann  were  broken,  and  the  witness  Holm, 
who  repaired  "four  or  five"  of  them,  testified  that  they  were  put  to- 
gether with  some  kind  of  composition,  which  seemed  to  be  a  very 
hard  substance  after  it  dried,  and  "it  made  a  hard,  solid  joint,"  and 
Jackson,  who  repaired  two  of  them,  testified  that  the  joints  were  "solid 
and  rigid." 

The  secretary  of  the  appellant,  who  examined  the  showcases  relied 
upon  to  prove  prior  use  testified  that  they  are — 

'*what  I  caU  solid  Joints  all  through,  because  the  material  used  (I  would  call 
it  glue)  would  permeate  the  felt  and  make  a  hard  Joint  Whatever  material 
he  used  permeated  the  felt,  and  bolts  were  used  as  before  described.  Three 
distinct  differences  between  the  Federmann  case  and  the  Weber  patent  case 
are:  The  solid  Joints;  the  use  of  bolts,  as  above  described;  and  the  material 
used  in  the  construction  of  the  Federmann  cases  which  (whatever  it  is)  per- 
meates the  felt,  making  a  solid  jointed  case,  which  was  not  the  case  in  the 
patent.  It  was  simply  the  process  of  putting  these  plates  together  with  an 
elastic  Joint;  that  is  the  substance  of  the  patent,  as  I  understand  it  The 
Joplin  cases  are  the  same  composition  as  the  Federmann,  and  my  testimony 
with  reference  to  the  Federmann  cases  applies  to  the  Joplin  cases." 

The  evidence,  as  we  view  it,  in  the  light  of  the  decisions  above 
quoted,  fails  to  meet  the  heavy  burden  of  proof  imposed  upon  the  de- 
fendant to  show  that  Whitcomb  constructed  showcases  which  antici- 
pated the  Weber  invention.  It  does  not  prove  that  Whitcomb  con- 
ceived the  idea  of  an  elastic  joint,  or  that,  if  he  conceived  it,  he  gave  to 
the  public  the  benefit  thereof;  for,  if  the  idea  was  embodied  in  any 
of  the  showcases  which  he  constructed,  it  was  not  a  visible  embodiment, 
or  one  that  could  be  seen  by  a  mechanic  of  ordinary  intelligence,  un- 
less he  examined  it  for  that  purpose.  In  Acme  Flexible  Clasp  Co.  v. 
Cary  Mfg.  Co.  (C.  C.)  96  Fed.  344,  affirmed  by  the  Circuit  Court  of 
Appeals,  101  Fed.  269,  41  C.  C.  A.  338,  Judge  Townsend  said : 

"I  therefore  understand  the  law  on  this  subject  to  be  that  the  mere  secret 
practice  of  a  process  or  the  physical  presence  of  a  product  or  manufacture  in 
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this  conntry  is  insufficient  as  an  anticipation,  unless  and  until  the  public  ac- 
quires, or  has  opportunity  to  acquire,  therefrom  such  knowledge  as  would 
enable  one  skilled  in  the  art  to  practice  the  invention.  Such  alleged  anticipa- 
tion, whether  by  foreign  printed  publication  or  physical  presence  in  this  coun- 
try, must  so  embody  the  complete  patented  article,  or  be  so  substantially  like 
it,  that  a  specification  could  be  based  thereon." 

[4]  The  novelty  of  an  invention  is  not  negatived  by  a  prior  useless 
process  or  thing,  nor  is  anticipation  made  out  by  a  device  which  might, 
with  slight  modification,  be  made  to  perform  the  same  function.  The 
invention  must  have  been  complete,  and  capable  of  producing  the  re- 
sult. One  should  not  be  deprived  of  the  results  of  a  successful  effort 
merely  because  some  one  else  has  come  near  it.  Sayles  v.  Chicago  & 
N.  W.  R.  R.  Co.,  3  Biss.  52,  Fed.  Cas.  No.  12,415.  In  the  Barbed  Wire 
Patent,  143  U.  S.  275-284,  12  Sup.  Ct.  443,  447  (36  L.  Ed.  154),  Mr. 
Justice  Brown  said : 

"The  very  fact,  which  courts  as  well  as  the  public  have  not  faUed  to  recog- 
nize, that  almost  every  Important  patent,  from  the  cotton  gin  of  Whitney  to 
the  one  under  consideration,  has  been  attacked  by  the  testimony  of  witnesses 
who  imagined  that  they  had  made  similar  discoveries  long  before  the  pat- 
entee had  claimed  to  have  invented  his  device,  has  tended  to  throw  a  certain 
amount  of  discredit  upon  all  that  class  of  e\idence,  and  to  demand  that  it  be 
subjected  to  the  closest  scrutiny.  Indeed,  the  frequency  with  which  testimony 
is  tortured,  or  fabricated  outright,  to  build  up  the  defense  of  a  prior  use  of 
the  thing  patented,  goes  far  to  justify  the  popular  impression  that  the  In- 
ventor may  be  treated  as  the  lawful  prey  of  the  Infringer." 

It  is  contended  that  all  of  the  first  claim  after  the  word  "felt,"  and 
all  of  the  second  claim  after  the  word  "material,"  is  invalid  as  being 
functional  and  not  patentable,  that  a  patent  can  cover  only  the  con- 
crete physical  means  employed  to  accomplish  the  result,  and  that  the 
claims  thereof,  being  self-imposed,  are  binding  on  the  patentee,  and  all 
that  it  does  not  claim  is  abandoned  to  the  public,  and  that  the  claims 
cannot  be  enlarged  or  extended  in  any  particular  by  reference  to  the 
specifications,  descriptions,  or  illustrations  of  the  patent;  and  it  is 
argued  that  the  patent  in  the  present  case  covers  only  the  all-glass 
joints  of  the  showcase,  and  does  not  include  the  character  of  the  ad- 
hesive substance  to  be  used.  It  is  true  that  in  the  claims  no  specific 
mention  is  made  of  the  nature  of  the  adhesive  substance  that  is  used, 
but  the  claims  do  in  effect  say  that  the  plates  are  so  cemented  to  the 
felt  that  each  plate  is  adapted  to  freely  vibrate  in  its  natural  plane  of 
vibration,  "and  prevented  by  the  felt  cushion  from  imparting  this  vi- 
bration to  the  adjacent  plates."  This  result  could  not  be  obtained  with- 
out the  use  of  an  adhesive  cement  that  would  not  penetrate  the  cushion 
and  destroy  its  elasticity,  and  the  specifications  plainly  call  for  the  use 
of  such  a  cement.  The  appellee's  contention  that  a  patentee  can  claim 
nothing  beyond  the  terms  of  his  claim,  and  that  he  must  be  limited  to 
the  invention  covered  thereby,  is  well  founded.  Lehigh  R.  R.  Co.  v. 
Mellon,  104  U.  S.  112,  26  L.  Ed.  639;  Yale  Lock  Co.  v.  Greenleaf,  117 
U.  S.  554,  6  Sup.  Ct.  846,  29  L.  Ed.  952;  Harder  v.  United  States 
Piling  Co.,  160  Fed.  463,  87  C.  C.  A.  447. 

[5]  But,  while  the  claim  may  not  be  enlarged  by  the  language  used 
in  the  specifications  it  may  be  illustrated  thereby,  and  the  specifications 
and  drawings  may  be  resorted  to  for  the  purpose  of  better  understand- 
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ing  the  meaning  of  the  claim.  Howe  Machine  Co.  v.  National  Needle 
Co.,  134  U.  S.  388,  10  Sup.  Ct.  570,  33  L.  Ed.  963.  In  Unhairing  Co. 
V.  American  Co.,  198  U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100,  the 
court  said : 

"In  making  his  claim  the  Inventor  Is  at  liberty  to  choose  his  own  form  of 
expression,  and  while  the  courts  may  construe  the  same  in  view  of  the  specifi- 
cations and  the  state  of  the  art,  they  may  not  add  to  or  detract  from  the 
claim." 

In  Winans  y.  Denmead,  15  How.  329,  340  (14  L.  Ed.  717),  Mr.  Jus- 
tice Curtis  said: 

"Now,  while  it  is  undoubtedly  true  that  the  patentee  may  so  restrict  his 
claim  as  to  cover  less  than  what  he  invented,  or  may  limit  it  to  one  particular 
form  of  machine,  excluding  all  other  forms,  though  they  also  embody  his  in- 
vention, yet  such  an  interpretation  should  not  be  put  upon  his  claim  if  it  can 
fairly  be  construed  otherwise,  and  this  for  two  reasons:  (1)  Because  the 
reasonable  presumption  is  that,  having  a  just  right  to  cover  and  protect  his 
whole  Invention,  he  intended  to  do  so.  *  *  *  (2)  Because  specifications 
are  to  be  construed  liberally,  in  accordance  with  the  design  of  the  Ck)nstitu- 
tion  and  the  patent  laws  of  the  United  States,  to  promote  the  progress  of  the 
useful  arts,  and  allow  inventors  to  retain  to  their  own  use,  not  anything 
which  is  matter  of  common  right,  but  what  they  themselves  have  created." 

In  Seymour  v.  Osborne,  11  Wall.  516,  547  (20  L.  Ed.  33),  Mr.  Jus- 
tice Clifford  said : 

"Where  the  claim  immediately  follows  the  description  of  the  inventioa,  it 
may  be  construed  in  connection  with  the  explanations  contained  in  the  specifi- 
cations." 

In  1900  Washer  Co.  v.  Cramer,  169  Fed.  629,  633,  95  C.  C.  A.  157, 
160,  Judge  Gray  said : 

"The  combination  or  description  of  the  standard  washer,  or  of  this  Weame 
tub,  can  be  read,  it  is  contended  by  defendants'  counsel,  into  this  first  claim. 
This  may  be  true,  if  we  stick  in  the  bark,  by  looking  at  the  language  of  the 
claim,  dissociated  from  the  specifications ;  but  no  invention  can  be  practically 
or  fairly  understood  or  explained,  If  such  dissociation  is  absolutely  adhered 
to.  As  we  have  already  shown,  the  element  described  In  the  first  claim,  as 
'means  for  actuating  said  lever,'  must  not  be  taken  to  be  any  means,  sudi  as 
impracticable  hand  power  applied  to  the  lever,  but  the  efficient  practical  means 
described  in  the  specifications.  Reading  the  claim  and  the  specifications  to- 
gether, the  invention  of  the  patentee  was  clearly  such  an  application  of  me- 
chanical power  as  would  oscillate  the  tub  with  all  the  advantages  afforded 
by  the  resiliency  and  retardation  of  the  springs  of  the  standard  washer  pre- 
served." 

In  Century  Electric  Co.  v.  Westinghouse  E.  &  Mfg.  Co.,  191  Fed 
350,  354,  112  C.  C.  A.  8,  12,  Judge  Sanborn,  in  applying  the  rule  that 
the  court  should  seek  to  ascertain  from  the  terms  of  the  patent,  in  the 
light  of  the  circumstances,  what  was  the  intention  of  the  contract  be- 
tween the  government  and  the  patentee,  said : 

"This  intention  should  be  deduced  from  the  entire  contract,  and  not  from 
any  part  of  It,  or  without  any  part  of  it,  because  they  did  not  agree  to  It,  or 
to  any  part  of  it,  without  every  other  part  of  it  The  specification,  which 
forms  a  part  of  the  same  application  as  the  claims,  must  be  read  and  Inter- 
preted with  them,  not  for  the  purpose  of  limiting  or  contracting,  or  of  ex- 
panding, the  latter,  but  for  the  purpose  of  ascertaining  from  the  entire  agree- 
ment, of  which  each  is  a  part,  the  actual  intention  of  the  parties,  and  that 
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intention,  when  ascertained,  should  prevail  over  the  dry  words  and  inapt  ex- 
pressions of  the  contract  evidenced  by  the  patent,  its  specification  and  claims. 


f> 


In  Smead  Warming  &  Ventilating  Co.  v.  Fuller  &  Warren  Co.  et 
al.,  57  Fed.  626,  6  C.  C.  A.  481,  Judge  Shipman  said : 

"The  construction  to  be  given  to  his  patent  must  correspond  with  the  extent 
of  his  invention.  The  actual  invention,  if  in  conformity  with  the  language 
of  the  claims,  should  control  in  the  construction  of  patents.  A  strict  con- 
struction should  not  be  resorted  to,  if  it  becomes  a  limitation  upon  the  ac- 
tual invention,  unless  such  construction  is  required  by  the  claim." 

We  are  of  the  opinion  that,  while  the  latter  portion  of  the  claims 
in  the  case  at  bar  do,  in  a  sense,  describe  a  function,  they  also  serve  to 
describe  the  manner  in  which  the  plates  are  "cemented  to  the  felt," 
as  those  words  are  used  in  the  claims,  and  as  shown  by  the  specifica- 
tions, and  that  by  resorting  to  the  specifications,  for  the  light  which 
they  afford  on  that  subject,  we  do  not  enlarge  the  claims,  but  construe 
them  according  to  their  intention,  as  authorized  by  the  decisions  above 
cited.  No  one  familiar  with  the  art,  after  reading  the  claims,  and  mak- 
ing the  permissible  reference  to  the  specifications,  could  have  any  doubt 
as  to  what  was  the  particular  thing  which  the  patentee  claimed  as  new, 
and  what  was  the  relation  of  each  part  to  the  combination. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 
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SPORTING  GOODS  SALES  CO.  v.  HASKELL  GOLF  BALL  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    September  17,  1914.    On  Petition  for 

Rehearing,  November  11,  1914.) 

No.  1059. 

Patents  (J  328*) — ^Validity  and  Infringement — Golf  Ball. 

The  Work  and  HaskeU  patent,  No.  622,834,  for  a  golf  ball,  the  core  of 
which  is  composed  of  rubber  thread  wound  under  tension,  covers  a  ball 
not  merely  differing  in  degree  from  the  old  style  gutta  percha  ball,  but 
one  substantially  different  in  kind,  which  by  reason  of  its  specific  differ- 
ence in  construction  and  greater  resiliency  has  a  much  longer  range  of 
flight,  and  the  patent  discloses  invention  and  Is  valid ;  also  held  infringed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts ;   Frederic  Dodge,  Judge. 

Suit  in  equity  by  the  Haskell  Golf  Ball  Company  against  the  Sport- 
ing Goods  Sales  Company.  Decree  for  complainant,  and  defendant 
appeals.    Affirmed. 

For  opinion  below,  see  210  Fed.  624. 

Charles  F.  Perkins,  of  Boston,  Mass.  (Carroll  L.  Perkins,  of  Bos- 
ton, Mass.,  on  the  brief),  for  appellant. 

Frederick  P.  Fish,  of  Boston,  Mass.,  and  Charles  Neave,  of  New 
York  City  (William  G.  McKnight,  of  Boston,  Mass.,  on  the  brief), 
for  appellee. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

*For  other  casec  see  same  topic  A  S  nitmber  in  Dec.  6  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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BROWN,  District  Judge.  This  is  an  appeal  from  a  decree  of  the 
District  Court  finding  valid  and  infringed  by  the  appellant  letters  pat- 
ent to  Work  and  Haskell,  No.  622,834,  April  11,  1899,.  for  a  ball  for 
use  especially  in  the  game  of  golf. 

The  claims  are: 

"1.  A  golf  ball,  comprising  a  core  composed  wholly  or  in  part  of  rubber 
thread  wound  under  high  tension,  and  a  gutta  percha  inclosing  shell  for  the 
core,  of  such  thickness  as  to  give  It  the  required  rigidity,  substantially  as  de- 
scribed. 

**2.  A  golf  baU,  comprising  a  central  core  section  of  relatively  nonelastic 
material,  rubber  thread  wound  thereon  under  tension,  and  an  inclosing  shell 
of  gutta  percha,  of  such  thickness  as  to  give  It  the  required  rigidity,  substan- 
tiaUy  as  described." 

The  solid  gutta  percha  golf  ball,  which  was  in  general  and  practi- 
cally exclusive  use  for  about  half  a  century  before  it  was  displaced  by 
a  composite  ball  of  the  type  described  in  the  patent  in  suit,  was  well 
suited  to  the  requirements  of  the  game  of  golf.  It  was  durable,  and 
while  it  was  of  such  rigidity  that  it  could  be  made  to  run  accurately 
over  the  putting  green,  thus  answering  one  of  the  main  requirements 
of  the  game,  it  was  also  capable  of  a  considerable  length  of  flight  by 
reason  of  its  resiliency.  The  composite  ball  is  also  sufficiently  rigid 
for  use  in  putting,  but  diflfers  substantially  from  the  solid  ball  in  hav- 
ing a  much  longer  flight  under  the  same  force.  As  the  golf  player 
seeks  to  obtain  by  certain  strokes  a  maximum  of  distance,  and  as  the 
composite  ball  enables  the  player,  using  the  same  force,  to  get  a  length 
of  drive  of  which  the  old  ball  is  incapable,  the  new  ball  soon  displaced 
the  solid  gutta  percha  ball.  According  to  the  evidence  the  quantita- 
tive gain  in  distance  was  from  20  to  25  per  cent.,  and  this  was  a  very 
substantial  matter  in  a  game  in  which  the  player  seeks  to  cover  a  long 
course  in  the  minimum  number  of  strokes. 

The  problem  of  improving  upon  the  gutta  percha  golf  ball  involved 
not  merely  the  production  of  a  ball  of  greater  resiliency,  but  of  a 
ball  which,  like  the  soUd  gutta  percha  ball,  should  be  rigid  and  thus 
adapted  for  accuracy  in  putting,  and  also  sufficiently  durable  for  prac- 
tical use,  as  well  as  more  resilient  and  of  longer  flight. 

According  to  the  evidence  of  the  appellant,  the  feature  of  superior- 
ity by  which  the  new  ball  displaced  the  old  was  merely  its  longer 
flight.  There  is  evidence  to  the  effect  that  on  the  putting  green  the 
player  accustomed  to  the  old  ball  found  the  new  ball  more  difficult 
to  control,  because  under  the  light  putting  stroke,  as  well  as  under 
the  heavier  driving  stroke,  the  ball  ran  farther  than  the  old.  The 
general  adoption  of  the  new  ball  by  the  players  who  had  been  ac- 
customed to  the  old  ball  shows,  however,  that  the  advantage  of  longer 
flight  overbalanced  any  disadvantages  from  greater  liveliness  on  the 
putting  green. 

On  the  putting  green  there  is,  with  either  ball,  no  difficulty  in  ap- 
plying an  amount  of  force  adequate  to  make  the  ball  run  to  the  hole. 
If  in  putting  the  new  ball  runs  farther  than  the  old,  this  is  compen- 
sated for  by  using  a  little  less  force. 

While  the  new  ball  doubtless  required  some  modification  of  the 
mode  of  play  of  those  who  learned  the  game  with  the  old  ball,  this 
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does  not  alter  the  fact  that  the  new  ball  is  well  adapted  to  the  require- 
ments of  all  parts  of  the  game.  The  player  who  has  learned  the  game 
since  the  adoption  of  the  new  ball  is  not  embarrassed  by  knowledge 
of  the  prior  art  of  putting  with  the  g^tta  percha  ball,  and  the  fact 
that  the  older  players  have  universally  adopted  the  new  ball  shows 
that,  even  if  the  new  ball  exhibits  in  all  parts  of  the  game  a  greater 
degree  of  resiliency  than  the  old,  it  is  still  an  efficient  substitute  for 
the  old  ball  on  all  shots  where  there  is  with  either  ball  no  practical 
difficulty  in  applying  an  amount  of  force  adequate  for  a  short  carry 
or  run.  When  the  force  to  be  applied  for  the  shot  is  rather  a  ques- 
tion of  judgment  than  of  physical  ability,  it  might,  perhaps,  be  said 
that  the  difference  between  the  two  balls  is  merely  one  of  degree. 
We  think,  however,  that  the  appellant's  argument,  that  because  on 
every  shot  the  new  ball  exhibits  qualities  due  to  its  greater  resiliency 
the  difference  between  the  two  balls  simply  amounts  to  a  difference 
in  degree,  and  not  in  mode  of  operation,  is  unsound. 

The  new  ball  is  a  projectile  which,  by  reason  of  its  specific  differ- 
ences  of  construction,  has  a  much  longer  range  of  flight.  Under  the 
maximum  force  of  the  player  this  projectile  will  go  much  farther 
than  any  other.  This  quantitative  gain  in  flight  is  a  positive  thing.  It 
is  a  new  result  not  obtainable  with  the  older  projectile.  It  results 
from  new  qualities  of  the  ball  itself.  To  obtain  20  or  25  yards  more 
distance  than  with  the  old  ball  the  player  need  only  purchase  the  new 
ball,  and  need  not  change  the  strength  of  his  stroke.  The  new  result 
may  possibly  be  due  merely  to  the  fact  that  the  new  ball  is  more  resili- 
ent than  the  other;  but  this  excess  of  resiliency  is  due  to  the  new 
combination.  In  order  to  gain  the  extra  distance  the  player  utilizes 
qualities  which  are  possessed  by  the  new  ball  and  not  by  the  old  ball. 

As  the  new  ball  has  within  itself,  so  to  speak,  some  20  or  25  yards 
of  distance  not  possessed  by  the  old  ball  with  respect  to  the  driving 
stroke,  it  is  substantially  different  in  kind  from  the  old  ball. 

Within  the  range  of  distance  which  the  player  can  obtain  with  the 
gutta  percha  ball  the  difference  is  not  so  striking,  for  one  ball  can, 
with  some  changes  in  the  force  applied,  be  made  to  do  what  the  other 
can  do. 

The  new  ball  may  be  substituted  for  the  old  on  all  points  of  the 
game,  but  the  converse  is  not  true,  since  on  the  drive  the  old  ball  can- 
not be  substituted  for  the  new  to  obtain  the  same  result. 

We  agree  with  the  finding  of  the  District  Court  that  there  is  a  class 
of  strokes  whereby  the  patented  golf  ball  may  be  made  to  behave  as 
if  it  had  not  that  elasticity  which  it  is  capable  of  displaying  under 
heavier  strokes,  and  which,  when  so  displayed,  is  greater  (as  is  not 
disputed)  than  that  of  any  previous  golf  ball. 

If  it  be  said  that  the  greater  resiliency  of  the  new  ball,  or  of  its 
core,  is  evoked  under  the  light  strokes  as  well  as  under  the  heavier 
strokes,  it  may  also  be  said  that  upon  the  putting  green  this  greater 
resiliency  is  not  used  for  the  purpose  of  obtaining  distance  which  the 
physical  force  of  the  player  could  not  attain  with  tiie  older  ball,  where- 
as in  the  driving  strokes  the  resiliency  or  other  qualities  of  the  ball 
effects  a  result  that  otherwise  was  not  within  the  physical  power  of 
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the  player.  In  certain  strokes  he  gets  distance  which  he  could  not 
get  with  the  old  ball;  in  certain  strokes  he  gets,  with  less  expendi- 
ture of  force,  distance  that  he  could  get  with  the  old  ball;  and  in 
those  strokes  in  which  the  player  exerts  but  a  slight  amount  of  physi- 
cal force,  whether  with  the  old  or  new  ball,  the  new  ball,  like  the  old, 
may  be  made  to  putt  steadily  and  accurately. 

We  find  no  error  in  the  conclusion  of  the  District  Court  that  the 
patentees*  .core  and  shell  in  combination  produce  a  new  mode  of  op- 
eration, and  that  the  patent  is  not  void  as  disclosing  no  patentable  in- 
vention. 

The  argument  that  the  change  from  the  former  golf  ball  was  obvi- 
ous is  of  little  force,  in  view  of  the  lapse  of  half  a  century  without 
the  production  of  a  ball  having  this  special  combination  of  elements. 
It  does  not  seem  on  its  face  obvious  that  so  large  a  gain  in  flight  would 
result  from  combining  a  gutta  percha  shell  and  a  core  of  rubber 
wound  under  high  tension.  The  evidence  from  the  defendant  as  to 
the  difficulties  of  producing  a  thin  shell  of  gutta  percha  that  would 
withstand  forcible  blows,  and  of  producing  a  rubber-wound  core  which 
should  be  a  true  sphere,  tends  to  show  that  after  the  general  concep- 
tion of  making  a  golf  ball  more  resilient  it  was  still  necessary  to  de- 
termine what  specific  construction  of  core  and  of  shell  was  necessary, 
and  whether  a  practical  composite  ball  could  be  made,  having  such 
gain  of  flight  as  was  of  substantial  importance,  and  which  in  other 
respects  could  compare  favorably  with  a  homogeneous  and  acceptable 
golf  ball. 

We  think  it  not  safe  to  judge  of  the  patentability  of  the  ball  by 
supposing  it  to  be  merely  the  embodiment  of  the  general  conception 
of  giving  greater  resiliency  by  the  use  of  rubber  and  thus  making  a 
livelier  ball.  The  conception  was  much  more  specific  than  this,  and 
comprehended  a  unitary  structure  that  should  not  only  be  more  resili- 
ent, but  should  meet  the  various  requirements  of  the  specific  game 
for  which  the  ball  was  devised. 

The  record  discloses  by  prior  patents  and  other  evidence  that  a  num- 
ber of  attempts  were  made  by  other  inventors  to  improve  golf  balls. 
No  one  of  these  inventors  hit  upon  the  successful  means  of  doing 
so  that  are  disclosed  in  the  patent  in  suit. 

Upon  the  other  questions  in  the  case,  including  those  of  anticipa- 
tion and  infringement,  we  need  add  nothing  to  the  careful  opinion  of 
the  learned  judge  of  the  District  Court. 

The  decree  of  the  District  Court  is  affirmed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  in  accordance  with  this 
opinion ;  and  the  appellee  recovers  costs  in  this  court. 

On  Petition  for  Rehearing. 

PER  CURIAM.  This  petition  for  rehearing  is  in  substance  merely 
a  renewal  of  contentions  made  at  final  hearing,  fully  examined  and  con- 
sidered unsoimd. 

The  petitioner  states : 

"It  would  seem  indisputable  that  the  limitation  of  the  claims  caUed  for  epe- 
ciflc  thickness  that  must  result  in  such  degree  of  rigidity  of  the  shell  itself 
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that  the  ball  Is  rendered  substantially  no  more  resilient  than  a  solid  ball  on 
the  usual  strokes  of  the  putting  green." 

We  find  in  the  patent  no  basis  for  such  limitation  of  the  claims,  nor 
for  the  contention  that  the  gutta  percha  shell  must  be  of  such  thickness 
and  so  unyielding  as  to  prevent  a  light  stroke  from  evoking  any  of  the 
elasticity  of  the  rubber  core ;  nor  does  the  file  wrapper  disclose  any 
sufficient  reason  for  so  limiting  the  claims. 

We  regard  it  as  entirely  immaterial  that  even  on  light  strokes  the 
new  ball  may  exhibit  somewhat  greater  resiliency  than  the  old  gutta 
percha  ball. 

By  reason  of  the  great  resistance  to  deformation  of  shape,  due  both 
to  the  core  of  rubber  thread  wound  under  high  tension  and  to  the  gutta 
percha  shell,  the  patented  ball  remains  rigid  under  moderate  blows  from 
a  club,  or  from  contact  with  the  ground ;  and  because  it  is  then  not  de- 
formed, or  but  very  slightly  deformed,  it  does  not  exhibit  that  quality 
of  high  resiliency  which  is  evoked  by  a  more  powerful  blow.  Under 
a  powerful  blow  the  rigidity  of  both  shell  and  core  is  overcome,  the  ball 
is  greatly  deformed  in  shape,  and  then  exhibits  that  extraordinary  de- 
gree of  resiliency  to  which  the  patentees  ascribe  the  long-driving  qual- 
ities of  the  ball. 

The  defendant's  contention  that  nonresiliency  must  be  due  to  the 
thickness  of  the  shell  and  resiliency  to  the  core  involves  a  fallacious 
division  of  a  unitary  structure,  not  justified  by  the  specification  nor  by 
a  fair  construction  of  the  description  in  the  file  wrapper,  but  contra- 
dicted by  the  specification,  which  very  clearly  states  that  both  core  and 
shell  co-operate  in  preserving  the  rigidity  of  the  ball.  The  ball  has 
high  rigidity  in  the  sense  of  resistance  to  deformation,  and  is  yet  capable 
of  very  great  deformation  of  shape  under  violent  impact,  as  is  indicated 
by  the  fact  that  after  such  impact  the  blackened  face  of  a  club  exhibits 
a  circle  three-quarters  of  the  diameter  of  the  ball. 

The  patentees  make  no  comparison  between  the  action  of  the  pat- 
ented ball  and  of  the  gutta  percha  ball,  except  possibly  such  as  may  be 
implied  in  the  statement,  "Our  golf  ball  has  exceptionally  high-driving 
qualities."  The  comparison  is  ^tween  the  actions  of  the  patented  ball 
under  impacts  of  different  force. 

The  District  Court  correctly  said : 

'The  shell  of  the  patent  is  to  be  comparatiyely  unyielding  as  regards  the 
elastic  core  it  Incloses." 

As  the  District  Court  found,  and  as  we  find,  the  defendant's  shell 
meets  this  as  well  as  the  rest  of  the  patentees'  description  of  the  shell. 

The  defense  of  noninfringement  rests  upon  what  we  regard  as  an 
undue  limitation  of  the  claims.  Upon  what  we  regard  as  proper  con- 
struction of  the  claims,  we  find  them  valid  and  infringed. 

Petition  for  a  rehearing  denied. 

133  0.0.A.— 21 
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(217  Fed.  41) 

MANHATTAN  CANNING  CO.  v.  WILSON. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    October  6,  1914.) 

No.  2377. 

1.  Seahkn  {%i  il,  21*) — Injury  in  Sebvicb — Suit  fob  Cube  and  Wages. 

It  is  not  a  defense,  to  a  suit  by  a  seaman  to  recover  for  the  cost  of 
medical  attendance  and  care  while  disabled  by  an  injury  and  wages  dur- 
ing such  time,  that  he  had  been  guilty  of  a  violation  of  the  shipping  arti- 
cles, which  would  have  warranted  his  discharge,  where  the  master,  al- 
though having  knowledge  of  the  fact,  did  not  discharge  him. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent.  Dig.  M  39-44,  92-110, 
187;  Dec.  Dig.  §|  11,  21  .♦ 

Rights  and  liabilities  of  seamen  as  to  medical  treatment,  see  note  to 
The  Cuzco,  83  C.  C.  A.  186.1 

2.  Seamen  (J  18*) — Wages — Extba  Wages  fob  Impbopeb  Disohabge — Con- 

STBucnoN  or  Statute. 

Rev.  St  S  4527  (U.  S.  Comp.  St  1901,  p.  3077),  which  provides  that  a 
seaman  improperly  discharged  before  commencement  of  the  voyage,  or 
before  he  has  earned  a  month's  wages,  shall  be  entitled  to  one  month's 
wages  in  addition  to  those  earned,  is  not  applicable  to  a  case  where  a 
seaman  was  taken  from  the  vessel  to  a  hospital,  because  disabled,  but 
was  not  discharged. 

fEd.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  ||  76-82 ;  Dea  Dig. 

i  i8.*i 

8.  Seamen  (J  6*) — "Commencement  op  Voyage." 

Whetf  a  vessel  with  all  her  cargo  aboard  left  her  dock  to  be  towed  to 
a  buoy  in  the  bay  for  a  temporary  mooring,  her  voyage  commenced. 
[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  §§  8-18 ;   Dec  Dig. 

i  6.«i 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington;  Jeremiah  Net- 
erer,  Judge. 

Suit  in  admiralty  by  J.  W.  Wilson  against  the  Manhattan  Canning 
Company.    Decree  for  libelant,  and  respondent  appeals.    Affirmed. 

For  opinion  below,  see  210  Fed.  898. 

Charles  W.  Dorr,  Hiram  E.  Hadley,  Clyde  M.  Hadley,  and  Fred- 
erick W.  Dorr,  all  of  Seattle,  Wash.,  for  appellant. 
James  Kiefer,  of  Seattle,  Wash.,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  appellant  employed  the  appellee  in 
the  capacity  of  cook  on  the  brig  Harriet  G.,  at  $80  a  month,  for  a 
voyage  from  Seattle,  Wash.,  to  Port  Heiden,  Alaska,  and  return,  not 
exceeding  six  months.  The  appellee  signed  shipping  articles  before 
a  shipping  commissioner  on  April  21,  1913.  On  April  23,  1913,  the 
brig,  having  received  all  her  cargo,  left  her  dock  in  the  port  of  Seat- 
tle, and  was  towed  by  a  tug  to  a  buoy  in  the  bay.  Immediately  after 
she  left  the  dock,  the  appellee  fell  from  the  companion  way  leading 

from  the  poop  deck  to  the  main  deck,  and  sustained  serious  injuries. 

- — 

*For  oUier  casec  seo  tame  topic  A  S  number  in  Dec.  &  Am.  Digs.  1907  to  date»  St  Rep'r  Indexes 
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At  his  request  he  was  taken  to  a  hospital  and  remained  there  until 
May  5,  1913.  The  decree  of  the  court  below  awarded  the  appellee 
$30.60  for  hospital  services,  $50  for  medical  attendance,  and  $440  for 
his  wages  from  April  21,  1913,  to  the  end  of  the  voyage. 

[1]  The  appellee  on  the  day  before  the  accident  had  brought  aboard 
five  gallons  of  whisky,  and  the  appellant  contends  that  thereby  he 
violated  the  provision  of  the  shipping  articles  that  no  grog  was  al- 
lowed, "and  none  to  be  brought  on  board  by  the  crew,"  and  that  he 
was  drunk  at  the  time  of  the  accident,  and  the  appellant  cites  cases 
to  the  proposition  that  a  seaman  may  be  discharged  for  drunkenness 
in  the  home  port  before  the  voyage  has  beg^n.  But  the  evidence 
shows  that  the  master  overlooked  the  appellee's  breach  of  the  ship- 
ping articles  in  bringing  the  liquor  aboard,  and  promptly  confiscated 
the  whisky,  and  that  the  appellee  was  not  discharged,  although  an- 
other cook  was  employed  to  take  his  place  before  the  vessel  left  the 
harbor.  Nor  are  we  convinced  that  the  court  below  and  the  commis- 
sioner erred  in  concluding  upon  the  evidence  that  the  appellee  was 
not  drunk,  or  appreciably  under  the  influence  of  liquor,  at  the  time 
of  the  accident. 

[2]  It  is  contended  that  the  appellee's  employment  ceased  before 
the  ccMnmencement  of  the  voyage,  and  that  he  was  not  entitled  to 
wages  for  the  voyage,  or  for  wages  for  more  than  one  month,  and 
that  the  question  of  his  wages  is  controlled  by  section  4527  of  the 
Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  3077).  That  section  pro- 
vides : 

**Any  seaman  who  has  signed  an  agreement  and  is  afterward  discharged  be- 
fore the  commencement  of  the  voyage,  or  before  one  month's  wages  are  earned, 
without  fault  on  his  part  justifying  such  discharge,  and  without  bis  consent, 
shall  be  entitled  to  receive  from  the  master  or  owner,  in  addition  to  any  wages 
he  may  have  earned,  a  sum  equal  in  amount  to  one  month's  wages  as  com- 
pensation, and  may,  on  adducing  evidence  satisfactory  to  the  court  hearing 
the  case,  of  having  been  improperly  discharged,  recover  such  compensation  as 
if  it  were  wages  duly  earned." 

Conceding  that  this  statute,  which  was  repealed  as  to  vessels  en- 
gaged in  the  coastwise  trade  by  Act  June  9,  1874,  c.  260,  18  Stat. 
64  (U.  S.  Comp.  St.  1901,  p.  30(34),  was  as  to  seamen  shipped  before 
a  shipping  commissioner  on  such  vessels  revived  by  the  amendment 
of  August  19,  1890  (26  Stat.  320,  c.  801)  and  the  amendment  of  Febru- 
ary 18,  1895  (28  Stat.  667,  c.  97  [U.  S.  Comp.  St.  1901,  p.  3065]),  it 
is  not,  in  our  opinion,  applicable  to  the  present  case  for  the  reason  that 
the  appellee  was  not  discharged,  and  so  far  as  the  record  shows  he 
was  guilty  of  no  fault  justifying  discharge. 

[3]  Moreover,  the  accident  occurred  after  the  commencement  of  the 
voyage.  The  voyage  commenced  when  the  vessel,  with  her  cargo 
aboard,  left  the  dock  on  her  way  to  the  buoy.  Carver's  Carriage  by 
Sea  (5th  Ed.)  §  148 ;  Bowen  v.  Hope  Ins.  Co.,  20  Pick.  (37  Mass.)  275, 
32  Am.  Dec.  213;  Cockrane  v.  Fisher,  1  C.  M.  &  R.  809;  Sun.  Mut. 
Ins.  Co.  V.  Mississippi  Valley  Transp.  Co.  (C.  C.)  17  Fed.  919.  In 
Barker  v.  McAndrew,  18  C.  B.  &  S.  759-772,  Willes,  J.,  said: 

''The  commencement  of  the  voyage  is  the  commencement  to  do  that  for 
which  the  shipowner  is  to  he  paid  freight" 
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We  do  not  say  that  an  actual  formal  discharge  would  be  necessary 
in  order  to  entitle  an  owner  to  discharge  his  obligation  to  a  seamaai 
by  paying  him  a  month's  wages,  as  provided  for  in  section  4527.  The 
conduct  of  the  master  or  owner,  or  the  existing  circumstances,  might 
be  such  as  in  law  to  discharge  a  seaman  from  his  contract  But  that 
is  not  the  present  case,  and  it  is  not  alleged  in  the  answer  that  the  ap- 
pellee was  discharged.  Through  no  gross  negligence  of  his  own,  the 
appellee  was  injured  while  engaged  in  the  performance  of  his  duties, 
and  after  the  voyage  had  ccnnmenced.  The  case  comes  within  the  rule 
that  a  vessel  and  her  owners  are  liable  in  case  a  seaman  falls  sick  or 
is  wounded  in  the  service  of  the  ship,  to  the  extent  of  his  maintenance 
and  cure,  and  to  his  wages  at  least  as  long  as  the  voyage  is  continued. 
The  Osceola,  189  U.  S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760;  The 
New  York,  204  Fed.  764,  123  C.  C.  A.  214 ;  The  Santa  Clara  (D.  C.) 
206  Fed.  179;  The  Nyack,  199  Fed.  383,  118  C.  C.  A.  67. 

The  appellee  invokes  the  power  of  this  court  on  the  appeal  to  add 
to  the  decree  a  provision  for  the  payment  of  his  maintenance  during 
the  time  of  his  disability.  But  we  find  nothing  in  the  record  to  justify 
such  an  award.  There  is  no  proof  that  the  appellee  expended  any  sum 
or  incurred  a  debt  for  maintenance,  or  that  the  hospital  charges  did  not 
cover  all  costs  of  maintenance. 

The  decree  is  affirmed. 


(220  Fed.  297) 

JACKSON  CO.  et  aL  v.  GARDINER  INV.  CO. 
(Circuit  Court  of  Appeal^  First  Circuit    January  30,  1916.) 

No.  1067. 

On  petition  for  rehearing.    Denied. 

For  former  opinion,  modifying  decree  for  complainants,  see  217 
Fed.  350,  133  C.  C.  A.  266. 

BINGHAM,  Circuit  Judge.  The  appellees,  in  their  petition  for 
rehearing,  reiterate  the  contention,  urged  by  them  at  the  argument, 
that  Mason  v.  Pewabic  Co.,  133  U.  S.  50,  10  Sup.  Ct  224,  33  L.  Ed. 
524,  is  "substantially  on  all  fours  with  the  present  case."  That  we 
have  been  unable  so  to  regard  the  decision  referred  to  we  think  suf- 
ficiently obvious  from  our  opinion  handed  down  November  19,  1914, 
in  which  specific  comment  upon  it  was  deemed  unnecessary.  In  that 
case  it  appeared  that  the  majority  shareholders  in  the  Pewabic  Mining 
Company  undertook  to  liquidate  the  company  and  sell  its  assets  to 
themselves  for  shares  of  stock  of  the  par  value  of  $50,000  in  a  cor- 
poration which  they  were  to  organize,  and,  although  provision  was 
made  whereby  a  stockholder,  who  declined  to  take  stock  in  the  new 


JACKSON  CO.  V.  GARDINEB  INV.  CO.  325 

company,  could  receive  his  pro  rata  share  in  money,  it  was  found  by 
the  master  that  the  fair  cash  value  of  the  assets  of  the  company  was 
$498,412.24,  and  not  $50,000,  for  which  the  majority  had  decided  to 
sell  them.  The  majority,  therefore,  were  undertaking  to  sell  the  as- 
sets of  the  company  to  themselves,  and  at  a  price  so  grossly  inadequate 
as  to  amount  to  fraud  in  fact.  In  this  case,  on  the  other  hand,  the  ma- 
jority were  not  undertaking  to  sell  to  themselves,  but  to  the  Nashua 
Company,  in  which  they  had  no  interest.  The  price  was  not  grossly 
inadequate ;  and  it  is  expressly  found  that  in  doing  what  they  did  the 
majority  acted  without  fraud  and  in  good  faith.  As  the  facts  in  the 
Pewabic  Case  differ  so  materially  from  those  here  under  considera- 
tion, it  evidently  is  not  and  could  not  be  controlling  here ;  and  we  think 
further  comment  upon  it  unnecessary. 

The  position  is  also  taken  that  the  decision  handed  down  Novem- 
ber 19,  1914,  overrules  the  one  rendered  when  the  case  was  previously 
before  the  court  (200  Fed.  113,  118  C.  C.  A.  287)  on  exceptions  to  an 
order  of  the  District  Court  entering  an  ad  interim  injunction,  and  con- 
travenes the  rule  that  questions  once  decided  will  not  be  re-examined 
on  a  subsequent  transfer  of  the  same  case.  This  contention  is  based 
on  a  false  assumption,  for,  as  pointed  out  in  our  decision  of  Novem- 
ber 19,  1914,  the  facts  alleged  in  the  bill,  and  upon  which  the  first  de- 
cision was  based,  were  not  the  same  as  those  found  by  the  masters 
(217  Fed.  351,  133  C.  C.  A.  267).  According  to  the  allegations  of  the 
bill,  the  value  of  the  assets  of  the  Jackson  Company,  as  represented  by 
a  share  of  stock,  was  $3,277.51,  and  the  owner  of  a  share,  under  the 
terms  of  the  sale,  was  required  to  take  1^  shares  of  Nashua  Company 
stock  in  payment  for  his  share,  or  the  sum  of  $975  in  cash,  which 
would  be  less  than  one-third  of  the  alleged  value  of  what  he  surren- 
dered. As  a  dissenting  stockholder,  according  to  the  alleged  facts, 
would  be  required  to  take  either  a  grossly  inadequate  sum  for  his  in- 
terest in  the  company  or  to  take  stock  in  the  Nashua  Company,  it  was 
very  properly  held  that  the  effect  of  the  transaction  was  to  compel  the 
minority  shareholders  to  take  stock,  a  thing  which  was  beyond  the 
power  of  the  majority  to  require  them  to  do. 

The  further  contention  is  made  that  the  majority  never  determined 
that  the  value  of  a  shareholder's  interest  in  the  Jackson  Company  rep- 
resented by  a  share  of  stock  was  $975,  but  that  they  determined  it  to 
be  of  the  value  of  $3,277.51.  The  case  discloses  that  the  valuation  of 
$3,277.51  was  obtained  from  a  report  of  a  stockholders'  committee, 
and  was  based  on  an  appraisal  of  the  Jackson  Company's  real  estate 
and  tangible  property,  as  made  by  the  official  agents  of  certain  mutual 
insurance  companies,  and  the  quick  assets  of  the  company  taken  at 
their  face  value.  It  is  well  known  that  mutual  insurance  companies,  in 
determining  the  value  of  mill  properties  for  purposes  of  insurance, 
do  so  upon  the  replacement  theory,  and  it  is  evident  that  the  valuation 
of  $3,277.51  was  arrived  at  in  this  way.  This  is  also  shown  from  the 
fact  that  the  masters  found  that  the  value  of  a  share  of  Jackson  Com- 
pany stock,  ascertained  upon  the  replacement  theory,  was,  in  May, 
1911,  $2,721.27,  and  in  May,  1913,  $3,228.13. 
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That  the  majority  shareholders  considered  the  fair  cash  value  of 
the  assets  of  the  Jackson  Company,  as  represented  by  a  share  of  its 
stock,  to  be  $975,  and  that  that  was  the  basis  upon  which  they  agreed 
to  make  the  sale,  is  pointed  out  in  our  opinion  (217  Fed.  352,  133  C.  C. 
A.  268),  and  needs  no  further  consideration. 

Entertaining  these  views,  the  members  of  the  court  who  concurred 
in  the  opinion  of  November  19,  1914,  do  not  deem  it  necessary  to  re- 
open the  case  for  further  argument. 

The  petition  for  rehearing  is  denied. 


(217  Fed.  1) 

AMRRICAN  WOOLEN  CO.  v.  STEWART. 

(Circuit  Court  of  Appeals,  First  Circuit    October  16,  1914.) 

No.  1060. 

L  Master  and  Servant  (5  286*) — Injuries  to  Servant — ^Danoerous  Ma- 
chine— Negligence — Question  for  Jury. 

In  an  action  for  injuries  to  an  inexperienced  servant  in  defendant's 
woolen  mill,  by  having  his  hand  drawn  between  the  carding  and  hickey 
rolls  of  a  finishing  machine  on  which  he  was  employed,  while  he  was  at- 
tempting to  remove  waste  from  the  hickey  roll,  as  he  had  seen  others  do, 
evidence  held  to  require  subipission  to  the  jury  of  the  question  of  defend- 
ant's negligence  in  failing  to  warn  plaintiff  of  the  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  D\g,  §§  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig. 
§  286.  ♦] 

2.  Negligence  (§  97*) — ^Injuries  to  Servant — Instructions — Comparativs 
Negligence. 

In  an  action  for  injuries  to  a  servant  by  getting  his  hand  caught  be^ 
tween  the  rolls  of  a  wool- finishing  machine,  the  court  charged  that  if  de- 
fendant was  careless  in  giving  plaintiff  proper  instructions,  and  plaintiff 
was  heedless,  his  heedlessness,  co-operating  with  that  of  the  defendant, 
would  not  prevent  recovery  because  the  injury  would  not  be  the  sole  re- 
sult of  the  boy's  fault,  the  fundamental  fault  being  that  of  defendant  in 
not  giving  him  proper  instructions.  Held  erroneous,  as  submitting  the 
doctrine  of  comparative  negligence,  which  is  not  a  part  of  the  law  of 
New  Hampshire,  where  the  accident  occurred. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  §§  96,  162 ;   Dec. 

Dig.  §  97.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire;  Edgar  Aldrich,  Judge. 

Action  by  Andrew  G.  Stewart,  by  his  next  friend,  against  the  Amer- 
ican Woolen  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Robert  L.  Manning,  of  Manchester,  N.  H.  (Jones,  Warren,  Wilson  & 
Manning,  of  Manchester,  N.  H.,  on  the  brief),  for  plaintiff  in  error. 

Alexander  Murchie,  of  Concord,  N.  H.  (D.  J.  Harrigan,  of  Hillsboro, 
N.  H.,  on  the  brief),  for  defendant  in  error. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

■ . —  ■ 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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BINGHAM,  Circuit  Judge.  The  plaintiff,  Andrew  G.  Stewart,  z 
minor,  brings  this  action  by  his  father,  and  next  friend,  against  the 
American  Woolen  Company  to  recover  damages  for  injuries  received 
on  the  10th  of  June,  1913,  while  in  the  employment  of  that  company, 
by  reason  of  his  hand  being  drawn  between  the  carding  and  the  hickey 
rolls  of  a  finishing  machine ;  it  being  one  of  four  machines  constituting 
a  set  of  cards  upon  which  he  was  employed. 

The  declaration  contained  two  counts.  The  case  proceeded  to  trial 
upon  the  second  count,  the  first  having  been  waived.  The  second  count 
was  framed  under  the  employers'  liability  statute  of  New  Hampshire 
(chapter  163,  Laws  of  1911),  and  the  negligence  complained  of  was, 
among  other  things,  the  failure  of  the  defendant  to  warn  and  instruct 
the  plaintiff  as  to  the  dangers  of  his  employment  and  the  manner  of 
doing  his  work.    The  jury  returned  a  verdict  for  the  plaintiff. 

The  case  is  now  here  on  the  defendant's  bill  of  exceptions,  and  the 
errors  assigned  are  to  the  refusal  of  the  court  to  direct  a  verdict  for  the 
defendant  at  the  close  of  all  the  evidence,  and  to  the  court's  failure  to 
properly  instruct  the  jury  upon  the  question  of  contributory  negligence. 

At  the  time  the  accident  occurred,  the  New  Hampshire  statute  under 
which  this  action  was  brought  provided  that,  in  an  action  for  personal 
injuries  sustained  by  an  employe,  while  engaged  in  manual  labor  in  an 
employment  of  the  character  here  in  question,  it  should  not  be  a  de- 
fense that  the  injury  was  caused  by  the  negligence  of  a  fellow  employe, 
or  that  the  employe  assumed  the  risk  of  ijijury,  and  that  the  burden  of 
proving  contributory  negligence  should  be  upon  the  defendant.  Boody 
V.  Co.,  77  N.  H.  208,  90  Atl.  859.. 

[1]  We  are  of  the  opinion  that  the  first  assignment  of  error  cannot 
be  sustained.  We  have  examined  the  evidence  as  to  the  defendant's 
negligence  and  the  plaintiff's  freedom  from  fault,  and,  without  going 
into  a  detailed  discussion  of  it,  it  seems  to  us  that — inasmuch  as  it  ap- 
pears the  plaintiff  was  a  boy  16  years  of  age,  that  he  had  had  little  or 
no  experience  about  machinery,  that  he  was  acting  in  the  performance 
of  his  duty  in  attempting  to  remove  the  waste  from  the  hickey  roll,  that 
he  had  seen  others,  including  the  servant  who  was  delegated  to  instruct 
him  as  to  the  method  of  doing  his  work,  remove  waste  with  their  hands 
from  the  cards  while  they  were  in  motion,  that  he  had  not  been  warned 
of  the  danger  of  doing  the  work  in  this  way,  or  instructed  as  to  any 
other  method  or  way  of  doing  it,  that  the  machinery  was  complicated, 
that  he  had  worked  about  the  machines  but  a  brief  period,  and  that  he 
was  injured  on  his  first  attempt  to  remove  the  waste  from  the  hickey 
roll — the  trial  court  was  fully  justified  in  submitting  the  case  to  the 
jury.  Lapelle  v.  Paper  Co.,  71  N.  H..346,  51  Atl.  1068;  Disalets  v. 
Co.,  74  N.  H.  440,  69  Atl.  263 ;  Goodale  v.  York,  74  N.  H.  454,  69  Atl. 
525;  Driscoll  v.  Rolfe,  75  N.  H.  586,  71  Atl.  379;  I^ane  v.  Manchester 
Mills,  75  N.  H.  102,  71  Atl.  629. 

[2]  The  second  error  complained  of  arises  on  the  defendant's  ex- 
ception to  the  charge  of  the  court  to  the  jury,  wherein  he  said : 

**If  you  should  find  that  the  defendant  was  careless  in  not  discharging  its 
duty  in  respect  to  giving  sufficient  instructions  to  the  boy,  and  you  should 
find  the  boy  was  heedless,  that  they  were  heedless  because  at  fault  in  not  suf- 
ficiently impressing  upon  the  boy's  mind  the  dangers*  his  heedlessness,  co- 
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operating  under  snch  drcnmstanoes  as  that,  would  not  prevent  Ills  recovering, 
because  the  injury  would  not  be  the  sole  result  of  the  fault  of  the  boy.  There 
would  be  the  fundamental  fault  of  the  defendant  In  not  giving  the  boy 
proper  instructions.'' 

This  instruction  is  manifestly  erroneous.  It  is  a  statement  of  the 
doctrine  of  comparative  negligence  which  is  not  a  part  of  the  common 
law  of  New  Hampshire,  nor  in  any  way  recognized  by  the  provisions 
of  the  act  under  which  this  action  is  brought.  It  allowed  the  jury  to 
find  a  verdict  for  the  plaintiff,  notwithstanding  they  might  find  that  he 
was  negligent  and  that  his  negligence  contributed  to  his  injury. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  is  set 
aside,  and  the  case  is  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion ;  and  the  plaintiff  in  error  recoven 
its  costs  in  this  court 


(217  Fed.  3) 

In  re  JUOUS  BROS. 

(Circuit  Court  of  Appeals,  Second  Circuit    August  10,  1914.) 

No.  203. 

t  Bankbuptct  (8  100*) — Adjudication  in  Involuntabt  Pboceedinos — ^Ef- 
fect AS  Estoppel. 

If  a  petition  in  involuntary  bankruptcy  charges  different  acts  of  bank- 
ruptcy, and  the  adjudication  does  not  show  upon  which  one  it  proceeded, 
it  does  not  render  either  charge  res  judicata  in  the  further  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  CJent  Dig.  ||  60,  131,  141- 
144 ;   Dec.  Dig.  |  100.*] 

2.  Bankruptcy  (§  407*) — Grounds  fob  Refusing  Discharge — Fraudulent 
Transfer  of  Property. 

The  provision  of  Bankr.  Act  1898  (Act  July  1,  1898,  c.  541)  $  14b  (4), 
30  Stat  550  (U.  S.  Comp.  St  1901,  p.  3427),  as  amended  by  Act  Feb.  6, 
1903,  c.  487,  I  4,  32  Stat  797  (U.  S.  Comp.  St  Supp.  1911,  p.  1496),  mak- 
ing a  transfer  of  property  by  a  debtor,  within  four  months  prior  to  bank- 
ruptcy, with  intent  to  hinder,  delay,  or  defraud  his  creditors,  ground  for 
denying  a  discharge,  includes  two  classes  of  transfers:  First  those  made 
with  actual  fraudulent  intent ;  and,  second,  those  where  from  the  terms  of 
the  agreement  or  the  nature  of  the  transaction  itself,  the  fraudulent  in- 
tent is  presumed  as  an  inference  of  law.  But  a  bona  fide  transfer  of 
property  for  a  valuable  consideration  is  not  within  the  provision,  al- 
though it  may  in  fact  hinder  and  delay  creditors,  or  result  in  a  prefer- 
ence; the  statute  recognizing  the  distinction  between  an  intent  to  de- 
fraud and  an  intent  to  prefer,  which  latter  is  not  made  ground  for  de- 
nial of  a  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  729-731, 
737,  738,  740-751,  758,  760,  761 ;   Dec.  Dig.  |  407.*1 

8.  Bankruptcy  (§  407*) — Right  to  Discharge — Fraudulent  Transfer  of 
Property. 

The  sale  and  transfer  by  the  members  of  an  insolvent  mercantile  part- 
nership, within  four  months  prior  to  bankruptcy  proceedings  against 
them,  of  all  their  property  for  its  full  value  to  a  corporation  organized 
by  friends,  who  were  not  creditors,  for  the  purpose  of  making  the  pur- 
chase, and  the  placing  of  the  proceeds  in  the  hands  of  an  attorney  to  be 
used  in  discharging  their  indebtedness  as  far  as  possible,  without  prefer- 
ence, by  payment  of  his  pro  rata  share  to  each  creditor  who  would  ac- 
cept the  same  in  composition  of  his  claim,  was  not  a  transfer  with  intent 

*For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  rndezee 
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to  hinder,  delay,  or  defraud  creditors,  which  barred  the  right  of  the 
partners  to  a  discharge  under  Bankr.  Act  18&8  (Act  July  1,  1898,  c.  541) 
§  14b  (4),  80  Stat  550  (U.  S.  Comp.  St  1901,  p.  3427),  as  amended  by 
Act  Feb.  5,  1903,  c.  487,  |  4,  32  Stat  797  (U.  S.  CJomp.  St  Supp.  1911, 
p.  1496). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  729-731, 
737,  738,  740-751,  758,  760,  761 ;   Dec.  Dig.  $  407.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  is  an  appeal  from  an  order  and  decree  entered  in  the  United 
States  EHstrict  Court  for  the  Southern  District  of  New  York  denying 
the  petition  of  George  Julius  and  Simon  Julius  trading  as  Julius  Bros., 
bankrupts,  for  their  discharge.  This  decree  was  entered  on  October 
24,  1913. 

The  bankrupts  are  brothers  and  were  engaged  as  copartners  in  the  manu- 
facturing of  waists  In  the  borough  of  Manhattan,  In  the  city  of  New  York, 
under  the  firm  name  of  Julius  Bros.  On  June  7,  1910,  the  entire  stock  In 
trade,  machinery,  fixtures,  and  accounts  receivable  were  transferred  by  bill 
of  sale  to  a  corporation  organized  for  the  purpose  by  friends  of  the  bank- 
rupts, none  of  whom  were  creditors.  The  purchase  price,  $1,550,  was  put 
into  the  hands  of  their  counsel  to  distribute  among  such  of  the  creditors  as 
were  willing  to  accept  25  per  cent,  and  was  paid  over  to  all  the  creditors 
with  the  exception  of  the  two  protesting  creditors.  The  nonassenting  cred- 
itors thereafter  obtained  judgments  against  the  bankrupts.  On  July  23,  1910, 
Peter  Pressman  obtained  judgment  for  $599.45.  On  July  27,  1910,  Frank  & 
Sons  obtained  judgment  for  $405.71.  Executions  were  returned  unsatisfied. 
These  creditors,  in  conjunction  with  one  Herzog,  on  a  claim  for  costs  as- 
signed to  him,  thereupcm  filed  a  petition  in  Involuntary  bankruptcy,  on  Sep- 
tember 15,  1910,  and  adjudication  was  ordered  on  September  30,  1910.  Sched- 
ules were  filed  January  13,  1911,  setting  out  as  sole  liabilities  the  above  judg- 
ments and  no  assets. 

For  opinion  below,  see  209  Fed.  371. 

Malcolm  Sundheimer,  of  New  York  City,  for  appellants. 
Harry  L.  Herzog,  of  New  York  City,  for  appellees. 

Before  LACOMBE,  COXE,  and  ROGERS,  Circuit  Judges. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
discharge  of  the  bankrupts  has  been  refused,  and  we  are  asked  to 
determine  on  this  appeal  whether  error  was  committed  in  denying  them 
their  discharge.  The  granting  of  a  discharge  is  not  a  matter  which  is 
optional  or  discretionary  with  the  court.  The  statute  provides  that  the 
judge  shall  hear  the  application  for  a  discharge  and  shall  discharge 
the  applicant  unless  statutory  cause  for  refusing  the  discharge  is 
shown.  It  is  made  the  duty  of  the  court  to  refuse  to  discharge  a  bank- 
rupt if  it  appears  that  he  has  "at  any  time  subsequent  to  the  first  day 
of  the  four  months  immediately  preceding  the  filing  of  the  petition, 
transferred,  removed,  destroyed  or  concealed  or  permitted  to  be  re- 
moved, destroyed  or  concealed,  any  of  his  property  with  intent  to 
hinder,  delay,  or  defraud  his  creditors."  Bankr.  Act  1898,  §  14b,  as 
amended  by  Act  Cong.  Feb.  5,  1903,  32  Stat.  797. 

It  IS  necessary,  therefore,  to  consider  whether  the  bankrupts  did 
within  four  months  of  the  filing  of  the  petition  in  bankruptcy  make  a 

*For  oUier  cases  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date»  ft  Rep'r  Indexes 
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transfer  of  their  property  with  intent  to  hinder,  delay,  or  defraud 
their  creditors  within  the  meaning  of  the  Bankruptcy  Act.  The  spe- 
cial master  thought  they  had,  and  his  finding  was  confirmed  by  the 
District  Judge.  We  think  both  the  special  master  and  the  District 
Judge  reached  the  conclusion  with  no  little  reluctance.  The  special 
master  stated  that  he  was  "satisfied  that  these  bankrupts  made  an 
honest  failure  and  an  honest  attempt  to  settle,  but  the  method  of 
settlement  adopted  was  at  fault."  And  the  District  Judge  in  his  opin- 
ion said,  after  stating  that  the  transfer  was  "fraudulent"  within  the 
meaning  of  the  act  and  that  notwithstanding  the  fact  that  the  bank- 
rupts may  have  thought  they  had  the  right  to  make  it  "because  fraud 
is  not  synonymous  with  personal  sin,  and  a  man  may  honestly  justify 
quite  illegal  purposes.  Nor  is  it  one's  inward  justification  of  his  con- 
duct which  counts,  for  this  is  not  a  court  of  conscience ;  it  is  wholly 
a  question  of  whether  the  things  proposed  did  in  fact  result  in  de- 
priving the  creditors  of  their  rights." 

In  all  that  was  done  we  have  no  reason  to  doubt  the  entire  good 
faith  of  these  bankrupts,  and  of  their  counsel,  throughout  the  whole 
of  this  unfortunate  difficulty.  The  bankrupts  apparently  made  an 
honest  failure,  and  acting  under  the  advice  of  a  committee  of  their 
creditors  and  a  lawyer,  who  represented  them  and  the  majority  of 
the  creditors  jointly  they  attempted,  in  order  to  save  expense,  to  ad- 
just their  trouble  through  a  common-law  composition  agreement.  But 
unhappily  a  few  of  the  creditors  declined  to  agree  to  it.  In  all  such 
cases  a  single  creditor  is  in  a  position  where  he  can  make  a  good  deal 
of  trouble,  if  so  disposed. 

The  other  creditors,  when  they  knew  all  the  circumstances  connected 
with  the  failure,  were  willing  to  accept  25  cents  on  the  dollar  and  to 
settle  their  claims  on  that  basis.  The  record  shows  that  while  the 
matter  was  pending  Mr.  Herzog,  an  attorney  acting  for  certain  cred- 
itors, went  to  see  the  attorney  who  was  acting  for  the  bankrupts,  and 
stated  to  him  that  he  would  not  consent  to  the  proposed  terms  "unless 
he  was  going  to  get  something  in  addition  for  his  client" — ^that." when- 
ever he  got  into  a  bankruptcy  matter  his  client  ought  to  be  treated  upon 
a  separate  basis  or  a  better  basis  than  anybody  else,  because  when  they 
represented  creditors  they  were  treated  that  way."  He  was  informed 
that  what  he  sought  he  could  not  obtain,  that  no  one  creditor  would 
be  given  more  than  another,  and  that  the  settlement  "was  going  through 
in  the  right  way  or  it  was  not  going  through  at  all."  To  this  Herzog 
is  said  to  have  replied  that  "he  had  to  make  a  showing,  and  that  the 
only  showing  he  could  make  was  to  show  dollars  and  cents,  and  by 
getting  his  clients  a  better  settlement  than  anybody  else."  He  was 
informed  that  there  was  money  deposited  for  him  "which  would  be 
available  to  him  the  same  as  anybody  else."  To  this  he  replied  that 
he  would  not  take  it,  "but  would  fight  the  thing  through  the  court, 
and  made  various  threats."  The  record  also  discloses  that  one  of  the 
objecting  creditors  stated  to  the  attorney  for  the  creditors'  committee 
that  he  would  sign  the  composition  a^eement  of  25  cents  "cash  extra 
on  the  side."    The  proposal  was  indignantly  rejected. 

Instead  of  coming  into  the  bankruptcy  court  and  offering  a  composi- 
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tion  in  the  statutory  manner,  thereby  avoiding  any  attempt  of  one  cred- 
itor to  secure  an  advantage  over  another,  a  plan  had  been  conceived 
of  forming  a  corporation  to  purchase  the  assets  of  this  insolvent  part- 
nership for  $1,500. 

The  creditors'  committee  had  reported  that  "everything  was  worth 
about  $1,250,"  but  "they  wanted  to  make  it  a  round  sum,  and  they 
thought,  if  we  could  pay  25  cents  on  the  dollar  cash,  all  the  creditors 
would  come  in,  and  that  is  how  the  sum  of  25  cents  cash  was  arrived 
at.  That  was  the  way  that  was  arrived  at,  and  that  amounted  to  $1,- 
550."  The  consideration,  therefore,  amounted  to  a  few  hundred  dol- 
lars in  excess  of  what  the  creditors'  committee  thought  the  assets  were 
worth  at  the  time.  Four  individuals,  none  of  them  creditors,  but  each 
a  friend  of  the  bankrupts,  furnished  this  money  and  received  in  re- 
turn stock  representing  that  amount  in  the  new  corporation. 

[1]  The  petition  upon  which  Julius  Bros,  were  adjudged  bankrupts 
alleged  two  grounds  for  proceeding  against  them  in  involuntary  bank- 
ruptcy : 

(1)  That  these  persons  had  transferred  their  property  with  intent 
to  hinder,  delay,  or  defraud  their  creditors. 

(2)  That  while  insolvent  they  transferred  their  property  with  intent 
to  prefer  creditors. 

Julius  Bros,  did  not  appear  or  interpose  any  defense,  and  they  were 
accordingly  duly  adjudicated  bankrupts.  From  that  decree  no  ap- 
peal was  ever  taken,  and  it  must  be  taken  as  having  conclusively  es- 
tablished their  status  as  bankrupts;  the  court  having  had  jurisdiction. 
But  the  rule  is  that  if  the  petition  charges  different  acts  of  bankruptcy, 
as  it  did  in  this  case,  and  the  adjudication  does  not  show  upon  which 
one  of  them  it  proceeded,  and  that  is  the  case  here,  it  does  not  render 
either  charge  res  judicata  in  the  further  proceedings.  In  re  Letson, 
157  Fed.  7S,  84  C.  C.  A.  582  (1907). 

When  the  bankrupts  subsequently  and  in  due  course  asked  for 
their  discharge,  it  was  refused,  on  the  ground  that  they  had  made  a 
transfer  of  their  property  with  intent  to  hinder,  delay,  and  defraud 
creditors;  and  from  this  order  the  appeal  has  been  taken,  and  that 
question  is  therefore  properly  before  this  court,  and  is  now  to  be  de- 
termined. 

[2]  The  courts  make  a  distinction  between  a  conveyance  intended 
to  hinder,  delay,  and  defraud  creditors  and  one  executed  with  an  in- 
tent to  prefer  some  creditors  over  others.  The  Bankruptcy  Act  recog- 
nizes such  a  distinction  between  the  intent  to  defraud  and  the  intent 
to  prefer.  See  Van  Iderstine  v.  National  Discount  Co.,  227  U.  S.  575, 
582,  33  Sup.  Ct.  343,  57  L.  Ed.  652  (1913).  There  is  no  necessary  con- 
nection between  the  two  The  act  provides  that  a  bankrupt  shall  be 
denied  his  discharge  if  he  has  transferred  his  property  with  intent  to 
hinder,  delay,  or  defraud  his  creditors;  but  it  does  not  refuse  him 
his  discharge,  if  he  has  made  a  conveyance  for  the  purpose  of  giving 
a  preference.  Under  certain  circumstances,  if  he  has  given  a  prefer- 
ence, the  transfer  may  be  avoided,  and  the  fact  that  a  preference  has 
been  given  is  in  itself  an  act  of  bankruptcy.    And  the  sole  question 
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now  IS,  not  whether  the  transfer  gave  a  preference,  but  whether  it 
was  made  with  the  intent  to  hinder,  delay,  or  defraud  creditors. 

The  words  used  in  the  act,  "with  intent  to  hinder,  delay  or  defraud 
his  creditors,"  have  been  borrowed  from  the  statute  of  13  Eliz.  c.  5^ 
relating  to  fraudulent  conveyances,  and  have  no  doubt  the  same  mean- 
ing in  the  Bankruptcy  Act  that  the  courts  have  given  to  them  when 
used  in  the  statute  of  Elizabeth.  It  is  noteworthy  that  the  old  Eng- 
lish statute,  after  enacting  that  transfers  made  with  intent  to  hinder^ 
delay,  or  defraud  creditors  should  be  "utterly  void,"  went  on  to  pro- 
vide that  this  rule  should  not  apply  to  bona  fide  transfers  for  a  good 
consideration,  and  the  courts  have  construed  "a  good  consideration" 
in  this  connection  to  mean  one  founded  on  value.  In  the  case  at  bar 
the  transfer  was  made  in  entire  good  faith  and  for  a  valuable  consid- 
eration. 

The  intent  to  defraud  is  something  distinct  from  the  mere  intent  to 
delay  or  hinder.  But  there  is  no  distinction  between  delaying  and  hin- 
dering. The  statute  must  be  construed  according  to  its  reasonable  intent 
and  object,  "and  by  a  reasonable  construction  only  such  hindrance  and 
delay  as  will  operate  as  a  fraud  come  within  its  operation."  Bump 
on  Fraudulent  Conveyances  (3d  Ed.)  p.  20.  This  author,  after  stating 
that  the  presence  of  intent  is  essential,  goes  on  to  explain  that : 

"The  transfer  must  also  be  devised  and  contrlyed  of  malice,  fraud,  coyin^ 
collusion,  or  guile."    Id.  Pw  22. 

There  are  two  classes  of  transfers  undgr  the  act: 

(1)  Those  which  have  been  entered  into  with  actual  fraudulent  in- 
tent. 

(2)  Those  where,  from  the  terms  of  the  agreement  or  the  nature  of 
the  transaction  itself,  the  fraudulent  intent  is  presumed  to  exist  as  an 
inference  of  law. 

In  the  one  class  the  fraudulent  intent  is  always  a  question  of  fact,, 
and  in  the  other  it  is  a  question  of  law.  Thus  if  one  who  is  insolvent 
makes  a  voluntary  transfer  of  his  property,  receiving  no  valuable  con- 
sideration therefor,  the  law  will  infer  the  intent,  even  though  he  may 
have  made  the  transfer  with  an  honest  motive.  In  such  cases  no  evi- 
dence of  intention  can  be  received  to  change  that  presumption.  Such 
a  conveyance  necessarily  operates  to  hinder,  delay,  or  defraud  the 
creditors,  and  the  grantor  will  in  such  a  case  be  presumed  to  intend 
the  natural  and  necessary  consequences  of  his  acts. 

The  law  applicable  to  the  facts  of  the  case  now  before  us  may  be 
found  correctly  laid  down  in  the  following  statement: 

"One  in  debt  may  sell  his  property,  although  the  effect  of  the  sale  Is  to 
hinder  creditors,  if  the  sale  is  not  made  for  that  purpose,  and  a  debtor,  al- 
though in  failing  circumstances  or  insolvent,  may  dispose  of  his  property 
in  good  faith  to  obtain  mcmey  to  meet  his  obligations,  although  such  sale 
may  in  fact  hinder  and  delay  his  creditors."    20  Cyc.  464,  465,  and  cases  cited. 

[3]  We  think  this  principle  is  decisive  of  this  case.  There  was 
no  intent  to  defraud,  and  no  intent  to  hinder  or  delay,  creditors.  On 
the  contrary,  the  intent  was  to  sell  the  property  for  full  value  and  use 
the  entire  proceeds  to  discharge  as  far  as  possible  the  obligations  of 
the  debtors,  without  a  preference  to  any  one  over  another. 


IN  BE  JULIUS  BROS.  333 

The  Supreme  Court  of  Massachusetts  more  than  100  years  ago 
had  a  case  before  it  which  in  principle  resembles  that  now  before  the 
court.  In  Hatch  v.  Smith,  5  Mass.  42  (1809),  it  appears  that  one  Smith 
was  insolvent,  but  desirous  of  satisfying  his  creditors,  as  far  as  the 
circumstances  permitted.  He  decided  that,  if  there  was  a  general  as- 
sent on  the  part  of  his  creditors,  he  would  make  an  assignment  of 
the  bulk  of  his  property,  probably  all  except  his  household  furniture, 
to  be  equally  paid  pro  rata  to  and  among  such  creditors  as  should  be- 
come parties  to  the  agreement.  The  creditors  were  to  release  Smith 
from  any  further  liability  to  them.  The  creditors  generally  assented, 
and  the  transfer  of  the  property  was  made.  One  of  the  creditors,  the 
plaintiff.  Hatch,  refused  his  assent.  The  transaction  was  entered  into 
with  deliberation,  apparent  fairness,  and  no  corrupt  intention.  There 
was  no  resulting  trust  of  any  kind  for  the  benefit  of  Smith,  the  in- 
solvent. There  was  an  absolute  conveyance  of  Smith's  interest  to  the 
use  of  such  creditors  as  wer^  parties  to  the  contract.  The  amount  of 
the  debts  due  from  the  insolvent  greatly  exceeded  the  value  of  the 
property  conveyed  for  their  satisfaction.  It  is  not  necessary  to  con- 
sider the  various  objections  which  were  made  to  this  arrangement  by 
the  objecting  creditor.  They  were  carefully  considered  by  the  court 
and  all  were  regarded  as  untenable.  The  conclusion  of  the  court  was 
stated  as  follows : 

**We  do  not  think  that  the  contract  between  Smith  and  his  creditors  can  be 
construed  to  have  been  made  with  an  intent  to  defeat  or  delay  his  credllors.'' 

In  the  course  of  the  opinion  the  court  made  the  following  statement, 
which  we  adopt  and  apply  to  the  case  now  before  us : 

**There  was  certainly  nothing  wrong,  when  Smith  found  himself  in  in- 
solvent circumstances,  to  disclose  his  situation  to  his  creditors,  and  to  pro- 
pose to  pay  them,  in  equal  proportion,  as  far  as  his  ability  extended,  and  to 
obtain  tiierefor  a  discharge  from  his  debts.  On  the  part  of  his  creditors 
there  was  nothing  iniquitous  in  acceding  to  such  a  proposal.  And  if  there 
were  any  of  Smith's  creditors,  who  dislil^ed  the  terms  which  were  offered,  and 
preferred  the  chance  of  obtaining  satisfaction  by  other  means,  it  was  com- 
petent and  right  for  them  to  refuse.  But  there  seems  no  good  reason  why 
such  refusal  should  prevent  Smith  and  the  other  creditors  from  executing  an 
accommodation,  which  appears  so  humane  and  Just.  Still,  however,  if  any 
of  the  reasons,  offered  on  the  part  of  the  plaintiff,  are  available  to  the  pur- 
pose, for  which  they  were  intended — to  show  that  the  contract  is  void,  as  it 
respects  the  creditors  who  are  not  parties  to  it — the  plaintiff  must  prevaU, 
and  the  persons  summoned  as  trustees  adjudged  to  be  so." 

The  learned  District  Judge  seems  to  have  relied  upon  South  Danvers 
National  Bank  v.  Stevens,  5  App.  Div.  392,  39  N.  Y.  Supp.  298  (1896), 
where  the  Appellate  Division  of  the  Supreme  Court  of  New  York  said : 

"In  addition,  we  think,  with  the  learned  trial  Judge,  that  the  assignment 
was  fraudulent  in  fact  There  is  no  doubt  as  to  a  debtor's  right  to  go  to 
creditors  with  a  view  of  effecting  an  amicable  settlement,  and  in  the  course 
thereof  informing  such  creditors  that  a  failure  to  compromise  will  necessitate 
an  assignment  But  this  is  quite  another  thing  from  doing  what  was  done 
here,  namely,  formally  executing  an  assignment  and  then  using  it  as  a  weapon 
for  the  purpose  of  coercing  a  creditor  into  an  agreement  by  which  he  gives 
to  the  committee  having  charge  of  carrying  out  a  composition  the  right  to 
discharge  the  debt,  and  thus  foregoing  the  right  which  the  creditor  has,  not 
only  to  receive  a  distributive  share  of  his  debtor's  property,  but  also  to  pro* 
ceed  for  the  balance  against  such  debtor." 
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That  statement  must  be  construed  in  the  light  of  the  facts  as  they 
existed  in  the  case  then  before  the  court.  A  partnership  was  insol- 
vent, and  in  September,  1891,  made  an  agreement  in  writing  with  its 
creditors  that  it  would  place  its  affairs  in  the  hands  of  a  committee 
of  its  creditors,  who  should  realize  upon  its  assets  and  divide  the  pro- 
ceeds equitably  among  the  creditors.  One  of  the  creditors  declined 
to  accede  to  the  arrangement,  and  began  an  action  against  the  parties 
on  a  note  given  by  them.  That  action  was  commenced  in  March, 
1892.  Thereupon  the  comlmittee  of  the  creditors  suggested  that  the 
firm  make  a  general  assignment,  so  that  the  creditor  who  had  com- 
menced the  action  might  not  secure  a  preference,  and  on  June  16th 
the  assignment  was  executed,  and  the  attorney  for  the  firm  at  once 
informed  the  plaintiff's  attorney  that  the  assignment  had  been  made 
and  would  be  used  unless  the  plaintiff  made  a  settlement.  No  agree- 
ment was  reached  and  the  plaintiff  recovered  his  judgment  on  July 
7th,  and  on  the  next  day  the  assignment  was  filed.  It  was  perfectly 
evident  that  the  purpose  of  the  assignment  was  to  force  the  plaintiff 
to  make  a  settlement.  Such  an  assignment,  of  course,  could  not  be 
sustained.  Its  very  purpose  was  to  hinder  and  delay  the  creditor. 
But  the  facts  in  that  case  are  so  entirely  unlike  the  facts  in  the  case 
at  bar  that  the  decision  is  not  applicable  to  the  present  case. 

In  Sargent  v.  Blake,  160  Fed.  57,  61,  87  C.  C.  A.  213,  217  (17  L. 
R.  A.  (N.  S.)  1040,  15  Ann.  Cas.  58  (1908),  an  insolvent  partner  con- 
veyed his  interest  in  the  partnership  property  to  his  partner,  and  the 
latter  immediately  thereafter  paid  to  the  mother  of  the  insolvent  $3,- 
731.90  for  the  money  which  she  had  loaned  to  the  son  to  put  into  the 
partnership  business.  There  was  no  intent  on  the  part  of  either  part- 
ner to  hinder,  delay,  or  defraud  creditors  to  any  greater  extent  than 
the  payment  to  the  mother  would  necessarily  hinder  or  prevent  them 
from  collecting  their  debts.  The  Circuit  Court  of  Appeals  in  the 
Eighth  Circuit  held  that  the  transfer  was  not  illegal,  as  having  been 
made  with  intent  to  hinder  or  defraud  the  creditors,  and  said,  through 
Judge  Sanborn : 

"The  only  eyidence  that  Maxwell  intended  to  hinder  or  defraud  the  cred- 
itors of  the  partnership  is  that,  while  the  firm  and  the  partners  were  in- 
solvent, King  conveyed  his  interest  to  Maxwell,  and  the  latter  paid  his 
mother  in  preference  to  his  other  creditors.  The  only  way  in  which  Max- 
well could  have  made  this  payment  in  bad  faith  would  have  been  to  have 
made  it  in  whole  or  In  part  in  secret  trust  for  himself,  or  with  the  actual  in- 
tent to  hinder  or  defraud  the  creditors  of  the  company  more  than  the  mere 
payment  of  the  debt  to  his  mother  out  of  the  property  of  the  former  part- 
nership, in  preference  to  the  claims  of  the  partnership  creditors,  mast  neces- 
sarily have  delayed  or  prevented  their  collection  of  their  claims,  and  there 
was  no  evidence  of  any  such  trust  or  intent.  The  evidence  was  that  he  in- 
tended to  pay  his  mother  in  preference  to  the  partnership  and  to  other  cred- 
itors, that  his  mother  had  loaned  him  the  money  to  engage  in  and  conduct 
the  partnership  business,  that  he  had  purchased  the  interest  of  his  partner, 
and  that,  as  soon  as  the  business  and  the  property  became  his,  he  paid  her 
the  debt  which  he  owed  her.  The  facts  that  the  payment  to  Mrs.  Sargent 
had  the  inevitable  effect  to  deprive  the  creditors  of  the  partnership  of  an  <^ 
portunity  which  they  would  otherwise  have  had  to  collect  their  claims  in 
whole  or  in  part,  and  that  Maxwell  knew  that  this  would  be  its  effect,  and 
hence  must  have  intended  that  result,  do  not  establish  the  fact  that  he  In- 
tended to  hinder,  delay,  or  defraud  those  creditors  within  ^e  meaning  of 
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section  67e.  It  is  every  intent  to  hinder,  delay,  and  defraud  creditors  un- 
lawfully only,  not  every  intent  to  hinder  or  delay  them  In  collecting,  or  to 
prevent  them  from  collecting,  their  claims,  that  avails  to  avoid  a  transfer 
under  that  section.  An  insolvent  debtor  has  the  jus  disponendi  of  his  prop- 
erty until  the  commencement  of  proceedings  in  bankruptcy  against  him.  He 
has  the  legal  right  to  secure  and  pay  his  debts  with  it,  provided  always  the 
security  or  the  payment  is  not  violative  of  any  of  the  acts  of  Congress  or  any 
of  the  laws  of  the  land.  A  preference  of  one  creditor  over  others  by  such  a 
payment  or  by  such  security,  which  is  free  from  actual  or  constructive  fraud, 
and  from  any  purpose  to  affect  other  creditors  Injuriously  beyond  the  neces- 
sary effect  of  the  security  or  preference,  is  valid  and  lawful,  and  it  cannot 
evidence  such  intent  to  hinder,  delay,  or  defraud  creditors  as  will  make  it 
void  or  voidable  under  section  67e.  Coder  v.  Arts,  152  Fed.  943,  947,  82  C. 
C.  A.  91  [15  JL  R.  A.  (N.  S.)  372] ;  Sabin  v.  Columbia  River  Lbr.  &  Fuel  Co., 
25  Or.  15,  34  Pac.  602,  695,  42  Am.  St  Rep.  756;  Lampson  &  Powers  v. 
Arnold,  19  Iowa,  479,  484 ;  Stewart  v.  Dunham,  115  U.  S.  61,  66,  5  Sup.  Ct 
1163,  29  L.  Ed.  329." 

So  in  the  case  at  bar  we  regard  it  as  a  matter  of  no  consequence,  as 
far  as  the  precise  question  now  under  consideration  is  concerned,  that 
the  sale  of  the  assets  at  their  full  value  may  have  hindered  or  delayed 
the  protesting  creditors.  There  was  no  intention  to  defraud  the  cred- 
itors; neither  was  there  any  intention  to  hinder  or  delay  them,  or  to 
force  them  to  a  settlement.  If  as  a  result  they  have  been  hindered 
and  delayed,  it  is  nothing  more  than  the  inevitable  result  which  fol- 
lows from  the  sale  by  an  insolvent,  where  the  proceeds  are  used  to 
pay  certain  creditors  in  preference  to  others.  Such  sales  under  cer- 
tain circumstances  can  be  set  aside  on  the  ground  of  the  preference, 
but  in  the  absence  of  the  fraudulent  intent  they  do  not  warrant  the 
court  in  refusing  to  discharge  the  bankrupts.  The  insolvents  had  the 
jus  disponendi  of  the  partnership  property  at  the  time,  and  they 
transferred  it  to  pay  partnership  debts.  The  plan  to  form  the  cor- 
poration and  to  purchase  the  assets  for  $1,550  and  to  pay  all  the  cred- 
itors 25  cents  on  the  dollar,  including  the  two  objecting  creditors,  was 
conceived  before  the  interview  with  the  attorney  for  the  objecting 
creditors  was  held,  at  which  the  latter  declined  to  consent  to  the  set- 
tlement because  his  demands  for  a  secret  additional  sum  beyond  that 
to  be  paid  to  the  other  creditors  was  refused,  and  a  few  days  after- 
wards the  corporation  was  organized  in  accordance  with  the  previous 
understanding.  The  course  the  objecting  creditors  took  had  no  influ- 
ence whatever  upon  what  was  done  by  the  insolvent  partners,  who 
were  acting  with  the  approval  of  the  creditors'  committee. 

The  decree  below  must  be  reversed,  and  the  cause  remanded,  with 
directions  to  grant  the  bankrupts  their  discharge ;  and  it  is  so  ordered. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit    October  26,  1914.) 

No.  4031. 

1.  Judgment  (§  585*) — Res  Judicata. 

Where  a  second  action  is*  on  the  same  claim  or  demand  as  the  first, 
and  is  between  the  same  parties  or  their  privies,  the  Judgment  in  the  first, 
if  rendered  on  the  merits,  constitutes  an  absolute  bar  to  the  prosecution 
of  the  second. 

[Ed.  Note.-— For  other  cases,  see  Judgment,  Cent  Dig.  {{  1062-1064, 
1067,  1073,  1084,  1085,  1092-1095,  1132;    Dec.  Dig.  §  585.*] 

2.  Judgment  (§  670*) — Pbiob  Suit — Capacity  of  Parties. 

Where,  in  a  prior  suit  to  quiet  title  to  real  property,  L.  was  joined  as  a 
defendant  and,  though  his  capacity  as  trustee  was  not  disclosed  in  the 
title,  such  was  the  interest  attributed  to  him  in  the  body  of  the  bill,  the 
Judgment  in  favor  of  the  complainant  in  that  suit  was  a  bar  to  a  subse- 
quent suit  by  complainant  as  trustee  for  the  same  beneficiaries.  | 

8.  Judgment  (§  585*) — Conclusiveness — ^Rss  Judicata. 

Where,  in  a  prior  suit  to  quiet  title,  complainant  was  joined  as  a  de- 
fendant and  sued  as  trustee  for  certain  infant  children,  it  was  his  duty 
to  set  up  whatever  claims  of  title  he  had;  and  his  failure  in  that  suit 
to  rely  on  a  certain  deed  did  not  entitle  him,  after  an  adverse  decree,  to 
maintain  another  suit  to  establish  the  trust,  based  on  such  deed. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {{  1062-1064, 
1067,  1073,  1084,  1085,  1092-1095,  1132 ;   Dec  Dig.  §  585.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis»- 
trict  of  Nebraska;  William  H.  Munger,  Judge. 

Suit  by  Adolphus  F.  Linton,  trustee,  etc.,  against  the  Omaha  Whole- 
sale Produce  Market  House  Company.  From  a  decree  dismissing 
the  bill,  complainant  appeals.    Affirmed. 

Charles  Haffke,  of  Omaha,  Neb.  (Halleck  F.  Rose,  John  F.  Stout, 
and  Arthur  R.  Wells,  all  of  Omaha,  Neb.,  on  the  brief),  for  appel- 
lant. 

F.  H.  Gaines,  of  Omaha,  Neb.  (E.  G.  McGilton  and  Sidney  W. 
Smith,  both  Omaha,  Neb.,  on  the  brief),  for  appellee. 

Before  ADAMS  and  GARLAND,  Circuit  Judges,  and  RINER, 
District  Judge. 

ADAMS,  Circuit  Judge.  This  was  a  suit  in  equity,  brought  by  Adol- 
phus F.  Linton,  the  appellant,  against  the  Omaha  Wholesale  Produce 
Market  House  Company,  to  charge  lots  5  and  6  of  block  164  in  the  city 
of  Omaha,  the  legal  title  to  which  stood  in  the  name  of  the  defend- 
ant, with  a  trust  in  favor  of  complainant  as  trustee  for  his  children, 
for  an  accounting  of  rents,  income,  and  profits,  and  for  other  relief. 
The  answer  put  in  issue  the  allegations  of  the  bill,  and  pleaded  in  bar 
a  former  judgment  alleged  to  have  been  rendered  in  an  action  be- 
tween the  same  parties,  or  their  privies,  involving  the  same  issues 
as  are  here  involved.  Although  evidence  was  taken  on  the  merits, 
the  cause  by  stipulation  of  parties  was  submitted  to  the  court  for 

*For  oUier  casee  see  same  topic  ft  S  mumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Rehearing  denied  January  U,  1915.  t  See  note  at  end  of  case. 
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final  3ecision  on  the  plea  in  bar.  The  court  below  sustained  this  plea 
and  entered  a  decree  dismissing  the  bill.  From  that  decree  the  com- 
plainant appeals. 

Did  the  court  err  in  sustaining  that  plea?  In  answering  this  ques- 
tion the  following  pertinent  facts  are  involved: 

A  common  source  of  title  is  found  in  Phoebe  Linton,  wife  of  the 
complainant,  who,  it  is  claimed,  entered  into  an  antenuptial  contract 
with  the  complainant,  prior  to  their  marriage  in  1878,  bjr  the  provi- 
sions of  which  a  certain  trust  was  created  in  favor  of  children  which 
might  be  born  of  the  marriage.  This  contract  was  not  at  the  time 
recorded  in  the  office  of  the  register  of  deeds  of  Douglas  county,  Neb., 
but  subsequently,  for  the  purpose  of  affecting  the  public  with  knowl- 
edge of  its  contents,  certain  deeds  were  executed.  Among  them  was 
one  executed  by  Mrs.  Linton  (Mr.  Linton  joining),  conveying  the 
premises  to  Kate  Remnant,  and  another  one,  simultaneously  executed 
by  Kate  Remnant,  conveying  the  premises  to  Mr.  Linton.  These  deeds 
were  dated  March  31,  1897,  and  recorded  June  2,  1902.  On  May  1, 
1897,  Mrs.  Linton  executed  another  deed  conveying  the  premises  to 
complainant.     In  this  deed  is  found  the  following  recital: 

"Whereas,  an  antenuptial  agreement  and  settlement  was  entered  into  be- 
tween the  said  Phoebe  R.  E.  E.  Linton  and  the  said  Adolphus  F.  Linton  on 
the  10th  day  of  December,  1878:  Now,  in  consideration  of  the  agreement  and 
settlement,  witnesseth  that  the  said  party  of  the  first  part  (Phoebe  R.  E.  E. 
Linton),  for  and  in  consideration  of  the  sum  of  $50,000  agreed  to  be  paid  and 
the  sum  of  $1,000  *  *  *  unto  her  well  and  truly  paid  by  the  party  of 
the  second  part  (Adolphus  F.  Linton)  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  Whereof  is  hereby  acknowledged,  has  granted,"  etc 

After  the  acknowledgment  of  this  last-mentioned  deed  24)pears  a 
written  statement  as  follows: 

"I  declare  this  deed  has  only  just  been  found,  after  being  lost  for  several 
years.  This  property  was  deeded  to  me  to  hold  in  trust  for  Charles  S.  Linton 
and  Fryda  A.  B.  Linton,  my  children.  I  declare  I  hold  the  legal  title  in 
trust  for  my  chUdren  according  to  the  terms  of  the  marriage  agreement  made 
before  marriage  to  my  wife,  P.  R.  B.  Linton. 

"[Signed]     Adolphus  F.  Linton." 

The  deed  dated  May  1,  1897,  with  the  declaration  of  trust  written 
upon  it,  as  just  recited,  was  recorded  in  the  office  of  the  register  of 
deeds  of  Douglas  county,  Neb.,  on  August  6,  1906.  By  virtue  of  the 
foregoing  conveyances  Mr.  Linton  claims  to  own  the  lots  in  question 
as  trustee  for  his  children. 

Defendant's  title  is  deraigned  from  Mrs.  Linton  in  this  way:  In 
1892  she  executed  a  mortgage  conveying  certain  other  real  estate  to 
the  National  Life  Insurance  Company  of  Vermont  to  secure  the  pay- 
ment of  a  note  for  $25,000.  In  1896  suit  was  instituted  to  foreclose 
this  mortgage.  Anticipating  that  the  proceeds  of  sale  of  the  mort- 
gaged premises  would  not  be  sufficient  to  pay  the  amount  due  on  the 
note,  complainant  in  that  suit  specifically  prayed  for  a  deficiency 
judgment  against  Mrs.  Linton.  A  decree  of  foreclosure  followed 
in  due  time,  and  the  proceeds  of  sale  of  the  mortgaged  property  being 
insufficient  to  pay  the  mortgage  debt,  on  March  15,  1901,  a  deficiency 
judgment  was  rendered  against  Mrs.  Linton  in  the  sum  of  $1,982.50. 

133  C.C.A.— 22 
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Execution  was  duly  issued  on  this  judgment  and  in  1905  it  was  levied 
upon  the  lots  in  question  in  this  case,  as  the  property  of  the  judg- 
ment debtor.  They  were  subsequently  sold  under  execution  and  pur- 
chased by  one  Anson  E.  Becker,  to  whom  on  August  28,  1905,  they 
were  conveyed  by  appropriate  official  deed. 

By  reason  of  a  claim  then  made  that  Becker's  title  emanating  from 
Mrs.  Linton  was  not  good,  he,  on  September  19,  1905,  instituted  a 
suit  in  the  district  court  of  Douglas  county.  Neb.,  against  Mr.  Lin- 
ton, Mrs.  Linton,  and  their  two  children,  Charles  S.  Linton  and  Fryda 
S.  Blessing,  nee  Linton,  alleging  in  his  bill  that  the  defendants  claimed 
some  right,  title,  or  interest  in  the  lots  so  purchased  by  him,  by  virtue 
of  the  two  Remnant  deeds.  It  was  alleged  in  the  bill  that  since  those 
deeds  were  executed  Mr.  Linton  had  filed  some  declaration  of  trust 
whereby  he  claimed  to  hold  the  premises  in  suit  for  his  children  by 
virtue  of  some  antenuptial  settlement  between  himself  and  his  wife, 
when  in  truth  and  in  fact  the  children  had  no  right  or  interest  in  or 
to  the  premises,  but  that  they  were  the  sole  and  absolute  property  of 
Mrs.  Linton,  from  whom  he  (Becker)  deraigned  his  title;  that  the 
purpose  and  intent  of  the  Remnant  deeds  was  to  defeat  the  collection 
of  the  judgment  of  the  National  Life  Insurance  Company,  to  defraud 
that  company  and  other  creditors  of  Mrs.  Linton,  and  that  the  dec- 
laration of  trust  afterwards  made  by  Mr.  Linton  in  favor  of  his 
children  conferred  no  right  upon  them  as  against  the  complainant  who 
had  the  legal  title.  The  complainant,  Becker,  then  prayed  that  the 
deeds  from  Mrs.  Linton  to  Kate  Remnant  and  Kate  Remnant  to  Mr. 
Linton  be  declared  void  and  of  no  effect,  and  that  Becker's  title  to 
the  lots  in  question  be  quieted  as  against  the  claims  of  each  and  all 
of  the  defendants  in  that  suit,  and  that  he  might  have  such  other  and 
further  relief  as  might  appear  equitable  and  just. 

The  defendants  in  that  suit  joined  issue  on  the  substantial  averments 
of  the  bill  and  pleaded  affirmatively  that  the  Remnant  deeds  were 
made  for  the  purpose  of  executing  the  provisions  of  the  antenuptial 
agreement  and  that  Mr.  Linton  held  title  to  the  lots  in  question  as 
trustee  for  his  children. 

On  the  issues  so  made  the  cause  came  on  for  a  hearing  on  the  mer- 
its and  resulted  on  July  13,  1906,  in  a  decree  in  favor  of  the  com- 
plainant, Becker,  adjudging  the  Remnant  deeds  null  and  void,  cancel- 
ing the  same,  and  decreeing  that  Becker's  title  be  quieted  and  con- 
firmed in  him  as  against  the  defendants  and  all  persons  claiming  by, 
through,  or  under  them.  This  judgment  was  affirmed  by  the  Supreme 
Court  of  the  state  of  Nebraska.  See  Becker  v.  Linton,  80  Neb. 
655,  114  N.  W.  928,  127  Am.  St.  Rep.  795. 

Thereafter,  on  August  13,  1906,  Becker  conveyed  the  lots  so  ao- 
quired  by  him,  being  the  lots  now  in  controversy,  to  the  defendant 
the  Omaha  Wholesale  Produce  Market  Company.  It  is  now  claimed 
by  this  defendant,  appellee  herein,  that  the  judgment  in  the  case  of 
Becker  v.  Linton  constitutes  a  prior  adjudication  of  the  controversy 
disclosed  by  the  pleadings  and  proof  in  this  case,  and  that  complain- 
ant is  estopped  by  that  judgment  from  prosecuting  this  case.  Is  this 
correct  ? 
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[1]  The  governing  rule  which  we  must  apply  in  answering  this 
question  is  this:  If  the  second  action  is  upon  the  same  claim  or  de- 
mand as  was  the  first,  and  is  between  the  same  parties  or  their  privies, 
the  judgment  in  the  first  action,  if  rendered  on  the  merits,  constitutes 
an  absolute  bar  to  the  prosecution  of  the  second  action.  It  is  a  finality 
as  to  the  claim  or  demand  involved  in  the  first  action,  concluding  par- 
ties and  those  in  privity  with  them,  not  only  as  to  any  matter  which 
was  offered  and  received  to  sustain  or  defeat  the  claim  or  demand, 
but  as  to  any  other  admissible  matter  which  might  have  been  offered 
for  that  purpose.  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24  L. 
Ed.  195 ;  Wiggins  Ferry  Co.  v.  O.  &  M.  Railway  Co.,  142  U.  S.  396, 
12  Sup.  Ct.  188,  35  L.  Ed.  1055;  Gordon  v.  Ware  National  Bank, 
132  Fed.  444,  65  C.  C.  A.  580,  67  L.  R.  A.  550;  Stewart  v.  Board 
of  Trustees,  84  C.  C.  A.  451,  156  Fed.  773. 

In  the  Becker  suit  it  appears  that  Anson  E.  Becker,  in  whom  was 
vested  the  legal  title  of  record  to  the  lots  now  in  controversy,  was 
the  complainant;  that  Adolphus  F.  Linton,  the  complainant  in  the 
present  action,  his  wife,  Phoebe  Linton,  througfh  whom  Becker  ac- 
quired title,  and  Linton's  two  children,  Charles  Linton  and  Fryda 
Linton,  were  the  defendants.  The  purpose  of  that  suit  was  to  set 
aside  the  two  Remnant  deeds,  whereby  title  to  the  lots  was  conveyed 
to  Mr.  Linton,  to  quiet  title  thereto  in  Becker,  and  for  general  relief. 
In  the  bill  in  that  case  it  was  averred  that  those  deeds  were  executed 
for  the  alleged  purpose  of  vesting  title  to  the  lots  in  question  in  Mr. 
Linton  as  trustee  for  his  children,  pursuant  to  the  requirements  of 
an  antenuptial  contract;  whereas,  in  truth  and  in  fact  the  deeds  were 
resorted  to  as  a  device  to  hinder,  delay,  and  defraud  the  creditors  of 
Mrs.  Linton.  On  these  allegations  issue  was  joined  by  all  the  defend- 
ants in  that  case,  but  in  their 'answer  they  affirmatively  invoked  the 
obligation  arising  out  of  the  antenuptial  contract  as  a  good  considera- 
tion for  the  Remnant  deeds,  and  alleged  that  Mr.  Linton,  by  means 
of  those  deeds,  acquired  and  held  title  to  the  lots  in  question  as  trustee 
for  his  children  pursuant  to  the  requirements  of  that  contract. 

It  thus  appears  that  the  parties  to  this  suit  were  the  same  as  those 
in  the  Becker  suit,  excepting  that  the  defendant  in  this  case  is  the 
grantee  of  the  complainant  in  that,  and  complainant  Adolphus  F.  Lin- 
ton, in  this  suit,  was  one  of  the  defendants  in  that  suit,  Joined  with 
the  beneficiaries,  for  whom  he  claimed  to  be  acting  in  that  suit  as  well 
as  in  this  suit.  In  other  words,  the  parties  to  the  present  action,  al- 
though differently  arrayed,  are  the  same  as  those  in  the  Becker  suit, 
or  in  privity  with  them.  The  substantial  issue  in  both  cases  is  whether 
Mr,  Linton,  by  virtue  of  the  antenuptial  contract  and  subsequent 
deeds,  so  acquired  title  to  the  lots  as  trustee  for  his  children  as  to 
defeat  the  assertion  of  a  claim  thereto  by  creditors  of  Mrs.  Linton, 
the  formed  owner.  In  the  first-mentioned  suit  Becker  asserted  abso- 
lute ownership  in  them  as  against  a  claim  of  defendants  that  Mr.  Lin- 
ton owned  them  as  trustee  for  his  children.  In  this  suit  Mr.  Linton 
claims  that  he,  as  trustee  for  his  children,  is  the  owner  as  against  the 
Market  House  Company,  which  claims  to  be  the  owner  as  grantee  of 
Becker,  claimant  in  the  first  suit.    It  is  difficult  to  conceive  of  causes 
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which  present  a  more  perfect  identity  of  parties  or  privies  and  of 
causes  of  action. 

A  lengthy  argument  is  made  in  the  brief  of  appellant's  counsel  to 
the  effect  that  as  Becker,  prior  to  the  commencement  of  his  suit,  had 
parted  with  his  interest  in  the  premises  in  question  to  the  Market 
House  Company,  the  defeAdant  in  this  case,  and  as  the  latter  com- 
pany was  not  made  a  party  to  the  Becker  suit,  it  is  not  bound  by  the 
decree  rendered  in  that  suit,  and  consequently  complainant  is  not 
estopped  by  it.  This  argument  is  constructed  upon  the  assumption 
that  Becker  had  disposed  of  the  property  before  he  commenced  his 
suit.  There  is  some  vague  and  indefinite  testimony,  altogether  oral  and 
of  a  hearsay  character,  to  the  effect  that  Becker  had  commenced  ne- 
gotiation for  the  sale  of  the  premises  before  he  brought  his  suit,  but 
that  on  account  of  claims  made  by  complainant  and  those  associated 
with  him  he  was  required  to  clear  his  title  before  a  sale  could  be  con- 
summated. After  a  careful  reading  of  all  the  record  contains  on 
this  subject,  we  are  unable  to  find  in  it  anything  but  incomplete  ne- 
gotiation, and  surely  nothing  of  the  certainty  and  dignity  of  a  binding 
contract  of  sale  of  real  estate.  We  accordingly  refrain  from  further 
consideration  of  the  interesting  argument  made  on  the  erroneous  as- 
sumption. 

[2]  It  is  contended  by  appellant's  counsel  that,  as  Adolohus  F.  Lin- 
ton was  not  impleaded  in  the  Becker  suit  as  trustee,  but  as  an  in- 
dividual, in  his  own  right,  he  cannot  be  estopped  from  prosecuting 
this  suit,  in  whch  he  appears  in  his  capacity  as  trustee  for  his  chil- 
dren, by  the  judgment  rendered  against  him  in  that  suit.  Here,  too, 
we  think  the  assumption  is  unfounded.  It  is  true  he  was  not  desig- 
nated in  the  caption  of  the  Becker  suit  as  a  trustee,  but  averments 
are  found  throughout  the  bill  in  that  suit  which  most  clearly  disclose 
that  he  was  there  charged  with  making  a  claim  to  the  lots  in  question 
solely  as  trustee  for  his  children.  It  is  quite  common  and  altogether 
proper  to  describe  the  capacity  of  a  named  defendant  or  his  relation- 
ship to  other  parties  in  the  bbdy  of  the  bill,  without  disclosing  them 
in  the  style  of  the  action  at  all.  Not  only  so,  but  the  defendants  in 
the  Becker  case  pleaded  affirmatively  that  Mr.  Linton  held  title  to  the 
lots  in  question  for  his  children,  and  the  case  was  tried  on  that  issue. 
That  issue  was,  therefore,  not  only  made,  but  fully  tried,  in  the  Becker 
suit.  Ca vender  v.  Cavender,  114  U.  S.  464,  5  Sup.  Ct.  955,  29  L. 
Ed.  212;  City  of  Denver  v.  Mercantile  Trust  Co.,  120  C.  C.  A.  100, 
201  Fed.  790. 

[3]  Contention  is  made  that  the  deed  of  Mrs.  Linton  to  Mr.  Linton, 
dated  May  1,  1897,  conferred  upon  him  some  right  in  addition  to 
or  different  from  the  right  acquired  by  him  by  means  of  the  Remnant 
deeds,  and  that  the  present  action,  in  so  far  as  Mr.  Linton  grounds 
his  right  upon  the  deed  of  May  1,  1897,  presents  a  different  claim 
or  demand  from  that  involved  in  the  Becker  suit,  and  that  as  a  result, 
the  judgment  in  that  case  is  not  res  ad  judicata  of  his  present  claim. 
We  fail  to  see  any  merit  in  this  contention.  Whether  Mr.  Linton 
acquired  legal  title  to  the  premises  by  one  deed  or  another  is  not  ma- 
terial.   The  real  question  is  whether  he  had  so  acquired  title  and  de- 
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dared  a  valid  trust  in  favor  of  his  children  as  to  extinguish  the  right 
of  Mrs.  Linton  to  the  property  and  thus  destroy  Becker's  title  derived 
through  her.  The  mere  legal  title,  without  the  creation  of  a  trust  in 
favor  of  his  children,  to  serve  the  purpose  of  a  consideration  for  the 
deeds  to  him,  would  have  constituted  a  voluntary  conveyance  only  by 
Mrs.  Linton,  which  would  not  have  screened  her  property  from  the 
demands  of  her  creditors.  The  existence  of  the  trust  was  therefore 
the  all-important  issue  in  both  cases.  But  let  it  be  conceded  that  Mr. 
Linton  did  acquire  some  additional  support  to  his  pretensions  by  the 
deed  of  1897;  inasmuch  as  that  was  available  to  him  in  the  Becker 
suit  as  a  defense  to  the  contention  of  Becker,  the  judgment  rendered 
in  that  suit  is  just  asconclusive  against  the  prosecution  by  Mr.  Linton 
of  a  second  action  based  on  that  deed  as  it  would  have  been  had  that 
deed  been  actually  pleaded  or  proved  as  a  part  of  his  case  in  the 
Becker  suit.  The  judgment  in  that  case  was  a  finality,  not  only  as 
to  what  was  offered  and  received  to  sustain  or  defeat  the  claim  or 
demand  therein  involved,  but  as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose.    See  cases  supra. 

We  have  carefully  considered  the  arguments  of  counsel  that  the 
Becker  judgment  was  obtained  by  fraud,  as  the  result  of  a  conspiracy 
between  Becker  and  the  defendant  in  this  case;  but  for  reasons  un- 
necessary to  be  specified  it  is  not  convincing.  The  District  Court  in 
our  opinion  was  clearly  right  in  sustaining  the  plea  in  bar;  accord- 
ingly it  becomes  unnecessary  to  consider  some  other  questions  relating 
to  the  merits  of  the  case  which  were  argued  by  counsel. 

The  decree  of  the  District  Court  is  affirmed. 

NOTB. 

CoBolnslTeness  of  Judgment  as  Dependent  on  tlie  Oapaoity  in  Wltloh 

the  Parties  are  Sued. 

I.  In  General. 

Wbere  a  party  Is  sued  In  a  particular  capacity,  he  is  only  bound  in  the  ca- 
pacity in  which  he  is  sued. 
— (U.  S.)     Carey  v.  Roosevelt  (C.  C.)  81  Fed.  608 ; 
(Ind.)    Johnson  y.  Graves,  28  N.  E.  315,  129  Ind.  124 ; 
(Mo.)    State  ex  reL  Hospes  v.  Branch,  134  Mo.  592,  36  S.  W.  226,  66  Am. 

St  Rep.  533 ; 
(S.  D.)    Sonnenberg  v.  Steinbach,  70  N.  W.  655,  9  S.  D.  518,  62  Am.  St. 
Rep.  885. 

(U.  S.)  A  suit  instigated  by  a  private  party  for  his  sole  benefit,  in  the  name 
of  the  United  States,  may  be  barred  by  estoppel,  operating  against  him  alone, 
notwithstanding  the  United  States  is  the  formal  complainant. — Union  Pac. 
Ry.  Co.  V.  United  States,  67  Fed.  975,  15  C.  C.  A.  123,  32  U.  S.  App.  311. 

(Ariz.)  A  judgment  against  a  certain  person  for  the  conversion  of  certain 
property  by  seizure  and  sale  of  it  is  not  admissible  in  a  subsequent  action  by 
the  same  plaintiff  against  the  same  person  as  sheriff,  and  the  sureties  on  his 
official  bond,  for  the  conversion  of  the  same  property  by  seizure  and  sale  of 
it  by  the  sheriff  under  execution. — Gray  v.  Noonan,  50  Pac.  116,  5  Ariz.  167. 

(Colo.)  To  constitute  a  judgment  in  one  cause  res  judicata  in  another,  it 
must  appear  that  the  capacity  of  the  parties  to  each  is  the  same,  or  they  must 
be  in  privity  with  the  parties  to  the  action  in  which  such  judgment  was  ren- 
dered, and  hence  judgment  against  one  in  her  personal  capacity  is  conclu* 
sive  only  as  to  her  personal  rights,  and  not  of  her  interest  as  trustee. — Held 
v.  Houser,  127  Pac.  139,  53  Colo.  363. 
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(Ga.)  A  judgment  overruling  a  demurrer  to  a  foreclosure  proceeding  filed 
against  a  person  in  both  an  individual  and  representative  capacity,  and  which 
raises  the  question  that  the  mortgagor  In  his  representative  capacity  had  no 
right  to  create  the  lien,  is  conclusive  on  the  mortgagor  both  as  an  individual 
and  in  his  representative  capacity. — La  Pierre  v.  Webb,  39  S.  B.  344,  113  Ga. 
820. 

(Ind.)  An  estoppel  by  Judgment  binds  the  party  only  in  the  capacity  in 
which  he  was  sued. — Erwin  v.  Gamer,  108  Ind.  488,  9  N.  E.  417. 

(Ind.)  Parties  to  a  judicial  proceeding  are  bound  by  the  judgment  only  in 
the  capacity  and  right  in  which  they  appear. — Copeland  v.  Bruning,  87  N.  B. 
1000,  rehearing  denied  88  N.  K,  877 ;   Id.,  87  N.  E.  1004. 

(La.)  A  plea  of  res  judicata  to  a  second  suit  between  the  same  parties  is 
not  good,  unless  it  is  shown  that  they  acted  in  the  same  capacity. — Slocomb  v. 
De  Lizardi,  21  La.  Ann.  355,  99  Am.  Dec.  740. 

(Mass.)  The  doctrine  of  merger  of  cause  of  action  in  the  judgment  thereon 
has  no  application  unless  the  subsequent  action  was  brought  against  the  party 
defendant  in  the  same  capacity  as  was  the  earlier  action. — Frost  v.  Thompson, 
106  N.  E.  1009. 

(Mass.)  Judgment  for  defendants  in  action  against  all  the  parties  to  a  note 
indorsed  by  "J.  S.  &  Co.,  by  J.  S.,"  held  to  bar  a  subsequent  action  against  J. 
S.  as  indorser  and  on  his  alleged  liability  as  indorser  by  reason  of  writing 
the  name  of  J.  S.  &  Co.  without  authority.— Rogers  v.  Shea,  106  N.  E'.  1018. 

(N.  J.)  Judgments  are  presumptively  only  conclusive  against  parties  in  the 
character  in  which  they  sue  or  are  sued. — Sbarbero  v.  Miller,  65  Atl.  472. 

(N.  Y.)  Where  the  validity  of  a  conveyance  was  litigated  and  determined 
in  a  suit  in  equity,  the  representatives  of  the  parties  are  estopped  from  liti- 
gating it  In  a  new  suit— Burhans  v.  Van  Zandt,  7  N.  Y.  (3  Seld.)  523. 

(N.  Y.)  A  judgment  against  a  party  sued  as  an  Individual  is  not  an  estoppel 
In  a  subsequent  action  In  which  he  sues  or  Is  sued  In  a  representative  capac- 
ity.—Rathbone  V.  Hooney,  58  N.  Y.  463. 

(Pa.)  Judgment  was  rendered  in  an  action,  "F.  v.  W.,"  for  defendant,  and 
another  action  was  brought,  "F.  &  W.,  to  the  use  of  F.,  v.  W."  Held^  under 
a  plea  of  former  recovery,  that  the  record  In  the  first  suit  was  evidence  in  the 
second.— Follansbee  v.  Walker,  74  Pa.  (24  P.  F.  Smith)  306. 

(S.  C.)  A  decree  within  the  scope  of  a  bill  In  equity  affecting  lands  devised 
to  one  for  life,  remainder  to  his  issue,  and  in  default  thereof  to  such  of  a  class 
as  he  should  by  will  appoint,  and,  in  default  of  appointment,  remainder  over, 
is  binding  on  the  contingent  Interest  of  the  person  to  whom  such  appointment 
is  afterwards  made,  though  not  a  party  to  the  bill  in  his  capacity  as  a  pos- 
sible appointee,  as  the  tenant  for  life,  being  a  party,  represents  the  Interests 
of  the  contingent  remaindermen. — Clyburn  v.  Reynolds,  31  S.  C.  91,  9  S.  E.  973. 

(Tex.)  Where  the  petition  complains  of  a  defendant  In  his  individual  ca- 
pacity only,  a  judgment  against  him  can  only  bind  him  in  that  capacity. — 
Pryor  v.  Krause,  168  S.  W.  498. 

II.   EXECUTOBS  OB  ADMINISTBATOBa 

(U.  S.)  Where  a  will  bequeaths  property  to  the  executors.  In  trust  for  cer- 
tain legatees,  and  an  action  Is  brought  by  another  legatee  to  construe  the  will, 
service  on  the  executors  simply  as  such  is  sufficient  to  also  make  them  par- 
ties In  their  capacity  as  trustees,  and  in  that  capacity  they  are  bound  by  the 
decree.— Colt  v.  Colt  (C.  C.)  48  Fed.  385,  affirmed  111  U.  S.  566,  4  Sup.  Ct 
553,  28  L.  Ed.  520. 

(U.  S.)  Judgment  in  an  action  by  a  widow  individually  to  recover  from  an 
interstate  carrier  for  the  death  of  her  husband,  tried  on  the  theory  that  it 
involved  an  action  under  the  state  law,  barring  recovery  for  negligence  of  a 
fellow  servant,  is  not  a  bar  to  a  subsequent  action  by  her  as  administratrix 
under  Employers'  Liability  Act  April  22,  1908,  c.  149,  35  Stat.  65,  as  amerded 
by  Act  April  5,  1910,  c.  143,  36  Stat.  291  (Comp.  St.  1913,  §§  8657-8665)  where 
recovery  was  aslied  for  negligence  of  fellow  servant. — Troxell  v.  Delaware,  L. 
&  W.  R.  Co.,  33  Sup.  Ct.  274,  227  U.  S.  484,  57  L.  Ed.  586,  reversing  judgment 
Delaware,  L.  &  W.  R.  Co.  v.  Troxell,  200  Fed.  44,  118  C.  C.  A.  272. 
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(U.  S.)  A  judgment  against  defendants  as  administraJ:ors  with  the  will 
annexed  is  not  binding  on  one  of  the  same  persons  in  liis  capacity  as  a  trustee 
under  the  will,  or  upon  the  beneficiaries  of  the  trust,  as  to  property  which 
had  been  delivered  to  the  trustees  prior  to  the  institution  of  the  action  against 
the  administrators,  where  it  is  not  shown  that,  as  a  matter  of  fact,  the  de- 
fense was  made  on  behalf  of  the  trust  estate,  at  its  expense,  and  for  its  pro- 
tection. Decree  (C.  C.)  91  Fed.  567,  reversed.— Carey  v.  Roosevelt,  102  Fed. 
569.  43  C.  C.  A.  320. 

(U.  S.)  Where,  in  a  suit  against  one  as  administratrix,  her  individual  rights 
in  the  subject  of  the  action  were  directly  involved,  and  she,  residing  beyond 
the  seas,  executed  a  power  of  attorney  to  other  defendants  to  represent  her 
individually,  and  she  was  represented  by  counsel,  who  had  previously  repre- 
sented her  personally,  and  who  assumed  to  represent  her  individually  as  well 
as  administratrix,  in  the  case  which  was  prosecuted  to  the  United  States 
supreme  court  on  the  theory  that  she  was  personally  a  party,  she  cannot  claim 
that  she  is  not  individually  bound  by  the  decree. — Brown  v.  Howard,  92  Fed. 
537. 

(U.  S.)  Judgment,  in  a  suit  under  a  state  statute  brought  by  plaintiff  in 
behalf  of  herself  and  her  minor  children  for  negligent  death  of  her  hH.<:band, 
bars  a  subsequent  suit  by  her  as  administratrix,  under  Employers'  Liability 
Act  April  22,  1908,  c.  149,  35  Stat  65  (U.  S.  Oomp.  St.  Supp.  1909,  p.  1172) ; 
difference  in  the  capacity  in  which  she  sued  not  affecting  the  identity  of  the 
parties  to  the  suit— Troxell  v.  Delaware,  L.  &  W.  R.  Co.,  185  Fed.  540. 

(Cal.)  Where  a  devisee  of  land,  in  possession  thereof  pending  settlement  of 
the  estate,  is  also  executrix,  a  recovery  in  an  action  of  trespass  by  her  in 
her  own  name  Is  a  bar  to  her  recovery  as  executrix  for  the  same  trespass. 
— Colton  V.  Onderdonk,  69  Cal.  155,  10  Pac.  395,  58  Am.  Rep.  556. 

(Cal.)  A  judgment  denying  the  right  of  a  widow  to  any  credit  for  family 
allowances  rendered  in  proceedings  for  the  settlement  of  her  account  as  ad- 
ministratrix is  conclusive  on  her  right  to  a  family  allowance  in  a  subsequent 
proceeding  therefor,  instituted  by  her  individually,  she  being  in  both  pro- 
ceedings the  real  party  in  interest,  asserting  Individual,  and  not  representative, 
rights. — In  re  Beirs  Estate,  95  Pac.  372 ;   Bell  v.  Thompson,  Id. 

(Cal.)  Judgment  for  heir  suing  administrator,  pending  administration,  to 
avoid  her  deed  to  him  held  not  to  bar  a  claim  against  him,  on  his  accounting, 
for  use  and  occupation;  he  being  sued  individually. — In  re  Piercy's  Estate, 
145  Pac.  88. 

(Conn.)  A  decision  that  a  will  worljed  an  equitable  conversion  of  land  of 
which  testatrix  died  seised,  in  an  action  for  the  construction  of  the  will  by 
one,  as  executor,  and  as  trustee  of  N.,  his  Infant  daughter,  against  N.,  Is  not 
res  judicata  in  a  subsequent  proceeding  by  said  person  individually,  as  heir  of 
a  deceased  daughter,  against  himself  as  administrator  of  said  deceased  daugh- 
ter, and  N.,  and  her  guardian  ad  litem,  in  which  the  same  question  arises. — 
Appeal  of  Clarke,  39  Atl.  155,  70  Conn.  195. 

(Ga.)  A  judgment  in  trover  in  favor  of  defendant  individually  is  not  a 
bar  to  a  subsequent  suit  for  the  same  proi)erty  brought  against  the  same  de- 
fendant, but  in  his  capacity  as  an  executor. — Davis  v.  Davis,  30  Ga.  296. 

(Ga.)  To  a  bill  by  an  executor  for  direction,  and  for  relief,  in  which  he  is 
personally  interested  as  creditor  and  surety  of  his  testator,  he  is  a  party  In- 
dividually also,  and  as  such  is  bound  by  the  decree. — Jenkins  v.  Nolan,  79 
Ga.  295,  5  S.  E.  34. 

(Ga.)  In  an  action  against  one  as  an  individual,  where  he  files  an  answer 
which  practically,  though  not  in  express  terms,  makes  him,  in  his  character  as 
administrator,  a  defendant  to  the  action,  and  defends  in  the  right  of  his  in- 
testate's estate,  the  estate  is  concluded  by  the  judgment  rendered  therein.— 
BrasweU  v.  Hicks,  32  S.  E.  861,  106  Ga.  791. 

(Ga.)  An  adjudication  that  an  applicant  for  letters  of  administration  on  the 
estate  of  a  deceased  person  was  not,  for  reasons  alleged  in  a  caveat  to  his 
application,  entitled  to  such  letters,  constitutes  no  estoppel  against  this  same 
person  in  his  capacity  as  administrator  of  an  heir  at  law  of  the  decedent, 
on  whose  estate  he  sought  to  administer. — ^Pollock  t.  Cox,  34  S.  £.  213,  108 
Ga.430. 
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(Ga.)  Where  a  petition  designated  a  defendant  by  name,  followed  by  the 
word  "executor,"  and  he  as  executor  filed  a  plea  of  prescription,  moved  for 
a  new  trial,  joined  in  a  supersedeas  bond,  and  filed  a  bill  of  exceptions,  the 
judgment  was  binding  upon  him  in  his  representative  capacity,  though  the 
word  "as"  was  omitted  In  the  petition  before  the  word  "executor." — Wadley 
V.  Oertel,  78  S.  E'.  912,  140  Ga.  326. 

(111.)  The  fact  that  the  claim  of  one  intervening  in  a  partition  suit,  and 
attempting  to  make  a  legacy  in  his  favor  a  charge  on  the  realty,  is  barred 
by  the  decree  therein,  does  not  aflfect  his  right  afterwards,  as  administrator, 
to  sell  the  same  land  for  the  payment  of  a  claim  regularly  established  by  an- 
other against  the  estate.— Sutton  v.  Read,  51  N.  B.  801.  176  111.  60. 

(111.)  Where  an  executor  de  son  tort  has  been  sued  by  the  administratrix 
for  negligence  In  causing  the  loss  of  certain  securities  to  the  estate  owning  the 
same,  a  recovery  in  such  action  renders  the  question  of  the  negligence  of 
such  executor  de  son  tort  res  judicata  in  a  chancery  proceeding  subsequently 
instituted  by  such  executor  to  prevent  the  enforcement  of  such  judgment,  not- 
withstanding the  plaintiff  In  the  action  at  law  sued  in  her  oflldal  capacity 
and  in  the  chancery  suit  is  sued  both  as  an  individual  and  in  her  official  ca- 
pacity.—Rohn  V.  Rohn,  117  111.  App.  512. 

(Iowa)  Judgment,  in  an  action  against  the  surviving  mother  and  sole  ben- 
eficiary of  an  intestate  leaving  both  real  and  personal  proi^erty,  to  recover 
the  real  estate,  resulting  in  a  dismissal  on  the  merits,  held  conclusive  as 
against  a  subsequent  action  by  the  same  plaintiff  against  the  mother,  as  ad- 
ministratrix and  as  an  intervening  individual  defendant,  to  recover  on  a  con- 
tract to  devise  all  his  property  to  plaintiff. — In  re  Park's  Estate,  147  N.  W. 
850. 

(Kan.)  Where  the  nonresident  executrix  of  a  nonresident  decedent  is  also 
the  sole  devisee  of  the  land  belonging  to  testator,  and  situated  in  the  state, 
and  where  the  land  is  levied  on  in  attachment  against  the  executrix  in  that 
capacity,  such  proceedings  bind  defendant  as  devisee.  Judgment  (App.)  Donl- 
felser  v.  Heyl,  52  Pac  468,  7  Kan.  App.  606,  affirmed. — Heyl  v.  Donifelser, 
54  Pac.  1059,  59  Kan.  779. 

(Ky.)  An  executrix  who  In  her  individual  capacity  was  party  defendant 
to  a  suit  and  judgment,  and  has  taken  an  appeal  in  her  individual  name  and 
as  executrix,  cannot  subsequently  complain  that  she  was  not  proceeded  against 
as  an  heir,  but  only  as  an  executrix,  the  question  being  res  judicata. — Mad- 
dox's  Ex'r  y.  Williams,  87  Ky.  147,  7  S.  W.  907. 

(Me.)  The  general  rule  that  a  judgment  of  a  court  having  jurisdiction  of 
the  subject-matter  and  the  parties  and  the  process,  rendered  directly  upon  the 
point  in  question,  is  conclusive  between  the  same  parties,  does  not  apply  when 
the  same  person,  though  a  party  In  both  suits,  is  such  in  different  capacities, 
— in  the  one,  individually;  in  the  other,  as  administrator. — Lander  v.  Arno, 
65  Me.  26. 

(Md.)  Complainant,  the  administrator  of  A.,  who  died  in  1821,  recovered 
in  May,  1839,  in  an  action  of  detinue,  several  negro  slaves  from  defendant,  the 
administrator  of  B.,  and  then  filed  his  bill  in  equity  for  the  recovery  of  their 
hires  and  services  from  the  death  of  A.  In  the  pleadings  in  the  action  at  law, 
the  parties  did  not  appear  in  their  representative  characters.  HeM  that,  from 
the  time  of  the  institution  of  that  action,  the  verdict  and  judgment  were  con- 
clusive between  them. — Hughes  v.  Jones,  2  Md.  Ch.  178. 

(Mass.)  A  judgment  in  favor  of  an  Indorsee  against  the  maker  of  a  note 
is  a  bar  to  a  subsequent  action  by  the  maker,  in  his  capacity  of  administrator 
of  the  payee's  estate  against  the  indorsee,  on  the  ground  that  he  (the  maker) 
was  a  creditor  of  the  payee,  and  that  the  indorsement  was  fraudulent  and 
inoperative  as  against  himself.— Flint  v.  Bodge,  92  Mass.  (10  Allen)  128. 

(Mass.)  There  is  no  privity  between  an  administrator  suing  for  the  con- 
scious suffering  of  his  intestate  and  the  same  administrator  suing  for  the 
death,  which  renders  the  determination  of  the  issues  or  admissions  in  one 
action  binding  in  the  other. — McCarthy  v.  William  H.  Wood  Lumber  Co.,  107 
N.  E.  439. 

(Miss.)  A  judgment  on  the  merits  in  an  action  by  the  distributees  of  an 
estate  against  an  administrator  for  an  accounting  is  not  a  bar  to  an  action 
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by  such  distributees  against  him  as  surety  on  the  bond  of  his  coadministra- 
trix  for  misappropriation  of  the  estate ;  he  being  a  party  in  a  different  right 
in  each  action. — ^Washburn  v.  Phillips,  14  Miss.  (6  Smedes  &  M.)  425. 

(N.  Y.)  The  amount  of  the  judgment  in  an  action  against  an  administrator, 
personally,  by  a  third  person,  claiming  one-half  interest  in  decedent's  busi- 
ness, is  not  evidence  against  the  administrator,  on  his  accounting,  of  the  value 
of  the  one-half  interest  concededly  belonging  to  deceased,  with  the  value  of 
which  it  is  sought  to  charge  him.  Order  (Sup.)  61  N.  Y.  Supp.  175,  44  App. 
Dlv.  404,  affirmed.— In  re  Yetter,  57  N.  E.  1129,  162  N.  Y.  615. 

(N.  Y.)  A  judgment  against  the  sole  devisee,  as  executor  of  the  judgment 
debtor,  is  not  binding  upon  her  in  an  action  brought  against  her  as  an  in- 
dividual to  subject  the  lands  devised  to  the  judgment — Lauby  v.  Gill,  86  N. 
Y.  Supp.  718,  42  Misc.  Rep.  334. 

(N.  Y.)  A  judgment  establishing  the  liability  of  a  testator  as  stockholder  of 
an  insolvent  bank,  rendered  against  his  executrix,  does  not  bind  her  individ- 
ually as  a  devisee ;  but  original  proof  of  all  the  facts  established  in  the  action 
against  her  as  executrix,  and  upon  which  the  judgment  was  based,  is  required 
in  the  action  against  her  as  devisee. — Richards  v.  Gill,  122  N.  Y.  Supp.  620, 
138  App.  Div.  75. 

(Pa.)  Where  a  daughter,  in  a  proceeding  in  the  orphans'  court  for  the  set- 
tlement of  her  father*s  estate,  contests  the  validity  of  a  payment  to  her  hus- 
band by  the  administrator,  and  the  payment  is  sustained,  and  a  credit  there- 
for allowed,  she  cannot  again,  on  a  settlement  of  her  own  account  as  admin- 
istratrix of  her  deceased  husband,  draw  into  question  the  validity  of  such 
payment,  and  claim  the  amount  as  her  separate  property,  and  not  as  a  part 
of  her  deceased's  husband's  estate. — Appeal  of  Robinett,  36  Pa.  (12  Casey)  174. 

(Pa.)  In  ejectment  against  an  executor  and  legatee  as  an  individual,  he  was 
held  to  be  estopped  by  an  answer  filed  as  executor  In  a  former  suit,  treating 
the  land  devistd  by  the  will  as  that  of  testator,  from  setting  up  an  adverse 
title. against  the  estate.  In  a  second  ejectment  against  him  he  sought  to  avoid 
such  judgment  by  showing  that  he  had  not  participated  with  his  coexecutor  in 
returning  the  land  for  appraisement,  and  that  he  had  not  accepted  the  deed 
vesting  title  in  him  when  such  answer  was  made.  Heldf  that  the  judgment 
was  nevertheless  conclusive  on  defendant,  and  plaintiff  was  entitled  to  recover. 
—Miller  v.  Springer,  88  Pa.  203. 

(Pa.)  Act  Feb.  24,  1834,  f  34,  providing  that,  to  charge  a  decedent's  real 
estate  in  suits  against  his  personal  representatives,  the  widow,  heirs,  and 
devisees  must  be  made  parties,  does  not  give  the  right  to  be  twice  heard  on 
one  issue  by  the  same  person;  and  a  judgment  against  an  executor  who  is 
also  a  devisee  is  conclusive  against  him  as  to  the  debt  on  scire  facias. — Com- 
monwealth V.  Cochran,  146  Pa.  223,  23  Atl.  203. 

(S.  C.)  An  executor,  who  is  made  a  party  as  executor  to  a  suit  affecting 
both  his  private  and  representative  rights,  will  be  bound  in  his  private  capac- 
ity by  the  decree,  though  not  formally  made  party  in  that  capacity. — Mani- 
gault  V.  Holmes,  1  Bailey,  Eq.  283. 

(S.  C.)  A  decree  against  an  administrator  as  such,  on  a  bill  to  recover  slaves 
under  a  gift  of  his  intestate,  will  not  bar  a  subsequent  bill  filed  by  the  ad- 
ministrator as  a  creditor  of  the  intestate  to  set  aside  the  gift  as  fraudulent 
—Jones  V.  Blake,  2  Hill,  Eq.  629. 

(Tex.)  Executors  of  an  estate  had  full  authority  to  prosecute  a  suit  for 
damages  to  community  property  regardless  of  who  might  be  entitled  to  part 
of  it,  and  a  surviving  wife  suing  as  an  executrix  was  bound  by  the  judgment, 
not  pnly  as  executrix,  but  as  an  individual. — San  Antonio  &  A.  P.  Ry.  Co.  v. 
Miller,  137  S.  W.  1194. 

(Va.)  A  bill  by  a  husband  as  administrator  of  his  wife  is  not  barred  by  a 
decision  against  him  in  her  lifetime,  in  a  suit  to  which  she  was  not  a  party ; 
the  ground  of  that  decision  having  been  that  under  the  statute  of  limitations 
the  opposite  party  had  obtained  a  legal  title  to  the  slaves  sued  for  by  five 
years'  possession,  commencing  during  the  coverture,  during  which  the  right  of 
the  wife  also  accrued,  and  the  husband  never  having  had  possession  as  hus- 
band.— ^Blakey  v.  Newby's  Adm'rs,  6  Munf.  64. 
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III.  Officers,  Agents,  and  Attobnets. 

(La.)  A  Indgment  generally  against  defendant,  sued  as  attorney  in  fact, 
will  not  affect  him  in  his  own  right — Baudin  v.  Dubourg,  4  Mart  (N.  S.)  496. 

(Mo.)  Where  land  sold  under  a  mortgage,  executed  after  issue,  but  before 
service  of,  a  petition  in  ejectment,  is  purchased  by  an  attorney  for  plaintiff 
in  the  ejectment  suit,  and  judgment  in  the  latter  suit  is  rendered  with  his 
assent  and  approval,  he  is  thereby  stopped  from  asserting  his  title  as  against 
one  holding  under  a  sale  by  virtue  of  execution  issued  on  the  judgment  in 
ejectment — Shaw  v.  Padley,  64  Mo.  519. 

(N.  Y.)  An  action  by  a  commissioner  of  highways  in  his  own  name  as  such 
to  recover  for  failure  to  repair  a  highway,  and  an  action  for  the  same  sub- 
ject-matter in  the  name  of  the  town,  are  neither  by  the  same  parties  plaintiff 
nor  by  parties  in  privity  of  estate,  and  hence  a  judgment  in  the  former  does 
not  bar  the  latter  suit— Town  of  Clay  v.  Hart,  55  N.  Y.  Supp.  43,  25  Misc. 
Rep.  110. 

(Tex.)  Plaintiff,  as  attorney  for  insured,  pledged  certain  policies,  after  a 
loss,  as  collateral  for  the  benefit  of  all  assured*s  creditors  except  K.  There- 
after insured  transferred  the  policies  in  question  to  plaintiff  as  trustee  to  se- 
cure her  entire  indebtedness,  including  that  of  K.  Plaintiff  sued  in  the  name 
of  the  pledgee  on  two  of  the  policies,  agreeing  to  indemnify  him  from  all  lia- 
bility for  costs,  etc.,  and  employed  counsel,  and  conducted  the  same  for  his 
benefit  as  trustee,  as  well  as  for  the  benefit  of  K.  Defendant  answered  to  the 
merits,  and  the  suit  was  subsequently  settled,  and  judgment  rendered  that  the 
pledgee  take  nothing,  etc.  Plaintiff  thereafter  sued  as  trustee  to  recover  on  the 
same  policies.  Held,  that  the  real  parties  in  interest  and  the  subject-matter 
in  both  actions  were  identical,  and  that  the  former  judgment  was  a  bar  to  the 
second.— Hartford  Fire  Ins.  Co.  v.  King,  73  S.  W.  71,  31  Tex.  Civ.  App.  636. 

(Wis.)  Where  plaintiff  was  mayor  of  a  city,  and  the  city  sued  to  compel 
a  landowner  to  remove  obstructions  from  a  space  delineated  on  a  plat  of  the 
city  as  a  street,  claiming  it  to  be  a  public  street  and  in  such  action  it  was 
adjudged  that  the  city  had  never  acquired  any  easement  in  the  street  shown, 
such  adjudication  involving  a  controversy  as  to  a  public  .right  is  no  bar  to  a 
subsequent  action  by  the  plaintiff  as  an  individual,  seeking  to  enforce  a  pri- 
vate right  in  such  street.— Rahr  v.  Wittmann,  132  N.  W.  1107,  147  Wis.  195. 

IV.  Guardians  and  Tutors. 

(Cal.)  Where  an  infant  sues  by  her  father,  as  guardian,  for  damages  for 
suffering  and  deformity  caused  by  the  act  of  a  vicious  animal  belonging  to 
defendant,  and  recovers  judgment,  such  judgment  is  not  available  as  a  bar 
or  admissible  in  evidence  in  a  suit  brought  by  the  father  in  his  own  name 
for  services  rendered  and  expenses  incurred  in  the  cure  of  the  wounds  in- 
fiicted  on  the  child.— Karr  v.  Parks,  44  Cal.  46. 

(La.)  A  mortgage  creditor  of  a  father's  succession  is  not  bound  by  the  terms 
and  recitals  of  a  judgment  homologating  the  account  filed  by  the  latter  as  the 
tutor  of  his  children.  As  to  him  they  are  res  inter  alios  acta,  and  their  con- 
tents must  be  proved  in  some  proceeding  to  which  he  is  a  party,  to  bind  him. 
— Succession  and  Community  of  Duh^,  41  La.  Ann.  209,  6  South.  502. 

(Mo.)  A  father,  who  acts  as  guardian  ad  litem  for  his  children  in  a  suit  for 
partition  brought  against  them,  is  not  thereby  made  a  party  to  the  suit  so 
as  to  be  concluded  by  a  judgment  in  favor  of  the  children,  or  so  as  to  be  es- 
topped to  controvert  their  title. — TerriH  v.  Boulware,  24  Mo.  254. 

(Neb.)  The  mere  appearance  and  consent  of  mother  of  wards  in  proceeding 
to  sell  their  land  does  not  devest  any  interest  she  may  have. — Myers  v.  Mc- 
Gavock,  39  Neb.  843,  58  N.  W.  522,  42  Am.  St  Rep.  627. 

(N.  Y.)  A  father,  in  an  action  against  a  railroad  company  for  injuries  to 
his  infant  son,  may  allege  and  prove  a  former  judgment  in  favor  of  the  son, 
suing  by  a  guardian  ad  litem,  against  the  same  defendant,  for  damages  for 
the  same  injuries ;  and  the  record  thereof  may  be  sufficient  proof  that  the  in- 
juries were  caused  solely  by  defendant's  negligence. — ^Anderson  v.  Third  Ave. 
R.  Co.,  9  Daly,  487. 


NOTE  TO  LINTON   V.  OMAHA  WHOLESALE  PRODUCE  M.  H.  CO.        347 

(N.  Y.)  In  an  action  by  a  mother  to  recover  for  the  loss  of  services  of  her 
Infant  son,  a  Judgment  for  plaintiff  in  a  prior  action  brought  by  her,  as  guard- 
ian ad  litem  of  the  son,  to  recover  on  his  behalf  for  the  same  injuries,  is  not 
admissible  to  show  negligence  of  defendant  and  freedom  of  the  son  from  con- 
tributory negligence.— Furlong  v.  Banta,  80  Hun,  248,  29  N.  Y.  Supp.  985. 

(N.  Y.)  A  Judgment  in  an  action  by  a  father,  as  guardian  ad  litem  of  his 
infant  son,  to  recover  for  personal  injuries,  is  not  conclusive  in  an  action  by 
the  father  to  recover  for  the  loss  of  his  son's  services  because  of  the  same  in- 
juries.—Ger  stein  V.  Fisher  (Super.  N.  Y.)  12  Misc.  Rep.  211,  33  N.  Y.  Supp. 
1120. 

(Tenn.)  A  guardian,  made  defendant  as  such  to  ti  suit  involving  the  title 
to  property,  is  not  such  a  party  thereto  as  will  render  the  decree  binding  on 
his  individual  rights,— Buchanan  v.  Klmes,  61  Tenn.  (2  Baxt.)  275. 

(Wash.)  In  case  of  injury  to  a  minor  there  arise  two  cause  of  action — one 
in  favor  of  the  minor  for  pain  and  suffering  and  permanent  injury,  the  other 
in  favor  of  the  parents  for  loss  of  services  during  minority,  and  expenses  of 
treatment,  which  may  be  Joined  or  tried  in  different  actions — so  that  recovery 
in  an  action  by  the  parent  as  guardian  ad  litem  for  the  minor,  in  which  the 
items  of  loss  of  wages  during  minority  and  expenses  of  the  parent  in  treat- 
ment of  his  injuries  are  expressly  excluded  from  tiie  consideration  of  the 
Jury,  is  not  a  bar  to  recovery  in  an  action  by  the  parent  in  her  own  right 
for  such  items. — Harris  v.  Puget  Sound  Electric  Ry.,  100  Pac.  841,  52  Wash. 
299. 

V.  Assignees,  Trustees,  and  Receivebb. 

(Cal.)  A  Judgment  in  favor  of  a  receiver  in  his  individual  capacity  is  not 
a  bar  to  an  action  against  him  in  his  representative  capacity. — Elliott  v.  Hud- 
son, 124  Pac.  103. 

(Cal.)  Judgment  in  suit  by  father  and  mother  of  husband  against  wife,  to 
enforce  parol  trust,  under  which  husband  conveyed  realty  to  wife,  ordering 
a.  conveyance  by  the  wife  to  the  father  and  mother,  held^  in  action  by  the  wife 
for  partition,  that  she  was  precluded  from  setting  up  an  Individual  title. — 
Giuffre  v.  Lauricella,  143  Pac.  1061. 

(Conn.)  The  considerations  of  public  policy  which  support  the  rule  of  res 
judicata  do  not  Justify  its  extension  to  make  a  fact  adjudicated  in  an  action 
between  two  persons,  litigating  a  cause  of  action  which  has  arisen  between 
them  in  their  individual  capacity,  res  judicata  in  subsequent  actions  brought 
by  one,  as  assignee  of  a  chose  in  action,  against  the  other  and  a  third  person, 
which  the  plaintiff  has  purchased  of  such  third  person  after  his  right  therein 
has  become  fixed,  and  since  the  Judgment  in  the  first  action  was  rendered. — 
Fuller  V.  Metropolitan  Life  Ins.  Co.,  35  Atl.  760,  68  Conn.  55,  57  Am.  St.  Rep. 
84. 

(111.)  The  determination  in  bankruptcy  proceedings  that  property  in  a  ware- 
house, the  receipts  for  which  were  given  by  the  bankrupt  to  secure  a  loan,  was 
not  in  the  possession  of  the  bankrupt  when  the  petition  was  filed  is  res  ad  judi- 
cata on  assumpsit  by  the  trustee  and  receiver  for  the  proceeds  of  the  sale  of 
«uch  property,  where  the  parties  are  the  same  or  in  privity  or  represented  by 
them.— Chicago  Title  &  Trust  Co.  v.  First  Nat.  Bank,  174  111.  App.  339 ;  Same 
V.  Rogers,  Id.  365;  Same  v.  National  Storage  Co.,  Id.  Judgments  affirmed 
Chicago  Title  &  Trust  Go.  v.  National  Storage  Co.,  103  N.  E.  227,  260  lU.  485. 

(Mo.)  A  finding  and  judgment  that  defendant  held  funds  as  trustee  will 
no  more  conclusively  protect  him  as  curator  from  a  charge  of  misapplying 
the  trust  funds  while  acting  in  the  latter  capacity  than  a  finding  in  his  favor 
in  the  former  suit  would  be  conclusive  against  him  in  a  suit  against  his  sure- 
ties on  his  bond,  charging  a  conversion  of  the  funds  prior  to  his  appointment 
AS  trustee.— State  ex  rel.  Hospes  v.  Branch,  134  Mo.  592,  36  S.  W.  226,  56 
Am.  St.  Rep.  533. 

(N.  Y.)  An  equity  of  redemption  owned  by  an  assignee  in  bankruptcy,  as 
such,  is  not  barred  by  a  foreclosure  in  which  he  is  made  a  party,  and  is  served 
and  appears  in  his  individual  name  only,  and  in  which  his  official  character 
is  in  no  wise  mentioned. — Landon  v.  Townshend,  112  N.  Y.  93,  19  N.  E.  424, 
8  Am.  St  Rep.  712 ;  Id.,  129  N.  Y.  166,  29  N.  E.  71,  affirming  Landon  v.  Town- 
send,  60  Hun,  578,  14  N.  Y.  Supp.  522. 
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(N.  Y.)  The  Judgment  against  a  plaintiff  in  an  action  by  bim  in  his  rep- 
resentative capacity,  as  trustee  for  creditors,  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  based  on  the  ground  that  the  conveyance  was  free  from 
fraud,  is  not  conclusive  against  him  on  the  question  of  fraud,  in  an  action  by 
him  individually  on  his  own  account  merely,  against  the  same  defendants  for 
the  same  purpose. — Collins  v.  Hydron,  135  N.  Y.  320,  32  N.  B.  69,  reversed 
62  Hun,  286,  17  N.  Y.  Supp.  228. 

(N.  Y.)  A  mortgage  was  executed  to  one  M.,  habendum  "unto  the  said  party 
of  the  second  part  [M.],  his  heirs  and  assigns,  to  his  and  their  own  proper 
use,  benefit,  and  behoof,  forever."  Immediately  following  the  description  of 
the  property  was  a  clause  that  the  mortgage  was  in  trust  to  secure  payment 
to  various  individuals,  named  therein,  of  certain  sums.  Held,  that  the  lien  of 
such  a  mortgage  was  not  devested  by  a  Judgment  foreclosing  a  prior  mortgage, 
where  M.  was  made  a  party  individually  only,  and  not  as  trustee. — McGuckin 
V.  Mllbank,  83  Hun,  473,  31  N.  Y.  Supp.  1049. 

(N.  Y.)  A  reversal  by  the  United  States  Supreme  Court  of  a  Judgment 
of  a  state  court  in  a  replevin  action  against  a  trustee  in  bankruptcy  Individ- 
ually was  not  available  as  an  adjudication  of  title  to  a  purchaser  from  the 
trustee  as  trustee. — Murphy  v.  John  Hofman  Co.,  141  N.  Y.  Supp.  900,  157 
App.  Div.  88. 

(Tenn.)  In  an  action  by  plaintiff  as  "trustee,"  the  defendant  set  up  res 
Judicata,  in  an  action  brought  by  him  against  plaintiff,  in  which  action  plain- 
tiff was  not  styled  "trustee,"  but  the  rights  he  asserted  in  the  action  were 
those  of  such  trustee.  Held,  the  fact  that  plaintiff  was  not  styled  "trustee" 
in  the  first  action  was  Immaterial  to  the  defense  of  res  Judicata. — ^Daniel  v. 
Gum,  45  8.  W.  468 ;   Todd  v.  Daniel,  Id. 

(Wash.)  Judgment,  in  an  action  to  quiet  title  to  land  purchased  in  receiver- 
ship and  tax  foreclosure  proceedings  against  an  unincorporated  association  in 
which  its  trustees  alleged  title  for  the  benefit  of  those  who  had  contributed 
to  its  purchase,  held  res  adjudlcata  in  a  subsequent  proceeding  attacking  the 
purchaser's  title  on  the  ground  that  title  and  right  of  possession  were  in  the 
trustees  for  the  benefit  of  the  membership  at  large. — Burgess  v.  Peth,  140 
Pac  351. 

(W.  Va.)  If  a  person  has  a  vendor's  lien  on  real  estate  which  his  vendee 
has  conveyed  to  him  as  trustee  by  a  subsequent  trust  deed  to  secure  certain 
debts  to  other  persons  in  which  no  reference  is  made  to  his  debt,  and  a  suit 
is  afterwards  brought  to  set  aside  such  trust  deed,  and  subject  the  property  to 
the  payment  of  a  Judgment  to  which  suit  such  person  is  made  a  party  as 
trustee,  but  in  no  other  capacity,  and  there  is  no  convention  of  the  lien  credi- 
tors or  reference  in  tiie  bill  or  proceedings  to  the  vendor's  lien,  such  person 
may,  as  against  the  purchaser,  enforce  his  vendor's  Hen  against  the  land  in  a 
subsequent  suit.— McNult  v.  Trogdon,  29  W.  Va.  469,  2  S.  E.  328. 
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<217  Fed.  497) 

BENNER  LINE  v.  PENDLETON  et  aL 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit    August  10,  1914.) 

No.  283. 

1.  Shipping  (|  53*) — Chabteb  —  Loss  of  Caboo  —  Suit  bt  Chabtebeb  as 

Bailee  against  Owneb. 

Where  the  charterer  of  a  vessel  held  itself  out  to  the  public  as  a  com- 
mon carrier,  advertised  for  and  solicited  cargoes,  fixed  the  freight  rates, 
received  and  discharged  the  cargoes,  and  provided  its  own  bills  of  lading 
in  its  own  name,  although  they  were  signed  by  the  master  as  customary, 
the  charterer,  and  not  the  owner,  was  the  bailee  of  the  cargoes,  and  as 
such  bailee  entitled  to  maintain  a  suit  in  its  own  name  against  the  ship- 
owner for  loss  of  a  cargo  through  the  unseaworthiness  of  the  vessel. 

[M.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §§  214-218,  225 ; 
Dec.  Dig.  I  63.*1 

2.  Shipping  (|  121*) — Cabbiage  or  Goods — Wabbantt  of  Seawobthiness  of 

Vessel. 

A  shipowner  either  expressly  or  impliedly  warrants  his  ship  to  be  sea- 
worthy and  fit  for  the  cargo  and  particular  service  for  which  she  is  en- 
gaged at  the  commencement  of  the  voyage,  and  such  warranty  is  an  ab- 
solute undertaking,  and  covers  latent  defects  not  ordinarily  susceptible 
of  detection,  as  well  as  those  which  are  discernible  by  inspection. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  226,  449-451, 
466;   Dec.  Dig.  i  121.* 

Implied  warranty  of  seaworthiness,  see  notes  to  The  Carib  Prince,  15 
0.  C.  A.  388 ;  Neilson  v.  Coal  Cement  &  Supply  Co.,  60  C.  C.  A.  179.] 

8  Shipping  (|  132*) — Loss  of  Caboo — Unseawobthiness  of  Vessel. 

The  loss  of  cargo  by  the  sinking  of  a  schooner  on  a  voyage  from  New 
York  to  Porto  Rico  held,  on  tha  evidence,  due  to  the  unseaworthiness  of 
the  vessel  at  the  commencement  of  the  voyage,  where,  although  she  was 
examined  and  pronounced  seaworthy  by  experts  before  sailing,  she  be- 
gan to  leak  seriously  when  only  three  days  out,  without  having  encoun- 
tered any  unusually  bad  weather,  and  her  pumps  proved  to  be  so  badly 
out  of  repair  as  to  be  practically  useless. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  {§  471-487;  Dec. 
Dig.  I  132.*] 

4.  Shipping  (|  137*) — ^Liability  fob  Loss  of  Cabgo^Habteb  Act. 

Harter  Act  Feb.  13, 1893,  c.  105,  {  3,  27  Stat  445  (U.  S.  Comp.  St  1913, 
I  8031),  which  exempts  a  shipowner  from  liability  for  loss  of  cargo  in 
certain  specified  cases,  does  not  relieve  him  from  the  duty  of  furnishing 
a  seaworthy  vessel  at  the  beginning  of  the  voyage,  nor  affect  his  liability 
for  loss  of  the  cargo  arising  from  unseaworthiness. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  I  492;  Dec.  Dig. 
I  137.* 

Statutory  exemptions  of  shipowner  from  liability,  see  notes  to  Nord- 
Deutscher  Lloyd  v.  Insurance  Co.  of  North  America,  49  C.  C.  A.  11 ;  Raell 
V.  New  York  &  T.  8.  S.  Co.,  83  C.  C.  A.  294.1 

6.  Shipping  (|  137*)  —  Limitation  of  Liability  —  Pebsonal  Contracts  of 
Shipowneb. 

A  charter  party,  warranting  the  vessel  to  be  seaworthy  and  in  every 
way  fitted  for  the  voyage,  signed  by  a  firm  as  agents  for  the  particular 
vessel,  of  which  one  of  the  partners  was  managing  owner,  was  his  per- 
sonal contract,  and  he  cannot  limit  his  liability  for  loss  of  the  cargo 
through  the  unseaworthiness  of  the  vessel,  under  Rev.  St  |  4283  (U.  S. 
Comp.  St  1913,  §  8021),  or  Act  June  26,  1884,  a  121,  §  18,  23  Stat  57 
(U.  S.  Comp.  St  1913,  |  8028),  which  apply  only  to  risks  arising  from 

*For  other  cases  see  same  topic  ft  S  nt7mbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  conduct  of,  or  contracts  made  by,  others  than  the  owner,  and  im- 
puted to  him  from  the  necessities  of  commerce. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  i  492 ;  Dec  Dig. 
i  137.*] 

6.  Contracts   (|  1*) — "Pebsonal  Contract.** 

A  * 'personal  contract"  is  a  contract  made  by  the  person  or  corporation 
to  be  bound,  as  distinguished  from  one  imputed  to  such  person  or  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  1;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  Personal  Contract] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  on  appeal  from  a  final  decree  of  the  United 
States  District  Court  for  the  Southern  District  of  New  York  finding 
that  the  libelant  is  entitled  to  recover  from  the  respondent  Fields  S. 
Pendleton  nine-sixteenths  of  the  amount  of  its  damages,  but  that  the 
said  Fields  S.  Pendleton  is  entitled  to  limit  his  liability  to  his  interest 
in  the  schooner  Edith  Olcott  and  her  freight,  and  dismissing  the  libel 
as  to  the  said  Pendleton,  which  decree  was  entered  on  November  29, 
1913. 

The  libelant  is  a  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey  and  engaged  in  business  as  a  carrier  between  the  port  of  New  York 
and  ports  in  Porto  Rico.  The  respondents  are  copartners  engaged  in  business 
as  ship  brokers  in  the  city  of  New  York,  borough  of  Manhattan,  state  of  New 
York.  They  were  the  managing  owners  of  the  schooner  Edith  Olcott;  the 
respondent  Fields  S.  Pendleton  owning  in  his  own  right  nine-sixteenths  of  the 
vessel. 

On  July  7,  1910,  the  respondents  chartered  the  vessel  to  the  libelant  for  a 
voyage  from  New  York  to  San  Juan,  Porto  Rico.  On  August  6th  the  King 
Edgar,  seeing  the  Olcott's  signals  of  distress,  came  alongside  and  took  the 
vessel  in  tow  when  in  latitude  37.3  degrees  N.,  longitude  65.3  degrees  W.,  un- 
der an  agreement  to  tow  her  to  New  York  for  $15,000.  But  on  August  7th  the 
tow  rope  parted  and  the  vessel  was  abandoned,  at  6  a.  m.,  in  a  sinking  con- 
dition; the  water  in  her  hold  having  then  reached  a  depth  of  13%  feet  and 
gaining  steadily  despite  all  efforts  to  prevent  it 

The  charter  party  was  signed  in  the  name  of  Pendleton  Bros.,  and  the  suit 
was  brought  against  Pendleton  Bros,  and  against  Fields  S.  Pendleton  individ- 
ually. It  having  developed  at  the  trial,  however,  that  neither  the  firm  of  Pen- 
dleton Bros,  nor  the  respondent  Ec^in  S.  Pendleton  owned  any  share  in  the 
vessel  or  had  any  interest  in  the  transaction  except  as  agents,  it  was  conceded 
by  the  libelant  at  the  close  of  the  trial,  that  recovery  could  be  had  only  against 
the  respondent  Fields  S.  Pendleton,  who  was  the  managing  owner  of  the  ves- 
sel, and  who  hereafter  will  be  referred  to  as  the  respondent 

For  opinion  below,  see  210  Fed.  67. 

Harrington,  Bigham  &  Englar,  of  New  York  City  (D.  Roger  Englar,. 
of  New  York  City,  of  counsel),  for  appellant. 

Henry  W.  Goodrich,  of  New  York  City,  for  appellee. 

Before  COXE  and  ROGERS,  Circuit  Judges,  and  HAND,  District 
Judge. 

ROGERS,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
libel  is  filed  by  the  libelant  as  bailee  of  a  cargo  of  general  merchan- 

*For  other  cases  see  same  topic  ft  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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djse  laden  on  board  the  schooner  Edith  Olcott,  which  was  lost  at  sea 
with  her  entire  cargo  on  August  7,  1910.  The  value  of  the  cargo 
amounted  to  $40,000,  and  to  recover  this  sum  the  suit  is  brought.  The 
theory  of  the  suit  is  that  the  respondent  failed  to  furnish  a  seaworthy 
vessel  at  the  beginning  of  the  voyage.  The  respondent  denied  the 
allegations  as  to  the  unseaworthiness  of  the  schooner  and  alleged  that 
due  diligence  was  exercised  to  make  the  vessel  in  all  respects  seaworthy 
and  properly  manned,  equipped,  and  supplied.  And  further  answer- 
ing the  respondent  stated  that  if  it  in  any  way  appeared  that  the  ves- 
sel was  not  seaworthy  at  the  commencement  of  the  voyage  or  there- 
after that  such  unseaworthiness  was  without  his  privity  or  knowledge, 
and  under  the  laws  of  the  United  States  relating  to  limitation  of  lia- 
bility on  the  part  of  vessel  owners  he  is  relieved  of  all  liability  grow- 
ing out  of  the  loss  of  said  schooner,  "and  if  any  liability  on  the  part 
of  this  respondent  does  exist,  it  is  limited  to  his  proportionate  part  of 
said  schooner  as  hereinbefore  stated." 

[1]  It  was  urged  in  the  argument  that  libelant  has  no  capacity  to 
sue  as  a  bailee  for  the  loss  of  the  goods.  The  contention  was  that  the 
shipowner  was  the  bailee  of  the  cargo  and  not  the  libelant.  The  libel- 
ant held  itself  out  to  the  public  as  a  common  carrier ;  it  advertised  for 
and  solicited  cargoes ;  it  provided  a  dock  to  which  the  cargo  was  de- 
livered ;  it  chartered  the  vessel  by  which  the  cargo  was  to  be  carried, 
and  employed  the  stevedores  who  put  the  cargo  on  board  the  ship ;  it 
fixed  the  freight  rates  and  received  the  freight  upon  the  shipments; 
and  it  provided  its  own  form  of  bill  of  lading,  which  was  in  its  own 
name,  and  not  in  the  name  of  the  ship,  or  in  the  name  of  the  respond- 
ent, ^nd  it  was  signed  at  its  office  by  the  master  or  agents  of  the  ves- 
sel. There  is  nothing  out  of  the  ordinary  in  that  it  was  signed  by  the 
master  of  the  vessel,  that  being  the  usual  practice.  No  goods  could  be 
put  on  board  the  vessel  except  by  virtue  of  .a  prior  contract  of  af- 
freightment with  the  libelant.  The  shippers  knew  only  the  Benner 
Line  and  contracted  with  the  Benner  Line,  which  took  all  the  profits 
of  the  enterprise.  The  shippers  or  owners  of  the  merchandise  took 
no  part  in  the  selection  of  the  ship  by  which  the  goods  were  carried. 
It  is  impossible  to  say  under  the  circumstances  of  the  case  that  the 
ship  rather  than  the  libelant  was  the  carrier  and' that  the  libelant  is 
without  right  to  sue  as  bailee  of  the  cargo.  If  the  libelant  was  the 
carrier,  and  of  that  we  have  no  doubt,  then  there  can  be  no  question 
but  that  the  action  can  be  maintained.  In  The  Beaconsfield,  158  U. 
S.  303,  307,  15  Sup.  Ct.  860,  861,  39  L.  Ed.  993  (1895),  the  Supreme 
Court,  speaking  through  Mr.  Justice  Brown  said : 

"It  is  perfectly  weU  settled  that  the  carrier  is  so  far  the  representative 
of  the  owner  that  he  may  sue  in  his  own  name,  either  at  common  law  or  in 
admiralty,  for  a  trespass  upon  or  injury  to  the  property  carried." 

And  see  The  New  York  (D.  C.)  93  Fed.  495  (1899).  In  that  case 
the  charterer  used  the  barge  for  the  transportation  of  goods  for  third 
persons  between  New  York  and  New  London.  The  cargo  was  injured 
by  water  which  reached  it  by  leaking  through  the  upper  seams  of  the 
vessel.    The  court  held  that  the  charterer  as  carrier  was  so  far  the 


352  133  C.  C.  A.  REPORTS 

representative  of  the  owner  of  the  cargo  that  he  was  entitled  to  sue 
in  his  own  name  for  the  injury  done  the  cargo. 

Of  course  no  question  can  be  raised  as  to  the  right  of  a  bailee  to 
maintain  any  proper  action  to  recover  for  a  breach  of  contract  in  con- 
nection with  the  bailed  property  during  the  existence  of  the  bailment. 

[2]  There  can  be  no  question  but  that  it  is  the  duty  of  the  shipowner 
to  provide  a  ship  which  is  fit  and  competent  for  the  cargo  and  particular 
service  for  which  she  is  engaged.  The  carrier  either  expressly  or  im- 
pHedly  warrants  the  seaworthiness  of  the  vessel  at  the  commencement 
of  the  voyage.  The  Carib  Prince,  170  U.  S.  655,  18  Sup.  Ct.  753, 
42  L.  Ed.  1181.  And  this  warranty  that  the  vessel  is  fit  at  the  be- 
ginning of  the  voyage  is  an  absolute  undertaking,  which  is  not  depend- 
ent on  the  owner's  knowledge  or  ignorance  tliat  the  ship  is  in  fit  con- 
dition to  undergo  the  perils  of  the  sea.  The  Caledonia,  157  U.  S.  124, 
15  Sup.  Ct.  537,  39  L.  Ed.  644.  The  warranty  covers  latent  defects, 
not  ordinarily  susceptible  of  detection,  as  well  as  those  which  are 
known  or  discoverable  by  inspection.  In  The  Edwin  I.  Morrison,  153 
U.  S.  199,  210,  14  Sup.  Ct.  823,  825,  38  L.  Ed.  688  (1894),  the  Su- 
preme Court  adopted  the  language  used  by  Mr.  Justice  Gray  in  the 
Circuit  Court  in  which  he  said: 

"In  every  contract  for  the  carriage  of  goods  by  sea,  unless  otherwise  ex- 
pressly stipulated,  there  is  a  warranty  on  the  part  of  the  shipowner  that  the 
ship  is  seaworthy  at  the  time  of  beginning  her  voyage,  and  not  merely  that 
he  does  not  know  her  to  be  unseaworthy.  •  •  ♦  The  warranty  is  absolute 
that  the  ship  is,  or  shall  be,  in  fact  seaworthy  at  that  time,  and  does  not  de- 
pend on  his  knowledge  or  ignorance,  his  care  or  negligence." 

And  in  The  Caledonia,  157  U.  S.  124,  130,  15  Sup.  Ct.  537,  540,  39 
L.  Ed.  644  (1895),  the  above  doctrine  is  reaffirmed  and  Mr.  Chief  Jus- 
tice Fuller  said : 

"The  proposition  that  the  warranty  of  seaworthiness  exists  by  implication 
in  all  contracts  for  sea  carriage,  we  do  not  understand  to  be  denied ;  but  it  is 
insisted  that  the  warranty  is  not  absolute,  and  does  not  cover  latent  defects 
not  ordinarily  susceptible  of  detection.  If  this  were  so,  the  obligation  rest- 
ing on  the  shipowner  would  be,  not  that  the  ship  should  be  fit,  but  that  he 
had  honestly  done  his  best  to  make  her  so.  We  cannot  concur  in  this  view. 
In  our  opinion  the  shipowner's  undertaking  is  not  merely  that  he  will  do  and 
has  done  his  best  to  make  the  ship  fit,  but  that  the  ship  is  reaUy  fit  to  undergo 
the  perils  of  the  sea  and  other  incidental  risks  to  which  she  must  be  exposed 
in  the  course  of  the  voyage;  and,  this  being  so,  that  undertaldng  is  not  dis- 
charged because  the  want  of  fitness  is  the  result  of  latent  defects." 

It  may  be  conceded  in  the  case  at  bar  that  the  respondent  thought 
that  the  Edith  Olcott  was  in  a  seaworthy  condition  at  the  time  she 
started  on  her  voyage  to  Porto  Rico.  The  respondent,  before  the  ves- 
sel started  on  her  voyage,  instructed  the  most  competent  captain  in 
his  employ  to  put  the  boat  in  dry  dock  and  have  her  put  in  seaworthy 
condition  to  go  in  the  Gulf  of  Mexico  to  stay  for  8  or  10  months. 
The  man  had  been  employed  by  the  respondent's  concern  for  more  than 
40  years,  and  the  matter  was  turned  over  to  him  because,  as  respond- 
ent testified,  there  was  no  man  in  the  country  in  his  opinion  who  was 
more  competent  "He  is  the  only  master,"  he  testified,  "that  never 
cost  us  a  dollar ;  he  is  the  only  man  I  know  of  that  has  had  that  suc- 
cess."   That  this  man  was  a  thoroughly  competent  man  seems  to  be 
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admitted.  But  neither  the  good  intentions  of  the  respondent  nor  the 
competency  of  this  captain  can  save  the  respondent  from  liability  if 
notwithstanding  what  was  done  the  vessel  was  not  in  reality  in  a  sea- 
worthy condition  when  this  voyage  was  commenced. 

To  constitute  seaworthiness  the  hull  must  be  so  tight,  staunch,  and 
strong  as  to  be  competent  to  resist  all  ordinary  action  of  the  sea  and 
to  prosecute  and  complete  the  voyage  without  damage  to  the  cargo. 

[3]  The  Edith  Olcott  was  a  four-masted  wooden  schooner  of  some 
985  tons  burden.  She  was  192.4  feet  in  length,  42.4  feet  in  breadth,  and 
18.4  feet  in  depth  below  the  main  deck.  She  was  about  20  years  old, 
haying  been  built  in  1390.  The  vessel  was  considered  in  insurance  cir- 
cles as  good  a  risk  as  the  usual  vessel  of  her  age.  One  of  the  experts 
who  examined  her  before  she  started  on  this  voyage  reported  that  she 
was  in  "the  pink  of  condition."  Witnesses  who  inspected  her  testified 
that  they  found  her  seams  and  butts  in  first-class  order,  as  were  her 
rigging,  decks,  waterways,  and  chain  plates,  and  that  she  was  "in 
first-class  condition,"  "one  of  the  finest  vessels"  the  witness  had  ever 
seen,  and  "fit  to  go  around  Cape  Horn  in." 

The  superintendent  of  the  Dry  Dock  Company  testified  as  to  repairs 
made  on  the  vessel  in  July  and  December,  1909,  and  in  January  and 
July,  1910.  It  appears  that  she  was  on  the  dock  in  July,  1910,  and  an 
an  examination  was  made  of  her  bottom  and  seams.  The  witness 
was  asked  whether  at  that  time  she  was  tight,  staunch,  and  strong,  and 
he  answered,  "I  should  say  she  was,"  but  admitted  he  was  testifying 
from  a  more  or  less  general  impression.  The  inspector  of  the  Amer- 
ican Bureau  of.  Shipping,  whose  business  it  was  to  inspect  vessels  for 
the  purpose  of  underwriting,  testified  that  the  vessel  was  "first-class," 
and  that  she  was  thoroughly  examined  for  reclassification  in  1905  and 
was  given  an  A-1  rating  for  six  years — a,  rating  which  would  have 
expired  in  June,  1911,  one  year  after  the  loss  of  the  vessel  occurred. 
He  stated  that  the  Edith  Olcott  was  "exceptionally  well  built,  excep- 
tionally well  cared  for,  and  an  exceptionally  good  vessel  at  the  time 
she  was  lost,"  and  that  she  was  incapable  of  receiving  any  higher 
classification  than  was  given  her  in  his  bureau.  The  evidence  given  by 
other  inspectors  was  of  similar  import. 

Now  we  pass  to  inquire  what  happened.  She  left  New  York  for 
Porto  Rico  on  Sunday,  July  31,  1910.  All  went  well  until  Wednes- 
day, when  it  was  discovered  she  had  about  4  feet  of  water  in  the  hold. 
The  amount  of  water  gradually  increased  until  Saturday,  when  it 
had  increased  to  13  feet  and  she  had  to  be  abandoned  with  her  cargo 
and  became  a  total  loss. 

By  way  of  explanation  of  the  cause  of  the  leak,  the  suggestion  has 
been  made  that  the  vessel  must  have  struck  some  submerged  object 
on  the  night  between  August  2d  and  3d.  No  suggestion  to  this  effect 
was  made  until  nearly  three  years  after  the  disaster.  The  engineer 
of  the  Olcott  testified  that  he  felt  some  sort  of  a  slight  shock  about 
12  o'clock  on  Tuesday  night,  August  2d;  that  he  did  not  think  any- 
thing had  happened,  and  that  he  turned  in  to  bed ;  that  he  never  men- 
tioned it  to  any  one,  except  that  when  the  mate  came  around  he  said 
to  him,  "What  struck  her?"  and  got  the  reply,  "Nothing  as  I  know 
133  C.C.A.— 23 
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of."  It  could  not  have  been  much  of  a  shock,  for  neither  the  captain, 
nor  mate,  nor  any  one  else  on  the  vessel  noticed  it.  No  mention  of 
any  shock  is  found  in  the  protest  drawn  up  in  the  respondent's  office 
and  verified  by  the  officers  and  crew  of  the  Edith  Olcott,  and  the  an- 
swer contains  no  allusion  to  it. 

When  the  testimony  was  taken  a  witness  of  wide  experience  at  sea 
was  asked  whether  in  his  opinion  it  was  possible  that  a  vessel  could 
hit  an  obstruction  with  force  enough  to  damage  her,  assuming  that 
she  is  a  seaworthy  vessel,  and  cause  her  to  leak,  without  its  being 
noticed  by  persons  on  board  who  were  awake.  He  answered  that  it 
was  not.  This  testimony  seems  to  us  most  credible.  It  is  true  that 
one  of  the  respondent's  witnesses,  also  a  man  of  experience  and  char- 
acter, testified  that  he  thought  the  vessel  must  have  struck  a  sub- 
merged wreck  or  something  of  that  kind.  He  stated  he  had  been  on  a 
vessel  which  struck  a  concealed  obstruction  which  caused  the  vessel 
to  leak,  and  that  he  had  no  knowledge  at  the  time  that  the  ship  had 
struck  it.  But  in  that  case  the  fact  that  the  vessel  had  struck  the  ob- 
struction was  not  discovered  until  the  vessel  had  arrived  at  her  des- 
tination and  been  discharged  of  her  cargo.  It  is  quite  credible  that 
a  vessel  might  strike  an  obstruction  and  cause  a  slight  leak  without 
attracting  attention  at  the  time.  But  it  is  difficult  to  believe  that  a 
staunch  and  seaworthy  vessel  could  meet  with  an  obstruction  serious 
enough  to  send  her  to  the  bottom  without  its  being  noticed  by  those 
whose  business  it  is  to  keep  watch  over  all  that  happens. 

There  is,  too,  another  reason  for  thinking  that  the  trouble  was  not 
occasioned  by  an  obstruction  striking  the  bottom  of  the  ship.  In  this 
case  the  schooner  started  to  leak,  and  when  the  weather  got  worse 
the  leak  got  worse,  and  when  the  weather  got  better  the  leak  also  got 
better.  A  collision  striking  a  vessel  belo^  the  water  line  would  not 
produce  results  of  that  kind.  On  the  contrary,  a  leak  so  produced 
would  be  continuous,  or  else  grow  worse  all  the  time.  The  account 
the  witnesses  give  of  this  leak  is  the  story  of  a  vessel  whose  seams 
have  opened,  and  not  of  one  having  a  hole  opened  in  her  bottom.  The 
protest  filed  on  August  10th  stated  that  on  August  3d  the  leak  was 
discovered,  and: 

"After  working  pumps  one  hour,  sounded  agrain,  and  found  leak  increasing. 
Latter  part,  wind  and  sea  stUl  increasing  in  force." 

And  on  August  4th: 

"8  A.  M.  Wind  and  sea  the  same.  Vessel  laboring  and  straining  and  ship- 
ping considerable  water.  Leak  still  beyond  control  of  the  pumps.  Sounded 
pumps,  and  found  eight  feet  of  water  in  hold.  Steam  pumps  kept  going  con- 
tinually. Noon.  Wind  and  sea  moderating  somewhat.  Steam  pumps  holding 
water  in  control  at  eight  feet  for  the  remainder  of  this  day.** 

And  on  August  5th : 

"Wind  and  sea  more  moderate.  Running  before  the  wind  and  sea.  Sound- 
ing pumps  every  hour,  finding  water  stUl  at  eight  feet  Steam  pumps  contin- 
ually working.  8  P.  M.  Heavy  squall  from  southwest,  causing  sea  to  rise  rap- 
idly. Vessel  laboring  heavily  and  shipping  immense  quantities  of  water.  L^k 
increasing  on  pumps." 
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And  on  August  6th : 

*'10  p.  M.  Vessel  plunging  Into  head  sea,  shipping  large  quantities  of  wa- 
ter, and  settling  forward.  Steam  pumps  going  constantly.  Sounded,  and 
found  water  gaining.  Midnight.  Wind  and  sea  still  increasing.  Sounded, 
and  found  ten  feet  of  water  in  vessel.  Vessel  would  not  answer  helm,  was 
contlnuaUy  under  water,  and  settling.    Engine  room  and  cabin  flooded/' 

And  on  August  7th  the  weather  was  "serious'*  and  the  amount  of 
water  was  "thirteen  and  one-half  feet,"  and  the  vessel  was  abandoned. 

While  it  may  be  possible  that  this  vessel  struck  a  submerged  object 
without  the  knowledge  of  those  on  board,  and  that  such  a  collision  oc- 
casioned a  loss,  we  think  the  possibility  of  such  an  occurrence  is  too  re- 
mote to  be  made  the  basis  of  a  judicial  finding.  The  vessel  had  been 
on  a  voyage  from  Baltimore  to  Jacksonville,  Fla.,  with  a  cargo  of  rail- 
road iron,  which  is  considered  one  of  the  hardest,  if  not  the  hardest, 
cargo  than  can  be  put  into  a  vessel.  She  brought  back  a  cargo  of  yel- 
low pine  ties.  The  voyage  on  which  she  carried  the  railroad  iron  was 
the  last  preceding  the  one  on  which  she  was  lost.  It  was  not  unlikely 
that  that  voyage  seriously  weakened  her  and  strained  her  seams,  so 
that  the  heavy  weather  she  encountered  caused  the  seams  to  open  and 
the  ship  to  leak.  While  the  weather  was  heavy,  there  was  nothing  so 
extraordinary  about  it  that  a  ship  in  a  seaworthy  condition  should  not 
have  been  able  to  stand  the  strain.  The  fact  that  the  vessel  sprang  so 
bad  a  leak,  and  that  no  satisfactory  explanation  of  the  fact  has  been 
made,  indicates  to  us,  as  it  did  to  the  court  below,  that  the  vessel  was 
not  seaworthy  as  to  her  hull  at  the  beginning  of  the  voyage. 

This  brings  us  to  a  consideration  of  the  vessel's  pumping  equipment. 
The  testimony  shows  that  she  was  provided  with  more  pumps  than 
most  vessels.  There  were  two  large  steam  pumps  and  two  hand  pumps. 
One  of  the  steam  pumps — a  six  or  seven  inch  wrecking  pump — was 
in  the  engine  room  in  the  well  deck  forward,  and  was  operated  by  a 
cogwheel  on  the  shaft  of  the  winch.  The  other  steam  pump,  known 
as  the  "messenger  pump,"  was  situated  on  the  main  deck  aft  of  the  en- 
gine room,  and  was  operated  by  a  messenger  chain,  which  ran  from  the 
shaft  of  the  winch  out  through  the  side  of  the  engine  room.  The  mes- 
senger pump  was  a  double  pump,  and  had  a  capacity  about  equal  to 
that  of  the  wrecking  pump.  There  was  a  fifth  pump,  but  it  was  not 
designed  for  taking  water  out  of  the  hold.  It  was  a  small  circulating 
pump  designed  for  running  water  through  the  condenser  and  for  wash- 
ing down  decks,  and  is  not  to  be  regarded  as  part  of  the  vessel's  regular 
equipment  for  pumping  water  out  of  the  ship.  It  is  undisputed  that 
within  an  hour  after  the  wrecking  pump  was  started  some  of  the  cogs 
were  stripped  from  the  wheel,  rendering  it  thereafter  impossible  to 
make  use  of  it.  The  port  hand  pump  was  tried,  but  with  a  result  so  un- 
satisfactory that  it  was  decided  to  try  the  starboard  hand  pump.  But 
after  using  it  an  hour  and  a  half  the  men  were  unable  to  move  it.  Or- 
ders were  given  to  hoist  it  out,  and  after  this  was  done  it  was  lashed 
down  on  the  deck  and  never  used  again ;  the  reason  assigned  for  so  do- 
ing being  that  it  had  been  bent  while  being  hauled  out.  Then  the  port 
hand  pump  was  used  again  for  something  over  an  hour,  when  it  had 
to  be  abandoned,  and  no  effort  was  made  again  to  use  either  of  the 
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hand  pumps.  There  was  testimony  tending  to  show  that  when  the  star- 
board hand  pump  was  hauled  out  the  suction  pipe  was  found  to  have 
been  rusted  through.  While  the  messenger  pump  was  used,  the  testi- 
mony shows  it  did  not  work  at  anything  like  its  full  capacity.  It  was 
evidently  in  poor  condition ;  one  witness  stating  that,  when  he  observed 
it,  it  was  discharging  "a  mere  dribble  of  water.*'  The  statement  of  some 
of  the  witnesses  was  to  the  effect  that,  had  even  one  pump,  either  hand 
or  steam,  been  in  an  efficient  condition,  the  schooner  could  have  made 
port  without  any  assistance  whatever. 

There  was  testimony  to  show  that  the  pimips  were  in  good  order  be- 
fore the  vessel  sailed.  But  over  against  this  testimony  stands  the  fact 
that  three  of  these  pumps  broke  down  one  after  the  other  when  an  at- 
tempt was  made  to  use  them  for  the  very  purpose  for  which  they  were 
provided,  and  that  the  fourth  pump  did  not  respond  effectually  when 
it  was  put  into  operation.  The  court  below  thought  the  inference  was 
irresistible  that  the  pumps  which  failed  were  not  fit  to  use  when  the 
ship  began  its  voyage.  That  inference  seems  justified,  and,  if  justified, 
the  conclusion  is  unavoidable  that  the  ship  was  not  seaworthy  in  this 
respect,  also,  when  she  started  on  the  voyage.  One  of  the  witnesses,  a 
seaman  on  the  King  Edgar,  which  took  the  Olcott  in  tow,  testified 
that  he  made  an  examination  of  the  pumps  and  found  them  "in  a  rusty 
condition ;  the  pipes  were  corroded,  and  if  you  put  your  hand  against 
them  they  were  liable  to  fall  away  and  break."  That  refers  to  the  hand 
pumps.  The  steam  pumps  **were  in  a  condition  that  they  would  not 
suck;  one  which  was  working  was  in  a  bad  condition,  owing  to  the 
gipsy  chain  having  no  connecting  links,  and  it  was  in  a  very  poor  state ; 
it  would  not  have  lasted  if  we  had  tried  to  tow  her  back  to  New  York." 
He  also  said : 

"I  saw  one  pump  working ;  the  others  would  not  work  at  all,  owing  to  the 
pipes  having  holes  in  them.  They  would  not  suck.  The  pumps  had  been  out 
of  condition,  for  a  good  time,  a  very  long  time,  I  should  say ;  they  were  cor- 
roded with  rust** 

Much  of  the  testimony  concerning  the  condition  of  the  pumps  is 
unworthy  of  credence,  as  coming  from  persons  characterized  very 
properly  by  the  court  below  as  "obviously  a  venal  and  dishonest  lot," 
who  offered  their  testimony  against  the  respondent  after  they  had  offer- 
ed their  testimony  in  his  favor  for  money  and  been  refused.  But  it 
may  be  said  of  the  pumps,  irrespective  of  all  such  testimony,  res  ipsa 
loquitur — the  thing  speaks  for  itself.  The  pumps  were  not  in  condition 
to  be  used.  Three  of  the  pumps  broke  down,  as  soon  as  the  emergency 
arose  when  they  were  needed,  and  there  is  no  satisfactory  explanation 
forthcoming  telling  why  they  broke  down.  We  are  forced  to  the  con- 
clusion, therefore,  that  as  respects  both  her  hull  and  her  pumps  the 
vessel  was  not  seaworthy  when  she  began  her  voyage. 

[4]  This  being  the  case,  the  question  arises  whether  the  respondent, 
being  liable  upon  the  principles  of  the  maritime  law,  can  claim  the  bene- 
fit of  the  Harter  Act.  The  Congress  of  the  United  States  has  passed 
from  time  to  time  various  statutes  limiting  in  greater  or  less  degree 
the  absolute  liability  of  carriers  by  water.  The  most  important  of  all 
these  statutes  is  the  act  of  February  13,  1893  (27  U.  S.  St.  at  L.  445, 
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c  105,  U.  S.  Comp.  St.  1901,  p.  2946),  which  is  known  as  the  Harter 
Act.    That  act  in  section  3  provides  as  follows : 

**That  If  the  owner  of  any  vessel  transporting  merchandise  or  property  to 
or  from  any  port  In  the  United  States  of  America  shall  exercise  due  diligence 
to  make  the  said  vessel  in  all  respects  seaworthy  and  properly  manned,  equip- 
ped, and  supplied,  neither  the  vessel,  her  owner  or  owners,  agent,  or  charter- 
ers shall  become  or  be  held  responsible  for  damage  or  loss  resulting  from 
faults  or  errors  in  navigation  or  in  the  management  of  said  vessel  nor  shall 
the  vessel,  her  owner  or  owners,  charterers,  agent,  or  master  be  held  liable 
for  losses  arising  from  dangers  of  the  sea  or  other  navigable  waters,  acts  of 
God,  or  public  enemies,  or  the  inherent  defect,  quality,  or  vice  of  the  thing 
carried,  or  from  insulRciency  of  package,  or  seizure  under  legal  process,  or 
for  loss  resulting  from  any  act  or  omission  of  the  shipper  or  owner  of  the 
goods,  his  agent  or  representative,  or  from  saving  or  attempting  to  save  life 
or  property  at  sea,  or  from  any  deviation  in  rendering  such  service." 

This  act  has  no  application  to  the  facts  of  this  case.  The  Edith  Ol- 
cott  was  not  lost  because  of  any  fault  in  navigation  or  from  dangers 
of  the  sea  within  the  meaning  of  that  expression  in  maritime  law. 
There  is  no  evidence  tending  to  show  any  negligence,  fault,  or  error  on 
the  part  of  the  ship's  officers  or  crew  after  the  voyage  began.  The 
fault  was  not  a  "fault  or  error  in  navigation  or  management  of  the 
vessel." 

The  Harter  Act  in  the  section  cited  above  does  not  relieve  the  own- 
er from  the  duty  of  furnishing  a  seaworthy  vessel  at  the  beginning  of 
the  voyage,  or  affect  his  liability  for  the  loss  of  the  cargo  arising  from 
unseaworthiness.  The  trend  of  judicial  decision  has  been  to  construe 
the  Harter  Act  strictly.  The  law  on  this  subject  has  been  correctly 
stated  as  follows : 

**The  greatest  amount  of  litigation  under  the  act  has  centered  around  the 
third  section.  This  section  does  not  release  the  owner  from  the  duty  of  fur- 
nishing  a  seaworthy  vessel  at  the  beginning  of  the  voyage  or  affect  his  lia- 
biUty  for  damages  to  the  cargo  arising  from  unseaworthiness,  but  only  ex- 
empts him  from  liability  for  damage  arising  from  the  risks  therein  designated 
when  due  diligence  has  been  used  to  make  the  vessel  seaworthy."    36  Cyc.  282. 

[5]  Congress  has  also  passed  acts  limiting  a  shipowner's  liability  to 
the  value  of  the  vessel  and  the  freight  earned.  The  most  important  of 
these  statutes  was  passed  March  3,  1851,  and  which  has  been  amended 
from  time  to  time ;  the  most  important  of  the  amendments  being  those 
of  June  26,  1884,  and  June  19,  1886.  The  act  of  Congress  provides 
for  limiting  the  liability  of  the  owner  of  the  vessel  for  the  loss  of 
goods  shipped,  so  that  it  shall  not  exceed  the  amount  or  value  of  the 
interest  of  such  owner  in  such  vessel  and  her  freight  then  pending. 
Revised  Statutes  (2d  Ed.)  1878,  §  4283;  23  U.  S.  St.  at  L.  57,  c.  121, 
§  18  (U.  S.  Comp.  St.  1901,  p.  2945) ;  24  U.  S.  St.  at  L.  80,  c.  421,  §  4 
(U.  S.  Comp.  St.  1901,  p.  2945). 

The  act  of  March,  1851,  enacted: 


«tr 


*That  liability  of  the  owner  of  any  vessel,  for  any  embezzlement,  loss,  or 
destruction,  by  any  person,  of  any  property,  goods,  or  merchandise,  shipped 
or  put  on  board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  by  collision, 
or  for  any  act,  matter,  or  thing  lost,  damage,  or  forfeiture,  done,  occasioned, 
or  Incurred,  without  the  privity,  or  knowledge  of  such  owner  or  owners,  shall 
in  no  case  exceed  the  amount  or  value  of  the  interest  of  such  owner  in  such 
vessel,  and  her  freight  then  pending." 
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And  the  act  of  June  26,  1884,  enacted  that : 

"The  individual  liability  of  a  shipowner,  shall  be  limited  to  the  proportion 
of  any  or  all  debts  and  liabilities  that  his  individual  share  of  the  vessel  bears 
to  the  whole;  and  the  aggregate  liabilities  of  all  the  owners  of  a  vessel  on 
account  of  the  same  shall  not  exceed  the  value  of  sudi  vessels  and  freight 
pending:  Provided,  that  this  provision  shall  not  affect  the  liability  of  any 
owner  incurred  previous  to  the  passage  of  this  act,  nor  prevent  any  claimant 
from  joining  all  the  owners  in  one  action ;  nor  shall  the  same  apply  to  wages 
due  to  persons  employed  by  said  shipowners." 

The  two  acts  have  been  regarded  as  being  in  pari  materia  and  there- 
fore have  been  construed  as  parts  of  one  entire  scheme. 

The  respondent  insists  that,  if  he  is  Hable  for  the  loss  of  the  cargo 
on  the  Edith  Olcott,  he  is  entitled  to  limit  his  liability  under  this  legis- 
lation; the  loss  having  been  incurred  without  his  "privity  or  knowl- 
edge." But  the  libelant  claims  that  the  respondent  cannot  have  the 
benefit  of  the  act  as  it  was  not  intended  to  apply  to  personal  contracts. 

This  court  decided  in  The  Loyal,  204  Fed.  930,  123  C.  C.  A.  252 
(1913),  that  a  shipowner  is  not  entitled  to  a  limitation  of  liability  for  a 
breach  of  his  personal  contract.  We  held  in  that  case  that  where  a 
lighterage  company  contracted  to  do  all  the  lighterage  for  an  importer 
for  a  fixed  term,  which  contract  carried  by  implication  a  warranty  that 
the  lighters  furnished  should  be  seaworthy  but  because  of  the  un- 
seaworthiness of  one  salvage  services  were  incurred  to  save  the  cargo, 
the  company  was  not  entitled  to  limit  its  liability  for  such  expense. 
In  announcing  the  principle  we  did  in  the  above  case  we  followed  the 
decision  made  by  the  Sixth  Circuit  in  Great  Lakes  Towing  Co.  v.  Mill 
Transfer  Co.,  155  Fed.  11,  16,  83  C.  C.  A.  607,  612,  22  L.  R.  A.  (N. 
S.)  769  (1907).    In  that  case  the  court  said: 

**The  purpose  of  On^ess  was,  as  we  think,  to  relieve  the  shipowner  from 
the  consequences  of  those  extraordinary  risks  which  were  imposed  without 
limitation  by  the  law  of  the  admiralty  as  that  law  had  been  interpreted  in 
this  country.  And  by  extraordinary  risks  we  mean  those  risks  arising  from 
the  conduct  of,  and  contracts  made  by,  those  who  are  beyond  the  personal 
supervision  and  control  of  the  owner  and  yet  have  legal  authority  to  bind 
him  to  answer  for  their  conduct  or  contracts;  or,  to  express  the  thought  in 
another  way,  that  the  Ualillltles  Intended  by  this  legislation  were  those  pe- 
culiar to  him  as  a  shipowner  and  had  been  imputed  to  him  because  of  his 
relation  to  the  ship,  and  not  those  liabilities,  whether  for  torts  or  from  con- 
tracts, which  spring  from  his  own  personal  conduct  or  stipulation.  It  seems 
to  us  altogether  unlikely  that  Congress  Intended  to  qualify  the  power  of  an 
owner  to  majce  contracts  in  relation  to  his  ship  which  by  the  universal  law 
would  be  valid  if  made  about  anything  else  and  would  be  enforced  In  the 
courts  in  common-law  actions.  It  would  be  an  anomaly  that  a  party  com- 
petent to  do  business  should  be  unable  to  make  a  valid  contract  about  his 
own  affairs  or  be  given  such  an  immunity  as  to  make  his  stipulations  of  un- 
certain value.** 

The  question  therefore  arises  whether  the  contract  of  the  respondent 
is  a  personal  contract.  The  court  below  thought  that  it  was  not. 
The  District  Judge  said : 

"The  charter  party  signed  by  Pendleton  Bros,  was  a  charter  party  of  the 
particular  schooner  Edith  Olcott.  Pendleton  Bros.,  in  signing  that  charter 
party,  acted  as  the  agents  of  the  owners.  The  agreement  was  the  owners' 
agreement  chartering  the  schooner,  and  was  an  agreement  made  in  the  con- 
duct of  the  schooner.    Under  such  circumstances,  in  my  opinion,  the  charter 
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party  cannot  be  regarded  as  the  mere  personal  contract  of  Pendleton  Bros. 
It  was  tlie  ordinary  case  of  a  charter  party  binding  the  vessel." 

The  learned  District  Judge  thought  the  case  at  bar  distinguishable 
from  the  case  of  The  Loyal  and  from  the  Great  Lakes  Towing  Co. 
Case,  in  that  in  those  cases  the  contracts  did  not  specify  any  particular 
vessel,  by  which  in  the  one  case  the  lightering  was  to  be  done  and  in 
the  other  by  which  the  towing  was  to  be  done.  We  find  no  such  dis- 
tinction laid  down  in  any  of  the  authorities.  It  seems  to  us  that  the  dis- 
tinction which  the  courts  have  drawn  relates  to  the  manner  in  which 
the  contract  is  made,  rather  than  to  the  character  of  the  contract  itself. 
The  rule  which  has  been  established  is  that  the  shipowner  may  limit 
his  liability  as  to  contracts  or  obligations  entered  into  by  others  on  his 
behalf,  or  imputed  to  him  by  law ;  but  he  may  not  limit  his  liability 
upon  contracts  which  he  personally  makes  or  upon  obligations  which 
he  personally  assumes.  If  the  particular  contract  is  made  by  the  ship- 
owner in  person,  it  is  a  matter  of  no  consequence,  so  far  as  the  ques- 
tion now  under  consideration  is  concerned,  whether  it  relates  to  and 
binds  a  particular  vessel  or  not. 

[6]  By  a  ^'personal  contract'*  we  understand  to  be  meant  a  contract 
made  by  the  person  or  corporation  to  be  bound  as  distinguished  from 
one  imputed  to  such  person  or  corporation.  In  Great  Lakes  Towing 
Co.  V.  Mill  Transportation  Co.,  supra,  the  court  said : 

"The  contracts  of  the  manager  are  the  actual  contracts  of  the  owner,  and 
are  not  of  the  same  character  as  the  contracts  of  the  master  made  on  a  voy- 
age or  in  foreign  ports,  and  which  are  imputed  to  the  owner  from  the  neces- 
sities of  commerce.  The  acts  of  the  managing  agent  within  the  sphere  of 
authority  are  as  much  the  acts  of  the  owner  as  if  done  by  the  owner  himself. 
Only  upon  this  theory  could  a  corporation  make  what,  for  the  purpose  of  mak- 
ing a  distinction,  is  called  a  personal  contract;  that  is  to  say,  one  which  tiie 
owner  himself  or  itself  has  made.'* 

The  argument  has  been  advanced  that  the  contract  herein  involved 
is  in  no  way  the  personal  contract  of  the  respondent,  and  that  no  acci- 
dent of  signature  either  to  the  charter  party  or  the  bill  of  lading  can 
make  it  a  personal  contract.  It  is  said  that  it  is  such  a  contract  as  is 
incident  to  the  ownership  of  vessels.  But  this  is  a  case  where  the 
managing  owner  of  a  vessel  personally  negotiated  and  signed  the  con- 
tract, charter  party,  which  contained  a  provision  that  the  vessel  should 
be  "tight,  staunch,  strong,  and  in  every  way  fitted"  for  the  voyage. 
It  purported  to  be  made  between  the  libelants  and  Pendleton  Bros., 
agents  of  the  schooner  Edith  Olcott,  and  was  signed,  'Tendleton 
Brothers,  Benner  Line."  As  the  respondent,  the  principal  owner  of  the 
vessel,  personally  signed  it  as  his  own  agent,  he  bound  himself.  The 
fact  that  it  was  the  ordinary  case  of  a  charter  party  binding  the  ship 
does  not  prevent  its  being  the  personal  contract  of  Pendleton  Bros. 

The  decree  of  the  court  below  limiting  the  liability  of  the  respondent 
Fields  S.  Pendleton  to  his  interest  in  the  schooner  Edith  Olcott  and  her 
freight  pending  for  the  voyage  mentioned  in  the  pleadings,  and  sep- 
arately dismissing  the  libel  as  against  the  said  Fields  S.  Pendleton,  must 
to  that  extent  be  reversed,  with  costs.  The  amount  due  on  the  claim 
of  the  appellant  will  be  ascertained,  and  such  further  proceedings  had 
as  the  rules  and  practice  of  the  court  require. 
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SPENCER  V.  READ  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  7,  1914.) 

No.  4100. 

1.  Evidence  (|  253*) — Admissions  of  Conspirators — Statements  Made  af- 

ter End  of  Conspiracy. 

Where  a  conspiracy  Is  charged,  acts  of  one  of  the  alleged  conspirators, 
done  while  the  conspiracy  is  pending,  and  In  furtherance  of  Its  object, 
are  deemed  the  acts  of  all,  and  may  be  shown  In  evidence  against  all,  but 
after  the  conspiracy  has  come  to  an  end,  either  through  success  or  fail- 
ure, admissions  of  one  conspirator,  by  way  of  narration  of  past  facts, 
are  not  admissible  against  others. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i§  994-1002 ;  Dec. 
Dig.  §  253.*] 

2.  Appeal  and  Error  (§  970*) — Trial  (§  60*) — Review  —  Discretion  of 

Court — Order  of  Proof. 

Declarations  of  alleged  conspirators  may  be  admitted  before  the  con- 
spiracy is  sufficiently  shown,  the  plaintiff  undertaking  to  furnish  such 
proof  later,  but  this  rests  in  the  discretion  of  the  trial  court,  and  its  rul- 
ing in  admitting  or  excluding  such  testimony  will  not  ordinarily  be  dis- 
turbed by  an  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  $§  3849- 
3851;   Dec.  Dig.  §  970;*   Trial,  Cent  Dig.  {§  141-145;   Dec  Dig.  §  60.*] 

3.  Evidence  (|  220*) — Admissions — Failure  to  Dent  Statements  Made  in 

Newspaper  Article. 

A  newspaper  article  containing  statements  concerning  the  acts  of  a 
party  is  not  admissible  in  evidence  against  him  merely  because,  when 
called  to  his  attention,  he  did  not  deny  the  statements. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  §|  771-785 ;  Dec 
Dig.  §  220.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa ;   Smith  McPherson,  Judge. 

Action  at  law  by  E.  R.  Spencer,  as  trustee  in  bankruptcy  of  the 
Swanson  Manufacturing  Company,  against  Elbert  A.  Read,  E.  H. 
Mitchell,  and  Earl  Sheets.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

This  action  was  commenced  December  29,  1911,  in  the  United  States 
District  Court  for  the  Southern  District  of  Iowa,  by  the  plaintiff,  a 
citizen  of  Illinois,  as  trustee  in  bankruptcy  of  the  Swanson  Manufac- 
turing Company,  an  Illinois  corporation,  against  the  defendants,  Elbert 
A.  Read,  E.  H.  Mitchell,  and  Earl  Sheets,  citizens  of  the  state  of  Iowa, 
to  recover  of  said  defendants  $72,346.68,  as  the  value  of  certain  prop- 
erty alleged  to  have  been  wrongfully  and  fraudulently  taken  by  them 
from  the  assets  of  said  corporation  in  January,  1911.  The  trial  resulted 
in  a  directed  verdict  and  judgjnent  for  the  defendants  at  the  close  of 
plaintiff's  testimony,  and  the  plaintiff  brings  error.  The  parties  will  be 
referred  to  as  they  were  designated  in  the  court  below,  the  plaintiff  in 

error  as  plaintiff,  and  the  defendants  in  error  as  defendants. 

-* 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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D.  W.  Higbee,  of  Creston,  Iowa  (Lester  H.  Strawn,  of  Ottowa,  111., 
on  the  brief),  for  plaintiff  in  error. 

W.  E.  Mitchell,  of  Sidney,  Iowa  (Tinley,  Mitchell  &  Pryor,  of  Coun- 
cil Bluffs,  Iowa,  and  Ferguson  &  Barnes,  of  Shenandoah,  on  the  brief), 
for  defendants  in  error. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

REED,  District  Judge  (after  stating  the  facts  as  above).  The  peti- 
tion is  quite  lengthy,  but  alleges  in  substance  that  the  plaintiff  is  the 
duly  appointed  trustee  in  bankruptcy  of  the  Swanson  Manufacturing 
Company,  a  corporation  organized  in  November,  1910,  under  the  laws 
of  Illinois,  for  the  manufacture  of  farm  implements,  located  at  the 
city  of  Marseilles,  in  that  state,  which  corporation  was  adjudged  bank- 
rupt by  the  United  States  District  Court  for  the  Northern  District  of 
Illinois  July  25,  1911,  and  the  plaintiff  duly  appointed  by  that  court  as 
trustee  in  bankruptcy  of  its  estate,  and  authorized  to  prosecute  this  ac- 
tion ;  that  Herman  S.  Swanson  (who  is  named  in  the  petition  as  one 
of  the  defendants,  but  has  not  been  served  with  summons  and  has  not 
appeared  in  the  action)  was  the  principal  owner  of  the  stock  of  that  cor- 
poration, owning  $244,470  of  its  capital  stock  of  $250,000 ;  that  Swan- 
son, prior  to  the  organization  of  said  corporation,  was  the  principal 
owner  of  the  stock,  and  manager  of  the  Swanson  Manufacturing  Com- 
pany, a  corporation  organized  under  the  laws  of  Iowa  for  the  manufac- 
ture of  farm  implements,  and  located  at  Shenandoah,  in  Page  county, 
that  state  (these  corporations,  being  of  the  same  name,  will  for  con- 
venience be  referred  to  as  the  Iowa  corporation  and  the  Illinois  corpo- 
ration, respectively) ;  that  the  Iowa  corporation  had  become  largely  in- 
debted to  various  parties  in  or  near  Shenandoah,  Iowa,  including  the 
defendants  Elbert  A.  Read,  E.  H.  Mitchell,  and  Earl  Sheets ;  that  many 
citizens  of  the  city  of  Marseilles,  111.,  and  others  were  desirous  that  the 
Illinois  corporation  should  be  permanently  located  at  that  city,  and,  for 
the  purpose  of  encouraging  such  location,  agreed  to  take  at  the***  face 
value  a  large  amount  of  the  bonds  of  said  corporation,  provided  it 
should  have,  in  addition  to  its  property  in  Marseilles,  $50,000  in  cash, 
paid  in  as  part  of  its  capital  stock ;  that  the  officers  of  said  corporation 
had  represented  to  said  citizens  that  one  John  Hoss,  a  resident  of  Mo- 
line,  111.,  was  about  to  take  stock  in  said  corporation  and  to  pay  in 
cash  the  sum  of  $50,000  therefor,  to  be  and  remain  a  part  of  the  cap- 
ital stock  of  such  corporation;  that  some  time  in  January,  1911,  said 
citizens  of  Marseilles  and  others  had  collected  and  paid  into  the  First 
National  Bank  of  that  city  about  $40,000,  to  be  used  in  paying  for  bonds 
to  be  issued  by  the  Illinois  corporation  to  be  secured  by  a  trust  deed 
upon  its  property ;  that  said  John  Hoss  failed  to  pay  in  said  sum  of 
$50,000  for  stock  of  said  corporation,  and  for  that  reason  the  citizens 
of  Marseilles  and  others  declined  to  accept  and  pay  for  the  bonds  of 
said  corporation ;  that  the  defendants, Veil  knowing  the  premises,  com- 
bined together  to  defraud  and  injure  the  said  citizens  of  Marseilles  and 
other  creditors  of  said  Illinois  corporation,  and  agreed  that  they  would 
obtain  the  said  investment  in  the  bonds  of  said  corporation  by  citizens 
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of  Marseilles  and  others,  and  thereafter  wrongfully  and  unlawfully 
deprive  said  corporation  of  its  capital  and  property  and  cause  said  cor- 
poration to  become  bankrupt ;  that,  in  pursuance  of  said  conspiracy,  the 
directors  of  said  corporation  secretly,  fraudulently,  and  without  notice 
to  their  creditors  passed  a  resolution  that  said  Illinois  corporation 
should  assume  the  indebtedness  of  the  Iowa  corporation,  which  said 
assumption  of  indebtedness  was  wholly  without  consideration  and  made 
golely  for  the  purpose  of  robbing,  cheating,  and  defrauding  the  cred- 
itors of  the  said  Illinois  corporation ;  that  the  defendants,  in  further 
pursuance  of  said  conspiracy,  deposited  money  to  the  amount  of  $25,- 
000  to  the  credit  of  said  Illinois  corporation,  falsely  pretending  that 
the  same  was  paid  in  by  said  John  Hoss  according  to  the  original  rep- 
resentations made  by  the  officers  and  directors  of  said  corporation ;  that 
thereupon  the  said  citizens  of  Marseilles  and  other  creditors  of  said 
Illinois  corporation  purchased  the  bonds  of  said  company  and  paid 
into  said  company  the  sum  of  $54,500,  believing  that  said  money  would 
be  used  in  the  general  business  of  said  Illinois  corporation ;  that  said 
John  Hoss  wholly  failed  to  pay  in  said  simi  of  $50,000  for  stock  in  said 
corporation,  and  the  defendants  then  and  there  falsely  misrepresented 
to  the  creditors  of  said  corporation  that  he  had  so  paid  in  said  sum; 
that  the  defendant  Elbert  A.  Read,  in  pursuance  of  said  conspiracy, 
paid  in  the  sum  of  $25,000,  falsely  pretending  that  the  same  came  from 
the  said  John  Hoss,  and  so  informed  the  said  citizens  of  Marseilles  and 
other  creditors,  for  the  purpose  of  inducing  them  to  buy  said  bonds, 
for  the  purpose  of  wrongfully  obtaining  money  for  the  purchase  of  the 
bonds  of  said  Illinois  corporation ;  that  the  said  Elbert  A.  Read  and 
other  defendants,  with  the  consent  and  connivance  of  said  Herman  S. 
Svvanson,  and  in  pursuance  of  the  conspiracy  aforesaid,  immediately 
and  wrongfully  took  away  said  sum  of  $25,000  on  January  27,  1911* 
and  said  sum  was  not  in  fact  added  to  the  capital  and  property  of  said 
corporation,  but  was  wrongfully  and  fraudulently  withdrawn  from  the 
capital  and  assets  of  said  corporation  by  the  defendants  on  said  Janu- 
ary 27,  1911,  in  pursuance  of  said  conspiracy;  that  on  the  same  day 
the  defendants  fraudulently  took  from  the  capital  and  assets  of  said 
corporation  the  further  sum  of  $41,610.49  out  of  the  moneys  paid  in 
for  the  bonds  of  said  corporation,  in  pursuance  of  said  conspiracy,  for 
the  pretended  purpose  of  paying  debts  of  the  Iowa  corporation,  in 
which  the  defendants  were  personally  interested ;  that  afterwards,  on 
January  31,  1911,  said  defendants,  in  pursuance  of  said  conspiracy, 
wrongfully  and  fraudulently  withdrew  from  the  capital  of  the  Illinois 
corporation  the  further  sum  of  $5,736.19;  that,  by  reason  of  and  in 
pursuance  of  said  conspiracy,  said  defendants  have  wrongfully,  unlaw- 
fully, secretly,  and  without  consideration  taken  from  the  capital  and 
assets  of  said  Illinois  corporation  the  total  §um  of  $72,346.68,  for  which 
sum  judgment  is  asked  against  the  defendants. 

The  answer  of  the  defendants  Elbert  A.  Read,  E.  H.  Mitchell,  and 
Earl  Sheets  is  also  quite  lengthy.  It  will  be  best  understood  by  stating 
briefly  the  ultimate  facts  alleged*  without  following  the  order  thereof. 
As  amended,  it  admits  that  the  Swanson  Manufacturing  Company  of 
Illinois  was  organized  under  the  laws  of  that  state  in  November,  1910, 
by  Herman  S.  Swanson  and  certain  citizens  of  Illinois ;  that  it  was  ad- 
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judged  bankrupt  and  the  plaintiff  duly  appointed  its  trustee  in  bank- 
ruptcy in  July,  1911,  as  alleged  in  the  petition;  that  said  Herman  S. 
Swanson  was,  prior  to  its  organization,  a  stockholder  in  and  manager 
of  the  Swanson  Manufacturing  Company,  a  corporation  organized  un- 
der the  laws  of  Iowa,  and  located  at  Shenandoah,  in  that  state ;  and 
alleges  that  it  was  engaged  in  the  manufacture  and  sale  of  farm  im- 
plements and  other  implements  and  machinery  at  that  place;  that  its 
capital  stock  was  $65,000,  $35,000  of  which  was  preferred  and  $30,000 
common  stock ;  that  the  defendant  Sheets  owned  2  shares  of  the  pre- 
ferred stock,  and  the  defendant  Mitchell  40  shares,  and  the  defendant 
Read  held  5  shares  of  the  preferred  stock  for  another  party ;  that  other 
than  this  they  had  no  interest  in  said  corporation  and  were  not  and  are 
not  creditors  thereof ;  that  said  Herman  S.  Swanson  was  president  and 
manager  of  said  corporation,  and  some  time  in  the  fall  of  1910,  at  a 
meeting  of  its  board  of  directors,  informed  said  corporation  that  he 
desired  to  change  its  location  to  Marseilles,  111.,  if  an  adjustment  of  its 
affairs  at  Shenandoah  could  be  satisfactorily  arranged;  that  subse- 
<juently  the  said  Swanson,  together  with  citizens  of  Marseilles,  111.,  or- 
ganized the  Illinois  corporation  under  the  laws  of  that  state ;  that  at  a 
legal  meeting  of  the  stockholders  of  the  Iowa  corporation,  consisting 
of  more  than  a  majority  thereof,  these  defendants  were  appointed  by 
its  stockholders  a  committee  to  adjust  its  affairs  with  the  Illinois  corpo- 
ration; that,  prior  and  subsequent  to  the  organization  of  the  Illinois 
corporation,  it  was  contemplated  that  that  corporation  would  purchase 
the  property,  real  and  personal,  of  the  Iowa  corporation ;  that  after  its 
organization,  and  for  the  purpose  of  accomplishing  that  purpose,  the 
stockholders  and  directors  of  the  Illinois  corporation  authorized  and 
-empowered  said  Herman  S.  Swanson  (who  was  one  of  said  officers)  to 
negotiate  for  and  purchase  from  the  Iowa  corporation  all  of  its  said 
property  for  the  Illinois  corporation;  that  thereafter,  and  on  Decem- 
ber 15,  1910,  said  Swanson,  acting  for  and  on  behalf  of  the  Illinois 
corporation,  entered  into  a  written  agreement  with  these  defendants, 
acting  for  and  on  behalf  of  the  Iowa  corporation,  whereby  the  Illinois 
corporation  agreed  to  purchase,  and  these  defendants,  acting  for  and 
on  behalf  of  the  Iowa  corporation,  agreed  to  sell,  to  the  Illinois  corpo- 
ration all  of  its  property,  real  and  personal,  at  and  for  the  sum  of 
$47,392.68  (and  certain  debts  of  the  Iowa  corporation),  to  be  settled  and 
paid  for  on  or  before  January  5,  191 1 ;  that  said  agreement  was  duly 
approved  by  both  corporations,  and  said  amounts  were  in  fact  paid  to 
these  defendants  January  28,  1911,  for  the  property  of  the  Iowa  cor- 
poration and  for  the  benefit  of  its  stockholders,  which  property  had 
been  previously  conveyed  to  the  Illinois  corporation,  and  such  convey- 
ance placed  in  escrow  with  the  First  National  Bank  of  Marseilles,  111., 
until  the  purchase  price  was  paid,  a  copy  of  which  contract  is  attached 
to  the  answer  as  Exhibit  A  and  made  part  thereof.  The  defendants 
deny  all  allegations  of  fraud,  conspiracy,  or  other  wrongdoings  upon 
their  part  alleged  in  the  petition,  and  deny  all  matters  not  specifically 
admitted.  Many  other  matters  are  alleged,  but  they  are  mainly  matters 
of  evidence  only  and  need  not  now  be  more  specifically  stated. 

There  was  no  reply  by  the  plaintiff  to  this  answer. 

The  plaintiff's  testimony  tends  to  show  that  in  November,   1910, 
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there  was  a  public  meeting  of  citizens  of  Marseilles,  111.,  held  in  that 
city,  at  which  a  committee  of  three  of  its  citizens  was  appointed  to 
solicit  funds  to  induce  the  Swanson  Manufacturing  Company  to  locate 
in  Marseilles ;  that  members  of  this  committee,  together  with  Herman 
S.  Swanson,  called  upon  people  they  thought  would  subscribe  or  con- 
tribute to  this  purpose,  and  a  subscription  blank  was  circulated  by 
them,  a  condition  of  which  is: 

"Thi8  subscription  is  contingent  upon  fifty  thousand  ($50,000.00)  dollars 
In  cash  being  added  and  paid  into  said  company,  in  addition  to  the  present 
property  and  assets  of  the  said  Swanson  Manufacturing  CJompany." 

Mr.  Tummel,  of  the  soliciting  committee,  testified  that  Mr.  Herman 
S.  Swanson  went  around  with  the  committee  soliciting  subscriptions, 
and  said  that  they  would  employ  about  125  men  to  start  out;  that 
they  had  plenty  of  capital;  that  Mr.  Hoss  was  to  put  in  $50,000  in 
cash  and  establish  a  credit  of  $100,000,  which  would  give  them  plenty 
of  money  to  do  business  with;  that  the  committee  was  called  to  the 
First  National  Bank  of  Marseilles  to  meet  Mr.  Swanson  and  John 
Hoss.  Hoss  and  Swanson  both  stated  to  us  there  what  they  intended 
to  do.  Hoss  said  he  was  going  to  put  in  $50,000  of  his  own  money 
and  establish  a  credit  of  $100,000.  He  was  going  to  finance  it,  and 
he  knew  it  was  going  to  be  a  good  thing.  Mr.  Swanson  made  similar 
statements  when  he  was  with  the  committee  soliciting  signatures  to 
the  subscription  agreement.  The  testimony  of  the  other  committee* 
men  is  substantially  the  same. 

The  testimony  further  tends  to  show  that  a  number  of  persons  sub- 
scribed and  paid  for  bonds  of  the  Illinois  corporation  upon  the  strength 
of  these  statements  and  the  condition  of  the  subscription  blank;  but 
there  is  no  evidence  that  either  of  the  defendants.  Read,  Sheets,  or 
Mitchell,  participated  in  the  solicitation  of  subscriptions  or  had  any- 
thing to  do  with  the  organization  of  the  Illinois  corporation  or  its 
location  at  Marseilles,  or  made  any  statements  as  to  what  Hoss  was 
to  do,  other  than  the  alleged  declarations  of  Swanson,  hereinafter  men- 
tioned. 

There  was  also  testimony  that  a  committee  of  citizens  of  Marseilles 
was  appointed  in  November,  1910,  to  go  to  Shenandoah  and  investigate 
the  Iowa  corporation  and  the  value  of  its  property ;  that  this  commit- 
tee reported  in  substance,  among  other  things,  that  it  found  the  Swan- 
son Manufacturing  Company  was  an  active  concern,  needing  more 
capital,  a  better  location,  and  better  financial  facilities,  hence  the  neces- 
sity for  removal  from  Shenandoah;  that  the  company  stood  well  at 
home,  and  its  product  and  business  were  well  spoken  of  elsewhere 
by  people  well  posted  on  business  of  the  kind  transacted;  that  the 
value  of  the  personal  property  at  Shenandoah  was : 

Machinery  to  be  removed  to  Marseilles $18,000  00 

Shenandoah  plant,  which  Is  a  good  property  and  said  to  be  worth. .  30,000  00 

Patterns,  office  furniture,  and  fixtures  to  be  removed 15,033  81 

Raw  material 35,000  00 

Mrs.  Flora  Bender,  a  witness  on  behalf  of  plaintiff,  testified :  That 
she  worked  for  the  Swanson  Manufactiving  Company  of  Shenandoah 
as  stenographer  and  for  H.  S.  Swanson  from  November,  1908,  until 
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they  moved  to  Marseilles  in  January,  1911;  that  she  did  a  little  work 
for  the  Swanson  Manufacturing  Company  of  Illinois  under  the  direc- 
tion of  C.  A.  Brown,  the  auditor;  that  she  left  Marseilles  July  8,  1911 ; 
that  Mr.  Swanson  had  private  files  aside  from  the  files  of  the  com- 
pany. After  identifying  some  correspondence  that  she  wrote  for  Swan- 
son while  acting  as  stenographer,  she  testified : 

*'I  remember  the  Iowa  committee  composed  of  Messrs.  Read,  Sheets,  and 
MltcheU  coming  to  Marseilles  in  the  latter  part  of  January,  1911.  As  I  un- 
derstood it,  they  made  settlement  with  the  Swanson  Manufacturing  Company 
for  the  stockholders  of  the  Iowa  corporation.  I  think  they,  or  some  of  them, 
had  been  at  Marseilles  a  day  or  two  before  that  I  remember  of  Elbert  Read 
coming  back.  I  learned  from  the  talk  in  the  office  at  that  time  that  they  had 
been  to  Moline.  When  they  returned,  a  settlement  was  made.  There  was 
present  Read,  Mitchell,  Sheets,  and,  I  believe,  Fulton,  of  Marysville,  Kan., 
and  also  Swanson.  They  were  in  the  office  of  the  company,  most  of  the  time 
In  Swanson's  room.  I  wrote  the  receipt  that  the  committee  signed.  Exhibit 
G  is  the  receipt,  which  reads  as  follows: 

"Marseilles,  Illinois,  January  27,  1911. 

"We,  the  undersigned  committee,  representing  the  preferred  stockholders 

of  the  Swanson  Manufacturing  Company  of  Shenandoah,  Iowa,  hereby  ac- 

46  610.49 
knowledge  receipt  of  one  check  for  $-*V3ic!-ll>and  one  check  of  $20,000.00  to 

apply  as  follows: 

Preferred  stock $18,943  50 

First  Nat  Bank,  Shenandoah,  Iowa 12,500  00 

Green  Bay  Lbr.  Co.,        "  "     978  74 

Hanson  Lbr.  Co.,  **  "    952  36 

First  Nat.  Bank,  Council  Bluffs,  Iowa 9,881  39 

To  cover  interest 300  00 

Total    $43,556  99 

"[Signed]  E.  H.  Mitchell. 

"Earl  Sheets. 
'*E.  A.  Read, 
"By  Earl  Sheets." 

She  then  identified  checks  of  the  Swanson  Manufacturing  Company 
of  Marseilles,  in  the  handwriting  of  Mr.  Bender  (her  husband),  signed 
in  the  name  of  the  company,  by  H.  S.  Swanson,  as  president,  in  favor 
of  E.  A.  Read,  Earl  Sheets,  and  E.  H.  Mitchell,  as  follows : 

Exhibit  D,  check  dated  January  27,  1911,  amount $46,610  49 

Exhibit  E,  check  dated  January  27,  1911,  amount 20,000  00 

"There  was  no  check  that  I  know  of  for  $21,610.49,  as  stated  in  the  receipt 
originally." 


Exhibit  F  is  check  dated  January  31,  1911,  in  favor  of  First  Na- 
tional Bank  of  Council  Bluffs,  Iowa,  for  $1,873.75. 

All  of  the  foregoing  checks  were  drawn  on  the  First  National  Bank 
of  Marseilles,  111.,  and  were  paid  to  the  payees.  The  witness  con- 
tinued : 

"I  am  pretty  sure  Mr.  Read  was  familiar  with  the  financial  condition  of  the 
Swanson  Manufacturing  Company  of  Shenandoah  the  latter  part  of  1910. 
He  always  seemed  to  be  very  anxious  to  have  their  note  taken  care  of.  As  I 
remember,  he  used  to  have  Swanson  sign  his  own  name  on  the  back  of  the 
notes.  Q.  Did  H.  S.  Swanson  explain  to  you  and  Mr.  A.  C.  Bender  the  dis- 
crepancy of  $25,000  between  the  receipt  that  has  been  offered  in  evidence  here 
and  the  checks?    (Objected  to  by  the  defendants.)    By  the  Court:  You  know, 
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and  I  know,  and  every  lawyer  knows,  that  declarations  such  as  this  are  not 
competent,  but  courts  will  admit  them,  because,  regardless  of  that,  the  pro- 
fessional statement  of  counsel  Is  that  they  will  connect  up.  Do  you  make  this 
statement  that  you  will?  Mr.  Strawn:  I  think  we  have  done  so  already.  The 
Court:  Oh,  well.  If  you  do  not,  you  are  wasting  your  time,  and  I  will  have  to 
take  it  all  away  from  the  jury.  (Objection  overruled.  Defendants  except.) 
A.  We  had  a  conversation  with  Mr.  Swanson  one  day,  about  noon,  In  the  of- 
fice regarding  the  discrepancy  of  $25,000  on  the  books  which  Mr.  Brown,  the 
auditor,  did  not  know  to  what  account  we  must  charge  It.  Mr.  Swanson  said 
he  guessed  •  •  •  he  might  just  as  well  tell  Mr.  Bender  what  he  knew 
about  It,  because  Mr.  Brown  was  a  man  that  would  find  It  out  anyway.  And 
he  told  us  that  this  money  (this  $25,000)  was  a  plan  suggested  by  Elbert  Read ; 
that  he  loaned  Mr.  Hoss  this  $25,000  to  be  deposited  in  the  First  National 
Bank  of  Marseilles,  111.,  until  the  news  went  out  that  John  Hoss  had  put  up 
the  $50,000,  and  that  the  bondholders  In  Marseilles  would  then  pay  In  their 
money,  as  they  refused  to  pay  it  in  until  John  Hoss  had  put  up  the  $50,(X)0^ 
and  that  this  money  was  left  In  the  bank  but  a  few  hours,  and  the  news  went 
out,  and  then  they  began  to  pay  In  their  money.  I  said  to  Mr.  Swanson,  'D(y 
you  think  that  was  exactly  fair  to  the  Marseilles  people?*  or  something  of 
that  kind.  And  he  says:  'Well,  that  is  not  the  question,  whether  It  Is  fair 
or  not  That  was  the  only  thing  to  do,  and  they  saw,  unless  the  money  was 
forthcoming  In  some  manner,  the  deal  would  fall  through  with.  So  he  had  to 
put  it  up  in  some  way.' "  Mr.  Mitchell:  I  move  to  strike  that  out  The  Court: 
It  will  remain  In  on  this  statement  of  counsel  that  they  will  connect  these 
three  defendants  with  that.  (Overruled.)  The  Court:  Mr.  Strawn,  let  us 
end  this  once  and  for  all.  When  do  you  say  that  these  defendants  brought 
that  money  back  here  to  Iowa?  Mr.  Strawn:  They  brought  it  back  In  three 
bunches  at  three  differwit  times.  The  Court:  When?  Mr.  Strawn:  January 
31st.  The  Court:  Now,  I  understand  that  the  last  money  was  brought  back  to 
Iowa  on  January  31,  1911.  (The  Court  now  rules  that  anything  said  either 
orally  or  in  writing  subsequent  to  January  31,  1911,  by  any  person  other  tiian 
one  of  these  three  defendants  Is  excluded  from  the  case  and  will  be  excluded 
as  offered  hereafter.)" 

A.  C.  Bender  (husband  of  Mrs.  Bender)  testified : 

"I  went  with  the  Swanson  Manufacturing  Company  In  the  latter  part  of 
1910.  I  was  general  office  man.  I  could  not  say  in  round  numbers  how  much 
they  Were  owing.  I  went  to  Marseilles  with  the  company.  My  work  was  on 
the  books.  I  left  Marseilles  about  the  middle  of  July.  The  Mr.  Brown  spoken 
of  in  the  evidence  was  an  auditor  in  the  employ  of  the  New  York  Audit  Com- 
pany of  Chicago.  I  remember  E.  A.  Read,  Earl  Sheets,  and  B.  H.  Mitchell 
coming  to  Marseilles  in  January,  1911.  I  do  not  remember  how  long  they 
were  there.  They  came,  went  away,  and  came  back  a^n.  I  remem^r  the 
day  that  they  had  some  sort  of  settlement  In  the  office.  Swanson  told  me  to 
draw  these  checks  Exhibits  D  and  E,  one  for  $46,610.49  and  the  other  for 
$20,000.  When  Mr.  Brown  and  I  were  working  on  the  books,  we  could  not 
make  the  entry  properly.  When  crediting  the  First  National  Bank  of  Mar- 
seilles with  the  $25,000,  we  could  not  find  what  account  to  charge  it  to.  We 
debited  It  to  John  Hoss.  Just  why  we  did  it  I  cannot  explain.  When  these 
checks  were  given,  the  three  committeemen,  Read,  Mitchell,  and  Sheets,  were 
present  When  the  receipt  was  given,  Sheets  and  Mitchell  were  present,  but 
Read  had  left." 

There  is  some  further  testimony  as  to  the  contents  of  the  books. 
Mrs.  Bender  was  recalled  for  further  cross-examination  and  testi- 
fied as  follows : 

••By  the  Court:  Mrs.  Bender,  I  want  to  ask  a  question  or  two  before  you 
proceed:  You  testified  yesterday  afternoon  to  a  conversation  with  Mr.  Swan- 
son In  the  presence  of  your  husband,  as  to  what  Mr.  Swanson  said ;  a  part  of 
the  testimony  being:  *He  said,  *'Well,  I  might  as  well  tell  you,  because  Mr. 
Brown  Is  a  man  that  will  find  this  out." '  When  did  this  conversation  take 
place?    A.  I  would  not  be  safe  In  saying,  but  it  was  shortly  after  the  settle- 
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ment  and  wben  Mr.  Brown  was  there  trying  to  make  the  entry  on  tlie  books. 
It  was  after  tbe  checks  were  issued.    The  Court:  That  is  all." 

There  is  some  other  evidence  not  necessary  to  be  noticed  in  the  view 
we  take  of  the  case. 

At  the  close  of  the  plaintiff's  testimony  the  defendants  moved  for 
a  directed  verdict  in  their  favor  upon  the  following  grounds :  (1)  That 
the  petition  does  not  state  a  cause  of  action.  (2)  That  the  allegations 
of  the  petition  are  not  supported  by  any  evidence.  (3)  That  the  evi- 
dence shows  that  the  petition  was  insufficient  for  the  reason  that  it 
seeks  to  recover  certain  moneys  which  it  is  alleged  were  paid  to  the 
Swanson  Manufacturing  Company  of  Shenandoah,  Iowa,  and  pre- 
ferred stockholders  of  said  company,  and  certain  creditors  of  said 
company,  and  that  it  does  not  tender  back  to  these  defendants  any  of 
the  property  which  the  Swanson  Manufacturing  Company  of  Mar- 
seilles, 111.,  received  from  the  Swanson  Manufacturing  Company  of 
Shenandoah,  Iowa,  and  that  the  plaintiff,  as  trustee,  stands  in  the  shoes 
of  the  Swanson  Manufacturing  Company  of  Illinois.  (4)  That  the 
Illinois  Company  has  appropriated  to  its  own  use  a  large  amount  of 
property  received  from  the  Shenandoah  corporation  and  all  of  the  as- 
sets of  said  corporation,  and  has  failed  and  neglected  to  surrender 
back  or  tender  back  any  of  the  assets  of  said  corporation,  which  they 
received  as  a  consideration  for  parting  with  the  money  now  sought  to 
be  recovered.  (5)  That  the  evidence  fails  to  show  any  fraud,  misrep- 
resentations, or  conspiracy  upon  the  part  of  these  defendants,  or  any 
of  them,  in  procuring  a  contract  of  settlement  between  these  two  com- 
panies. 

This  motion  was  sustained,  and  judgment  entered  for  the  defend- 
ants, to  which  the  plaintiff  excepted  and  assigns  as  error  that  the  court 
erred:  (1)  In  sustaining  the  objections  of  the  defendants  to  the  ques- 
tions propounded  to  the  witness  by  plaintiff  as  to  the  actions  and  con- 
duct of  Herman  S.  Swanson  in  regard  to  the  alleged  conspiracy  done 
and  performed  after  January  31,  1911.  (2)  In  permitting  defendants 
to  introduce  evidence  tending  to  show  that  the  Swanson  Manufactur- 
ing Company  of  Illinois  had  received  notes  of  John  Hoss  to  the  amount 
of  $40,000.  (3)  In  taking  from  the  consideration  of  the  jury  the  tes- 
timony of  Mrs.  Bender  with  reference  to  conversations,  which  she 
either  took  part  in  or  heard  between  H.  S.  Swanson  and  her  husband 
with  reference  to  what  Mr.  Swanson  said  by  way  of  explanation, 
wherein  Swanson  said  that  he  might  as  well  tell  that  Mr.  Brown  would 
get  onto  it  anyway;  the  same  being  with  reference  to  the  conduct  of 
the  defendants  Read,  Mitchell,  and  Sheets  in  obtaining  money  from 
the  Swanson  Manufacturing  Company  of  Illinois  on  and  prior  to  Jan- 
uary 31,  1911.  (4)  In  sustaining  the  objection  of  defendants  to  the 
introduction  of  Exhibit  K,  being  a  newspaper  called  the  Morris  Herald, 
and  particularly  the  article  therein  contained  headed  "Get  Rich  Quick," 
etc. ;  the  same  forming  the  subject  of  conversation  between  the  wit- 
ness Mr.  Fishbaugh  and  the  defendant  E.  H.  Mitchell.  (5)  In  sus- 
taining the  motion  to  direct  a  verdict  for  the  defendants.  (6)  In  hold- 
ing that  the  plaintiff,  as  trustee  in  bankruptcy  of  the  Illinois  corpora- 
tion, only  stands  in  the  shoes  of  that  corporation. 
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[1]  The  first  and  third  assignments  of  error  challenge  the  correct- 
ness of  the  ruling  of  the  court  in  excluding  the  testimony  of  the  wit- 
nesses Flora  Bender  and  her  husband,  A.  C.  Bender,  as  to  the  decla- 
rations of  Herman  S.  Swanson,  made  some  time  after  the  issuance  of 
the  checks  by  him  as  president  of  the  Illinois  corporation  to  the  de- 
fendants. The  plaintiff's  cause  of  action,  as  alleged  in  the  petition,  is 
grounded  upon  an  alleged  conspiracy  between  the  defendants,  Read, 
Sheets,  and  Mitchell,  and  Herman  S.  Swanson,  to  fraudulently  induce 
citizens  of  Marseilles  (not  named  in  the  petition)  to  pay  their  several 
subscriptions  for  bonds  of  the  Illinois  corporation,  to  the  end  that 
the  defendants,  with  the  connivance  and  consent  of  Swanson,  might 
wrongfully  and  fraudulently  withdraw  from  the  treasury  of  the  Illi- 
nois corporation  the  money,  or  a  part  of  it,  paid  by  such  citizens  for 
the  bonds  subscribed  by  them  to  pay  for  the  property  and  certain 
debts  of  the  Iowa  corporation. 

It  is  undoubtedly  true  that,  in  all  cases  where  a  conspiracy  is  shown, 
the  act  of  one  conspirator  in  the  prosecution  of  the  enterprise  is  con- 
sidered the  act  of  all,  and  may  be  shown  in  evidence  against  all.  But 
only  those  acts  and  declarations  are  admissible  under  this  rule  which 
are  done  and  made  while  the  conspiracy  is  pending,  and  in  further- 
ance of  its  object.  After  the  conspiracy  has  come  to  an  end,  either 
by  success  or  by  failure  of  the  enterprise,  the  admissions  of  one  con- 
spirator by  way  of  narration  of  past  facts  are  not  admissible  in  evi- 
dence against  the  others.  1  Greenl.  Ev.  §  184a  (16th  Ed.) ;  Logan 
V.  United  States,  144  U.  S.  263,  309,  12  Sup.  Ct.  617,  36  L.  Ed.  429; 
Brown  v.  United  States,  150  U.  S.  93,  98,  14  Sup.  Ct.  37,  37  L.  Ed. 
1010;  Kansas  City  Star  v.  Carlisle,  108  Fed.  344,  361,  47  C.  C.  A. 
384. 

There  is  no  substantial  evidence,  either  direct  or  circumstantial,  of 
any  agreement  or  arrangement  whatever  between  Swanson  and  the 
defendants,  or  either  of  them,  to  obtain  money  or  property  fraudu- 
lently from  the  Illinois  corporation.  The  most  that  can  be  said  of 
the  evidence  is  that  there  are  some  circumstances  tending  to  show 
that  the  defendants,  or  some  of  them,  loaned  to  Hoss  $25,(XX),  upon 
his  note  for  that  amount  to  enable  him  to  pay  in  part  his  subscription 
to  the  capital  stock  of  the  Illinois  corporation,  which  sum  was  shortly 
after  withdrawn  upon  the  transfer  of  such  note  to  the  corporation.  In 
the  absence  of  direct  evidence  of  an  unlawful  conspiracy,  a  wide  lati- 
tude is  allowed  in  admitting  circumstantial  evidence  to  prove  its  ex- 
istence, and  that  was  permitted  by  the  trial  court  in  this  case. 

[2]  Declarations  of  the  alleged  conspirators  may  be  admitted  before 
the  conspiracy  is  sufficiently  shown,  the  plaintiff  undertaking  to  fur- 
nish such  proof  later;  but  this  rests  in  the  discretion  of  the  trial 
court,  and  its  ruling  in  admitting  or  excluding  such  testimony  will  not 
ordinarily  be  disturbed  by  an  appellate  court.  Kansas  City  Star  v. 
Carlisle,  108  Fed.  344,  361,  47  C.  C.  A.  384,  above.  Swanson  for  some 
reason  was  not  served  with  summons  in  this  case,  though  named  in 
the  petition  as  a  defendant,  and  is  not  therefore  a  party  to  the  suit, 
nor  was  he  called  as  a  witness.  The  declarations  of  Swanson,  testi- 
fied to  by  Mrs.  Bender,  were  made  some  time  after  the  alleged  con- 
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spiracy  had  come  to  an  end  by  the  receipt  of  these  checks  from  the 
Illinois  corporation.  There  was  no  error,  therefore,  in  excluding  the 
testimony  of  Mrs.  Bender  and  her  husband  as  to  the  alleged  declara- 
tions of  Swanson.  If  a  conspiracy  was  to  be  proven  against  these 
defendants,  it  must  be  by  testimony  introduced  in  the  usual  way,  so 
as  to  afford  them  an  opportunity  to  cross-examine  the  witness  or  wit- 
nesses by  whom  such  conspiracy  is  sought  to  be  established.  It  could 
not  rightly  be  established  by  statements  of  others  directly  admitting 
such  conspiracy,  or  from  which  it  might  be  inferred  after  it  had 
ended. 

The  second  assignment  of  error  challenges  the  correctness  of  the 
ruling  admitting  testimony  tending  to  show  that  the  Illinois  corpora- 
tion had  received  notes  of  $40,000,  or  some  other  amount,  from  John 
Hoss.  This  testimony  was  developed  upon  cross-examination  of  plain- 
tiff's witness  as  to  the  contents  or  entries  upon  the  books  of  the  Illinois 
corporation.  There  was  no  reversible  error  in  permitting  such  cross- 
examination. 

[3]  Complaint  is  next  made  of  the  exclusion  of  an  article  published 
in  the  Morris  Herald  of  August  11,  1911  (a  newspaper  published  at 
Morris,  111.).  To  understand  the  merits  of  this  complaint,  it  is  neces- 
sary to  state,  in  addition  to  the  testimony  already  stated,  that  there 
was  offered  in  evidence  by  the  plaintiff  a  clipping  from  this  issue  of 
the  newspaper  mentioned,  entitled  "Get  Rich  Quick  Deal,  Marseilles 
People  Stung  by  High  Finance,  Swanson  Deal."  This  clipping  is  an 
attempt  at  "a  humorous  write-up"  of  what  purports  to  be  the  efforts 
of  citizens  of  Marseilles  to  secure  the  location  at  that  place  of  the 
Swanson  Manufacturing  Company  in  lieu  of  some  manufacturing  plant 
recently  removed  from  Marseilles  to  Moline,  111.,  and  the  subsequent 
bankruptcy  of  the  Swanson  concern,  and  the  resulting  loss  to  the  Mar- 
seilles citizens.  A  witness  testified  that  he  had  a  copy  of  this  paper 
of  August  11th  at  his  place  of  business  in  Shenandoah  some  time  in 
the  fall  of  1911,  and,  as  the  defendant  Mitchell  was  passing  one  day, 
called  to  him  and  said,  "I  did  not  know  you  were  such  a  scoundrel  or 
bad  man  as  this,"  and  showed  him  the  article;  that  Mitchell  read  it 
ateud  in  his  presence  and  the  presence  of  some  others  and  laughed  and 
said,  "That  is  about  the  way  we  got  the  money ;  that  he  had  had  many 
difficult  transactions  in  which  it  was  difficult  to  get  money;  that  this 
was  difficult,  and  that  the  credit  belonged,  not  to  him,  but  to  Read; 
that  without  Read's  method  they  would  never  have  succeeded  in  get- 
ting this  money."  He  did  not  deny  in  my  presence  any  of  these  state- 
ments in  the  transactions.  At  best  this  clipping  would  be  admissible 
against  Mitchell  only  as  an  admission  of  the  truth  of  the  facts  stated 
therein,  because  he  did  not,  upon  reading  the  article,  deny  them;  but 
he  says  the  credit  for  securing  the  money  belonged  to  Read,  not  to 
him,  and  surely  the  clipping  is  not  admissible  against  Read.  Nor 
is  it  admissible  as  against  Mitchell,  for  one  is  not  called  upon  to  deny 
the  truth  of  matters  appearing  in  the  public  press  concerning  him,  to 
which  his  attention  may  be  called,  under  the  circumstances  shown  in 
this  case,  to  avoid  personal  responsibility  for  such  matters.  There  is 
no  merit  in  this  assignment  of  error. 
133  C.C.A.— 24 
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It  is  also  urged  that  the  court  erred  in  holding  that  the  plaintiff,  as 
trustee  in  bankruptcy  of  the  Illinois  corporation,  stands  in  the  shoes 
of  that  corporation  and  succeeded  only  to  its  rights  as  against  these 
defendants;  the  contention  being  that  the  trustee,  under  section  70e 
of  the  Bankruptcy  Act  (Comp.  St.  1913,  §  9654),  succeeds  to  the  rights 
of  any  creditor  of  the  corporation,  and  may  recover  against  the  de- 
fendants to  the  same  extent  that  any  creditor  of  the  corporation  might 
have  recovered  against  them.  Admitting,  without  deciding,  this  to 
be  so,  it  suffices  to  say  that,  under  the  testimony  adduced  by  the  plain- 
tiff, no  creditor  of  the  bankrupt  corporation  could  have  recovered 
against  these  defendants  upon  the  grounds  alleged  in  the  plaintiff's 
petition. 

Finally  it  is  urged  that  there  was  error  in  directing  the  verdict  for 
the  defendants.  It  must  suffice  to  say  of  this  assignment  that  we 
have  carefully  considered  the  entire  evidence  in  behalf  of  the  plain- 
tiff, and  are  of  the  opinion  that,  if  a  verdict  was  returned  thereon  for 
the  plaintiff,  it  would  have  been  the  duty  of  the  court  to  set  it  aside 
for  want  of  sufficient  support  in  the  evidence.  It  was  therefore  the 
duty  of  the  court  to  direct  a  verdict  for  the  defendants  and  to  render 
judgment  thereon  for  costs  against  the  plaintiff. 

The  judgment  is  affirmed. 


(217  Fed.  518) 

SPOKANE  &  I.  E.  R.  CO.  v.  CAMPBELL. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  19,  1914.) 

No.  236e. 

1.  Master  and  Servant  (§  111*) — Injuries  to  Servant — Railroads — Regu- 

lation— Safety  Appliance  Act — "Locomotive  Engine" — "Engineer.'* 
Safety  Appliance  Act  (Act  Cong.  March  2, 1893,  c.  196,  5  1, 27  Stat  531  [U. 
S.  Oomp.  St  1913,  II  8605-8612]),  requires  common  carriers  engaged  In  in- 
terstate commerce  by  railroad  to  equip  their  "locomotive  engines"  with 
power  driving-wheel  brakes,  so  that  the  "engineer"  may  control  the  speed 
without  requiring  brakemen  to  use  the  hand  brakes  for  that  purpose.  By 
Act  March  2,  1903,  a  976,  32  Stat.  943  (U.  S.  Comp.  St  1913,  |§  8613-8615), 
such  requirement  was  extended  to  all  trains,  locomotives,  tenders,  cars, 
and  similar  vehicles  on  any  railroad  engaged  In  Interstate  commerce. 
HeM,  that  while  the  words  "locomotive  engines"  and  "wiglneer"  as  used 
In  such  act  were  primarily  intended  to  refer  to  a  steam-propelled  engine, 
and  to  the  operator  thereof,  respectively,  such  words  were  sufficiently 
broad  to  Include  an  electric  motor  and  the  motorman,  and  that  the  act 
was  therefore  applicable  to  electric  motors  used  to  haul  trains  engaged 
In  Interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |{  215- 
217,  255 ;   Dec.  Dig.  {  111.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series,. 
Engineer,  Locomotive.] 

2.  Trial  (5  359*) — Special  Vebdict — Requisites. 

Where  the  entire  controversy  Is  dependent  on  a  special  verdict,  it  will 
prevail  only  when  it  finds  all  the  facts  essential  to  a  determination  of 
every  material  issue  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  SI  857-860,  875,  877, 
878 ;   Dec.  Dig.  |  359.*] 

*For  other  cases  see  same  topic  &.  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexe» 
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3.  Courts  (|  352*)  —  Federal  Courts  —  Rules  of  Decision  —  Looal  Law  — 

Special  Verdict. 

Since  the  local  law  with  reference  to  submitting  special  findings  witli 
a  general  verdict  does  not  control  the  federal  courts  with  respect  to  the 
mode  in  which  causes  are  required  to  be  submitted  to  a  Jury,  such  courts 
are  not  bound  by  the  rules  obtaining  in  the  local  courts  for  interpreting 
such  verdict ;  the  general  rule  being  that  the  court,  in  determining  what 
Judgment  shall  be  entered  on  a  special  verdict,  will  not  look  to  the  evi- 
dence, nor  beyond  the  pleadings  and  the  Judge's  record. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent'  Dig.  §§926-932;  Dec. 
Dig.  §  352.* 

Conformity  of  practice  in  common-law  actions  to  that  of  state  court, 
see  notes  to  CConnell  v.  Reed,  6  C.  C.  A.  594 ;  Nederland  Life  Ins.  Co.  v. 
Hall,  27  C.  C.  A.  392.1 

4.  Master  and  Servant  (§  297*) — Injuries  to  Servant — Actions — General 

AND  Special  Verdict — Construction — Effect. 

In  an  action  for  injuries  to  an  Interurban  motorman,  engaged  in  inter- 
state commerce,  in  a  collision  between  his  train  and  a  regular  train  mov- 
ing in  the  opposite  direction,  on  a  single  track,  the  Jury  found  a  general 
verdict  for  plaintiff,  a  special  verdict  that  plaintiff  before  starting  on  his 
run  received  a  written  train  order  directing  him  to  meet  a  "special"  mov- 
ing in  the  opposite  direction  at  A.,  and  special  findings  that  the  air  brakes 
on  plaintiflf's  train  failed  immediately  before  the  collision,  and  that  plain- 
tiflf  left  his  starting  p<»int  in  violation  of  orders,  before  the  regular  train 
arrived,  which  was  the  proximate  cause  of  the  accident.  Held,  that  such 
latter  finding  was  a  mere  cooclusion  of  law  and  not  a  finding  of  fact,  and 
since  the  element  of  proximate  cause,  where  concurrent  acts  of  the  em- 
ployer and  employ^  contribute  to  cause  the  injury,  is  eliminated  by  the 
Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  S. 
Comp.  St  19f3,  §§  8657-86651),  and  especially  where  the  contributing  act 
of  the  employer  is  in  derogation  of  a  duty  imposed  by  the  Safety  Appli- 
ance Act,  defendant  was  not  entitled  to  a  judgment  on  the  special  verdict 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1195- 
1198 ;   Dec.  Dig.  §  297.*] 

5.  Appeal  and  Error  (§  977*) — New  Trial  (§  6*) — Questions  Reviewable 

— Discretion  of  Court. 

The  grant  or  refusal  of  a  new  trial  in  the  federal  courts  rests  in  the 
sound  discretion  of  the  trial  court,  and  the  result  cannot  be  made  the 
subject  of  reversal  on  a  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3860- 
3865;   Dec.  Dig.  §  977;*   New  Trial,  Cent  Dig.  §§  9,  10;   Dec.  Dig.  §  6.*1 


In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Eastern  District  of  Washington;  Frank  H.  Rud- 
kin,  Judge. 

Action  by  Edgar  E.  Campbell  against  the  Spokane  &  Inland  Empire 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

See,  also,  188  Fed.  516. 

On  the  afternoon  of  the  3l8t  day  of  July,  1909,  at  about  4:30  o'clock,  the 
defendant  in  error,  plaintiff  below,  he  being  the  motorman,  started  with  his 
train  of  three  cars — the  motor  car  and  two  trailers — out  of  Coeur  d*Alene  over 
the  electric  line  for  .Spokane.  When  he  had  proceeded  a  short  distance  from 
Coeur  d'Alene,  a  mile  and  a  half  or  two  miles,  he  ran  into  another  train  com- 
ing in  the  opposite  direction,  whereby  he  was  injured,  and  a  number  of  pas- 
sengers on  his  train  lost  their  lives,  while  others  were  more  or  less  injured. 
The  train  he  was  running  was  a  special,  known  as  No.  5,  and  he  testifies  that 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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be  received  written  orders  for  ranning  it,  also  oral  orders  from  the  con- 
ductor, and  that  he  moved  out  on  the  line  in  piirsuance  of  such  orders ;  that 
when  he  had  gotten  out  on  the  road  some  distance  and  observed  the  approach- 
ing train,  he  set  the  air  brakes,  which  held  for  a  short  time  only,  then  let 
go,  supposedly  by  the  escape  of  the  air,  and  he  thereby  lost  control  of  his 
train,  and  was  unable  to  stop  it  or  further  check  its  speed.  As  a  consequence 
he  ran  into  the  train  coming  from  the  other  way,  the  latter  train,  however, 
having  been  brought  to  a  stop  before  the  collision.  In  this  testimony  plalntill 
has  corroboration. 

According  to  the  rules  of  the  company,  which  were  in  evidence,  a  special 
train  is  expected  to  keep  out  of  the  way  of  the  regular  trains ;  that  is  to  say, 
the  special  must  take  note  of  the  schedule  running  time  of  all  regular  trains, 
and  be  on  sidings  at  the  stations  where  and  when  the  regulars  will  pass,  so 
as  to  allow  a  free  track  to  the  regulars.  Specials  are  run  on  orders  from  the 
dispatcher  with  reference  to  another  special,  and  the  motorman  is  expected 
to  make  the  passing  stations  as  directed. 

The  defendant's  testimony  tends  to  show:  That  plaintiff,  together  with  the 
conductor,  was  given  and  received  a  running  order  for  No.  5  before  leaving 
Coeur  d'Alene  station,  directing  No.  5  to  meet  No.  4  at  Alan  station,  which 
order  was  in  the  following  language:  "Motor  5  will  run  Spl  CD  Alene  to 
Spokane  meet  Spl  4  East  at  Alan.''  And,  further,  that  the  train  was  equipped 
with  air  brakes  and  other  equipment  for  controlling  and  stopping  the  train, 
and  that  these  had  been  properly  and  recently  tested  for  determining  their 
efficiency,  and  found  to  be  in  good  order. 

The  cause  having  been  tried  before  a  Jury,  the  following  special  and  gen- 
eral verdicts  were  returned: 

'^Verdict 

"We,  the  Jury  in  the  above-entitled  cause,  find  for  the  plaintiff,  and  fix  the 
amount  of  his  damages  at  the  sum  of  $7,500.00  (seventy-five  hundred  dollars).*' 

"Special  Verdict 

**Did  the  plaintiff  Campbell  receive,  before  leaving  Cneur  d'Alene,  train  or- 
der No.  53,  reading  as  follows:  *Train  Order  No.  53.  From  Spokane  7 — 31 — 
1909.  To  Motor  5  at  C.  D.  Alene  Station:  Motor  5  will  run  SpL  C.  D.  Alene 
to  Spokane  meet  special  4  east  at  Alan.'    Yes.' 


»» 


"Special  Finding  I. 

"Q.  Were  the  air  hrakes  <m  Campbell's  train  immediately  before  the  colli- 
sion insufficient  to  enable  Campbell  to  control  the  speed  of  the  train?    A.  Yes." 

"Special  Finding  II. 

"If  you  find  that  plaintiff  left  Cceur  d'.\lene  in  violation  of  his  orders,  then 
answer  this  question:  Was  that  leaving  in  violation  of  his  orders  the  proxi- 
mate cause  of  the  accident?    Yes." 

Motion  was  interposed  for  Judgment  in  favor  of  defendant  on  the  special 
findings,  notwithstanding  the  general  verdict,  which  was  denied.  Later  a  pe- 
tition for  a  new  trial  was  also  denied,  and  Judgment  rendered  for  plaintiff. 
Error  is  prosecuted  from  this  Judgment 

Graves,  Kizer  &  Graves,  of  Spokane,  Wash.,  for  plaintiff  in  Cirror. 

Belden  &  Losey,  of  Snokane,  Wash.,  and  H.  Lowndes  Maury,  of 
Butte,  Mont.  (Henry  R.  Newton,  of  Spokane,  Wash.,  of  counsel),  for 
defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
Three  questions  are  urged  upon  our  attention:    First,  whether  the 
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Safety  Appliance  Act  of  Congress  has  application  to  interstate  electric 
railroads,  it  being  contended  that  the  defendant  was  not  bound  to 
equip  its  motors  with  air  brakes;  second,  whether  the  trial  court 
should  have  allowed  the  motion  for  judgment  non  obstante;  and, 
third,  whether  the  motion  for  new  trial  should  have  been  granted. 

[1]  Section  1  of  the  Safety  Appliance  Act  of  Congress,  March  2, 
1893,  requires  common  carriers  engaged  in  interstate  commerce  by 
railroad  to  equip  their  locomotive  engines  with  power  driving-wheel 
brakes  and  appliances  for  operating  the  train-brake  system,  and  to 
equip  a  sufficient  number  of  cars  in  the  train  with  power  or  train 
brakes  so  that  the  engineer  on  the  locomotive  drawing  such  train  can 
control  its  speed  without  requiring  brakemen  to  use  the  common  hand 
brake  for  the  purpose.  27  Stat.  531.  By  an  amendment  of  this  stat- 
ute (Act  March  2,  1903,  32  Stat.  943)  the  provisions  and  requirements 
thereof  relating  to  train  brakes,  automatic  couplers,  etc.,  are  made  to 
apply  to  all  trams,  locomotives,  tenders,  cars,  and  similar  vehicles  used 
on  any  railroad  engaged  in  interstate  commerce,  and  to  all  other  loco- 
motives, tenders,  cars,  and  similar  vehicles. 

There  can  be  no  doubt  that  when  the  primary  act  was  passed,  elec- 
trically propelled  trains  were  not  within  the  legislative  mind,  and 
where  "locomotive  engine"  occurs  reference  was  had  to  a  steam-pro- 
pelled engine.  And  likewise  when  "engineer"  is  spoken  of,  it  had 
relation  to  a  person  in  charge  of  a  steam-propelled  locomotive.  But 
this  does  not  signify  that  other  locomotive  or  motor  engines,  and  that 
persons  driving  other  motor  cars,  may  not  come  within  the  scope  and 
intendment  of  the  act.  The  purpose  of  the  Legislature  was  to  provide, 
among  other  things,  for  a  more  efficient  and  effective  way  of  handling 
trains  in  interstate  commerce,  so  that  the  speed  and  movement  of  the 
train  might  be  regulated  and  controlled,  and,  when  desired  and  in  cases 
of  emergency,  readily  brought  to  a  stop,  all  front  the  engine  and  by  the 
one  person  in  charge  of  it,  thereby  to  lessen  the  danger  to  employes 
and  the  public  incident  to  the  operation  of  railroads. 

The  electric  railroad  has  since  come  into  very  general  use,  with  its 
driving  engines  called  motors,  and  its  employes  in  charge  of  the  en- 
gines are  called  motormen  or  enginemen.  These  railroads,  notwith- 
standing, are  common  carriers  of  property  and  persons,  the  same  as 
steam  railroads,  and  have  employes  and  come  into  relation  with  the 
public  in  the  same  way,  the  only  essential  difference  being  that  elec- 
tricity has  taken  the  place  of  steam  as  a  propelling  agency  or  force, 
with  differently  contrived  engines,  suited  to  the  harnessing  of  the  pro- 
pelling agency  to  the  use  desired,  so  that  the  broad  purpose  of  the 
Legislature  applies  as  completely  to  the  one  kind  of  railroad  as  to  the 
other.  In  a  narrower  sense,  a  locomotive  engine  is  spoken  of  as  an 
engine  propelled  by  steam;  but  when  the  statute,  as  the  amendment 
does,  extends  the  provisions  of  the  act  to  apply  to  all  trains,  locomo- 
tives, tenders,  cars,  and  similar  vehicles  used  on  any  railroad  engaged 
in  interstate  commerce,  and  to  all  other  locomotives,  tenders,  cars,  and 
similar  vehicles,  it  broadens  the  significance  so  as,  without  question, 
to  include  motors  electrically  propelled,  used  upon  railroads  engaged 
in  interstate  commerce.     So,  also,  the  original  act,  with  its  amend- 
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ment,  includes  the  operators  of  such  engines,  whether  called  engineers 
or  motormen.  We  think  the  statute  is  broad  enough  to  require  that 
electrically  propelled  engines  and  trains  engaged  in  interstate  com- 
merce, as  well  as  steam-propelled  engines  and  trains,  shall  be  equipped 
with  air  brakes  for  their  efficient  operation  and  control. 

The  next  question  may  be  more  clearly  resolved  by  understanding 
what  were  the  issues  presented  to  the  jury  for  their  verdict.  The  com- 
plaint, so  far  as  it  is  pertinent  to  the  inquiry,  alleges : 

"(4)  That  plalntlCf  on  said  date  aforesaid  was  directed  by  the  ageuts,  offi- 
cers, and  employes  of  said  defendant  to  take  his  said  train  No.  5,  and  to  pro- 
ceed from  said  town  of  Ca^ur  d'Alene  to  the  city  of  Spokane,  and  that  plain- 
tiff was  given  orders,  directing  him  to  meet  and  pass  regular  train  No.  20 
at  the  town  of  Alan ;  that  when  rounding  a  curve  and  nearing  the  station  of 
Gibbs,  state  of  Idaho,  which  is  a  point  between  Coeur  d'Alene  City,  Idaho, 
and  the  town  of  Alan,  this  plaintiff  saw  a  train  coming  from  the  opposite 
direction  and  running  on  the  same  track  upon  which  said  plaintiff's  train 
was  running,  which  said  train  plaintiff  Is  now  informed  and  believes  was 
Regular  Train  No.  20. 

"(5)  That  upon  the  coming  into  view  of  said  train  No.  20,  plaintiff  used  all 
due  diligence  to  bring  his  motor  upon  said  train  No.  5  to  a  stop  and  stand- 
still ;  that  he  duly  applied  the  air  brakes  upon  said  motor,  but,  owing  to  the 
defective  condition  of  said  air  brakes,  which  said  condition  was  wholly  un- 
known to  plaintiff,  said  brakes  wholly  failed  and  refused  to  act,  and  plain- 
tiff's said  train  continued  to  rush  forward  at  a  tremendous  rate  of  speed  and 
a  collision  occurred,  plaintiff's  said  train  colliding  with  said  train  No.  20, 
and  which  said  collision  caused  the  injuries  hereinafter  complained  of. 

"(6)  That  said  accident  and  collision  was  directly  due  to  the  wrongful  and 
negligent  acts  of  the  plaintiff's  said  superiors  in  the  giving  of  said  wrongful 
orders,  and  in  their  failure  to  furnish  this  plaintiff  with  a  motor  and  train 
supplied  with  proper  air  brakes  in  working  condition. 

"(7)  That  this  plaintiff,  after  observing  said  train  No.  20  upon  the  track, 
had  plenty  of  time  to  have  stopped  his  said  train  and  prevented  said  collision 
if  said  air  brakes  had  been  in  good  condition  and  in  proper  working  order." 

These  allegations  were  denied,  and  the  defendant  for  further  an- 
swer alleges : 

"That  on  said  July  31st  plaintiff  was  acting  as  motorman  upon  a  special 
train  referred  to  and  described  in  the  orders  of  defendant  as  motor  5.  That 
under  the  rules  and  regulations  of  such  company  such  special  train  had  no 
rights  over  the  regular  trains  operating  under  the  time-table  of  defendant,  and 
was  obliged  to  keep  out  of  the  way  of  such  regular  trains;  that  such  special 
train  had  no  right  to  go  out  upon  the  road  when  a  regular  train  was  due, 
unless  It  had  telegraphic  orders  from  defendant's  train  dispatcher  in  Spokane 
ordering  it  to  do  so ;  that  upon  said  date  plaintiff,  in  charge  as  motorman  of 
the  special  train  aforesaid,  was  standing  in  defendant's  yards  at  Cceur 
d'Alene  ready  to  start  upon  a  run  to  Spokane  as  soon  as  there  should  arrive 
at  Cceur  d'Alene  one  of  defendant's  regular  trains,  known  on  its  time-table 
as  No.  20,  which  was  then  due;  that  defendant,  know'ng  that  No.  20  was  then 
due,  and  that  he  had  no  right  to  leave  Coeur  d'Alene  until  it  had  come  in, 
received  telegraphic  orders  from  the  dispatcher  at  Spokane  to  meet  another 
special  train  at  tte  town  of  Alan,  and  that  when  handing  him  such  orders 
the  conductor  of  plaintiff's  train  told  him  he  might  run  farther  down  In  the 
yards  and  wait  there  until  No.  20  came  in;  that  plaintiff  started  his  train 
under  such  orders,  but  Instead  of  stopping  at  the  point  in  the  yards  where 
he  had  been  directed  to  stop,  continued  on  his  way  towards  Spokane,  passing 
out  of  the  Coeur  d'Alene  yards  and  out  on  the  line  to  Spokane,  and  at  the 
station  of  Gibbs,  a  distance  of  about  1%  miles  from  Cceur  d'Alene,  his  train 
came  in  collision  with  No.  20  on  a  straight  track;  that  No.  20  was  In  fuH 
view  of  plaintiff's  train  for  a  distance  of  more  than  800  feet  before  the  col- 
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lision  occurred,  and  the  motorman  of  No.  20,  seeing  plaintiff's  train  approach- 
ing, came  to  a  full  stop;  that  plaintiff  could,  if  he  had  seen  No.  20,  have 
brought  his  train  to  a  stop  within  a  distance  of  150  to  200  feet,  and  that  the 
collision  between  the  two  trains  was  caused  solely  and  entirely  by  plaintiff's 
disobedience  of  the  rules,  regulations,  and  orders  of  the  company,  and  by  his 
reckless  conduct  in  failing  to  pay  heed  to  his  surroundings,  and  to  ls:eep  a 
lookout  upon  the  track  ahead  of  him  so  as  to  observe  No.  20  and  bring  his 
train  to  a  stop,  as  he  might  have  done  had  he  have  looked  ahead  of  him  at  all." 

The  issues  thus  presented  were  whether  the  plaintiff  was  directed 
by  defendant  to  proceed  with  train  No.  5,  which  was  special,  out  of 
Coeur  d'Alene,  and  to  meet  regular  train  No.  20  at  the  town  of  Alan ; 
whether  the  defendant  failed  to  furnish  the  plaintiff  with  a  motor  and 
train  supplied  with  proper  air  brakes  in  working  condition;  whether 
plaintiff  used  due  diligence  to  bring  his  motor  upon  train  No.  5  to  a 
stop  by  application  of  the  air  brakes  upon  the  motor ;  and  whether, 
by  reason  of  the  defective  condition  of  said  air  brakes,  plaintiff  was 
unable  to  stop  his  train  in  time  to  prevent  collision.  And,  as  presented 
by  the  answer,  whether,  under  the  rules  and  regulations  of  the  de- 
fendant company  in  the  operation  of  its  train,  the  plaintiff  operating 
a  special  was  required  to  keep  out  of  the  way  of  regular  trains ;  wheth- 
er plaintiff  received  orders  from  defendant  to  meet  another  special 
train  at  Alan,  and  was  directed  by  the  conductor  to  run  farther  out 
in  the  yards,  and  there  to  wait  until  train  No.  20  arrived  in;  and 
whether,  in  disobedience  to  these  orders,  he  continued  on  his  way, 
thus  bringing  on  the  collision. 

[2]  A  special  verdict,  where  the  entire  controversy  is  dependent 
upon  it,  should  necessarily  find  all  the  facts  essential  to  a  determina- 
tion of  the  issues  of  the  case.  In  those  jurisdictions  where  both  a  spe- 
cial and  general  verdict  may  be  taken,  the  special  verdict  will  prevail 
over  the  general,  and  this  is  perhaps  the  general  rule.  But  this  can 
only  be  so  where  the  special  verdict  has  been  found  respecting  every 
material  issue;  otherwise  the  court  could  not  be  in  a  position  to  de- 
duce the  conclusions  of  law  necessary  to  a  decision  of  the  case. 

[3]  It  is  strongly  urged  that  the  federal  courts  will  adopt  the  local 
practice  with  respect  to  the  taking  of  special  and  general  verdicts 
and  the  local  rules  and  procedure  for  construing  the  same  in  deter- 
mining their  potency  and  effect.  It  has  been  distinctly  held  that  the 
local  law  with  respect  to  submitting  special  findings  along  with  a  gen- 
eral verdict  does  not  control  the  federal  courts  in  respect  to  the  mode 
in  which  causes  shall  be  submitted  to  the  jury.  Indianapolis,  etc.,  R. 
R.  Co.  V.  Horst,  93  U.  S.  291,  23  L.  Ed.  898;  Mutual  Accident  As- 
sociation V.  Barry,  131  U.  S.  100,  9  Sup.  Ct.  755,  33  L.  Ed.  60;  Toledo, 
St.  L.  &  W.  R.  Co.  V.  Reardon,  159  Fed.  366,  86  C.  C.  A.  366.  This 
being  so,  it  is  a  logical  consequence  that  the  federal  courts  will  not 
be  bound  by  the  rules  obtaining  in  local  courts  for  interpreting  such 
verdicts.  The  general  rule  with  respect  to  this  subject  is  that  the 
court,  in  determining  what  judgment  shall  be  entered  upon  a  special 
verdict,  will  not  look  to  the  evidence  nor  beyond  the  pleadings  and  the 
judge's  record.  Mayor,  etc.,  of  Borough  of  Seabright  v.  New  Jersey 
Cent.,  72  N.  J.  Law,  8,  60  Atl.  64.  As  said  in  Daube  v.  Philadelphia 
&  R.  Coal  &  Iron  Co.,  77  Fed.  713,  715,  23  C.  C.  A.  420,  422: 
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**In  determining  the  force  of  a  special  verdict  or  finding,  only  the  facts 
found,  unmodified  by  the  statements  of  counsel  or  by  reference  to  the  evi- 
dence, can  be  considered." 

The  rule  covering  almost  the  exact  controversy  here  is  very  well 
stated  in  Conwell  v.  Tri-City  Ry.  Co.,  135  Iowa,  190,  191  (112  N.  W. 
546,  547),  a  code  state,  as  follows : 


*'0n  a  motion  for  Judgment  as  against  a  general  verdict  based  on  special 
findings,  erery  issue  raised  by  the  pleadings  and  not  eliminated  by  the  instruc- 
tions will  be  presumed  to  have  been  found  for  the  party  in  whose  favor  the 
general  verdict  is  returned,  and  it  will  be  presumed  that  such  findings  are 
supported  by  sufficient  evidence;  but  the  special  findings  cannot  be  added  to 
or  supported  by  the  evidence,  and  must  be  given  effect  only  so  ten  as  they 
necessarily  negative  the  findings  which  might  otherwise  be  assumed  in  sup- 
port of  the  general  verdict" 

See,  also,  Farmers'  Sav.  Bank  v.  Forbes,  151  Iowa,  627,  132  N.  W. 
59;   Drake  v.  Justice  Gold  Min.  Co.,  32  Colo.  259,  75  Pac.  912. 

[4]  With  this  understanding  of  the  law,  we  are  to  determine,  with- 
out reference  to  the  testimony  in  the  case,  whether  from  the  special 
findings  the  court  is  able,  as  a  matter  of  law,  to  conclude  how  the 
case  should  be  decided,  notwithstanding  the  general  verdict  In  this 
relation,  we  are  also  to  consider  the  effect  of  the  Employers'  Liability 
Act  upon  the  issues  tendered  for  solution  at  the  trial.  This  act  pro- 
vides, among  other  things,  that  in  case  of  injury  or  death  to  an  em- 
ploye, contributing  negligence  on  the  part  of  tfie  employe  shall  not 
bar  a  recovery,  but  that  the  damages  shall  be  diminished  in  propor- 
tion to  the  amount  of  negligence  attributable  to  such  employe,  and, 
further,  that  no  such  employe  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  enacted  for  the  safety  of  the  employes 
contributed  to  the  injury  or  death  of  such  employe.  35  Stat.  66.  The 
effect  of  this  statute  is  to  eliminate  Ihe  element  of  proximate  cause, 
where  concurring  acts  of  the  employer  and  employe  contribute  as  a 
cause  for  the  injury  or  death  of  the  employe,  especially  where  the 
contributing  act  of  the  employer  was  in  derogation  of  a  duly  imposed 
under  the  act  for  the  safety  of  the  employe.  This  is  judicially  de- 
clared in  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  201  Fed.  836,  844, 

120  C.  C.  A.  166,  174,  where  the  court  said: 

"If,  under  the  Employers'  Liability  Act,  plaintiff's  negligence,  contributing 
with  defendant's  negligence  to  the  production  of  the  injury,  does  not  defeat 
the  cause  of  action,  but  only  lessens  the  damages,  and  if  the  cause  of  action 
is  established  by  showing  that  the  injury  resulted  *ln  whole  or  in  part*  from 
defendant's  negligence,  the  statute  would  be  nullified  by  calling  plaintiff's 
act  the  proximate  cause,  and  then  defeating  him,  when  he  could  not  be  de- 
feated by  calliug  his  act  contributory  negligence.  For  his  act  was  the  same 
act,  by  whatever  name  it  be  called.  It  is  only  when  plaintiff's  act  is  the  sole 
cause — when  defendant's  act  Is  no  part  of  the  causation — that  defendant  is 
free  from  liability  under  the  act." 

To  the  same  effect  is  Louisville  &  N.  R.  Co.  v.  Wene,  202  Fed.  887, 

121  C.  C.  A.  245. 

Now,  turning  to  the  special  findings,  the  jury  first  found  that  the 
plaintiff  received  the  train  order  No.  53.  Then  they  found  that  the 
air  brakes  on  plaintiff's  train  immediately  before  the  collision  were  in- 
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sufficient  to  enable  him  to  control  the  speed  of  the  train.  These  find- 
ings, construed  in  the  light  of  the  pleadings,  show  that  both  the  plain- 
tiff and  defendant  were  guilty  of  negligence,  and  the  acts  were  con- 
curring, leading  to  the  plaintiff's  injury.  But  this  does  not  relieve  the 
defendant,  for,  under  the  liability  statute,  the  defendant  acted  in  dero- 
gation of  a  statute  enacted  for  the  safety  of  the  employe.  In  view 
of  this  condition,  the  holding  of  the  trial  court  is  especially  pertinent 
as  follows: 

"A  collision  does  not  of  necessity  result  from  disobedience  of  orders  on  the 
part  of  an  employ^,  and  if  the  employ^  who  has  been  guilty  of  such  disobedi- 
ence is  unable  to  avoid  an  impending  collision  because  of  defective  equipment 
furnished  by  the  master,  it  surely  cannot  be  said  that  the  defective  equipment 
in  no  wise  contributed  to  the  accident  If  it  did  contribute,  a  liablUty  exists 
under  the  act  in  question"  (the  Employers*  LiablUty  Act). 

The  third  special  finding  that  the  plaintiff's  leaving  Coeur  d'Alene 
in  violation  of  his  orders  was  the  proximate  cause  of  the  accident  was 
a  mere  conclusion  of  law,  and  not  a  finding  of  fact.  The  purpose  of  a 
special  finding  is  to  find  the  fact,  so  that  the  court  may  deduce  the 
legal  conclusions  and  thus  determine  the  controversy. 

Further  than  this,  the  jury  did  not  specially  find  as  to  all  the  ma- 
terial issues  pertinent  to  the  inquiry  under  the  pleadings. 

We  think  there  can  be  no  question  that  the  general  verdict  should 
prevail. 

[5]  As  it  relates  to  the  motion  for  a  new  trial  and  the  action  of  the 
trial  court  respecting  the  same,  it  is  the  established  rule  in  courts 
of  the  United  States  that  to  grant  or  refuse  a  new  trial  rests  in  the 
sound  discretion  of  the  court,  and  the  result  cannot  be  made  the  sub- 
ject of  reversal  upon  a  writ  of  error.  Newcomb  v.  Wood,  97  U. 
S.  581,  583,  24  L.  Ed.  1085;  Copper  River  &  N.  W.  Ry.  Co.  v. 
Reeder,  211  Fed.  280,  127  C.  C.  A.  648. 

The  judgment  will  be  affirmed. 


(217  Fed.  525) 

CHICAGO,  ST.  P..  M.  &  O.  RY.  CO.  v.  KROLOFF. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4098. 

(Syllahus  hy  the  Court) 
!•  Appeal  and  Ebbob    (§§   1031,   1062*) — Pbejudioiai.  Ebbob — ^Refusal  to 

WiTHDBAW    ChABQE — PBESUMPTION    OF   PBEJUDICE. 

A  refusal  by  the  court  to  grant  a  specific  request  to  withdraw  from  the 
Jury  at  the  close  of  the  trial  one  of  several  charges  of  negligence  on  which 
the  plaintiff  is  seeking  to  recover  is  fatal  error,  if  there  is  no  substantial 
evidence  to  sustain  that  charge,  although  there  may  be  evidence  to  sus- 
tain others,  because  the  presumption  Is  that  error  produces  prejudice, 
and  the  appellate  court  cannot  know  that  it  was  not  upon  that  baseless 
charge  that  the  Jury  founded  its  verdict. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {§  4038- 
4046,  4212-4218 ;    Dec.  Dig.  §§  1031,  1062.*] 

*For  other  cases  seo  same  topic  A  S  numbbb  Id  Dec.  ft  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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2.  Trial  (J  145*) — Direction  of  Verdict — Evidence. 

It  Is  the  duty  of  the  trial  court  at  the  close  of  the  evidence,  at  the  re- 
quest of  counsel,  to  direct  the  finding  of  the  jury  upon  each  issue  of  fact 
upon  which  the  evidence  is  undisputed,  or  so  clearly  preponderant,  or  of 
such  a  conclusive  character  that  the  court  would  be  bound  In  the  exercise 
of  a  sound  Judicial  discretion  to  set  aside  a  contrary  finding. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §{  328,  341;  Dec 
Dig.  I  145.*] 

3.  Railroads  (§  383*) — Railroad  Yards — Duty  or  Pedestrian. 

**No  one,  whether  passenger,  licensee,  or  trespasser,  can  frequent  or 
walk  over  a  private  railroad  yard  covered  by  many  tracks  employed  con- 
stantly for  a  variety  of  purposes  like  through  travel,  switching,  breaking 
up,  and  making  up  trains,  without  scrupulously  •  •  ♦  exercising  the 
utmost  •  •  •  vigilance  In  looking  out  for  approaching  engines  and 
trains."  Hart  v.  Northern  Pacific  Ry.  Co.,  196  Fed.  180,  185,  116  C.  C.  A. 
12,  17.  It  Is  his  duty  to  look  and  listen.  If  he  cannot  see  or  hear  that 
no  engines  or  cars  are  approaching.  It  Is  his  duty  to  stop  until  he  can. 
If  smoke  or  steam  obscure  his  vision,  or  noise  his  hearing,  it  Is  his  duty 
to  keep  off  the  track  until  they  so  disappear  that  he  can  be  sure  that  he 
will  Incur  no  danger  by  entering  upon  or  crossing  It. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §{  1305-1310; 
Dec.  Dig.  f  383.*] 

4.  Master  and  Servant  (f  137*) — Injury  to  Railroad  EicPLOTt — Railroad 

Yard— Negligence. 

It  Is  not  a  lack  of  ordinary  care  for  a  railroad  company  to  fall,  In  Its 
private  railroad  yard  In  constant  and  active  use,  over  which  Its  employes 
have  been  and  are  In  the  habit  of  crossing  to  and  from  their  work,  not 
In  crowds,  but  thinly  scattered,  to  place  or  maintain  a  man  for  the  pur- 
pose of  warning  employes  of  Its  approach,  notifying  the  engineer  of  their 
proximity,  and  turning  an  angle  cock  to  stop  It,  upon  a  swlteh  engine 
which  is  working  In  the  yard,  with  Its  bell  ringing.  Its  headlight  burning, 
and  Its  engineer  and  fireman  watching  for  the  employ^  and  handling  the 
engine  as  the  rule  of  the  company  requires  them  to  do. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  269, 
270,  273,  274,  277,  278 ;    Dec.  Dig.  $  137.*1 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa ;  Henry  T.  Reed,  Judge. 

Action  by  Maurice  Kroloflf,  administrator  of  the  estate  of  Joseph 
Brotsky,  deceased,  against  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded  for  new  trial. 

George  W.  Peterson,  of  St.  Paul,  Minn.  (Sargent,  Strong  &  Struble, 
of  Sioux  City,  Iowa,  on  the  brief),  for  plaintiff  in  error. 

Arnold  L.  Fribourg,  of  Sioux  City,  Iowa  (Henderson  &  Fribourg,  of 
Sioux  City,  Iowa,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  CARLAND,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  A  judgment  for  $6,000  for  alleged 
negligence  causing  death  is  assailed  here.  The  railroad  company,  the 
defendant  below,  complains  that  the  trial  court  did  not  withdraw 
from  the  jury  the  charges  of  the  defendant's  negligence  and  that  it 
did  not  instruct  the  jury  that  the  evidence  conclusively  proved  that 
Joseph  Brotsky  contributed  to  his  own  injury.  These  facts  were 
admitted  or  conclusively  proved:    Brotsky  was  killed  by  his  collision 

*F(»  other  cases  see  same  topic  6  9  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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with  a  switch  engine  of  the  defendant,  which  was  backing  north  on 
the  defendant's  north-bound  main  track  in  its  yards  at  Sioux  City 
at  about  6  a.  m.,  on  October  16,  1912.  At  the  place  of  the  accident  the 
track  was  free  from  obstructions  to  the  vision,  other  than  smoke  and 
steam  from  the  engines,  for  more  than  1,000  feet  to  the  south.  There 
was  a  headlight  on  the  north  end  of  the  switch  engine,  which  was  burn- 
ing, and  the  bell  of  the  engine  was  ringing.  The  railroad  yards  of  the 
defendant  extend  north  and  south  at  Sioux  City  for  2  or  3  miles,  and 
it  was  in  a  busy  part  of  these  yards,  and  within  4  or  5  blocks  south 
of  its  roundhouse,  oilhouse,  and  coal  chute  that  this  accident  happened. 
The  north-bound  main  track  of  the  defendant  extends  through  these 
yards  from  nuth  of  Seventh  street  to  Twenty-Second  street.  Adjoin- 
ing this  track  on  the  west  lies  the  defendant's  south-bound  main  track, 
and  east  of  its  north-bound  main  track  and  nearly  parallel  to  it  ex- 
tends the  main  track  of  the  Illinois  Central  Railroad  Company.  There 
are  public  crossings  of  these  tracks  at  Seventh  street,  Eleventh  street, 
and  Nineteenth  street,  but  none  between  these  streets.  The  accident 
occurred  between  Thirteenth  street  and  Fourteenth  street,  where  there 
was  no  public  crossing,  but  many  of  the  employes  of  the  defendant, 
and  among  them  Mr.  Brotsky,  who  worked  for  the  defendant  on  the 
west,  and  lived  on  the  east,  side  of  these  tracks,  had  been  accustomed 
to  cross  them  near  the  place  of  the  accident  in  going  to  and  from  their 
work.  Brotsky  was  going  to  his  work.  He  was  last  seen  alive  walk- 
ing north  in  the  railroad  yard  between  Eleventh  and  Fourteenth  streets. 
At  the  time  and  place  where  the  accident  occurred  the  hostler  was  back- 
ing an  engine  down  the  south-bound  main  track  of  the  defendant, 
and  with  it  was  pulling  another  engine.  The  more  southerly  engine 
had  its  cylinder  cocks  open  and  was  blowing  steam,  and  it  passed  the 
north-bound  switch  engine  at  about  the  time  and  place  of  the  accident. 
The  only  light  on  the  south  end  of  the  south-bound  engine  was  a  red 
light  in  a  lantern.  It  had  a  headlight  shining  north.  The  engineer  of 
the  switch  engine  was  on  the  west  side  of  his  engine,  with  his  head  and 
shoulders  out  the  window;  the  fireman  was  on  the  east  side  of  the 
engine  looking  north ;  the  hostler,  driving  the  south-bound  engine,  was 
on  the  east  side  of  his  engine,  watching  the  tracks  to  the  south  of  him. 
They  were  all  watching  for  pedestrians  and  obstructions,  but  none  of 
them  saw  Mr.  Brotsky.  After  the  accident  some  of  his  remains  and 
his  lunch  were  found  along  and  near  the  west  rail  of  the  north-bound 
track  at  the  place  where  the  engines  passed  each  other,  and  some  of 
them  were  found  on  the  west  front  and  rear  drivers  and  on  the  brake 
rigging  of  the  north-bound  engine,  but  none  on  the  trucks  of  the  tender 
which  preceded  it,  or  on  the  north  footboard,  strongly  indicating  that 
he  collided  with  the  engine  on  its  west  side  at  the  time  the  south-bound 
engine  passed  it  blowing  steam  from  its  cylinder  cocks.  The  crew  of 
the  switch  or  north-bound  engine  consisted  of  the  engineer,  the  fireman, 
the  foreman,  and  two  helpers.  It  was  the  duty  of  the  engineer  and 
fireman  to  look  out  for  pedestrians  and  to  use  reasonable  care  to  avoid 
collision  with  them.  There  was  no  evidence  that  this  was  the  duty  of 
the  other  three  members  of  the  crew,  when,  as  in  the  case  in  hand,  the 
engine  was  making  a  long  movement,  a  mile  or  a  mile  and  a  half  in 
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length,  from  one  yard  or  part  of  a  yard  to  another.  Their  duties 
were  to  turn  switches,  make  couplings,  and  handle  cars,  and  at  the 
time  of  the  accident  these  three  men  were  riding  on  the  south  foot- 
board. 

[1]  The  charges  of  negligence  which  the  court  submitted  to  the  jury 
were:  (1)  Omission  to  ring  the  bell;  (2)  omission  to  sound  the  whistle; 
(3)  omission  to  maintain  a  sufficient  headlight ;  (4)  omission  to  have 
the  foreman  or  one  of  his  helpers  on  the  north  footboard  to  look  out 
for  and  warn  pedestrians,  and  to  turn  the  angle  cock  and  stop  the 
engine.  The  defendant  not  only  requested  the  court  below  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant  on  the  ground  that 
none  of  these  charges  was  sustained  by  substantial  evidence,  but  it 
made  specific  requests  that  the  court  withdraw  each  of  these  charges, 
and  excepted  to  its  refusal  of  each  request,  so  that,  if  there  was  no 
substantial  evidence  to  sustain  any  one  of  these  charges,  the  judgment 
must  be  reversed,  because,  although  there  was  sufficient  evidence 
to  sustain  other  charges,  it  may  be  that  it  was  on  that  very  charge  that 
the  jury  based  its  verdict.  A  refusal  by  the  court  to  grant  a  specific 
request  to  withdraw  from  the  jury  one  of  several  specific  charges  of 
negligence  on  which  the  plaintiff  is  seeking  to  recover  is  fatal  error, 
if  there  is  no  substantial  evidence  to  sustain  that  charge,  although  there 
may  be  evidence  to  sustain  others,  because  the  presumption  is  that 
error  produces  prejudice,  and  the  appellate  court  cannot  know  that 
it  was  not  upon  that  baseless  charge  that  the  jury  founded  its  verdict. 
Wilmington  Mining  Co.  v.  Fulton,  205  U.  S.  60,  79,  27  Sup.  Ct.  412, 
51  L.  Ed.  708;  Deserant  v.  Cerillos  Coal  R.  R.  Co.,  178  U.  S.  409, 
20  Sup.  Ct.  967,  44  L.  Ed.  1127;  Bank  of  Havelock  v.  Western  Union 
Telegraph  Co.,  141  Fed.  522,  526,  72  C.  C.  A.  580,  584,  4  L.  R.  A. 
(N.  S.)  181,  5  Ann.  Cas.  515;  Armour  &  Co.  v.  Russell,  144  Fed.  614, 
615,  75  C.  C.  A.  416,  417,  6  L.  R.  A.  (N.  S.)  602;  Stevens  v.  Citizens' 
Gas  &  Electric  Co.,  132  Iowa,  597,  109  N.  W.  1090. 

[3,  4]  It  may  be  well  to  recall  certain  incontrovertible  physical  facts 
and  established  rules  of  law  before  entering  upon  the  discussion  of  the 
evidence.  This  accident  happened  as  the  day  was  dawning,  when  it 
was  neither  dark  night  nor  bright  day.  An  artificial  light  in  darkness 
or  half  darkness  is  visible  at  a  long  distance  by  one  far  from  it,  when 
one  behind  or  near  it  can  see  a  dark  object  by  means  of  its  rays  but 
a  short  distance ;  and  this  is  as  true  of  a  small  or  low  artificial  light  as 
of  a  brilliant  one.  The  light  of  a  lantern  as  well  as  that  of  an  auto- 
mobile may  be  seen  by  one  miles  from  it,  while  those  behind  or  near  it 
can  see  dark  objects  by  means  of  its  rays  but  a  few  feet.  Again,  an 
artificial  light  in  steam  and  smoke  illumines  the  steam  and  smoke,  so 
that  one  can  see  and  know  that  there  is  a  light,  when  one  at  or  behind 
the  light  cannot  see  through  the  steam  or  smoke  and  distinguish  objects 
much  nearer;  so  that  the  opportunity  of  Brotsky  to  see  the  head- 
light, and  know  it  was  approaching,  was  much  better  than  the  oppor- 
tunity of  the  engineer  or  fireman  to  see  him.  It  was  the  duty  of  the 
engineer  and  fireman  to  use  reasonable  care  to  see  and  to  prevent 
injury  to  pedestrians  that  might  be  in  the  yards  of  the  company,  in 
the  light  of  their  knowledge  that  the  workmen  were  accustomed  to 
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pass  through  them  to  and  from  their  labor.  But  it  was  not  their  duty 
to  insure  their  safety,  or  in  case  the  steam  or  smoke  became  so  dense 
that  they  could  not  see  whether  or  not  there  was  any  one  on  or  near 
the  track  to  stop  their  engine,  or  to  go  or  send  forward  to  ascertain 
the  fact.  The  yard  was  the  private  property  of  the  railroad  company, 
and  it  had  the  right  to  operate  it  with  reasonable  care.  On  the  other 
hand,  the  exercise  of  a  greater  vigilance  to  watch  for  and  protect  him- 
self is  the  duty  of  one  who  enters  or  crosses  the  private  yard  of  a 
railroad  company,  which  has  the  right  of  way  over  and  through  it  for 
its  powerful  locomotives  and  heavy  trains.  As  Judge  Adams  said  in 
Hart  V.  Northern  Pacific  Ry.  Co.,  196  Fed.  180,  185,  116  C.  C.  A. 
12,  17,  these  are  among  propositions  of  well  established  law : 

"  (a)  That  a  railroad  track  in  active  use  is  per  se  a  warning  of  danger,  and 
that  any  one  is  thereby  admonished  that  a  train  is  liable  to  pass  over  it  any 
time,  (b)  That  no  one,  whether  passenger,  licensee,  or  trespasser,  can  ap- 
proach a  railroad  track  so  near  as  to  be  hit  by  a  passing  train  without  first 
both  looking  and  listening  to  ascertain  whether  a  train  is  approaching  which 
might  injure  him.  And  a  fortiori  (c)  that  no  one,  whether  passenger,  li- 
censee, or  trespasser,  can  frequent  or  walk  over  a  private  railroad  yard  cov- 
ered by  many  tracks,  employed  constantly  for  a  variety  of  purposes,  like 
through  travel,  switching,  breaking  up  and  making  up  trains,  without  scru- 
pulously observing  the  precaution  Just  aUuded  to,  and  otherwise  exercising 
the  utmost  degree  of  vigilance  in  looking  out  for  approaching  engines  and 
trains.  Kansas  City,  Ft  S.  &  M.  R.  Co.  v.  Cook,  66  Fed.  115,  13  O.  C.  A.  364 
[28  L.  R.  A.  181] ;  GarUch  v.  Northern  Pacific  Ry.  Co.,  131  Fed.  837,  67  C.  C. 
A.  237 ;  Chicago,  Ro(4:  Island  &  Pac.  Ry.  Co.  v.  Baldwin,  164  Fed.  826,  00  C. 
C  A.  630.  Great  is  his  peril,  and  proportionately  great  should  be  his  effort 
to  protect  himself  therefrom.  Patton  v.  Texas  &  Pacific  Ry.  Ca,  179  U.  S. 
658  [21  Sup.  Ct  275,  45  L.  Ed.  361]." 

If  at  the  time  Mr.  Brotsky  approached  the  track  his  vision  was 
obscured  by  steam  or  smoke,  or  his  hearing  by  the  noise  of  the  south- 
bound engines,  so  that  he  could  not  see  or  hear  whether  or  not  an 
engine  was  approaching  from  the  south,  it  was  his  duty  to  keep  off 
the  track  until  the  steam,  smoke,  and  noise,  which  were  but  tempo- 
rary, disappeared,  so  that  he  could  be  sure  none  was  coming  upon  him. 
Chicago  &  Northwestern  Ry.  Co.  v.  Andrews,  130  Fed.  65,  73,  64  C. 
C.  A.  399,  and  cases  there  cited.  Thus  it  appears  that  the  primary  and 
greater  duty  was  on  the  deceased  to  watch  for  the  danger  and  protect 
himself  against  it,  and  not  on  the  railway  company;  and  the  law  is 
indisputable  that  if  his  failure  to  discharge  that  duty  contributed  to 
his  injury  the  administrator  of  his  estate  cannot  recover. 

[2]  And  it  was  the  duty  of  the  trial  court  at  the  close  of  the  evi- 
dence, at  the  request  of  counsel,  to  direct  the  finding  by  the  jury  upon 
each  issue  of  fact  upon  which  the  evidence  was  undisputed,  or  so 
clearly  preponderant,  or  of  such  a  conclusive  character,  that  thejrourt 
would  be  bound,  in  the  exercise  of  a  sound  judicial  discretion,  to  set 
aside  a  contrary  finding.  Canadian  Northern  Ry.  Co.  v.  Senske,  201 
Fed.  637,  644,  120  C.  C.  A.  65,  72 ;  Southern  Pacific  Co.  v.  Pool,  160 
U.  S.  438,  440,  16  Sup.  Ct.  338,  40  L.  Ed.  485 ;  Union  Pacific  R.  R. 
Co.  V.  McDonald,  152  U.  S.  262,  283,  14  Sup.  Ct.  619,  38  L.  Ed.  434; 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  v.  Converse,  139  U.  S. 
469.  11  Sup.  Ct.  569,  35  L.  Ed.  213. 
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Let  us  now  examine  the  testimony  in  the  light  of  these  facts  and 
rules  of  law.  Kohen,  a  workman,  testified  that  he  met  Brotsky  in  the 
yard  on  the  morning  of  the  accident  at  or  near  Eleventh  street  and 
saw  the  north-bound  engine,  that  he  was  near  enough  to  hear  the  bell 
if  it  was  ringing,  that  if  it  w^s  ringing  he  did  not  hear  it,  and  that 
he  did  not  remember  whether  it  was  ringing  or  not.  Monroe,  the  fire- 
man, testified  that  he  rang  the  bell  when  he  went  north  over  Eleventh 
street,  that  he  thought  he  continued  to  ring  it  all  the  time  until  he 
passed  Fourteenth  street,  that  he  put  in  a  fire  before  he  reached 
Eleventh  street,  and,  after  he  crossed  it,  he  put  on  the  injector,  that 
when  he  was  putting  in  two  or  three  scoops  of  coal  the  bell  would 
not  ring,  that  the  bell  would  not  stop  more  than  an  instant  at  a  time 
any  way.  Donaldson,  one  of  the  switchmen  on  the  south  end  of  the 
switch  engine,  a  witness  for  the  plaintiff,  testified  that  the  bell  was 
ringing  at  Eleventh  street,  and  that  he  did  not  remember  whether  or 
not  it  was  ringing  north  of  that  point.  Brannaman,  the  engineer  on 
the  switch  engine,  testified  that  the  bell  was  ringing  at  and  north  of 
Eleventh  street.  Schroeder,  the  foreman,  who  was  on  the  south  foot- 
board of  the  switch  engine,  testified  that  the  bell  was  ringing;  and 
Mummert,  the  hostler,  who  was  sitting  in  the  cab  on  the  east  side  of 
the  south-bound  engine  as  it  passed  the  switch  engine,  testified  that  its 
bell  was  ringing  and  that  he  saw  it  moving.  This  was  all  the  material 
evidence  on  this  subject.  The  legal  presumption  was  that  the  fireman 
did  his  duty  and  rang  the  bell.  The  testimony  of  two  witnesses,  who 
had  no  duty  regarding  the  ringing  and  no  occasion  to  note  it,  that 
they  did  not  remember  whether  it  was  ringing  or  not,  furnishes  no 
substantial  evidence  to  sustain  a  finding  that  it  was  not  rung,  in  the 
face  of  the  legal  presimiption  and  the  positive  testimony  of  four  wit- 
nesses, whose  duties  required  them  to  know  the  fact,  that  it  was  rung, 
and  the  charge  of  negligence  in  failing  to  ring  the  bell  should  have 
been  withdrawn  from  the  jury.  There  was  no  substantial  evidence 
to  sustain  it. 

The  statutes  of  Iowa  require  the  whistle  to  be  sounded  60  rods 
before  a  road  crossing  is  reached,  but  provide  that  the  sounding  of  the 
whistle  may  be  omitted  at  street  crossings  within  the  limits  of  cities 
or  towns,  unless  required  by  ordinance  or  resolution  of  the  council 
thereof.  Code  Iowa  1897,  §  2072.  The  place  of  the  accident  was 
within  the  limits  of  a  city,  the  record  contains  no  proof  of  any  ordi- 
nance or  resolution,  the  bell  was  rung,  there  was  no  duty  to  sound 
the  whistle,  and  the  failure  to  sound  it  was  not  actionable  negligence. 

The  plaintiff  alleged  that  it  had  long  been  the  practice  and  custom 
of  the  defendant,  in  moving  its  switch  engines  in  its  yards  and  over 
the  place  where  it  struck  Mr.  Brotsky,  to  place  a  man  or  men  on 
the  approaching  end  of  such  engines  to  keep  a  lookout  for  and  to  warn 
him  and  other  employes  of  the  approach  of  such  engines,  and  to  warn 
those  operating  such  engines  of  the  proximity  of  persons  on  the  tracks, 
and  that  the  defendant  failed  to  do  so.  No  witness  came  to  say  that 
there  had  ever  been  any  custom  or  practice  to  place  a  man  or  men 
on  the  approaching  end  of  the  switch  engines  at  the  place  of  the  acci- 
dent, or  elsewhere  in  the  yards,  to  keep  a  lookout  for  and  warn  em- 
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ploy^s  of  the  approach  of  the  engines,  or  to  notify  engineers  of  the 
proximity  of  persons  in  the  yards.  On  the  other  hand,  there  was 
positive  and  uncontradicted  testimony  that  there  was  no  such  custom. 
The  evidence,  in  the  most  favorable  view  of  it  for  the  plaintiff,  went 
no  farther  than  to  tend  to  show  that  the  foreman  and  the  two  switch- 
men, when  actively  engaged  in  turning  switches  and  handling  cars 
during  short  movements,  ordinarily  rode  on  the  footboard  of  the  en- 
gine, from  which  it  was  most  convenient  for  them  to  do  their  work, 
whether  this  was  the  footboard  on  the  advancing  or  on  the  retreating 
end  of  the  engine,  that  they  had  often  ridden  on  the  footboard  of  the 
advancing  end  at  the  place  of  the  accident,  that  either  footboard  was  a 
proper  place  for  them,  but  that  in  long  movements — and  the  movement 
the  engine  was  making  at  the  time  of  the  accident  was  a  long  move- 
ment— ^they  usually  rode  on  the  retreating  end  of  the  engine.  There 
was  also  evidence  that  there  was  an  angle  cock  within  reach  of  a  man 
on  the  north  footboard  of  the  engine  and  tender,  by  turning  which  the 
air  could  be  so  manipulated  as  to  stop  the  engine,  and  the  plaintiff  in- 
sisted that  it  was  negligence  not  to  have  a  man  on  that  footboard  to 
turn  this  angle  cock. 

But  the  limit  of  the  plaintiff's  duty  was  to  exercise  ordinary  care  in 
moving  its  switch  engine  through  its  yards,  and  the  burden  was  on 
the  plaintiff  to  prove  that  it  failed  to  use  that  degree  of  care.  The 
best  test  of  ordinary  care  is  that  care  that  ordinarily  prudent  and  care- 
ful railroad  operators  commonly  use  under  similar  circumstances,  and 
in  the  absence  of  evidence  of  that  care  it  is  such  care  as  ordinarily  pru- 
dent and  careful  persons  would  use  under  like  circumstances.  More- 
over, the  legal  presumption  is,  in  the  absence  of  countervailing  evi- 
dence, or  of  indisputable  negligence,  that  the  degree  of  care  the  de- 
fendant exercised  was  such  as  a  prudent  and  careful  person  would  ex- 
ercise under  like  circumstances.  No  witness  came  to  say  that  prudent 
railroad  companies  ordinarily  placed  a  man  on  the  advancing  ends  of 
their  switch  engines  to  look  out  for  and  warn  pedestrians  passing 
through  their  yards  under  such  circumstances  as  this  case  discloses, 
or  that  prudent  operators  would  do  so.  There  was  no  testimony  that 
prudent  operators  would,  or  that  operators  ever  had,  in  like  circum- 
stances, placed  a  man  on  the  approaching  end  of  a  switch  engine  to 
turn  the  angle  cock  and  stop  the  engine,  or  to  notify  the  engineer  of 
the  proximity  of  persons  on  the  track.  And  the  failure  to  do  these 
things  certainly  was  not  clear  or  indisputable  negligence.  The  em- 
ployes who  passed  through  the  yard  at  the  place  of  the  accident  did 
not  come  in  crowds,  but  thinly  scattered,  and  the  primary  duty  was  on 
them  to  protect  themselves.  The  evidence  on  this  question  goes  no 
farther  than  to  tend  to  show  that  a  man  on  the  approaching  end  of 
the  footboard  could  have  seen  a  pedestrian  on  the  tracks  better  than 
the  engineer,  and  could  by  turning  the  angle  cock  have  stopped  the 
engine  quicker,  and  this  evidence  was  squarely  contradicted.  Ad- 
mitting it  to  be  true,  however,  it  only  proves  that  there  was  an  extraor- 
dinary and  unusual  degree  of  care,  that  the  company  could  have  exer- 
cised, which  might  have  prevented  the  accident.  There  is  no  proof,  and 
no  evidence  from  which  a  lawful  inference  may  be  deduced,  that  the 
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placing  of  a  man  on  the  footboard  of  the  approaching  engine,  under  the 
ci/cumstances  of  this  case,  to  warn  employes  of  its  approach,  to  notify 
the  engineer  of  its  presence,  or  to  turn  the  angle  cock,  fell  within  the 
limits  of  ordinary  care.  The  testimony  was  that  the  purpose  and  use  of 
the  angle  cock  was  to  open  the  air  to  the  car  behind  the  engine  when 
one  was  there,  and  again  to  shut  it  off.  There  was  no  evidence  that 
it  was  placed  there  to  stop  the  engine,  or  that  it  was  ever  used  for  that 
purpose,  although  it  could  be  used  to  effect  that  result. 

The  rule  of  the  company  placed  the  duty  of  looking  out  for  pedes- 
trians, warning  them,  and  stopping  and  handling  the  engine,  on  the 
engineer  and  the  fireman,  and  imposed  no  duty  of  that  kind  on  the 
foremen  or  switchmen,  during  such  a  movement  as  resulted  in  this 
accident.  The  engineer,  the  fireman,  and  other  witnesses  testified  that 
the  engineer  and  fireman  faithfully  discharged  their  duty,  and  there  was 
no  witness  to  the  contrary.  The  bell  was  rung;  the  headlight  was 
burning.  This  watchfulness  and  these  warnings  constituted  the  exer- 
cise of  ordinary  care,  and  there  was  no  substantial  evidence  that  the 
failure  to  keep  a  man  on  the  footboard  of  the  approaching  engine  to 
look  out  for  pedestrians,  to  warn  them,  to  signal  the  engineer  of  their 
presence,  or  to  stop  the  engine,  constituted  any  failure  of  that  degree 
of  care,  and  for  that  reason  these  charges  should  have  been  withdrawn 
from  the  jury. 

It  was  alleged  and  denied  that  the  headlight  was  burning  low,  and 
that  the  failure  to  maintain  a  more  brilliant  light  was  negligence,  which 
caused  the  accident;  and  it  is  specified  as  error  that  this  issue  was 
submitted  to  the  jury.  Donaldson,  the  switchman  called  by  the  plain- 
tiff, testified  that  the  atmosphere  was  steamy ;  that  in  the  condition  at 
the  time  of  the  accident  the  headlight  of  the  north-bound  engine  would 
light  12  or  15  feet  ahead  of  the  tender,  but  that  it  could  be  seen  farther 
by  a  man  on  the  track ;  that  the  headlights  were  low ;  and  as  follows : 
*'Q.  What  do  you  mean  by  that  Mr.  Donaldson?  A.  Well,  the  oil 
generally  burns  low  at  that  time,  and  the  wicks  are  short,  as  a  gen- 
eral rule;"  and  on  cross-examination  that  during  the  course  of  the 
night  the  oil  in  the  headlight  would  be  consumed  to  some  extent,  that 
he  did  not  know  the  amount  of  oil  in  the  lamp  of  the  headlight  at  the 
time  of  the  accident,  nor  the  amount  in  it  when  it  was  lighted  the 
evening  before,  that  his  duties  as  switchman  did  not  require  him  to 
inspect  the  light  or  give  any  attention  to  it,  that  he  did  not  at  the  time 
of  the  accident,  or  within  a  few  minutes  after,  inspect  the  headlight, 
and  that  he  was  not  able  to  state  of  his  own  knowledge  its  condition  at 
the  time  of  the  accident.  The  only  effect  of  this  testimony  was  that 
headlights  generally  consume  oil  during  the  night  and  burn  low  in  the 
morning ;  but  he  did  not  know  the  condition  of  the  headlight  in  question 
at  the  time  of  the  accident,  and  this  testimony  may  be  laid  aside  as 
immaterial,  and  yet  it  was  all  the  evidence  that  the  headlight  was  not 
maintained  with  ordinary  care.  On  the  other  hand,  Enochsen  testified 
that  the  object  of  a  headlight  on  the  tender  was  as  a  monitor  for  the 
men  working  in  the  yards,  that  as  ordinarily  burning  it  would  light 
track  60  feet,  that  the  engineer  could  see  farther  with  a  high  light  than 
with  a  low  light,  but  that  the  latter  would  be  visible  to  one  in  the  yards 
about  as  far  as  the  former.    Brannaman,  the  engineer,  who  used  and 
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was  interested  in  the  light,  testified  that  it  was  particularly  good,  but 
that  it  would  not  penetrate  steam.  Monroe,  the  fireman,  testified  that 
he  always  took  particular  pains  with  the  headlights  on  this  engine,  and 
that  there  was  no  better  headlight  in  the  yards  than  the  one  on  its 
tender.  Schroeder,  the  foreman,  testified  that  he  noticed  the  headlight 
after  the  accident,  and  it  was  burning  good ;  and  Mummert,  the  hostler, 
testified  that  when  he  was  at  the  oilhouse,  which  is  several  hundred 
feet  north  of  the  place  of  the  accident,  and  the  switch  engine  was  at  or 
below  Eleventh  street,  he  saw  this  headlight  as  the  engine  was  coming 
north.  There  was  no  substantial  evidence  here  that  the  defendant  was 
guilty  of  any  lack  of  ordinary  care  in  the  maintenance  of  this  headlight, 
and  the  jury  should  have  been  instructed  to  return  a  verdict  for  the 
defendant. 

Let  the  judgment  be  reversed,  and  the  case  be  remanded  to  the 
court  below,  with  instructions  to  grant  a  new  trial. 


(217  Fed.  533) 

WESTERN  UNION  TELEGRAPH  CO.  et  al.  v.  POSTAL  TELEGRAPH  CO. 
(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  5,  1914.) 

No.  2399. 

1.  Contracts  (§  116*) — Combinations  Prohibited — Contract  Granting  Ex- 

clusive Use  of  Right  of  Way  to  Telegraph  Company — Validity. 

A  contract  by  a  railroad  company,  giving  a  telegraph  company  the  ex- 
clusive right  to  maintain  a  telegraph  line  upon  its  right  of  way,  is  con- 
trary to  public  policy  and  void. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §|  542-552 ;  Dec 
Dig.  §  116.*] 

2.  Injunction  (8  5*) — Nature  and  Form  of  Remedy — Mandatory  Injunc- 

tion. 

An  "injunction"  is  a  writ  framed  according  to  the  circumstances  of 
the  case,  and  a  court  of  equity  is  not  always  limited  to  the  restraint  of 
a  contemplated  or  threatened  action,  but  may  require  affirmative  action, 
where  the  circumstances  of  the  case  demand  it 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  f  4;  Dec.  Dig. 
15.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Injunction.] 

3.  Injunction  (§  57*) — Nature  and  Form  or  Remedy — Mandatory  Injunc- 

tion. 

Where  a  railroad  company  and  a  telegraph  company  had  agreed  on  a 
contract  giving  the  latter  the  right  to  construct  and  maintain  its  line  on 
the  railroad  company's  right  of  way,  and  its  execution  was  prevented  only 
by  the  objection  of  another  telegraph  company,  which  claimed  exclusive 
use  of  the  right  of  way  under  an  illegal  contract,  it  was  within  the  power 
of  a  court  of  equity  to  require  the  execution  of  such  contract  by  a  man- 
datory injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §§  111-113,  130 ; 
Dec.  Dig.  f  57.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Chas.  E.  Wolverton,  Judge. 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  A  Am.  Digs.  1907  to  dato.  ft  Rep'r  Indexes 
133  C.C.A.— 25 
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Suit  in  equity  by  the  Postal  Telegraph  Company  against  the  West- 
em  Union  Telegraph  Company  and  the  Southern  Pacific  Company. 
Decree  for  complainant,  and  defendants  appeal.    Affirmed. 

The  case  is  fairly  stated  by  counsel  for  the  appellants.  The  original  bill 
was  filed  August  25,  1911,  and  alleged,  among  other  things,  that  the  defendant 
Southern  Pacific  Company  owns  a  leasehold  interest  in  the  railroad  right  of 
way  of  the  Oregon  &  California  Railroad  Company  from  Eugene,  in  Lane 
county,  Or.,  to  New  Era,  In  Clackamas  county,  a  distance  of  103  miles,  upon 
part  of  which  right  of  way  the  complainant  maintains  Its  telegraph  line ;  that 
the  Pacific  Postal  Telegraph-Cable  Company,  the  predecessor  in  interest  of 
the  complainant,  and  which  corporation  had  fully  accepted  the  provlsionts  of 
the  Post  Roads  Act  of  Congress  (Act  July  24,  1866,  c.  230,  14  Stat.  221  [Comp. 
St.  1013,  §  100721),  constructed  a  telegraph  line  along  said  right  of  way  more 
than  24  years  prior  to  the  commencement  of  the  suit ;  that  between  New  Era 
and  Eugene  the  greater  number  of  poles  of  the  said  telegraph  line  are  not 
upon  the  railroad  right  of  way,  but  upon  adjoining  land,  and  in  some  places 
where  the  poles  are  upon  land  adjoining  the  cross-arms  and  wires  overhang 
the  railroad  right  of  way ;  that  the  complainant's  predecessor  in  interest,  the 
Pacific  Postal  Telejrraph-Cable  Company,  erected  the  said  poles  and  strung 
the  wires  thereon  without  permission  or  license  from  the  Southern  Pacific 
Company  or  the  Oregon  &  California  Railroad  Company,  and  for  more  than 
24  years  maintained  open,  notorious,  peaceable,  adverse,  continuous,  and  un- 
interrupted possession  thereof;  that  the  defendant  Southern  Pacific  Company 
leased  the  said  rl?jht  of  way  from  the  Oregon  &  California  Railroad  Company, 
subject  to  the  rights  of  the  complainant  and  the  burden  of  its  telegraph  line 
upon  the  said  right  of  way ;  that  the  Oregon  &  California  Railroad  Company 
was  one  of  the  land  grant  railroad  companies;  that  the  complainant's  tele- 
graph line  does  not  Interfere  with  the  operation  of  the  railroad,  and  that  the 
part  of  the  right  of  way  occupied  by  the  complainant  is  not  needed  for  railroad 
purposes,  and  that  the  complainant  will  not  attach  its  wires  or  fixtures  to  the 
defendant  Southern  Pacific  Company's  bridges,  trestles,  buildings,  or  struc- 
tures; that  the  complainant  has  accepted  the  provisions  of  the  act  of  Con- 
gress of  July  24,  1866,  authorizing  It  to  construct  its  line  of  telegraph  over 
and  along  the  military  and  post  roads  of  the  United  States,  and  therefore  has 
the  right  to  maintain  Its  telegraph  line  on  the  right  of  way  of  the  defendant 
railroad  company;  that  owing  to  the  wear  and  tear  of  the  elements,  and  in 
order  to  properly  handle  the  business  intrusted  to  the  complainant  by  the 
public  and  the  United  States  government,  it  is  Imperative  that  the  complain- 
ant's telegraph  line  be  at  once  repaired  and  reconstructed ;  that  although  the 
defendant  railroad  company's  assistant  general  manager  has  informed  the 
complainant's  agent  that  It  would  prevent  complainant,  by  force  and  violence. 
If  need  be,  from  repairing  and  reconstructing  the  said  telegraph  line,  never- 
theless the  complainant,  on  or  about  July  25,  1911,  commenced  the  repairing 
and  reconstructing  of  the  said  line  In  a  careful  manner,  and  so  as  not  to  in- 
terfere with  the  operation  of  the  railroad,  planting  new  poles  in  identically 
the  same  portions  of  ground  occupied  by  the  old  and  worn  poles,  but  that  the 
defendant,  on  July  28,  1911,  sawed  off  90  of  the  new  cross-arms  and  greatly 
damaged  complainant's  lines,  and  threatens  to  prevent  any  further  repairing 
or  reconstruction  of  its  said  line,  with  force  and  violence — the  prayer  of  the 
bill  being  for  an  injunction  restraining  the  defendant  railroad  from  interfer- 
ing with  the  repair,  reconstruction,  and  maintenance  of  the  complainant's  tele- 
graph lines  on  the  railroad  right  of  way  between  New  Era  and  Eugene. 

The  defendant  railroad  company  by  Its  answer  denied  the  alleged  open,  no- 
torious, peaceable,  adverse,  continuous,  and  uninterrupted  possession  by  the 
complainant  of  its  telegraph  line,  and  denied  that  the  latter  does  not  Inter- 
fere with  the  operation  of  the  defendant's  railroad.  As  an  affirmative  de- 
fense the  railroad  company  alleged  that  in  November,  1886,  while  its  predeces- 
sor, the  Oregon  &  California  Railroad  Company,  was  in  the  hands  of  a  re- 
ceiver of  the  United  States  Circuit  Court,  the  Pacific  Postal  Telegraph-Cable 
Company,  the  complainant's  predecessor  In  Interest,  presented  a  petition  to  that 
court  asking  that  it  be  allowed  to  place  Its  poles,  cross-arms,  and  wires  upon 
the  right  of  way  of  the  said  railroad,  upon  condition  that  it  should  allow 
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the  same  to  remain  upon  said  railroad  right  of  way  for  such  time  as  the| 
receiver  should  be  in  possession  of  the  said  road,  and  that  an  order  was  made 
by  the  court  granting  the  prayer  of  that  petition  on  the  18th  day  of  Septem- 
ber, 1886,  copies  of  which  petition  and  order  are  set  forth  in  the  answer ;  that 
such  occupancy  as  the  complainant  and  its  predecessor  have  and  have  had  on 
said  right  of  way  was  taken  under  the  permission  so  granted,  and  that  at 
the  close  of  the  receivership  the  poles  and  overhanging  cross-arms  of  the  com- 
plainant's predecessor  were  allowed  to  remain  by  permission  and  sufferance 
of  the  defendant  railroad  company  on  the  right  of  way  between  New  Era  and 
Eugene;  that  in  the  five  years  then  last  past  the  use  of  the  entire  right  of 
way  of  the  defendant  railroad  company  for  railroad  purposes  has  become 
necessary,  particularly  on  account  of  the  installation  of  a  block  signal  sys- 
tem, and  for  that  reason  it  has  become  necessary  to  revoke  the  permission 
granted  to  complainant's  predecessor. 

For  a  second  affirmative  defense  the  defendant  railroad  set  up  the  pro- 
ceedings in  a  suit  commenced  in  the  year  1907  by  the  Pacific  Postal  Tele-' 
graph-Cable  Company  against  the  Oregon  &  California  Railroad  Company  and 
the  Southern  Pacific  Company,  its  tenant,  for  the  purpose  of  appropriating 
the  right  of  way  of  those  companies  from  the  city  of  Portland,  Or.,  to  the 
state  line  between  the  states  of  California  and  Oregon,  for  a  telegraph  line 
to  be  constructed  and  maintained  by  the  complainant,  the  complaint  in  that 
suit  alleging  that  the  damages  to  be  sustained  by  the  defendants  by  reason 
of  such  appropriation  would  be  $2,100,  but  on  a  trial  being  had  the  Jury  as- 
sessed such  damages  at  $66,000,  which  sum  the  telegraph  company  refused 
to  pay;  and  it  is  alleged  as  a  part  of  the  second  affirmative  defense  set  up 
in  the  answer  in  the  present  suit  that  the  Judgment  In  that  suit  constituted 
an  adjudication  of  all  the  matters  and  things  at  Issue  in  the  case  at  bar. 

The  case  being  at  issue,  the  taking  of  testimony  was  commenced,  pending 
which  negotiations  were  entered  into  by  the  respective  parties  looking  to  an 
amicable  settlement  of  their  differences,  to  which  end  a  contract  was  prepared 
on  behalf  of  the  Southern  Pacific  Company  and  submitted  to  the  Postal  Com- 
pany, which  latter  company  suggested  certain  modifications,  resulting  in  an 
agreement  between  the  two  companies.  The  contract,  however,  was  never 
signed,  because  of  the  fact  that  the  defendant  Western  Union  Telegraph  Com- 
pany declined  to  give  its  assent  to  the  execution  thereof  by  the  Southern  Pa- 
cific Company,  and  subsequently  the  Western  Union  Company  took  over  the 
defense  of  the  suit.  Thereupon  the  complainant  filed  a  supplemental  bill,  in 
which  were  recited  the  facts  of  the  filing  of  the  original  bill  and  answer  there- 
to and  the  unsuccessful  attempt  of  the  complainant  and  the  Southern  Pacific 
Company  to  adjust  their  differences,  annexing  to  the  supplemental  bill  a  copy 
of  the  said  alleged  agreement  unexecuted. 

The  supplemental  bill  alleged  the  existence  of  a  contract  between  the  South- 
em  Pacific  Company  and  the  Western  Union  Telegraph  Company,  by  the 
terms  of  which  the  latter  company  claimed  the  right  to  prevent  the  settlement 
of  this  suit,  a  copy  of  which  the  complainant  has  been  unable  to  obtain,  and 
alleged,  upon  Its  information  and  belief,  that  the  same  is  in  violation  of  a 
certain  act  of  Congress  of  August  7,  1888  (25  Stat.  382,  c  772  [Comp.  St  1913, 
§  10080]).  The  supplemental  bill  further  alleged  that,  in  addition  to  own- 
ing and  maintaining  a  telegraph  line  between  Eugene  and  New  Era,  in  Ore- 
gon, the  complainant  had  also  for  more  than  20  years  maintained  a  telegraph 
line  along  the  railroad  company's  right  of  way  between  Portland  and  Myrtle 
Creek,  and  between  Myrtle  Creek  and  Ashland,  in  that  state,  and  that  the 
right  to  maintain  all  of  this  was  included  in  the  negotiations  referred  to,  and 
by  its  prayer  the  complainant  asked  that  the  Western  Union  Telegraph  Com- 
pany be  required  to  set  forth  its  contract  with  the  Southern  Pacific  Company, 
and  that  the  contract  between  the  complainant  and  the  said  Southern  Pacific 
Company  be  made  the  basis  of  a  decree  to  be  entered,  adjudicating  the  rights 
of  all  of  the  parties  to  the  suit. 

Both  the  Southern  Pacific  Company  and  the  Western  Union  Telegraph  Com- 
pany demurred  to  the  supplemental  bill,  which  demurrer  being  overruled,  the 
Western  Union  Telegraph  Company  filed  an  answer  thereto,  In  which,  among 
other  things,  It  admitted  that  there  is  a  contract  between  the  Southern  Pacific 
Comimny.  and  the  Western  Union  Telegraph  Company  by  and  through  which 
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the  Western  Union  Company  "claims  certain  rights  and  privileges  regarding 
the  use  of  the  right  of  way  of  the  railway  of  the  Southern  Padflc  Company 
in  the  supplemental  hill  stt  forth,  but  denies  that  this  defendant  claims  the 
right  to  prevent  the  settlement  of  this  action,  except  so  far  as  any  proposed 
settlement  may  injuriously  affect  any  rights  of  this  defendant ;  that  It  claims 
the  right  to  object  to  or  prevent  such  or  any  settlement  as  will  or  may  in- 
volve or  interfere  with  or  injuriously  affect  its  own  rights.  To  any  other 
settlement  made  between  the  Southern  Pacific  Company  and  the  complainant 
this  defendant  claims  no  right  to  object,  unless  Its  approval  of  such  proposed 
settlement  is  made  a  condition  upon  which  the  Southern  Pacific  Company  un- 
dertakes to  execute  such  agreement,  in  which  case  this  defendant  claims  that 
it  may  withhold  its  assent  and  thereby  prevent  the  execution  of  said  agree- 
ment, whether  this  defendant  has  any  interest  in  or  is  to  be  affected  by  such 
agreement  or  not,"  and  further  that  the  proposed  agreement  was  laid  before 
the  defendant  Western  Union  Telegraph  Company  by  the  Southern  Pacific 
Company  for  its  consideration,  and  that  the  Western  Union  Telegraph  Com- 
pany exercising  its  option  in  the  premises,  declined  to  approve  the  proposed 
agreement,  and  took  over  the  defense  of  the  present  suit. 

As  an  affirmative  defense  the  Western  Union  Telegi'aph  Company  set  up 
the  making  of  an  agreement  on  the  1st  day  of  April,  1871,  between  it  and 
the  Oregon  &  California  Railroad  Company,  under  the  terms  of  which  it 
agreed  to  construct,  maintain,  and  operate  the  telegraph  line  required  by  Act 
Cong.  July  25,  1866,  c.  242,  14  Stat.  239,  and  the  construction  and  maintenance 
of  such  telegraph  line  pursuant  to  the  terms  of  that  agreement  are  alleged ; 
that  on  October  1,  1901,  the  Southern  Pacific  Company,  lessee  of  the  Oregon 
&  California  Railroad  Company,  and  the  Western  Union  Telegraph  Company, 
entered  into  an  agreement  which  is  set  up  in  the  answer,  and  which  is  the 
agreement  sought  to  be  disclosed  by  the  supplemental  bill,  and  under  which  it 
Is  alleged  the  Western  Union  Telegraph  Company  has  continued  to  hold  pos- 
session of  the  said  right  of  way  for  telegraph  pu nooses  and  has  performed  all 
of  the  requirements  of  the  act  of  Congress  of  July  25,  1866,  and  met  all  de- 
mands of  the  railroad  and  of  tlie  United  States.  That  contract  provides  for 
the  ownership,  construction,  reconstruction,  and  maintenance  of  a  telegraph 
line  by  the  Western  Union  Telegraph  Company  along  the  right  of  way  of 
the  Southern  Pacific  Company,  for  a  stated  compensation  to  be  paid  by  the 
Western  Union  Company,  and  other  considerations,  and,  among  various  other 
matters,  contains  this  clause: 

"Section  9.  Exclusive  Right  of  Way.  The  Pacific  Company,  so  far  as  it  le- 
gally may,  hereby  grants  and  assures  to  the  Telegraph  Company  the  exclusive 
right  of  way  along  and  under  the  lines  and  lands  and  bridges  of  the  railroads, 
and  any  branches  or  extensions  thereof  covered  by  this  agreement,  for  the 
construction,  maintenance,  and  operation  of  lines  of  poles  and  wires  and  un- 
derground or  other  lines  for  commercial  or  public  telegraph  and  public  tele- 
phone uses  or  business,  with  the  right  to  construct,  at  the  Telegraph  Com- 
pany's own  cost  and  expense,  from  time  to  time,  such  additional  wires  and 
lines  of  poles  and  wires  as  the  Telegraph  Company  may  require;  the  lines  to 
be  located  on  the  railroad  right  of  way,  lands,  and  bridges  in  such  manner  as 
the  Pacific  Company  may  designate.  The  Pacific  Company  agrees  to  clear 
and  keep  clear  said  right  of  way  of  all  trees,  undergrowth,  and  other  obstruc- 
tions which  may  Interfere  with  the  construction  and  maintenance  of  the  lines 
and  wires  provided  for  hereunder:  Provided  always  that,  in  protecting  and 
defending  the  exclusive  grant  referred  to  in  the  foregoing  paragraph  hereof, 
the  Telegraph  Company  may  use  and  proceed  in  the  name  of  the  Pacific  Com- 
pany, or  of  any  other  companies  owning  the  railroads  in  respect  to  which  this 
contrajpt  Is  made,  but  shall  indemnify  and  save  it  and  them  harmless  from 
any  and  all  damages,  costs,  charges,  and  legal  expenses  incurred  therein  or 
thereby.  And  the  Telegraph  Company  covenants  and  agrees  to  satisfy  and 
comply  with  any  and  all  judgments  or  decrees  which  may  be  obtained  against 
the  Railroad  Company  in  respect  to  any  of  the  matters  in  this  section  men- 
tioned." 

The  complainant  having  filed  its  replication,  further  testimony  was  taken, 
and,  the  cause  being  concluded  and  submitted  to  the  court,  a  decree  was  en- 
tered, by  the  terms  of  which  the  contract  between  the  Western  Union  Tele- 
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graph  Company  and  the  Southern  Pacific  Company  above  referred  to,  "in  so 
far  as  the  said  Western  Union  Telegraph  Company  is  by  said  contract  granted 
the  exclusive  right  and  privilege  of  occupying  the  right  of  way  of  the  South- 
ern Pacific  Company  for  maintaining  telegraph  lines,"  is  declared  to  be  con- 
trary to  public  policy,  void,  and  of  no  effect,  and  further  decreeing  that  the 
Southern  Pacific  Company  is  "authorized,  permitted,  directed,  and  commanded 
to  conclude  that  certain  agreement  with  the  complainant,  Postal  Telegraph 
Company,  mentioned  in  the  pleadings  in  this  case,  which  is  in  words  and  fig- 
ures as  follows,  to  wit,"  setting  forth  the  written  agreement,  and  enjoining  the 
Western  Union  Telegraph  Company,  its  oflieers,  servants,  agents,  employ^, 
and  counsel,  from  interfering  with  the  execution  of  the  said  contract 

The  assignments  of  error  are  in  effect  that  the  trial  court  erred  In  over- 
ruling the  demurrer  of  the  Western  Union  Telegraph  Company  to  the  sup- 
{riemental  bill,  in  declaring  that  the  contract  between  the  Western  Union  Tele- 
graph Company  and  the  Southern  Pacific  Company,  mentioned  in  the  supple- 
mental bill  and  set  out  in  the  answer  thereto  of  the  Western  Union  Telegraph 
Company,  "in  so  far  as  the  Western  Union  Telegraph  Company  is  by  said  con- 
tract granted  the  exclusive  right  and  privilege  of  occupying  the  right  of  way 
of  the  Southern  Pacific  Company  for  maintaining  telegraph  lines,  Is  contrary 
to  public  policy,  nugatory,  and  void,  and  of  no  effect  whatever,"  in  "authoriz- 
ing, permitting,  directing,  and  commanding  the  defendant  Southern  Pacific 
Company  to  conclude  that  certain  agreement  with  the  complainant  Postal  Tele- 
graph Company,  attached  to  and  made  a  part  of  the  supplemental  complaint," 
in  enjoining  the  Western  Union  Telegraph  Company  from  interfering  with  the 
execution  of  that  contract,  in  not  dismissing  the  supplemental  bill  on  the 
ground  that  the  court  was  without  jurisdiction  to  compel  the  Western  Union 
Telegraph  Company  to  give  its  assent  to  the  execution  of  the  contract  between 
complainant  and  the  Southern  Pacific  Company,  and  on  the  ground  that  the 
Southern  Pacific  Company  had  the  right  to  make  the  execution  of  its  agree- 
ment with  the  Postal  Telegraph  Company  dependent  upon  the  assent  thereto 
of  the  Western  Union  Telegraph  Company,  and  in  not  adjudging  that  the 
Southern  Pacific  Company  had  the  right  to  make  the  execution  of  its  contract 
with  the  Postal  Telegraph  Company  dependent  upon  the  assent  thereto  of  the 
Western  Union  Telegraph  Company,  and,  such  assent  being  shown  to  have 
been  withheld,  In  not  dismissing  the  supplemental  bill. 

W.  D.  Fenton,  James  E.  Fenton,  Ben  C.  Dey,  and  Kenneth  L.  Fen- 
ton,  all  of  Portland,  Or.,  for  appellant  Southern  Pacific  Co. 

Dolph,  Mallory,  Simon  &  Gearin  and  Hall  S.  Lusk,  all  of  Portland, 
Or.,  for  appellant  Western  Union  Tel.  Co. 

F.  V.  Holman  and  A.  A.  Hampson,  both  of  Portland,  Or.,  for  ap- 
pellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  [1]  We  are 
of  the  opinion  that  the  court  below  was  clearly  right  in  holding  the 
attempted  grant  by  the  Southern  Pacific  Company  to  the  Western  Un- 
ion Telegraph  Company  of  the  exclusive  right  for  the  construction, 
maintenance,  and  operation  of  a  telegraph  line  upon  the  railroad  com- 
pany's right  of  way  void  and  of  no  effect.  A  similar  question  came  be- 
fore the  Circuit  Court  for  the  Southern  District  of  California  in  1894, 
in  the  cases  of  Mercantile  Trust  Co.  v.  Atlantic  &  Pacific  Railroad 
Co.  (C.  C.)  63  Fed.  513,  and  Mercantile  Trust  Co.  v.  Atlantic  &  Pacific 
Railroad  Co.  (C.  C.)  63  Fed.  910.  The  railroad  company  there  under- 
taking to  make  a  like  exclusive  grant  to  the  Western  Union  Telegraph 
Company  was  created  under  the  act  of  Congress  of  July,  27,  1866,  en- 
titled "An  act  granting  lands  to  aid  in  the  construction  of  a  railroad 
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and  telegraph  line  from  the  states  of  Missouri  and  Arkansas  to  the 
Pacific  coast"  (14  Stat.  292,  c.  276),  and  in  addition  to  contending  that 
the  attempted  exclusive  grant  was  valid,  the  Western  Union  Tele- 
graph Company  further  contended  that  the  Atlantic  &  Pacific  Railroad 
Company  could  lawfully  withhold  from  the  Postal  Telegraph  Company 
all  facilities  for  the  transportation  of  its  poles,  wires,  etc.  In  dispos- 
ing of  those  contentions  the  writer  there  said,  among  other  things : 

"The  Atlantic  &  Pacific  Railroad  Company  was  thus  created,  and  made  a 
great  highway  of  communication,  with  the  declared  object  of  promoting  the 
public  interest  and  welfare.  There  is  not  a  syllable  in  the  act  indicating  that 
it  was  intended  by  Congress  to  be  used  as  an  instrument  for  the  building  up 
or  fostering  of  any  monopoly  of  any  character,  or  that  it  should  be  permitted 
to  do  any  act  inconsistent  with  the  objects  for  which  it  was  created.  If  it 
may  lawfully  withhold  facilities  for  the  transportation  of  material  and  sup- 
plies for  the  erection  of  a  line  or  lines  of  telegraph  which  may  come  into  com- 
petition with  some  other  line,  no  reason  is  perceived  why  it  may  not  also  with- 
hold faciUties  for  the  transportation  of  any  other  kind  of  freight  in  the  In- 
terest of  some  one  or  more  favored  persons  or  corporations.  The  Atlantic 
&  Pacific  Railroad  Company  is  a  common  carrier,  and  common  carriage  must 
be  kept  open  to  all  alike,  under  like  circumstances  and  conditions.  What  the 
considerations  were  that  induced  the  Atlantic  &  Pacific  Company  to  make  the 
stipulation  in  question  is  immaterial.  Its  purpose  plainly  was  to  prevent 
competition.  In  the  present  age  of  progress  the  telegraph  is  as  essential  to 
the  needs  and  comforts  of  the  public  as  the  railroads  themselves.  'Tele- 
graphs,' said  Mr.  Wharton  in  a  note  to  the  case  of  W.  U.  Telegraph  Co.  v. 
Burlington  &  S.  Ry.  Co.  [C.  C]  11  Fed.  12,  'are  now  essential  to  business,  and 
as  such  are  to  be  kept  open  to  competition  (unless  the  Legislature  should 
otherwise  determine),  in  the  same  way  that  common  carriage  is  to  be  kept 
open  to  competition.  An  agreement  to  give  a  particular  Une  of  carriers  mo- 
nopoly in  a  state  would  not  (without  legislative  aid)  be  enforced,  nor  should  a 
contract  to  give  a  monopoly  to  a  particular  telegraph  company.*  The  Atlantic 
&  Pacific  Railroad  Company,  being  a  common  carrier,  is  bound  to  aflPord  every 
telegraph  company,  as  well  as  every  other  company  or  person,  equal  trans- 
portation facilities  under  like  circumstances  and  conditions;  and  its  agree- 
ment to  withhold  from  any  other  company  or  person  than  the  Western  Union 
Telegraph  Company  such  facilities  is,  in  my  opinion,  at  variance  with  the 
declared  purposes  for  which  that  company  was  created,  against  public  policy, 
in  restraint  of  trade,  and  void." 

To  the  same  effect  are  Pensacola  Telegraph  Co.  v.  Western  Union 
Telegraph  Co.,  96  U.  S.  1,  24  L.  Ed.  708,  and  United  States  v.  Union 
Pacific  Railroad  Co.,  160  U.  S.  1,  16  Sup.  Ct.  190,  40  L.  Ed.  319. 

The  attempted  exclusive  grant  to  the  Western  Union  Cornpany  by 
the  Southern  Pacific  Company  of  the  right  of  way  in  question  for  tele- 
graph purposes  being  void,  it  was  and  is  no  legitimate  concern  of  the 
former  how  many  similar  rights  the  Southern  Pacific  Company  should 
grant  to  others,  so  long  as  the  Western  Union  Company*s  right  to  the 
existence  and  maintenance  of  its  own  line  is  unaffected.  In  the  absence 
of  a  valid  exclusive  grant  to  that  company,  there  is  nothing  in  the 
record  tending  to  show  that  its  line  was  or  could  be  in  any  way  af- 
fected by  the  agreement  made  between  the  Southern  Pacific  Railroad 
Company  and  the  Postal  Telegraph  Company,  with  which  agreement 
the  Western  Union  Company  therefore  had  nothing  whatever  to  do. 

[2,  3]  The  willingness  of  the  Southern  Pacific  Company,  but  for  the 
objections  interposed  by  the  Western  Union  Telegraph  Company,  to 
execute  in  writing  the  agreement  made  between  it  and  the  Postal  Tele- 
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graph  Company,  sufficiently  appears  from  the  record,  and  we  are  of 
the  opinion  that  the  court  below  was  not  in  error  in  decreeing  that 
the  defendant  railroad  company  execute  the  contract.  Jeremy,  in  his 
Equity  Jurisdiction,  says : 

"An  injunction  is  a  writ  framed  according  to  the  circumstances  of  the  case, 
commanding  an  act  which  the  court  regards  as  essential  to  justice,  or  restrain- 
ing an  act  which  it  considers  contrary  to  equity  and  good  consdence." 

The  purpose  of  the  case  of  In  re  Lennon,  166  U.  S.  548,  17  Sup. 
Ct.  658,  41  L.  Ed.  1110,  was  to  compel  certain  railroad  companies  to 
afford  reasonable  and  equal  facilities  for  the  interchange  of  traffic, 
where  it  was  alleged  that  they  and  their  employes — 

"had  given  out  and  threatened  that  they  would  refuse  to  receive  from  com- 
plainant cars  billed  over  its  road  for  transportation  by  complainant  to  their 
destination,  for  the  reason  that  the  complainant  had  employed  as  locomotive 
engineers  in  its  service  men  who  were  not  members  of  the  Brotherhood  of  Lo- 
comotive Engineers,  *an  irresponsible  voluntary  association,'  and  that  the 
locomotive  engineers  in  the  employ  of  the  defendant  companies  had  refused 
to  handle  cars  to  be  interchanged  with  the  complainant's  road,  notwithstand- 
ing that  they  continued  to  afford  the  other  railroad  companies  full  and  free 
facilities  for  the  interchange  of  traffic,  while  refusing  to  transact*  such  busi- 
ness with  the  complainant,  thereby  iUegaUy  discriminating  against  it** 

In  the  course  of  its  opinion  the  Supreme  Court  said,  among  other 
things : 

"Perhaps,  to  a  certain  extent,  the  injunction  may  be  termed  mandatory, 
although  its  object  was  to  continue  the  existing  state  of  things,  and  to  prevent 
an  arbitrary  breaking  off  of  the  current  business  connections  between  the 
roads.  But  it  was  clearly  not  beyond  the  power  of  a  court  of  equity,  which 
is  not  always  limited  to  the  restraint  of  a  contemplated  or  threatened  action, 
but  may  even  require  affirmative  action,  where  the  circumstances  of  the  case 
demand  It  Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  588;  Hervey  v.  Smith,  1 
Kay  &  Johns.  389 ;  Beadel  v.  Perry,  L.  R.  3  Eq.  465 ;  Whitecar  v.  Michenor, 
37  N.  J.  Eq.  6 ;  Broome  v.  New  York  &  New  Jersey  Telephone  Co.,  42  N.  J. 
Eq.  141  [7  Atl.  851]." 


In  the  case  of  Pokegama  Sugar- Pine  Lumber  Co.  v.  Klamath  River 
Lumber  &  Improvement  Co.  (C.  C.)  86  Fed.  528,  Judge  Morrow  held, 
among  other  things,  that  where  sufficient  grounds  exist  a  court  of 
equity  has  the  power  to  and  will  issue,  on  a  preliminary  examination, 
a  restraining  order,  though  mandatory  in  effect  and  requiring  affirma- 
tive action,  saying,  among  other  things,  at  page  533 : 

"It  is  contended  that  the  injunction,  although  preventive  in  form,  was  man- 
datory in  effect ;  its  execution  resulting  in  a  change  in  the  status  of  the  par- 
ties. This  contention  assumes  that  the  court  will  recognize  the  respondent  as 
asserting,  at  the  time  the  bill  was  filed,  a  claim  of  possession  to  the  property 
under  a  color  of  right  to  such  possession,  and  that  the  effect  of  the  order  was 
to  oust  it  from  that  possession.  But  equity  will  not  permit  a  mere  form  to 
conceal  the  real  position  and  substantial  rights  of  parties,  Equity  always 
attempts  to  get  at  the  substance  of  things,  and  to  ascertain,  uphold,  and  en- 
force rights  and  duties  which  spring  from  the  real  relations  of  parties.  It 
will  never  suffer  the  mere  appearance  and  external  form  to  conceal  the  true 
purposes,  objects,  and  consequences  of  a  transaction.  Pom.  Eq.  Jur.  (2d  Ed.) 
f  378." 

The  judgment  is  affirmed. 
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(217  Fed.  540) 

UNION  PA<5.  R.  CO.  V.  BOARD  OF  COM'RS  OF  WELD  COUNTY, 

COLO.,  et  al.t 

(arcuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4136. 

L  Taxation  (§  535*)— Refund  of  Illegal  Tax — Constbcction  of  Statute 
— "Found  to  be  Erboneous  or  Illegal." 

Rev.  St.  Colo.  §  5750,  which  provides  that,  "In  all  cases  where  any  per- 
son shall  pay  any  tax  ♦  ♦  ♦  that  shall  thereafter  be  found  to  be  er- 
roneous or  illegal,*  ♦  ♦  ♦  the  board  of  county  commissioners  shall  re- 
fund the  same  without  abatement  or  discount  to  the  taxpayer,"  relates  to 
a  finding  by  a  court  in  a  judicial  proceeding,  and  not  to  any  action  of  ad- 
ministrative boards,  and  is  not  repealed  or  affected  by  Laws  Colo.  1913, 
p.  528,  §  5,  providing  that  no  abatement,  rebate,  or  refund  of  taxes  shall 
be  allowed  by  the  county  commissioners  until  their  recommendation  there- 
for shall  be  submitted  to  and  approved  by  the  state  tax  commission,  which 
statute  relates  only  to  action  taken  by  tiie  commissioners  in  their  admin- 
istrative capacity. 

[Ed.  Note.— I  or  other  cases,  see  Taxation,  Cent  Dig.  §§  991-995,  1012, 
1015 ;   Dec.  Dig.  §  535.*] 

2.  Taxation  (§  545*) — Construction  of  Statutes — Prospectivk  Operation 

OF  Repealing  Statutes.  , 

As  a  rule  statutes  relating  to  taxation  should  be  given  a  prospective 
operation  only,  and  unless  otherwise  expressly  provided  statutes  in  force 
at  the  time  a  tax  Is  levied  continue  In  force  for  its  collection,  notwith- 
standing their  amendment  or  repeal. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §  1018 ;  Dec.  Dig. 
§545.*] 

3.  Taxation  (|  606*) — Remedy  for  Wrongful  Enforcement  of  Tax — Equity 

Jurisdiction — ^Adequate  Remedy  at  Law. 

Rev.  St.  Colo,  f  5750,  giving  an  action  at  law  against  the  county  for  the 
recovery  of  sums  paid  on  account  of  Invalid  taxes,  provides  a  plain, 
speedy,  and  adequate  remedy,  which  in  general  excludes  the  Jurisdiction 
of  equity  to  enjoin  collection  of  a  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §§  1230-1241 ;  Dec. 
Dig.  f  608.*] 

4.  Taxation  (§  608*) — Remedy  for  Wrongful  Enforcement — Equity  Juris- 

diction. 

Fraud  of  taxing  officers  In  the  assessment  of  property  is  not  alone 
ground  of  equitable  jurisdiction  to  restrain  the  collection  of  the  tax,  if 
there  is  an  adequate  remedy  at  law  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §§  1230-1241 ;  Dec 
Dig.  i  608.*] 

5.  Taxation    (§  608*) — ^Federal  Courts — Equity  Jurisdiction — ^Adequate 

Remedy  at  Law. 

A  federal  court  of  equity,  which  by  Rev.  St  S  723  (Comp.  St  1913,  § 
1244),  Is  denied  jurisdiction  where  complainant  has  a  plain,  adequate, 
and  complete  remedy  at  law,  Is  not  given  jurisdiction  by  the  fact  that  com- 
plainant has  without  right  Instituted  such  a  suit  and  proceeded  until  the 
court  can  give  him  a  more  speedy  and  complete  remedy  therein  than  he 
could  obtain  by  resorting  to  a  new  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §§  1230-1241;  Dec. 
Dig.  §  608.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado ;  Robert  E.  Lewis,  Judge. 

*For  other  cases  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  Rehearing  denied  February  12,  1915. 
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Suit  in  equity  by  the  Union  Pacific  Railroad  Company  against  the 
Board  of  County  Commissioners  of  the  County  of  Weld,  State  of 
Colorado,  and  others.  Decree  for  defendants,  and  complainant  ap- 
peals.   Affirmed. 

C.  C.  Dorsey,  of  Denver,  Colo.  (N.  H.  Loomis,  of  Omaha,  Neb.,  and 
Gerald  Hughes  and  E.  I.  Thayer,  both  of  Denver,  Colo.,  on  the  brief), 
for  appellant. 

Charles  F.  Tew,  of  Greeley,  Colo.  (Walter  E.  Bliss,  of  Greeley, 
Colo.,  on  the  brief),  for  appellees. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

AMIDON,  District  Judge.  This  is  a  suit  by  the  Union  Pacific  Rail- 
road Company  against  the  commissioners  of  Weld  county,  Colo.,  and 
its  tax-collecting  officers,  to  restrain  the  collection  of  state,  county, 
and  municipal  taxes  levied  for  the  year  1912.  The  complaint  charges, 
in  substance,  that  the  property  of  the  railroad  company  was  assessed 
at  one-third  of  its  actual  value,  while  all  other  property  was  assessed 
at  not  to  exceed  one-fifth  of  its  value.  It  is  also  charged  that  some 
classes  of  property  which  should  properly  have  been  assessed  for  pur- 
poses of  taxation  were  wholly  omitted  by  the  assessors.  These  dis- 
criminations are  alleged  to  have  been  systematic  and  deliberate.  Ap- 
plication was  made  to  the  trial  court  for  a  temporary  injunction.  This 
was  heard  upon  bill,  answer,  and  affidavits,  and  a  large  volume  of  oral 
testimony,  and  was  denied.  The  present  appeal  is  brought  to  review 
that  order. 

[1]  The  trial  court  based  its  decision  upon  section  5750  of  the  Re- 
vised Statutes  of  Colorado,  which  reads  as  follows: 

"In  all  cases  where  any  person  shall  pay  any  tax,  interest  or  costs,  or  any 
portion  thereof,  that  shall  thereafter  be  found  to  be  erroneous  or  illegal, 
whether  the  same  be  owing  to  erroneous  assessment,  to  improper  or  irregular 
levying  of  the  tax,  to  clerical  or  other  errors  or  Irregularities,  the  board  of 
county  commissioners  shall  refund  the  same  without  abatement  or  discount 
to  the  taxpayer." 

Following  the  decision  of  the  Supreme  Court  in  Singer  Sewing  Ma- 
chine Co.  V.  Benedict,  229  U.  S.  481,  33  Sup.  Ct.  942,  57  L.  Ed.  1288, 
the  trial  court  held  that  this  statute  affords  a  complete  and  exclusive 
remedy  for  the  wrongs  here  complained  of.  The  appeal  raises  two 
questions:  (1)  Has  the  statute  been  repealed  as  to  the  tax  levy  of 
1912?  (2)  If  the  statute  applies  to  the  taxes  of  1912,  does  it  afford 
an  adequate  remedy? 

Plaintiff  claims  that  section  5750  above  quoted  was  repealed  by  sec- 
tion 5  of  chapter  134  of  the  Session  Laws  of  1913,  which  reads  as  fol- 
lows: 

"No  abatement,  rebate  or  refund  of  taxes  shall  be  allowed  by  the  county 
conunissioners,  unless  a  hearing  shall  be  had  thereon  and  a  notice  of  such 
hearing  and  an  opportunity  to  be  present  being  first  given  to  the  assessor; 
and  in  case  any  abatement,  rebate  or  refund  of  taxes  riiall  be  recommended 
by  said  county  commissioners,  they  shall  certify  to  the  Colorado  tax  commis- 
sion their  findings,  giving  the  amount  of  such  abatement,  rebate  or  refund, 
and  their  reasons  therefor,  and  such  abatement,  rebate  or  refund,  shaU  be* 
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come  effective  upon  the  Indorsement  thereon  of  the  approval  of  the  Colorado 
tax  commission;  and  in  case  the  said  Colorado  tax  commission  shall  disap- 
prove the  recommendations  of  the  county  commissioners,  they  shall  indorse 
their  disapproval  thereon  and  return  it  to  the  county  commissioners  with  a 
statement  of  their  reasons  therefor,  and  no  abatement,  rebate  or  refund  of 
taxes  shall  be  allowed  by  the  said  board  of  county  commissioners  if  the  appli- 
cation is  disapproved  by  tie  said  Colorado  tax  commission." 

In  our  judgment  this  statute  has  nothing  to  do  with  the  subject 
embraced  in  section  5750.  It  is  confined  wholly  to  the  administra- 
tive functions  of  county  commissioners.  By  ntmierous  statutes  of 
Colorado,  those  bodies  are  vested  with  power  to  revise  tax  proceed- 
ings, and,  if  assessments  or  taxes  are  found  to  be  illegal,  to  abate  or 
refund  the  same.  See  sections  5691  and  5641  of  the  Revised  Stat- 
utes; section  13,  subdivisions  1,  5,  and  7,  and  section  14  of  chapter 
216  of  the  Session  Laws  of  1911.  It  is  also  probable  that  county  com- 
missioners, by  virtue  of  their  general  control  over  the  fiscal  affairs  of 
counties,  would  be  vested  with  power  to  abate  or  refund  taxes  found 
by  them  to  be  illegal.  There  are  numerous  provisions  in  the  statutes 
of  the  state  which  give  color  to  such  an  authority.  Section  5  of  chap- 
ter 134  of  the  Laws  of  1913,  above  quoted,  is  intended  to  place  this 
power  of  county  commissioners  under  the  supervision  of  the  Colorado 
tax  commission.  It  simply  forbids  county  commissioners  to  abate  or 
refund  taxes  as  the  result  of  their  own  investigation  and  judgment 
without  the  consent  of  the  state  commission.  It  is  not  intended  to 
take  away  their  duty  to  pay  any  judgment  recovered  in  court  against 
the  county  under  section  5750.  The  right  created  by  that  section  is 
not  dependent  upon  any  action  of  county  commissioners  or  other  tax- 
ing agencies.  It  is  quite  plain  that  such  bodies,  exercising  their  ad- 
ministrative power  to  relieve  against  erroneous  or  illegal  taxes,  would, 
if  they  found  any  tax  to  be  erroneous  or  illegal,  grant  relief  them- 
selves, and  in  such  a  case  there  would  be  no  occasion  to  resort  to  the 
courts  under  section  5750.  The  phrase  in  that  section,  "shall  there- 
after be  found  to  be  erroneous  or  illegal,"  relates  to  a  finding  by  a 
court  in  a  judicial  proceeding,  and  not  to  the  action  of  administrative 
boards.  To  be  sure,  a  taxpayer  feeling  aggrieved  by  the  assessment 
of  his  property,  or  the  levying  of  a  tax,  would  be  bound  to  seek  re- 
dress by  application  to  administrative  boards  clothed  with  power  to 
grant  him  relief,  before  resorting  to  the  courts ;  but  the  door  to  the 
court  is  not  confined  to  an  appeal  from  such  administrative  bodies. 
Any  taxpayer  aggrieved  by  taxing  authorities,  having  exhausted  the 
steps  pointed  out  by  statute  to  obtain  relief  from  such  bodies,  may 
then  pay  the  illegal  exaction,  and  institute  an  independent  action  un- 
der section  5750  to  recover  any  payment  which  he  claims  to  be  er- 
roneous or  illegal  within  the  provisions  of  that  section.  It  seems  to 
us  plain,  therefore,  that  section  5  above  quoted  was  not  intended  as 
a  repeal  of  section  5750. 

[2]  But  if  such  had  been  its  purpose  it  would  not  aflfect  the  tax 
levy  for  1912.  By  section  5666  of  the  Revised  Statutes  of  Colorado, 
the  tax  list  and  warrant  for  its  collection  must  be  delivered  to  the 
county  treasurer  not  later  than  January  1st  following  the  year  for 
which  the  tax  is  levied.    By  section  5675  no  demand  by  the  treasurer 
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is  necessary,  but  it  is  made  the  duty  of  every  person  against  whom  a 
tax  is  levied  to  pay  one-half  of  the  same  on  or  before  the  last  day  of 
February,  and  the  remaining  half  on  or  before  the  last  day  of  July  of 
the  year  following  the  one  in  which  the  tax  is  levied.  Under  these 
statutes  the  tax  for  1912  was  complete  on  the  1st  day  of  January, 
1913.  The  rights  and  duties  of  the  public  and  of  taxpayers  were 
fixed  at  that  time.  This  being  the  case,  the  remedies  which  the  law 
then  afforded  ought  to  follow  the  tax  until  it  is  collected.  The  stat- 
ute of  which  section  5  above  quoted  is  a  part  was  not  approved  until 
May  1,  1913,  five  months  after  the  tax  of  1912  became  complete.  It 
should  be  given  a  prospective  operation  only.  That  is  the  cardinal 
rule  of  construction,  which  cannot  be  departed  from  except  in  obedi- 
ence to  the  express  language  of  the  statute.  Union  Pacific  R.  R.  Co. 
V.  Laramie  Stock  Co.,  231  U.  S.  190,  34  Sup.  Ct.  101,  58  L.  Ed.  179. 
The  statute  here  involved  contains  no  language  of  that  import.  As 
a  rule,  statutes  relating  to  taxation  are  thus  construed.  Lewis'  Suther- 
land on  Statutory  Construction,  §  645;  Matter  of  Miller,  110  N.  Y. 
216;  *  American  Investment  Co.  v.  Thayer,  7  S.  D.  72,  63  N.  W.  233; 
Hall  V.  Perry,  72  Mich.  202,  40  N.  W.  324.  Statutes  in  force  at  the 
time  a  tax  is  levied  continue  in  force  for  its  collection,  notwithstand- 
ing their  amendment  or  repeal.  City  of  Indianapolis  v.  Morris,  25 
Ind.  App.  409,  58  N.  E.  510;  Leonard  v.  Indianapolis,  9  Ind.  App. 
262,  36  N.  E.  -725 ;  Oakland  v.  Whipple,  44  Cal.  303 ;  Smith  v.  Kelly, 
24  Or.  464,  33  Pac.  642 ;  Smith  v.  Humphrey,  20  Mich.  398 ;  Blake- 
more  v.  Cooper,  15  N.  D.  5,  106  N.  W.  566,  4  L.  R.  A.  (N.  S.)  1074, 
125  Am.  St.  Rep.  574;  Cooley  on  Taxation  (3d  Ed.)  p.  499.  Section 
6298  of  the  Colorado  Statutes  supports  this  view.  It  provides  that 
the  repeal,  revision,  or  amendment  of  any  statute  shall  not  have  the 
effect  to  release,  extinguish,  or  modify,  in  whole  or  in  part,  any  pen- 
alty, forfeiture  or  liability,  civil  or  criminal,  which  shall  have  been  in- 
curred imder  such  statute.  The  liability  of  the  county  to  refund  any 
tax  found  to  be  illegal  was  a  part  of  the  levy  of  1912.  It  was  a  right 
which  the  taxpayer  had  with  respect  to  the  tax,  as  well  as  a  liability 
of  the  county,  and  was  not  taken  away  or  impaired  by  the  subsequent 
revision  contained  in  the  act  of  1913.  In  our  judgment,  therefore, 
the  remedy  granted  by  section  5750  was  open  to  the  plaintiff. 

[3]  Is  the  remedy  given  by  section  5750  adequate?  It  is  difficult  to 
follow  the  reasoning  which  would  hold  that  it  is  not  adequate.  The 
evil  caused  by  suits  in  equity  to  restrain  the  collection  of  taxes  is  grave, 
and  has  often  been  set  forth  by  courts.  Dows  v.  Chicago,  11  Wall.  108, 
112,  20  L.  Ed.  65 ;  State  Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  Ed. 
663;  Indiana  Mfg.  Co.  v.  Koehne,  188  U.  S.  681,  23  Sup.  Ct.  452,  47 
L.  Ed.  651;  Boise  Artesian  Water  Co.  v.  Boise  City,  213  U.  S.  276, 
29  Sup.  Ct.  426,  53  L.  Ed.  796.  To  correct  this  evil,  statutes  of  similar 
import  to  section  5750  have  been  passed  in  many  of  the  states  of  the 
Union.  The  highest  court  of  Colorado  has  frequently  declared  the 
correction  of  this  evil  to  have  been  the  object  of  its  statute.  Board  of 
Commissioners  of  Bent  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  52  Colo. 
609,  125  Pac.  528.  The  statute  is  not  attacked  upon  the  ground  that  it 
is  unconstitutional,  nor  could  such  an  attack,  if  made,  be  sustained. 

^18  N.  E.  139. 
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The  law  is,  therefore,  valid  legislation.  It  was  not  intended  to  be 
cumulative.  Its  object  was  to  give  an  action  at  law  for  the  recovery 
of  sums  paid  on  account  of  invalid  taxes  in  place  of  a  suit  in  equity 
to  restrain  their  collection.  Under  such  circumstances,  does  it  lie  with 
the  courts  to  say  that  the  remedy  which  the  Legislature  has  provided 
is  inadequate,  and  that  the  remedy  which  it  has  condemned  shall  there- 
fore be  continued  ?  This  would  be  to  make  the  law  of  no  effect  through 
the  traditions  of  equity.  It  would  not  only  be  judicial  legislation,  but 
would  nullify  a  statute  which  is  conceded  to  be  constitutional.  It  is  a 
mistake  to  view  this  statute  as  relating  to  procedure  only.  It  creates 
a  right  in  favor  of  the  aggrieved  taxpayer,  and,  from  considerations  of 
the  highest  public  policy,  abolishes  the  right  to  stay  the  collection  of 
public  revenues  by  injunction.  The  courts  may  not  rightfully  nullify 
it  upon  the  ground  that  the  remedy  which  it  gives  is  less  adequate  than 
the  one  which  it  takes  away.  The  statute  being  constitutional,  the 
judgment  of  the  Legislature  on  that  subject  must  control.  Such  stat- 
utes have  been  frequently  before  the  Supreme  Court,  and  have  been 
uniformly  held  to  afford  a  plain,  speedy,  and  adequate  remedy  such 
as  excludes  the  right  to  resort  to  equity.  Tennessee  v.  Sneed,  96  U. 
S.  69,  24  L.  Ed.  610;  Shelton  v.  Piatt,  139  U.  S.  597,  11  Sup.  Ct.  646, 
35  L.  Ed.  273;  Allen  v.  Pullman  Co.,  139  U.  S.  658,  11  Sup.  Ct.  682, 
35  L.  Ed.  303;  Indiana  Mfg.  Co.  v.  Koehne,  188  U.  S.  681,  23  Sup. 
Ct.  452,  47  L.  Ed.  651 ;  Singer  Sewing  Mach.  Co.  v.  Benedict,  229  U. 
S.  481,  33  Sup.  Ct.  942,  57  L.  Ed.  1288.  Counsel  for  plaintiff  insists 
that  Raymond  v.  Traction  Co.,  207  U.  S.  20,  28  Sup.  Ct.  7,  52  L.  Ed. 
78,  12  Ann.  Cas.  757,  is  an  exception.  We  do  not  so  regard  it.  The 
opinion  is  expressly  based  on  the  ground  that  there  was  no  statute  in 
Illinois  authorizing  a  single  action  for  the  recovery  of  money  paid  in 
discharge  of  an  illegal  tax ;  that  the  only  remedy  was  the  common-law 
remedy  to  pay  under  protest,  to  enforce  which  a  multiplicity  of  actions 
was  necessary.  207  U.  S.  39  and  40,  28  Sup.  Ct.  7,  52  L.  Ed.  78,  12 
Ann.  Cas.  757. 

Counsel  urges  as  an  'equitable  circumstance"  that  the  tax  will  cast 
a  cloud  upon  the  title  to  the  company's  real  property.  The  remedy 
which  the  statute  prescribes,  however,  will  dissipate  any  such  cloud. 
Those  cases  which  hold  that  a  cloud  upon  the  title  to  real  property  af- 
fords a  ground  for  equitable  relief  are  not  applicable,  when  the  tax- 
payer is  given  the  remedy  of  paying  his  taxes  and  recovering  back  any 
sum  which  the  courts  shall  hold  to  have  been  illegally  exacted. 

[4]  Counsel  also  urges  that  the  taxing  officers  were  guilty  of  fraud 
in  the  assessment  of  plaintiff's  property,  and  that  fraud  is  a  ground  of 
equitable  jurisdiction.  But  it  is  by  no  means  true  that  wherever  fraud 
exists  equity  may  be  resorted  to  for  redress.  That  is  not  the  case  when 
a  legal  remedy  has  been  substituted  by  statute  for  the  remedy  in  equity. 
We  are  not  concerned  with  the  cause  of  the  invalidity  of  the  tax.  It 
may  be  due  to  illegality,  unconstitutionality,  or  fraud.  Whatever  the 
cause,  it  can  do  no  more  than  make  the  tax  invalid,  and  that  alone  is 
not  a  ground  of  equitable  jurisdiction.  In  rare  cases  it  may  happen 
that  the  fraud  of  taxing  officers  will  create  a  condition  which  statutes 
like  section  5750  will  not  enable  courts  to  redress.  Cummings  v.  Na- 
tional Bank,  101  U.  S.  153,  25  L.  Ed.  903,  is  mentioned  in  Bent  County 
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V.  Santa  Fe  R.  R.  Co.,  52  Colo.  609,  125  Pac.  528,  as  an  example  of  this 
kind,  though  in  the  state  of  Ohio,  where  that  case  arose,  there  was  an 
express  statute  authorizing  a  resort  to  equity,  and  the  Supreme  Court 
of  the  United  States  has  since  held  that  Cummings  v.  National  Bank 
rests  upon  that  statute.  Shelton  v.  Piatt,  139  U.  S.  591,  599,  11  Sup. 
Ct.  646,  35  L.  Ed.  273.  The  inability  of  courts  to  assess  property  for 
purposes  of  taxation  may  also  cause  the  remedy  at  law  to  be  inadequate. 
Auditor  General  v.  Pioneer  Iron  Co..  123  Mich.  521,  82  N.  W.  260.  In 
our  judgment  the  present  case  contains  no  exceptional  features  of  the 
kind  to  which  we  have  adverted. 

Again,  we  are  told  that  the  remedy  given  by  the  statute  will  lead  to 
multiplicity  of  suits.  The  county  treasurer  is,  under  the  statutes  of 
Colorado,  the  collector  of  all  taxes,  state,  county,  school  and  municipal. 
In  the  acounting  system,  which  the  law  provides,  he  is  required  to  pay 
over  the  taxes  to  the  state,  city,  school,  and  town  authorities  as  the  same 
are  collected.  It  is  therefore  urged  that,  if  the  plaintiff  should  pay  the 
taxes  here  complained  of,  they  would  be  promptly  distributed  to  the 
several  public  treasuries  on  whose  behalf  they  were  levied,  and  that 
plaintiff  would  be  compelled  to  resort  to  a  separate  suit  against  each 
of  these  in  order  to  recover  the  money  paid.  These  difficulties  are  all 
of  counsel's  own  creating.  They  do  not  exist  in  the  statute.  Its  lan- 
guage is  plain  and  comprehensive.    It  provides  that : 

"In  all  cases  where  any  person  shall  pay  any  tax,  interests  or  costs,  or  any 
portion  tliereof,  that  shall  be  found  to  be  erroneous  or  illegal  ♦  ♦  ♦  the 
hoard  of  county  commissioners  shall  refund  the  same,  without  abatement  or 
discount,  to  the  taxpayer.'* 

As  to  state  taxes,  there  is  an  express  provision  giving  to  the  county 
credit  in  its  accounting  with  the  state  for  any  taxes  that  have  been  re- 
funded. We  have  no  doubt  that  the  same  remedy  would  apply  as  to 
municipalities,  and  that  the  county  treasurer  could  take  credit  in  his 
settlements  made  from  time  to  time  with  them  for  their  proportion  of 
any  sum  which  the  county  was  compelled  to  pay  as  a  refund.  Be  this 
as  it  may,  the  language  of  the  statute  is  plain.  It  has  existed  for  more 
than  40  years.  It  has  been  repeatedly  held  by  the  highest  court  of  the 
state  to  afford  the  taxpayer  a  plain,  speedy,  and  adequate  remedy.  We 
cannot,  from  speculative  reasoning  as  to  difficulties  of  accounting,  hold 
that  the  aggrieved  taxpayer  will  not  receive,  in  a  single  suit  against  the 
county,  the  full  compensation  which  the  law  provides.  All  these  dan- 
gers as  to  multiplicity  of  suits  were  present  in  the  case  of  Singer  Sew- 
ing Machine  Co.  v.  Benedict,  229  U.  S.  481,  33  Sup.  Ct.  942,  57  L.  Ed. 
1288,  and  in  Indiana  Mfg.  Co.  v.  Koehne,  188  U.  S.  681,  23  Sup.  Ct. 
452,  47  L.  Ed.  651 ;  and  still  the  remedy  provided  by  the  statute  was 
held  to  be  plain,  adequate,  and  complete,  so  as  to  exclude  a  resort  to 
equity. 

[5]  Finally  it  is  urged  that  the  evidence  has  been  taken  and  shows 
the  taxes  to  be  illegal,  and  plaintiff  is  therefore  entitled  to  keep  its  mon- 
ey ;  that  to  compel  it  to  pay  the  taxes,  and  then  bring  an  action  to  re- 
cover its  money  under  the  statute,  would  not  be  as  complete  and  speedy 
a  remedy  as  a  decree  and  injunction  in  this  suit.  Hence  the  plaintiff 
is  entitled  to  relief  in  equity.    But,  if  this  reasoning  is  sound,  the  wrong- 
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ful  resort  to  equity  becomes  the  very  ground  of  equitable  jurisdiction. 
It  is  true  that  an  injunction  could  be  issued  in  this  case  in  a  shorter  time 
than  would  be  necessary  to  pay  the  taxes  and  begin  an  action  at  law 
and  prosecute  it  to  judgment  for  the  recovery  of  the  money.  That, 
however,  is  not  the  test.  To  determine  whether  the  remedy  at  law  is 
as  speedy  and  adequate  as  that  in  equity,  the  court  must  place  itself  at 
the  beginning  before  any  litigation  has  been  started.  If  the  position  of 
counsel  were  sound,  every  decision  of  the  Supreme  Court,  reversing  a 
decree  in  equity  because  the  remedy  at  law  was  adequate,  would  be 
wrong.  Decisions  of  this  kind  are  numerous,  many  of  them  occurring 
in  suits  to  restrain  the  collection  of  taxes.  As  the  Supreme  Court  has 
often  said,  section  723  of  the  Revised  Statutes  (Comp.  St.  1913,  §  1244) 
"means  something."  Buzard  v.  Houston,  119  U.  S.  347,  351,  7  Sup.  Ct. 
249,  30  L.  Ed.  451.  It  at  least  emphasizes  the  rule  which  it  declares. 
It  can  be  given  effect  in  no  other  way  than  by  dismissing  suits  brought 
in  violation  of  its  provisions.  We  decline,  therefore,  to  express  any 
opinion  touching  the  validity  of  the  taxes.  That  issue  must  be  deter- 
mined in  an  action  under  the  statute. 
The  decree  of  the  trial  court  is  affirmed. 


(217  Fed.  546) 

In  re  LANE  LUMBER  CO.,  Limited. 

HIRLINGER  v.  BOYD. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    August  17,  1914.) 

No.  2367. 

Bankbuptct  (§  440*) — ^Appellate  Pbockedings — ^Mode  of  Review. 

By  the  filing  of  a  petition  for  the  aUowance  of  his  claim  as  a  secured 
debt,  a  creditor  of  a  bankrupt  institutes  a  bankruptcy  proceeding,  and 
the  order  made  thereon,  if  the  claim  is  $500  or  over,  is  reviewable  by  ap- 
peal, under  Bankr.  Act  July  1,  1898,  c.  541,  §  26a  (3),  30  Stat  553  (U. 
S.  Comp.  St.  1901,  p.  3432) ,  and  not  by  petition  to  revise  under  section  24b. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent.  Dig.  §  915;  Dea 
Dig.  §  440.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  I&ggert,  43 
C.  C.  A.  9.] 

Upon  Petition  for  Revision  from  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Northern  Division ;  Frank  S.  Diet- 
rick,  Judge. 

In  the  matter  of  the  Lane  Lumber  Company,  Limited,  bankrupt 
Samuel  L.  Boyd,  trustee.  Petition  by  Johanna  HirHnger  to  revise  an 
order  denying  her  petition  for  the  allowance  of  her  claim  as  a  se- 
cured debt.    Petition  dismissed. 

See,  also,  207  Fed.  762,  125  C.  C.  A.  300;  213  Fed.  587,  130  C.  C. 
A.  167;  217  Fed.  550,  133  C.  C.  A.  402;  217  Fed.  555,  133  C.  C. 
A.  407. 

Frank  Langley,  of  Coeur  d'Alene,  Idaho,  for  petitioner. 
E.  N.  Laveine,  of  Cceur  d'Alene,  Idaho,  for  respondent. 
John  H.  Wourms,  of  Wallace,  Idaho,  amicus  curiae. 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  VAN  FLEET, 
District  Judge. 

VAN  FLEET,  District  Judge.  The  petitioner  filed  her  proof  of 
claim  against  the  bankrupt  estate  for  the  balance  remaining  unpaid 
on  the  purchase  price  of  certain  lands  sold  to  the  bankrupt,  in  an 
amount  exceeding  $500,  as  an  unsecured  debt,  and  the  claim  was 
allowed ;  thereafter  she  filed  a  petition  asking  leave  to  withdraw  the 
proof  of  the  claim  as  an  unsecured  debt  and  to  substitute  therefor 
proof  of  the  same  as  a  debt  secured  by  a  vendor's  lien  on  the  land 
sold.  The  trustee. objected  to  her  right  to  make  the  substituted 
proof,  but  upon  hearing  the  referee  granted  it,  and  thereupon  the 
trustee  took  the  matter  before  the  court  below  for  a  revision  of  the 
order.  The  action  of  the  referee  was  set  aside  by  the  court,  and  a 
judgment  entered  denying  the  right  to  make  the  substituted  proof. 
This  judgment  is  now  brought  here  upon  a  petition  by  the  claimant, 
prosecuted  under  the  provisions  of  section  24  of  the  Bankruptcy  Act, 
to  have  it  reviewed  and  set  aside  upon  the  assumption  that  the  case 
is  one  falling  within  the  provisions  of  that  section  as  furnishing  the 
remedy  for  her  relief  from  the  judgment  complained  of.  This  mode 
of  proceeding  gives  rise  at  the  threshold  to  a  question  as  to  our  ju- 
risdiction in  the  premises,  of  which,  although  not  challenged  by  the 
respondent,  we  are  bound  upon  our  own  initiative  to  take  cognizance, 
that  the  jurisdiction  of  the  court  may  be  protected  kgainst  unau- 
thorized invasion.  The  question  is  whether  the  judgment  is  one 
which  may  be  competently  reviewed  upon  petition  for  review  or 
should  be  brought  up  by  appeal.  If  appeal  is  the  exclusive  remedy, 
then  we  have  no  authority  to  review  the  judgment  in  this  proceed- 
ing. The  question  turns  upon  the  construction  of  sections  24  and 
25  of  the  Bankruptcy  Act,  prescribing  the  mode  of  reviewing  the 
different  classes  of  orders  and  judgments  obtained  in  bankruptcy 
courts.  The  provisions  of  those  two  sections,  so  far  as  pertinent  to 
the  question  in  hand,  are  as  follows : 

Section  24: 

"(a)  The  ♦  ♦  ♦  Circuit  Courts  of  Appeals  of  the  United  States 
♦  ♦  ♦  are  hereby  invested  with  apellate  Jurisdiction  of  controversies  aris- 
ing In  bankruptcy  proceedings  from  the  courts  of  bankruptcy  from  which  they 
have  appellate  Jurisdiction  in  other  eases. 

"  (b)  The  several  Circuit  Courts  of  Appeal  shall  have  Jurisdiction  In  equity, 
either  Interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the 
proceedings  of  the  several  inferior  courts  of  bankruptcy  within  their  Jurisdic- 
tion. Such  power  shall  be  exercised  on  due  notice  and  petition  by  any  party 
aggrieved." 

Section  25 : 

"(a)  Appeals,  as  in  equity  cases,  may  be  taken  In  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  to  the  Circuit  Court  of  Appeals  of  the  United 
States    ♦    ♦    ♦    in  the  following  cases,  to  wit;    ♦    ♦    ♦' 

"(3)  From  a  Judgment  aUowing  or  rejecting  a  debt  or  claim  of  five  hun- 
dred dollars  or  over.  Such  appeal  shall  be  taken  within  ten  days  after  the 
judgment  appealed  from  has  been  rendered,  and  may  be  heard  and  deter- 
mined by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be." 
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The  construction  of  these  provisions  of  the  act  has  given  rise  to 
considerable  diversity  of  decision  in  the  federal  courts;  some  hold- 
ing that  the  remedies  afforded  by  them  are  cumulative,  and  others 
that  they  are  exclusive  as  to  the  class  of  cases  falling  respectively 
within  their  provisions.  We  need  not  stop  to  review  these  cases 
from  the  lower  courts  since,  in  our  judgment,  the  question  is  set  at 
rest  by  two  comparatively  recent  rulings  of  the  Supreme  Court. 

In  Coder  v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16 
Ann.  Cas.  1008,  involving,  like  the  present,  a  disputed  claim  of  se- 
cured debt,  the  trustee,  feeling  aggrieved  by  the  action  of  the  bank- 
ruptcy court,  and  being  in  doubt  as  to  the  proper  procedure,  took 
the  case  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  both 
by  petition  for  review  and  by  appeal.  That  court  dismissed  the  pe- 
tition for  review,  and,  after  considering  the  appeal,  affirmed  the 
judgment  in  substance,  and  an  appeal  was  then  taken  by  the  trustee 
to  the  Supreme  Court.  In  the  latter  court  the  appellee  contended 
that  neither  that  court  nor  the  Court  of  Appeals  had  jurisdiction  by 
appeal  from  the  judgment,  and  in  considering  that  question,  after 
referring  to  the  fact  that  "questions  of  the  jurisdiction  in  bankruptcy, 
particularly  of  the  appellate  courts,  have  given  rise  to  numerous 
and  not  altogether  reconcilable  decisions,"  the  court  proceeds  to  con- 
sider and  construe  sections  24  and  25  of  the  act,  and  it  is  said : 

**By  paragraph  (b)  of  section  24  the  Circuit  Courts  of  Appeals  hare  1uris- 
dlctlon  to  superintend  and  revis^e  In  matters  of  law  proceedings  of  the  several 
inferior  courts  of  bankruptcy  within  their  jurisdiction.  The  proceeding  under 
this  section  is  designed  to  enable  the  Circuit  Court  of  Appeals  to  review  ques- 
tions of  law  arising  in  bankruptcy  proceedings,  and  Is  not  intended  as  a  sub- 
stitute for  the  right  of  appeal  upon  controverted  questions  of  fact  under  the 
right  of  appeal  given  in  controversies  arising  in  bankruptcy  proceedings  (sec- 
tion 24),  or  the  special  appeal  given  in  certain  cases  under  section  25. 

"Section  25  of  the  act  provides  for  appeals  in  bankruptcy  proceedings,  and 
in  such  proceedings  appeals  may  be  taken  from  the  courts  of  bankruptcy  to 
the  Circuit  Courts  of  Api>eals  in  three  classes  of  cases. 

"We  are  concerned  in  this  case  with  the  third  class,  *from  a  Judgment  allow- 
ing or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.'  The  appeal 
must  be  taken  within  10  days  after  the  judcnient 

**It  is  therefore  apparent  that  the  mode  of  appeal  in  a  given  case  depends 
upon  the  character  of  the  proceeding.  And  the  question  to  be  solved  in  such 
cases  is,  Does  the  case  present  a  proceeding  in  bankruptcy  or  is  it  a  contro- 
versy arising  in  bankruptcy  proceedings?" 

The  court  then  proceeds  to  consider  its  previous  rulings  bearing 
upon  the  subject,  and  say : 

"We  are  thus  brought  to  the  determination  of  the  question.  Was  the  pro- 
ceeding instituted  by  Arts  a  controversy  arising  in  bankruptcy  proceedings,  or 
did  he  institute  a  bankruptcy  proceeding,  properly  speaking?  The  answer  to 
this  question  depends  upon  an  examination  of  the  manner  in  which  the  juris- 
diction of  the  bankruptcy  court  was  invoked  for  the  determination  of  the 
rights  involved." 

And  after  stating  the  facts  as  to  the  presentation  and  character  of 
the  claim  it  is  said : 

*We  are  of  opinion  that  he  thus  instituted  a  proceeding  in  bankruptcy  as 
distinguished  from  a  controversy  arising  in  the  course  of  bankruptcy  proceed- 
ings.   This  being  the  character  of  the  proceeding,  its  subsequent  disposition 
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and  the  appropriate  appellate  Jurisdiction  are  to  be  determined  by  the  provi- 
sions of  the  bankruptcy  act  governing  bankruptcy  proceedings." 

And  after  a  full  discussion  of  the  conflicting  contentions  of  the 

parties  it  is  said: 

"We,  therefore,  reach  the  conclusion  that  the  claim  presented  instituted  a 
proceeding  in  bankruptcy,  and,  being  for  over  ^500,  it  was  appealable  to  the 
Circuit  Court  of  Appeals,  bringing  to  that  court  the  validity  of  the  asserted 
lien,"  etc. 

It  will  be  obsen^ed  that  while  that  case  clearly  determines  the  right 
to  review  the  judgment  in  such  a  case  by  appeal,  there  is  nothing 
said  as  to  the  exclusive  character  of  this  remedy.  The  latter  ques- 
tion, however,  is  concluded,  we  think,  by  the  subsequent  case  of 
Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed.  725.  In 
that  case,  likewise  arising  on  a  claim  of  secured  debt,  the  trustee,  as 
here,  carried  the  case  to  the  Circuit  Court  of  Appeals  (Sixth  Circuit) 
by  petition  for  revision,  and  the  latter  court  certified  the  question 
to  the  Suprerhe  Court  whether  it  had  "jurisdiction  to  revise  the  or- 
der of  the  District  Court  upon  the  petition  for  revision  filed  under 
section  24b  of  the  Bankruptcy  Act."  The  question  was  answered  in 
the  negative,  the  court,  referring  to  its  decision  in  Coder  v.  Arts, 
saying : 

**Under  the  decision  of  this  court  in  that  case  there  can  be  no  doubt  that 
the  bank  in  this  case  instituted  a  proceeding  in  bankruptcy,  which  was  ap- 
pealable under  section  25a  to  the  Circuit  Court  of  Appeals.  The  fact  that 
after  the  adjudication  of  the  claim  the  trustee  made  no  objection  to  its  allow- 
ance as  a  valid  claim,  but  intended  only  to  contest  Its  validity  as  a  lien  upon 
the  bankrupt's  estate,  made  no  diflference  as  to  the  appellate  character  of  the 
controversy.  A  bankruptcy  proceeding  was  instituted  as  to  the  claim  and  its 
alleged  lien,  as  distinguished  from  a  controversy  arising  in  a  bankruptcy  pro- 
ceeding, and  the  appeal  was  under  section  25a  to  the  Circuit  Court  of  Ap- 
peals.   Coder  v.  Arts,  supra. 

"The  question  now  propounded  is:  Was  the  trustee  also  entitled  to  a  review 
in  the  Circuit  Court  of  Appeals  under  section  24b  by  petition  for  review? 
Under  that  section  authority,  either  interlocutory  or  final,  is  given  to  the  Cir- 
cuit Court  of  Appeals  to  superintend  and  revise  In  matters  of  law  the  pro- 
ceedings of  the  inferior  courts  of  bankruptcy  within  their  jurisdiction.  We 
think  this  subdivision  was  not  intended  to  give  an  additional  remedy  to  those 
whose  rights  could  be  protected  by  an  appeal  under  section  25  of  the  act. 
That  section  provides  a  short  method  by  which  rejected  claims  can  be  promptly 
reviewed  by  appeal  in  the  Circuit  Court  of  Appeals,  and,  In  certain  cases,  in 
this  court.  The  proceeding  under  section  24b,  permitting  a  review  of  ques- 
tions of  law  arising  in  bankruptcy  proceedings,  was  not  intended  as  a  substi- 
tute for  the  right  of  appeal  under  section  25.  Coder  v.  Arts,  supra,  p.  233. 
Under  section  24b  a  question  of  law  only  Is  taken  to  the  Circuit  Court  of  Ap- 
peals ;  under  the  appeal  section  controversies  of  fact  as  well  are  taken  to  that 
court,  with  findings  of  fact  to  be  made  therein  If  the  case  is  appealable  to 
this  court.  We  do  not  think  it  was  Intended  to  give  to  persons  who  could 
avail  themselves  of  the  remedy  by  appeal  under  section  25  a  review  by  peti- 
tion under  section  24b.  The  object  of  section  24b  is  rather  to  give  a  review, 
as  to  matters  of  law,  where  the  facts  are  not  In  controversy,  of  orders  of 
courts  of  bankruptcy  In  the  ordinary  administration  of  the  bankrupt's  estate. 

"In  our  Judgment  the  rule  as  weU  stated  In  Re  Mueller,  135  Fed.  711,i  by  Mt. 
Justice  Lurton,  then  Circuit  Judge  (page  715) :  *The  "proceedings"  reviewable 
[under  section  24b]  are  those  administrative  orders  and  decrees  in  the  ordi- 
nary course  of  a  bankruptcy,  between  the  filing  of  the  petition  and  the  final 
settlement  of  the  estate,  which  are  not  made  specially  appealable  under  sec- 

133  CCA. — 2S  » 68  c.  c.  A.  349. 
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tlon  25a.  This  would  Include  questions  between  the  bankrupt  and  his  cred- 
itors of  an  administrative  character,  and  exclude  such  matters  as  are  ap- 
pealable under  section  25a.* " 

Under  the  construction  here  given  the  sections  in  question  we  are 
constrained  to  hold  that  the  petitioner  has  mistaken  her  remedy,  and 
that  we  have  no  jurisdiction  to  review  the  present  judgment  other- 
wise than  upon  appeal  prosecuted  under  the  provisions  of  section  25a 
of  the  act. 

It  is  not  unlikely  that  the  error  of  petitioner  in  determining  upon 
the  mode  of  review  here  sought  was  based  upon  the  theory  that  the 
case  fell  within  section  24b  by  reason  of  the  incidental  fact  that  the 
record  presents  for  consideration  only  the  question  as  to  the  suffi- 
ciency of  the  findings  to  support  the  judgment — purely  a  question 
of  law — ^but,  as  we  have  seen,  that  is  not  the  test  in  determining  the 
appropriate  remedy  for  the  review  of  the  action  of  the  court  below ; 
the  test  being,  What  was  the  "character  of  the  proceeding"  by  which 
the  jurisdiction  of  the  bankruptcy  court  was  invoked  ? 

It  results  that  the  petition  for  review  must  be  dismissed;  and  it 
is  so  ordered. 


(217  Fed.  650) 

In  re  LANE  LUMBER  CO.,  Limited. 

BOYD  V.  WALL. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    August  17,  1914.) 

No.  2363. 

1.  Bankruptcy  (§  188*) — Validity  of  Liens — Statutory  Vendor's  Lien. 

Under  Rev.  Codes  Idaho,  §§  3441,  3443,  which  give  a  vendor  a  lien  on 
real  property  sold  *  Valid  against  every  one  claiming  under  the  debtor 
except  a  purchaser  or  Incumbrancer  In  good  faith  and  for  value,"  such  a 
lien  Is  valid  as  against  the  trustee  in  bankruptcy  of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  270,  286- 
289,  291-295 ;  Dec.  Dig.  i  188.*] 

2.  Bankruptcy  (|  188*) — Validity  of  Liens — Power  of  Trustee  to  Contest. 

The  purpose  of  the  amendment  of  Bankr.  Act,  §  47a  (Act  July  1, 
1898,  c.  541,  30  Stat  557  [U.  S.  Comp.  St.  1901.  p.  3438])  by  Act  June  25, 
1910,  c.  412,  I  8,  36  Stat  840  (U.  S.  Comp.  St  Supp.  1911,  p.  1500),  by 
providing  that  as  to  all  property  coming  Into  the  custody  of  the  bank- 
ruptcy court  the  trustee  shall  be  deemed  vested  with  all  the  rights,  reme- 
dies, and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon,  was  to  confer  on  the  trustee  the  power  to  contest  the 
sufficiency  of  any  claimed  lien,  pledge,  or  security  that  a  lien  creditor  or 
Judgment  creditor  might  challenge  had  bankruptcy  not  intervened,  but  it 
does  not  prescribe  any  rule  by  which  the  validity  or  priority  of  such  liens 
is  to  be  determined,  and  a  Hen  which  is  valid  under  the  state  law  as 
against  the  claims  of  such  creditors  is  valid  under  the  bankruptcy  law 
against  a  trustee  since  the  amendment  as  well  as  before. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  270,  286-289, 
291-295 ;   Dec.  Dig.  §  188.*] 

3.  Bankruptcy  (§  189*) — Liens — Failure  to  Record. 

Bankr.  Act  July  1,  1898,  §  67a,  c.  541,  30  Stat.  564  (U.  S.  Comp.  St 
1901,  p.  3449),  which  provides  that  claims  which  for  want  of  record  or 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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for  other  reasons  would  not  have  been  valid  Hens  as  against  the  claims 
of  creditors  of  the  bankrupt  shall  not  be  liens  against  his  estate,  applies 
only  to  such  liens  as  are  required  by  the  state  law  to  be  recorded. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §fi  286-289.  291- 
295 ;   Dec.  Dig.  §  189.*] 

4.  Bankbxjptct  (§  188*)— Vendor's  Lien— Validity. 

The  fact  that  a  vendor  of  land  to  a  corporation  was  its  secretary,  and 
that  he  did  not  assert  his  right  to  a  vendor's  lien  until  after  its  bank- 
ruptcy, in  the  absence  of  evidence  of  fraud,  held  not  to  invalidate  his  lien. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  270,  286-289, 
291-295 ;  Dec.  Dig.  i  188.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  District  of  Idaho ;  Frank  S.  Dietrich,  Judge. 

In  the  matter  of  the  Lane  Lumber  Company,  Limited,  bankrupt. 
Appeal  by  Samuel  L.  Boyd,  trustee,  from  an  order  (210  Fed.  82),  al- 
lowing the  claim  of  M.  K.  Wall  to  a  vendor's  lien.    Affirmed 

See,  also,  217  Fed.  546,  133  C.  C.  A.  398;  217  Fed.  555,  133  C.  C. 
A.  407. 

E.  N.  La  Veine,  of  Coeur  d'Alene,  Idaho,  for  appellant. 
John  H.  Wourms,  of  Wallace,  Idaho,  amicus  curiae. 
Frank  Langley,  of  Coeur  d'Alene,  Idaho,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  VAN  FLEET, 
District  Judge. 

VAN  FLEET,  District  Judge.  On  petition  for  review  the  court 
below  affirmed  the  ruling  of  the  referee  allowing  the  claim  of  the  ap- 
pellee M.  K.  Wall  against  the  estate  and  holding  him  entitled  to  a 
vendor'  lien  upon  specific  real  estate  in  the  hands  of  the  trustee,  and 
the  latter  appeals  from  the  judgment,  the  question  being  whether  the 
lien  of  the  claimant  prevails  over  the  rights  of  the  general  creditors 
in  the  property. 

[1]  The  material  facts  upon  which  the  judgment  rests,  as  found  by 
the  district  judg^,  are  that  the  land  held  subject  to  the  lien  was  sold 
and  conveyed  by  the  claimant  to  the  corporation  bankrupt  on  March 
6,  1911,  at  an  agreed  consideration  of  $5,000,  the  amount  of  the 
claim  allowed,  which  remained  at  the  date  of  allowance  wholly  un- 
paid and  unsecured  otherwise  than  by  the  personal  obligation  of  the 
purchaser;  that  subsequently,  on  July  11,  1911,  the  corporation  was 
adjudged  an  involuntary  bankrupt  and  the  appellant  duly  qualified  as 
trustee ;  that  the  title  to  the  property  of  the  bankrupt,  including  the 
land  declared  subject  to  the  lien,  passed  to  the  trustee  on  September 
26,  1911;  that  claimant's  proof  of  debt  as  a  secured  claim  was  duly 
filed  on  June  19,  1912,  and,  objection  being  made  thereto  by  the  trus- 
tee, the  matter  was  heard  by  the  referee,  resulting  in  the  order  al- 
lowing the  claim  as  valid  and  secured  by  a  vendor's  lien  on  the  land 
sold.    Upon  these  facts  the  court  concluded  as  matter  of  law : 

"That  the  referee's  order  complained  of  by  the  trustee  should  be  affirmed 
and  said  vendor's  lien  decreed  on  the  property  described  therein  under  sec- 
tions 3441  and  3443,  I.  R.  0.,  and  under  the  Bankruptcy  Act  of  1898  and 
amendments." 

•For  oUier  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Index'^s 
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The  sections  of  the  Idaho  Revised  Codes  referred  to  in  the  court's 
conclusion  are  these : 

"Sec.  3441.  One  who  sells  real  property  has  a  vendor's  Hen  thereon,  inde- 
pendent of  possession,  for  so  much  of  the  price  as  remains  unpaid  and  unse- 
cured otherwise  than  hy  the  personal  obligation  of  the  buyer." 

**Sec.  3443.  The  liens  of  vendors  and  purchasers  of  real  property  are  valid 
against  every  one  claiming  under  the  debtor,  except  a  purchaser  or  incum- 
brancer in  good  faith  and  for  value.** 

[2]  That  the  federal  courts  in  bankruptcy  will  recognize  and  give 
effect  to  a  vendors'  lien  provided  for  by  the  statutes  of  the  state,  in 
the  absence  of  some  act  of  the  vendor  or  claimant  inconsistent  with 
the  purpose  of  claiming  a  lien  or  with  its  continued  existence,  is  well 
settled.  "Such  a  lien  is  one  which  appeals  strongly  to  the  favorable 
consideration  of  a  court  of  equity."  Slide  &  Spur  Gold  Mines  v. 
Seymour,  153  U.  S.  509,  14  Sup.  Ct.  842,  38  L.  Ed.  802;  Chilton  v. 
Lyons,  67  U.  S.  (2  Black)  458,  17  L.  Ed.  304;  Sturdivant  Bank  v. 
Schade,  195  Fed.  188,  115  C.  C.  A.  140.  This  is  conceded  by  appel- 
lant to  be  the  law  unless  found  to  be  inconsistent  with  a  recent  amend- 
ment to  the  Bankruptcy  Act,  but  his  contention  is  that  such  effect  is 
to  be  deduced  from  the  language  of  section  47a  of  that  act,  as  amend- 
ed in  1910,  which  provides  that  the  trustee — 

"as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the  Bank- 
ruptcy Court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  pow- 
ers of  a  creditor  holding  a  Uen  by  legal  or  equitable  proceedings  thereon.*' 

It  is  claimed  that  the  effect  of  this  amendment  is  to  vest  in  the 
trustee,  as  against  all  secret  or  unrecorded  liens  such  as  that  involv- 
ed, a  title  and  equity  in  the  property,  for  the  benefit  of  the  creditors 
of  the  bankrupt,  superior  in  character  to  that  of  the  lien  of  the  vendor 
in  all  instances  where  the  latter  has  failed  to  disclose  his  claim  of 
lien  by  some  appropriate  proceeding  to  enforce  it  prior  to  the  vesting 
of  the  property  of  the  estate  in  the  hands  of  the  trustee.  But  we 
think  that  this  contention  involves  a  misconception  of  the  purpose 
and  effect  of  the  amendment  in  question.  Prior  to  its  adoption  the 
trustee  was  without  power  to  question  the  validity  of  an  asserted  lien 
upon  the  property  of  the  estate,  however  defective,  if  the  defect  were 
one  which  could  not  have  been  availed  of  by  the  bankrupt,  the  trustee 
being  vested  with  no  higher  right  as  to  the  property  than  that  pos- 
sessed by  the  bankrupt  at  the  time  of  the  devolution  of  the  title  upon 
the  trustee.  York  Manufacturing  Co.  v.  Cassell,  201  U.  S.  344,  26 
Sup.  Ct.  481,  50  L.  Ed.  782,  and  cases  there  cited.  The  amendment 
was  obviously  designed  to  cure  what  was  deemed  a  defect  in  this  re- 
gard, and  to  confer  the  power  upon  the  trustee,  in  the  interest  of  the 
general  creditors,  to  contest  the  sufficiency  of  any  claimed  lien,  pledge, 
or  security  that  "a  lien  creditor  or  a  judgment  creditor  might  chal- 
lenge had  bankruptcy  not  intervened."  Loveland  on  Bankruptcy  (4th 
Ed.)  §  372.  There  is  nothing  in  the  amendment  indicating  that  its 
purpose  was  to  prescribe  a  rule  by  which  the  validity  or  priority  of 
such  liens  is  to  be  determined  or  enforced.  In  that  respect  the  law 
is  left  untouched,  and  the  validity  and  rank  of  the  lien  is  now  to  be 
ascertained  by  the  same  applicable  principles  as  obtained  prior  to  the 
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change;  and  "a  lien  which  is  valid  under  the  state  law  as  against 
the  claims  of  such  creditors,  is  valid  under  the  bankrupt  law  as  against 
a  trustee  since  the  amendment  as  well  as  before  it."  Id.  The  amend- 
ment, in  other  words,  was  designed  only  to  clothe  the  trustee  with  the 
right  to  question  the  validity  of  any  lien  claimed  against  the  property 
of  the  estate  which  may  be  defective  under  the  law  creating  it,  not- 
withstanding the  bankrupt  might  have  been  estopped  to  do  so.  Pacif- 
ic State  Bank  v.  Coates,  205  Fed.  618,  123  C.  C.  A.  634,  Ann.  Cas. 
1913E,  846.  It  goes  no  further.  It  does  not  affect  the  character  of 
the  trustee's  title  as  such.  That  is  defined  in  section  70  of  the  act, 
which  clothes  the  trustee  only  "with  the  title  of  the  bankrupt  as  of 
the  date  he  was  adjudged  a  bankrupt." 

[3]  The  question,  therefore,  is.  Was  the  lien  of  the  claimant  for 
any  reason  defective  under  the  law  of  the  state  as  against  "a  creditor 
holding  a  lien  by  legal  or  equitable  proceedings  thereon"?  If  it  was, 
then  the  trustee  may  question  it ;  otherwise  not.  The  Bankruptcy  Act 
(section  67a)  provides  that : 

"Claims  which  for  want  of  record  or  for  other  reasons  would  not  have  been 
valid  Hens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall  not  be 
liens  against  his  estate." 

But  this  does  not  mean,  as  appellant  apparently  assumes,  that  no 
lien  may  be  maintained  against  an  estate  unless  or  until  it  has  been 
recorded.    Section  67d  expressly  provides  that : 

"Liens  given  or  accepted  in  good  faith  and  not  In  contemplation  of  or  in 
fraud  upon  the  act,  and  for  a  present  consideration,  and  which  have  been  re- 
corded according  to  law,  if  record  thereof  was  necessary  in  order  to  impart 
notice,  shall,  to  the  extent  of  such  present  consideration  only,  not  be  affected 
by  this  act" 

The  present  lien  was  clearly  not  invalidated  for  want  of  record, 
since,  as  we  have  seen,  the  statute  of  the  state  is  wholly  silent  as  to 
any  such  requirement.  Nor  is  there  any  provision  requiring  suit  to 
be  brought  within  any  given  time  to  enforce  it.  As  suggested  by  the 
court  below,  an  action  to  foreclose  is  not  material  to  its  validity ;  "the 
lien  is  established  by  operation  of  law  and  is  quite  as  complete  before 
as  after  the  institution  of  proceedings  to  foreclose  it." 

[4]  Was  the  lien  invalidated  from  any  other  reason?  While  good 
faith  in  the  inception  of  the  appellee's  claim  is  not,  as  in  the  court 
below,  conceded  here,  no  specific  contention  is  advanced  that  there 
was  any  actual  fraud  in  the  transaction,  but,  based  upon  certain  facts 
which  the  judge  included  in  his  findings  at  the  appellant's  request, 
the  appellant  now  makes  a  somewhat  general  and  indefinite  conten- 
tion that  it  would  be  inequitable  to  allow  claimant's  lien  to  prevail 
over  the  general  creditors,  and  that  he  should  be  held  estopped  to 
assert  its  priority.  These  facts  are,  in  substance,  that  "the  claimant 
was  secretary  of  the  bankrupt  with  full  knowledge  of  the  embarrass- 
ed financial  condition  of  the  bankrupt  at  the  time  of  said  transfer," 
which  was  not  ratified  by  the  directors ;  that  "as  an  officer  of  the 
bankrupt"  he  permitted  the  land  in  question  to  remain  on  the  records 
as  unincumbered ;  that  the  trustee  had  no  notice  of  the  vendor's  lien 
until  it  was  filed  with  the  referee ;  and  that  the  appraised  value  of  the 
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land  is  but  $919.  Appellant  urges  in  his  brief  that  "it  is  very  appar- 
ent from  the  vendor  lien  claims  pending  against  this  estate"  that  the 
claimant,  "on  behalf  of  the  bankrupt,  was  extremely  active  and  zeal- 
ous in  obtaining  titles  to  tracts  of  land  by  making  small  payments 
thereon  and  not  protecting  the  vendors  by  collateral  security.  He 
knew  the  financial  condition  of  the  company.  It  must  have  been  his 
ambition  to  make  millions.  He  knew  when  he  transferred  his  land  to 
the  bankrupt  that  the  credit  world  had  a  right  to  and  would  assume 
that  he  had  been  paid  in  full  for  his  land.  His  very  relation  with  the 
company  and  to  its  creditors,  on  account  of  the  fraud  worked  upon 
them,  should  estop  him  from  claiming  his  vendor's  lien  and  defeat  his 
right  thereto."  Some  of  these  suggestions  find  no  basis  in  anything 
app)earing  in  the  record,  the  evidence  not  being  returned,  and  must 
therefore  be  ignored,  but  so  far  as  they  are  based  upon  the  findings 
there  is  nothing  to  induce  the  conclusion  that  the  court  below  was  in 
error  in  treating  the  facts  just  stated  as  wholly  immaterial  in  deter- 
mining the  validity  of  the  lien.  None  of  them  are  of  a  nature  neces- 
sarily tending  to  show  fraud  in  the  transaction,  either  actual  or  con- 
structive, nor  to  estop  the  claimant  from  invoking  his  lien.  That  the 
land  was  sold  to  the  corporation  **for  a  present  consideration"  is  not 
questioned,  and  the  mere  disparity  between  the  contract  price  and  the 
present  appraised  value  is  something  which  might  arise  from  many 
causes  not  involving  bad  faith,  and  hence,  standing  alone,  has  no 
tendency  to  show  fraud.  Nor  did  the  fact  that  the  claimant  was  an  of- 
ficer of  the  bankrupt  corporation  preclude  him  from  dealing  with  it 
in  a  proper  case,  and  there  is  no  showing  that  this  was  not  such  an 
instance.  The  other  considerations  based  upon  the  facts  found  are 
equally  without  merit. 

The  further  contention  that  the  claimant  was  guilty  of  culpable 
laches  in  not  earlier  asserting  his  lien  is  not  only  answered  by  what 
has  already  been  said  as  to  the  law,  but  is  concluded  by  the  express 
finding  of  the  court  that  claimant  "was  not  guilty  of  laches  for  waiting 
until  after  filing  of  the  petition  in  bankruptcy  before  attempting  to 
assert  his  vendor's  lien." 

Our  conclusion  is  that  the  judgment  of  the  court  below  was  right, 
and  that  the  lien  allowed  must  prevail  over  the  rights  of  the  general 
creditors.  A  creditor  "holding  a  lien  by  legal  or  equitable  proceed- 
ings" is  not  "a  purchaser  or  incumbrancer  in  good  faith  and  for 
value"  (Pacific  State  Bank  y.  Coates,  supra;  Pomeroy's  Equity  Ju- 
risprudence [3d  Ed.]  §  721),  and  under  the  terms  of  the  Idaho  stat- 
ute the  lien  there  given  must  give  way  only  as  to  one  of  the  latter 
class. 

The  judgment  is  affirmed. 


HABRIS  y.  MABSH  407 

(217  Fed.  659 

In  re  LANE  LUMBER  CO.,  Limited. 

BOYD  V.  WALL. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    August  17,  1914.) 

No.  2364. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District  of 
Idaho,  Northern  Division ;  Frank  S.  Dietrich,  Judge. 

In  the  matter  of  the  Lane  Lumber  Company,  Limited,  bankrupt.  Appeal  by 
Samuel  L.  Boyd,  trustee,  from  an  order  (210  Fed.  82),  allowing  the  claim  of 
Mary  Wall  to  a  vendor's  lien.    Affirmed. 

See,  also,  217  Fed.  546,  133  C.  C.  A.  398 ;  217  Fed.  550,  133  C.  C.  A.  402. 

E.  N.  La  Veine,  of  Oceur  d'Alene,  Idaho,  for  appellant 
John  H.  Wourms,  of  Wallace,  Idaho,  amicus  curiae. 
Frank  Langley,  of  Coeur  d'Alene,  Idaho,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  VAN  FLEET,  District 
Judge. 

•  VAN  FLEET,  District  Judge.  This,  like  case  No.  2363  (Boyd  v.  M.  K.  Wall, 
217  Fed.  550t)  just  decided,  is  an  appeal  from  a  judgment  affirming  the  order 
of  the  referee  awarding  a  vendor's  lien  upon  property  of  the  bankrupt,  and 
arises  out  of  the  same  bankruptcy  proceeding.  Excepting  only  as  to  the  tract 
of  land  involved  and  the  date  of  sale,  the  material  facts  are  not  to  be  dis- 
tinguished in  legal  effect  from  those  in  the  last-mentioned  case;  and,  as  the 
appeal  is  submitted  practically  upon  the  briefs  in  that  case  and  no  new  points 
are  urged,  no  further  discussion  is  required,  but  the  judgment  may  be  affirmed 
on  the  authority  of  the  opinion  filed  in  that  case. 
It  is  BO  ordered. 


(217  Fed.  555) 

HARRIS  et  al.  v.  MARSH  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  7,  1914.) 

No.  3958. 

L  EviDENCB  (5  442*) — ^WBrrxEN  Contbact — Pabol  Evidence. 

Alleged  contracts  to  purchase  jewelry  were  written  orders  constituting 
a  memorandum,  made  up  of  abbreviations,  statements  of  quantities,  and 
a  large  number  of  figures,  referring  to  styles  in  a  catalogue.  Neither  the 
prices  nor  terms  of  sale  were  stated  in  the  orders  themselves,  and  with- 
out the  catalogue,  which  was  neither  made  a  part  of  nor  referred  to  in 
the  orders,  they  were  unintelligible;  nor  did  they  contain  any  reference 
to  warranties.  Held,  that  such  orders  did  not  constitute  an  entire  writ- 
ten contract,  so  as  to  preclude  parol  proof  that  the  goods  were  sold  under 
a  warranty  of  quality  and  a  breach  tiiereof. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  ${  1874-1897; 
Dec.  Dig.  §  442.*] 

2.  Sales  (§  288*) — ^Acceptancb — Wabbanty — Bbeach. 

A  buyer  may  accept  delivery  of  goods  sold  under  a  warranty  of  quality, 
notwithstanding  their  failure  to  comply  with  the  warranty,  and  invoke 
the  seller's  breach  of  warranty  by  way  of  counterclaim  in  reduction  of 
damages,  when  sued  for  tlie  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  {§  817-823;  Dec.  Dig. 
I  288.*] 

3.  Appeal  and  Ebbob  (§  274*) — Questions  Raised  at  Tbial — Exceptions. 

Where,  in  a  suit  for  the  price  of  goods  sold,  the  trial  court  excluded 
evidence  of  breach  of  a  parol  warranty,  on  the  ground  that  the  contract 


*For  other  cases  see  same  topic  A  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Ifidezes 
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of  sale  was  !n  writing  and  contained  no  warranty,  and  defendants  ex- 
cepted many  times  to  the  court's  ruling  sustaining  objections  to  ques- 
tions by  which  it  was  sought  to  prove  the  warranty  and  breach,  theii 
right  to  review  the  court's  ruling  was  not  lost  by  reason  of  failure  to  ex- 
cept to  the  court's  subsequent  ruling  directing  a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  M  1591, 
1592,  1605,  1C06,  1007,  1624,  1631-1645 ;  Dec.  Dig.  S  274.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri;   Smith  McPherson,  Judge. 

Action  by  Charles  A.  Marsh  and  others  against  P.  Stephen  Harris 
and  others.  Judgment  for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

Battle  McCardle,  of  Kansas  City,  Mo.,  for  plaintiffs  in  error. 
P.  E.  Reeder,  of  Kansas  City,  Mo.  (New  &  Krauthoff  and  M.  H. 
Winger,  all  of  Kansas  City,  Mo.,  on  the  brief),  for  defendants  in  error. 

Before  HOOK,  ADAMS,  and  SMITH,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  suit  was  brought  by  defendants  jn 
error  against  plaintiffs  in  error  to  recover  the  purchase  price  of  certain 
jewelry  alleged  to  have  been  sold  and  delivered  by  the  former  to  the 
latter.  A  lengthy  itemized  account,  showing  the  articles  sold,  the 
dates  of  sales,  and  agreed  price  for  each  was  filed  with  the  petition 
as  an  exhibit.  Defendants  answered,  pleading  first  a  failure  of  consid- 
eration, in  this:  That  plaintiffs  agreed  to  manufacture  and  deliver 
to  defendants  jewelry  for  a  certain  particular  retail  trade,  and  war- 
ranted that  it  should  be  of  certain  specified  quality,  material,  and 
workmanship,  and  would  prove  satisfactory  to  that  trade;  but  that 
the  jewelry  delivered  did  not  respond  to  the  warranty,  could  not  be 
sold  to  the  trade  as  required,  and  was  substantially  worthless.  De- 
fendants also  set  up  a  counterclaim  for  damages  sustained  by  them 
by  reason  of  the  breach  of  the  warranty.  At  the  inception  of  the 
trial  the  court  ruled  that  the  burden  under  the  pleadings  rested  upon 
the  defendants  to  prove  the  affirmative  defenses  pleaded  by  them. 

A  witness  was  then  called  and  his  examination  entered  upon,  where- 
upon plaintiffs'  counsel  objected  to  the  introduction  of  any  testimony 
in  support  of  the  defense  or  counterclaim.  A  colloquy  ensued  between 
the  court  and  counsel  for  defendants,  in  which  it  was  admitted :  That 
the  jewelry  was  received  by  the  defendants,  had  not  been  returned,  and 
had  not  been  paid  for.  That  it  was  purchased  upon  several  written 
orders  addressed  to  plaintiffs  by  defendants,  of  which  the  following 
is  a  fair  sample : 

Order  No Date  12—2^—09. 

C.  A.  Marsli  and  Co.  Attleboro,  Mass. 

Sliip  to  Harris-Goar  Co. 
At  3rd  floor  Boley  Bldg.  K.  Cy.  Mo. 
How  ship  ex.  When  at  once. 

Terms    .••...     •. •...•..•••....•••....•••••.•. 

1  "doz. 'ea.\y chains  3003-^4^Vl-^^^^^  '3020-22^23^25^27-28- 

29-32-33-34-35-36-37-3038-3039-40-42. 

That  the  numbers  so  specified  were  found  in  a  catalogue  containing 
a  general  description  of  goods  for  sale  by  plaintiffs,  with  a  cut  or 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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illustration  of  such  goods  and  a  number  set  opposite  each  kind  of 

goods  so  described,  and  that  each  party  had  a  copy  of  this  catalogue. 

The  sample  order  just  copied,  if  translated  in  connection  with  the 

catalogue,  would  read  thus : 

December  29,  1909. 
G.  A.  Marsh  &  Co.,  Attleboro,  Mass. 

Ship  to  Harris,  Goar  &  Co.,  third  floor  Bojey  Bldg.,  Kansas  City,  Mo.,  at 
once  by  express,  1  dozen  vest  chains  of  each  of  the  following  numbers,  found 
in  the  catalogue  of  which  you  have  a  copy:  3003,  3004,  3008,  3011,  3012,  3013, 
3014,  3017,  3018,  3020,  3022,  3023,  3025,  3027,  3028,  3029,  3032,  3033,  3034,  3035, 
3036,  3037,  3038,  3039,  3040,  3042. 

It  was  further  admitted  that  the  jewelry  received  by  defendants 
corresponded  in  quantities  and  styles  to  the  goods  ordered.  It  does 
not  appear  that  the  catalogue  contained  any  warranties,  representa- 
tions, or  statements  concerning  the  things  alleged  in  the  answer  to 
have  been  warranted. 

The  defendants'  counsel  then  propounded  questions  to  the  witness 
tending  to  prove  the  facts  pleaded  by  them  in  their  answer.  To  all 
questions  of  this  kind  plaintiffs'  counsel  objected,  on  the  ground  that 
a  written  contract  had  been  entered  into  between  the  plaintiffs  and 
defendants,  and  that  the  questions  propounded  sought  to  vary  the 
terms  of  that  contract  by  parol,  and  were  for  that  reason  incompetent. 
This  objection  was  sustained  by  the  court,  defendants  preserved  prop- 
er exceptions  to  each  and  every  such  ruling,  and  error  was  properly 
assigned  thereon.  Not  being  permitted  to  introduce  any  evidence  in 
support  of  their  defenses,  the  defendants  were  compelled  to  rest,  and 
the  court,  on  motion  of  plaintiffs'  counsel,  instructed  the  jury  to 
return  a  verdict  for  the  plaintiffs  for  the  full  amount  sued  for.  This 
was  accordingly  done,  judgment  was  rendered  on  the  verdict,  and 
defendants  prosecute  this  writ  of  error. 

The  alleged  written  contract,  if  any,  is  found  in  several  written 
orders  for  the  jewelry,  a  sample  of  which  appears  above.  Reference 
to  it  discloses  that  it  is  a  memorandum  made  up  of  some  abbrevia- 
tions (doubtless  understood  in  the  trade),  statements  of  quantities, 
and  a  large  number  of  figures  admitted  to  have  been  found  in  the 
catalogue.  Neither  the  prices  nor  terms  of  sale  are  stated  in  the 
orders  themselves.  Without  the  catalogue,  which  it  is  admitted  dis- 
closed the  prices,  the  written  orders  manifestly  would  have  been  unin- 
telligible. 

[  1  ]  Conceding  that  with  the  aid  of  the  catalogue  a  contract  of  sale 
might  be  made  to  appear,  yet  as  the  contents  of  the  catalogue  are  not 
brought  to  our  attention  in  this  record,  we  have  to  rely  on  the  admis* 
sion  of  counsel  that  the  prices  of  the  jewelry  appeared  in  the  catalogue 
as  our  only  information  touching  the  terms  of  sale.  In  view  of  these 
facts,  we  think  the  written  orders  were  not  intended  to  constitute  the 
entire  contract.  The  catalogue,  which  was  neither  made  part  of  the 
orders  nor  referred  to  in  them,  was  absolutely  essential  to  the  creation 
of  any  contract  of  sale;  but  its  connection  with  the  orders  as  a  part 
of  them,  as  well  as  its  contents,  had  to  be  established  by  parol. 

Without  the  catalogue,  and  without  oral  testimony  connecting  the 
catalogue  with  the  orders,  no  legal  obligation  was  created.     Resort 
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to  some  oral  proof  was  therefore  necessary  to  establish  such  an  obliga- 
tion. The  written  part  of  the  contract  made  no  reference  to  war- 
ranties whatsoever;  accordingly  the  facts  alleged  to  have  been  war- 
ranted are  not  inconsistent  with  any  of  the  provisions  of  the  writing. 
The  warranty  could  have  been  made,  and  every  part  of  the  written 
portion  of  the  contract  remain  the  same.  Such  being  the  case,  we 
think  oral  proof  of  the  warranty  sought  to  be  made  by  the  defendants 
was  entirely  competent  and  should  have  been  allowed.  Seitz  v.  Brew- 
ers' Refrigerating  Co.,  141  U.  S.  510,  12  Sup.  Ct.  46,  35  L.  Ed.  837; 
Leavitt  v.  Fiberloid  Co.,  196  Mass.  440,  82  N.  E.  682,  IS  L.  R.  A. 
(N.  S.)  855 ;  Rollins  v.  Claybrook,  22  Mo.  405 ;  Boulware  v.  Manu- 
facturing Co.,  152  Mo.  App.  567,  134  S.  W.  7;  Mercantile  Co.  v. 
Tate,  156  Mo.  App.  236,  137  S.  W.  619.  In  the  Seitz  Case  the  Su- 
preme Court  of  the  United  States  laid  down  the  rule  thus: 

** Undoubtedly  the  existence  of  a  separate  oral  agreement  as  to  any  matter 
on  which  a  written  contract  is  silent,  and  which  is  not  inconsistent  with  its 
terms,  may  be  proven  by  parol,  if  under  the  circumstances  of  the  particular 
case  it  may  properly  be  Inferred  that  the  parties  did  not  intend  the  written 
paper  to  be  a  complete  and  final  statement  of  the  whole  transaction  between 
them.  •  •  •  And  when  the  writing  itself  upon  its  face  is  couched  in  such 
terms  as  import  a  complete  legal  obligation,  without  any  uncertainty  as  to  the 
object  or  extent  of  the  engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their  imdertaking, 
were  reduced  to  writing.". 

In  the  other  cited  cases  the  same  doctrine  is  enunciated. 

[2]  It  is  the  settled  law  of  this  jurisdiction  that  in  cases  on  con- 
tracts of  sale  involving  a  warranty  the  purchaser  may  accept  delivery 
of  the  goods  purchased  by  him,  notwithstanding  their  failure  to  re- 
spond to  the  warranty  of  the  seller,  and  invoke  the  breach  of  the  war- 
ranty by  way  of  counterclaim  in  reduction  of  damages.  City  of  St. 
Charles  v.  Stookey,  85  C.  C.  A.  494,  154  Fed.  772;  Omaha  Water  Co. 
V.  City  of  Omaha,  85  C.  C.  A.  54,  156  Fed.  922. 

The  statute  of  frauds  is  invoked  by  cotmsel  for  defendants  in  error 
in  support  of  their  contention,  and  to  their  extended  argument  in  this 
regard  careful  attention  has  been  given ;  but  we  are  unable  to  perceive 
its  pertinency  to  the  facts  of  this  case. 

[3]  An  extended  argument  is  made  in  the  brief  of  plaintiffs'  counsel 
to  the  effect  that,  as  no  exception  was  taken  to  the  action  of  the  court 
in  directing  a  verdict  for  the  plaintiffs,  nothing  is  reviewable  on  this 
writ  of  error.  There  is  no  merit  in  this  argument.  The  defendants 
made  a  most  earnest  and  persistent  effort  to  introduce  proof  tending 
to  establish  their  defense  and  counterclaim.  They  asked  many  ques- 
tions to  that  end,  objections  to  each  and  all  of  which  were  sustained 
by  the  court,  and  due  exceptions  allowed.  The  direction  to  find  a 
verdict  for  plaintiffs  was  an  inevitable  consequence  of  prior  rulings 
on  the  admission  of  evidence,  and  no  further  exception  was  necessary 
to  **save  the  point."  The  only  point  in  the  case  had  already  been 
saved  84  times  by  actual  count. 

Objection  is  made  by  counsel  for  defendants  in  error  that  the 
brief  of  plaintiffs  in  error  does  not  conform  to  the  requirements  of 
our  rule  24  (198  Fed.  xxiv,  1 15  C.  C.  A.  xxiv),  in  the  matter  of  specify- 
ing the  part  of  the  charge  of  the  court  complained  of  or  quoting  the 
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substance  of  the  evidence  improperly  admitted  or  excluded;  but,  as 
the  record  contains  neither  charge  nor  evidence,  it  is  difficult  to  see  the 
applicability  of  this  rule  to  the  present  case. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  District 
Court  for  a  new  trial. 


(217  Fed.  559) 

STEARNS  SALT  &  LUMBER  CO.  v.  HAMMOND. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  4,  1914.) 

No.  2482. 

1,  Bankruptcy  (§  164*) — PBErEBENCB — Proceeds  op  Insurance  Policies. 

Where  a  mortgage  obligated  the  mortgagor  to  insure  the  property  for 
the  benefit  of  the  mortgage  trustee  **as  a  further  security,"  and  authorized 
the  trustee  to  effect  the  insurance  in  case  of  the  mortgagor's  default,  the 
premium  paid  to  be  an  additional  lien,  the  nonpayment  of  which  imme- 
diately authorized  foreclosure,  and,  after  the  proceeds  of  certain  policies 
effected  **under  the  mortgage"  had  been  paid,  the  mortgagee  relinquished 
a  portion  of  such  proceeds  to  the  mortgagor,  who  had  become  bankrupt, 
that  it  might  be  repaid  and  credited  on  an  unsecured  account  due  the 
mortgagee,  such  amount,  when  relinquished,  became  the  mortgagor's  prop- 
erty, and  a  payment  thereof  to  the  mortgagee  for  credit  on  the  unsecured 
debt  constituted  a  preference. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  267;  Dec. 
Dig.  §  164.*] 

2.  Bankruptcy  (§  168*) — Preferences — Invalid  Payment — Rescission. 

Where  a  mortgagee,  on  collecting  certain  insurance  on  the  mortgaged 
property,  surrendered  a  portion  thereof  to  the  mortgagor,  that  it  might 
be  repaid  to  the  mortgagee  and  credited  on  an  unsecured  indebtedness, 
such  transaction  was  not  such  that,  on  the  repayment  being  declared  a 
preference,  the  mortgagee  was  entitled  to  rescind  the  same  in  toto  and 
claim  the  right  then  to  credit  the  money  relinquished  on  the  mortgage 
debt. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  EHg.  |  234;  Dec. 
Dig.  S  168.*] 

8.  Bankruptcy  (J  168*) — Preferences — ^Riohts  of  Trustee. 

Where  a  bankrupt  delivered  certain  personal  property  to  Its  creditor, 
receiving  therefor  credit  for  a  specified  sum  as  the  price  of  the  property 
on  the  bankrupt's  indebtedness  to  the  creditor,  it  appearing  that  the 
transfer  constituted  a  voidable  preference,  the  objection,  to  an  action  in 
assumpsit  by  the  trustee  to  recover  the  amount,  that  the  creditor  had  not 
received  money  or  money's  worth  for  the  property,  is  not  well  taken. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $  234;  Dec. 
Dig.  {  168.*] 

4.  Bankruptcy  (§  341*) — ^Allowance  or  Disallowance  of  Claims — "Final 

Judgment." 

Action  of  a  referee  In  bankruptcy  allowing  or  disallowing  k  claim  is  a 
final  Judgment  in  the  absence  of  review. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  516,  528; 
Dec.  Dig.  i  341.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Final  Decree  or  Judgment.] 

5.  Bankruptcy  (§  341*) — ^Allowance  of  Claims — "Res  Judicata." 

Since  it  is  of  the  essence  of  the  doctrine  of  res  Judicata  that  the  prop- 
osition respecting  which  it  is  invoked  be  adjudicated,  either  expressly  or 
by  necessary  inference,  the  allowance  of  a  claim  in  bankruptcy  to  a  cred- 

*Por  other  casee  see  same  topic  &  9  numbkb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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itor  who  had  recelyed  a  preference,  without  any  express  adjudication 
that  a  preference  had  not  been  created,  was  not  res  judicata  of  that  fact» 
especially  where,  30  days  after  the  order  allowing  the  creditor's  unsecured 
claim,  an  order  was  entered  directing  the  trustee  to  sue  to  recover  the 
preference,  and  that  the  estate  be  kept  open  until  the  termination  of  such 
litigation. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  516,  528; 
Dec.  Dig.  S  341.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Res  Adjudicata.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Michigan ;  Clarence  W.  Sessions,  Judge. 

Suit  by  William  L.  Hammond,  as  trustee  in  bankruptcy  of  the  Han- 
dy Things  Company,  against  the  Stearns  Salt  &  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Charles  McPherson,  of  Grand  Rapids,  Mich.,  for  plaintiff  in  error. 
H.  T.  Heald,  of  Grand  Rapids,  Mich.,  for  defendant  in  error. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  This  is  a  suit  by  the  trustee  in  bank- 
ruptcy of  the  Handy  Things  Company  against  the  Stearns  Salt  &  Lum- 
ber Company,  under  section  60b  of  the  Bankruptcy  Act  (Comp.  St. 
1913,  §  9644),  to  recover  certain  alleged  preferential  payments  by  the 
bankrupt.  Plaintiff  recovered  verdict  and  judgment.  The  important 
facts  are  these : 

On  May  23,  1908,  the  Handy  Things  Company  gave  a  trust  mort- 
gage for  $35,000  upon  its  manufacturing  plant  and  substantially  all 
its  property  of  every  kind,  to  secure  indebtedness  to  the  Steams  Salt 
&  Lumber  Company  (hereafter  called  the  Lumber  Company)  and  to  a 
bank  of  which  the  mortgage  trustee  was  cashier.  One  of  the  factories 
and  part  of  the  personal  property  was  destroyed  by  fire  on  February 
23,  1911.  The  mortgage  trustee  collected,  under  fire  insurance  policies 
upon  the  property  so  destroyed,  $34,359.04.  At  this  time  the  Lumber 
Company  held  a  large  unsecured  running  account  against  the  Handy 
Things  Company,  in  addition  to  its  mortgage  claim.  At  its  request, 
the  Handy  Things  Company  gave  the  Lumber  Company  an  order  on 
the  mortgage  trustee  to  turn  over  to  the  Lumber  Company  $15,000  of 
the  insurance  money  to  be  applied  upon  the  open  unsecured  account 
mentioned.  This  payment  and  application  were  so  made  March  23, 
1911.  The  xemaining  insurance  money  was  applied  upon  the  obliga- 
tion secured  by  the  mortgage,  less  $345  premiums  upon  the  insurance 
policies  in  question.  The  mortgage  indebtedness  was  thus  entirely 
paid  except  about  $15,000  still  owing  the  Lumber  Company,  and  the 
mortgage  was  continued  in  force.  Between  March  15  and  March  31, 
1911,  which  was  in  the  month  following  that  of  the  fire,  the  Handy 
Things  Company  turned  over  to  the  Lumber  Company  certain  machin- 
ery, lumber,  and  other  supplies,  at  a  price  of  $3,227.20,  which  was  also 
applied  upon  the  unsecured  claim  of  the  Lumber  Company.    On  April 

■  -  ■  ■■     I^M ■ ^ 

*For  oUier  cases  see  same  topic  &  9  numeeb  in  Dec.  &  Am.  Digs.  1907  to  date,  db  Rep'r  Indexes 
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4,  1911,  the  Handy  Things  Company  was  adjudicated  bankrupt,  upon 
involuntary  petition,  the  Lumber  Company  being  the  principal  peti- 
tioning creditor,  the  mortgage  trustee  being  appointed  trustee  in  bank- 
ruptcy, as  well  as  receiver.  The  Lumber  Company  filed  in  the  bank- 
ruptcy proceedings  an  unsecured  claim  for  $25,888.76,  being  the 
amount  remaining  after  the  application  of  the  alleged  preferential  pay- 
ments, viz.,  the  $15,000  insurance  money  and  the  $3,227.20  referred  to. 
The  Lumber  Company  also  made  proof  of  claim  under  the  mortgage. 
To  both  these  claims  objections  were  made  on  account  of  the  alleged 
preferences,  with  request  that  the  trustee  be  directed  to  bring  suit 
for  the  recovery  of  the  preferential  payments.  Both  claims  were  al- 
lowed, and  the  suit  ordered.  The  total  remaining  assets  of  the  bank- 
rupt, after  payment  of  expenses,  were  applied  upon  the  Lumber  Com- 
pany's secured  claim,  leaving,  after  the  inclusion  of  interest,  a  deficit 
of  $1,235.88,  and  of  course  leaving  nothing  (unless  through  the  pro- 
ceeds of  this  litigation)  for  application  upon  the  unsecured  claim  of 
the  Lumber  Company,  or  upon  the  claims  of  other  creditors,  amount- 
ing to  upwards  of  $17,000.  The  alleged  preferences  were  all  within 
20  days  of  bankruptcy.  The  verdict  and  judgment  were  for  the  full 
amount  of  the  alleged  preferences. 

At  the  close  of  the  testimony,  defendant  moved  for  directed  verdict 
on  the  ground  that  the  $15,000  of  insurance  money  never  belonged 
to  the  bankrupt's  estate,  and  is  therefore  not  recoverable  by  the  trus- 
tee. In  this  connection  it  is  urged  that  the  policies  ran  to  the  mort- 
gage trustee,  and  not  to  the  mortgagor,  a  proposition  we  shall  later 
refer  to.  It  is  to  be  noted  that  the  case  presents  no  controversy  re- 
specting the  right  of  the  trustee  in  bankruptcy  to  the  proceeds  of  in- 
surance upon  property  conveyed  fraudulently  or  preferentially,  under 
the  Bankruptcy  Act  or  otherwise,  as  was  the  case  in  certain  decisions 
relied  upon  by  defendant,  such  as  Forrester  v.  Gill,  11  Colo.  App. 
410,  53  Pac.  230,  and  Insurance  Co.  v.  Grocery  Co.,  113  Ga.  786,  39 

5.  E.  483.  The  mortgage  in  question  was  free  from  taint  of  fraud  or 
preference.  Nor  is  there  here  any  question  of  insurable  interest  on 
the  part  of  the  mortgagee,  either  on  behalf  of  the  insurance  company 
or  as  between  the  mortgagor  and  the  mortgage  trustee.  The  insur- 
ance company  has  paid  the  loss.  It  must  be  conceded  that,  as  between 
the  mortgagor  and  mortgagee,  the  latter  had  the  prior  claim  to  the 
insurance  money,  to  the  extent  necessary  to  satisfy  the  mortgage  debt, 
and  that  it  could  properly  receive  the  money  directly  from  the  insur- 
ance company. 

[1]  The  simple  question  is  whether  the  insurance  money  to  which 
the  mortgagee  voluntarily,  and  for  its  own  supposed  benefit,  relinquish- 
ed all  claim  under  the  mortgage  became  thereby,  as  between  the  mort- 
gagor and  mortgagee,  the  property  of  the  mortgagor,  and  so  within 
section  60  of  the  Bankruptcy  Act.  The  mortgage  obligated  the  mort- 
gagor to  insure  the  property  for  the  benefit  of  the  mortgage  trustee, 
"as  a  further  security"  for  the  mortgage  indebtedness,  and,  in  case  of 
the  mortgagor's  failure  to  so  insure,  authorized  the  trustee  to  effect  in- 
surance, the  premium  paid  to  be  an  additional  lien  upon  the  mort- 
gaged property,  whose  nonpayment  immediately  authorized  foreclo- 
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sure.  We  find  no  evidence  that  the  policies  insured  only  the  mort- 
gagee's interest,  as  distinguished  from  a  policy  insuring  the  mortgagor, 
with  loss  payable  to  the  trustee  as  his  interest  might  appear,  unless 
contained  in  the  testimony  of  the  trustee  that : 

''Under  this  mortgage  I  caused  insurance  policies  to  be  taken  out  payable 
to  me  as  trustee,  and  it  was  upon  tiiese  insurance  poUcies  that  I  coUected  a 
Uttie  less  than  ^,000." 

In  view  of  the  provisions  of  the  mortgage,  we  do  not  think  the  neces- 
sary inference  from  this  testimony  would  be  that  the  policies  insured 
only  the  mortgagee's  interest.  In  our  opinion  the  natural  inference 
would  be  that  the  usual  practice  in  such  cases  was  followed,  viz.,  the 
issuance  of  the  policies  in  the  name  of  the  mortgagor  as  the  insured, 
with  the  well  known  standard-policy  mortgage  loss  clause,  making  loss, 
if  any,  payable  to  the  mortgagee  (trustee)  as  its  ''interest  may  appear." 
The  statement  that  the  insurance  was  effected  under  the  mortgage  nat- 
urally, we  think,  so  implies.  It  is  noticeable  that  the  testimony  is  not 
that  the  policies  ran  to  the  trustee,  or  that  they  insured  only  his  interest, 
but  that  they  were  "payable"  to  him  "as  trustee."  Under  such  a  pol- 
icy the  mortgagor,  under  familiar  principles,  would  plainly  be  entitled 
to  the  insurance,  except  so  far  as  needed  or  desired  by  the  mortgagee 
for  the  payment  of  his  mortgage.  But  if  the  testimony  is  to  be  inter- 
preted as  meaning  that  the  policy  actually  ran  to  the  trustee,  and  did 
not  in  terms  secure  the  mortgagor's  interest,  yet,  under  the  circum- 
stances stated,  including  the  facts  that  the  insurance  was  taken  by  vir- 
tue of  the  mortgage  provision  and  at  the  expense  of  the  mortgagor, 
the  latter  was  entitled  to  its  benefit  to  the  extent  of  having  its  proceeds 
applied  pro  tanto  to  the  liquidation  of  the  mortgage  debt  (Pendleton 
V.  Elliott,  67  Mich.  496,  498,  35  N.  W.  97),  and  equitably,  at  least,  was 
entitled  to  whatever  was  collected  beyond  the  amount  necessary  or  de- 
sired to  satisfy  the  claims  of  the  mortgagee  thereto.  See  Wheeler  v. 
Insurance  Co.,  101  U.  S.  439,  at  page  441,  25  L.  Ed.  1055;  and  see 
Brown  City  Savings  Bank  v.  Windsor  (C.  C.  A.  6th  Cir.)  198  Fed.  28, 
30,  117  C.  C.  A.  136,  41  L.  R.  A.  (N.  S.)  1012,  and  following,  where 
the  relative  rights  of  mortgagor  and  mortgagee  under  the  mortgage 
loss  provisions  in  insurance  policies  are  discussed  in  an  opinion  by 
Judge  Warrington. 

To  say  the  least,  it  was  entirely  competent  for  the  Lumber  Company 
to  waive  its  claim  to  the  insurance  money  and  to  surrender  it  to  the 
mortgagor,  making  it  the  latter's  property ;  and  this  we  think  it  prac- 
tically and  effectually  did  by  the  course  taken,  and  as  effectively  as  if 
the  money  had  first  been  paid  over  to  the  mortgagor  and  afterwards 
paid  by  it  to  the  Lumber  Company.  Circuity  of  arrangement  will  not 
alter  the  force  of  a  transaction  preferential  in  fact.  Newport  Bank  v. 
Herkimer  Bank,  225  U.  S.  178^  184,  32  Sup.  Ct.  633,  56  L.  Ed.  1042. 
True,  there  can  be  no  preferential  transfer  without  a  depletion  of 
the  bankrupt's  estate;  Continental  Trust  Co.  v.  Chicago  Title  Co. 
229  U.  S.  435,  443,  33  Sup.  Ct.  829,  57  L.  Ed.  1268 ;  In  re  Kerlin  (C. 
C.  A.  6th  Cir.)  209  Fed.  42,  44,  126  C.  C.  A.  184.  But,  in  any  view  which 
may  be  taken  of  this  case,  it  is  obvious  that  the  transfer  in  question 
did  necessarily  operate  to  deplete  the  assets  available  to  the  general  and 
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unsecured  creditors ;  for  had  it  not  been  made,  the  Lumber  Company's 
secured  claim  would  have  been  paid  to  the  extent  of  $15,000,  and  the 
remaining  mortgaged  property  would,  to  the  like  extent,  have  been  free 
for  application  to  the  claims  of  general  creditors,  instea4  of  being  ul- 
timately absorbed  in  payment  of  the  Lumber  Company's  secured  claim. 

[2]  But  it  is  urged  that  the  alleged  preferential  transaction  was  a 
single  one,  consisting  of  the  payment  of  the  insurance  money  to  de- 
fendant and  its  application  upon  the  unsecured  debt ;  that  if  the  trans- 
action was  void,  the  insurance  money  is  still  in  defendant's  hands  as 
insurance  money,  and  free  from  any  lien  or  claim  on  the  part  of  the 
bankrupt  or  its  trustee;  that  by  the  course  taken  the  trustee  has  suc- 
ceeded in  taking  the  benefit  of  the  transaction  and  in  avoiding  its  bur- 
dens, in  violation  of  the  rule  that  one  seeking  to  rescind  must  do  so  in 
toto.  We  think  this  argument  involves  the  misconception  that  the 
bankrupt  has  no  concern  with  the  disposition  of  the  insurance  money. 
If,  as  we  are  not  at  all  sure,  defendant's  contention  is  that  through  the 
form  of  action  adopted  by  the  trustee  it  has  lost  the  opportunity  to  now 
apply  the  insurance  money  upon  the  secured  instead  of  the  unsecured 
debt,  we  think  there  is  no  merit  in  it.  Had  the  remaining  mortgaged 
property  realized  enough  to  pay  defendant's  secured  debt,  it  would 
gain  nothing  by  now  applying  instead  the  repaid  insurance  money.  It 
may  be  that  as  the  estate  has  turned  out,  and  in  view  of  the  trustee's 
recovery  of  judgment  for  the  preferential  payment,  defendant  would 
be  better  off  by  now  making  such  change  of  application.  This  would, 
of  course,  release  for  unsecured  creditors  generally  the  bulk  of  the 
money  applied  under  the  bankruptcy  proceedings  upon  defendant's 
secured  debt.  It  may  also  be  that,  had  restitution  of  the  preferential 
payment  been  offered  or  assented  to,  defendant  might  have  obtained 
such  relief,  if  desired,  either  in  the  bankruptcy  proceedings  or  by  ap- 
propriate action  otherwise.  But  this  question  does  not  require  consid- 
eration, for  not  only  has  restitution  never  been  offered  or  assented  to, 
but  the  proceeds  of  the  remaining  mortgaged  property  were,  appar- 
ently at  defendant's  instance,  applied,  under  the  bankruptcy  proceed- 
ings, upon  its  secured  claim.  If,  as  has  been  judicially  determined,  the 
transaction  was  preferential  in  character,  the  trustee  had  the  right  to 
sue  at  law  to  set  it  aside ;  and  if  the  ultimate  result  is  not  so  favorable 
to  defendant  as,  under  other  circumstances,  it  might  have  been,  de- 
fendant has  not  been  legally  prejudiced.  We  think  the  court  did  not 
err  in  refusing  to  direct  verdict  for  defendant,  or  in  permitting  recov- 
ery on  the  theory  that  the  bankrupt  was  concerned  in  the  insurance. 

[3]  It  is  objected  that  the  common-law  action  of  assumpsit  cannot 
be  maintained  for  the  items  amounting  to  $3,227.20,  turned  over  to  de- 
fendant, for  the  reason  that  it  does  not  appear  that  the  latter  has  re- 
ceived money  or  money's  worth  for  the  property,  and  that  in  the  ab- 
sence of  such  showing  trover  is  the  appropriate  remedy.  It  is  the 
general  rule  in  Michigan  that  assumpsit  cannot  be  maintained  against 
a  tort-feasor  for  the  conversion  of  personal  property  to  his  own  use, 
unless  he  has  converted  it  into  money  or  money's  worth.  Grinnell  v. 
Anderson,  122  Mich.  533,  537,  81  N.  W.  329;   Lyon  v.  Clark,  129 
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Mich.  381, 384,  88  N.  W.  1046.  The  District  Judge  was  of  opinion  that 
there  was  a  conversion  of  the  property  into  money  by  the  very  act  of 
defendant  in  taking  the  property  "and  applying  its  value  in  payment  of" 
its  unsecured  claim.  The  Supreme  Court  of  Michigan,  in  Lyon  v. 
Clark,  supra,  held  that  assumpsit  would  not  lie  under  section  67e  of 
the  Bankruptcy  Act  (Comp.  St.  1913,  §  9651)  for  property  fraudulently 
conveyed,  unless  converted  into  money  or  money's  worth.  The  ques- 
tion would  present  no  difficulty  if  we  were  at  liberty  to  consider  as  an 
admission  the  deposition  of  defendant's  vice  president,  taken  on  its 
behalf  in  this  case,  though  not  introduced  in  evidence  and  not  a  part 
of  the  bill  of  exceptions,  although  sent  up  with  the  record,  by  stipula- 
tion of  counsel,  at  plaintiff's  request;  for  that  officer  there  says  of 
the  items  in  question  that  **we  bought  them  and  paid  the  purchase 
price  for  them  and  used  them  in  other  places." 

But  disregarding  this  .testimony,  and  assuming,  for  the  purpose  of 
this  opinion,  that  we  are  bound  by  the  rule  respecting  remedy  which 
prevails  in  the  state  court,  we  think  the  District  Judge  did  not  err  in 
the  view  taken.  Lyon  v.  Clark  was  not  an  action  to  recover  a  prefer- 
ential payment,  under  section  60b,  but  to  recover  the  value  of  property 
fraudulently  conveyed.  The  action  there  was  for  the  value  of  the  prop- 
erty, and  apparently  without  reference  to  what  defendant  paid  for  it. 
The  action  here  is  not  to  recover  on  account  of  a  tort,  but  merely  the 
amount  of  a  preferential  payment,  viz.,  the  actual  amount  at  which  the 
defendant  received  and  accepted  the  property  as  a  payment  upon  its 
claim.  The  transaction,  as  affects  this  action,  is  not  essentially  differ- 
ent than  if  the  property  had  been  money.  It  was  received  at  an  agreed 
price,  and  was  to  all  intents  and  purposes  an  actual  purchase  at  such 
price,  the  difference  being  that,  instead  of  the  price  being  paid  to  the 
bankrupt  and  then  by  it  repaid  to  defendant  for  application  upon  the 
debt,  the  same  result  was  accomplished  by  direct  application. 

[4]  Finally,  it  is  contended  that  the  allowance  of  defendant's  claims 
by  the  referee  is  res  judicata  of  the  question  of  preferential  payment 
and  transfer.  It  is  well  settled  that  the  action  of  a  referee  in  bank- 
ruptcy allowing  or  disallowing  a  claim  is  a  judgment,  final  in  the  ab- 
sence of  review;  and  Clendening  v.  National  Bank,  12  N.  D.  51,  94 
N.  W.  901,  is  cited  as  holding  that  the  order  of  a  referee  permittmg  a 
defendant  to  retain  alleged  preferences,  and  allowing  its  claim  for  the 
balance,  is  an  adjudication  that  the  claim  so  allowed  to  be  retained  did 
not  constitute  a  preference,  and  was  not  reviewable  in  the  absence  of 
appeal. 

[5]  Assuming  the  correctness  of  that  decision  as  applied  to  the 
facts  of  the  case,  we  think  it  has  no  application  to  the  case  before  us. 
It  is  of  the  essence  of  the  doctrine  of  res  judicata  that  the  proposition 
respecting  which  it  is  invoked  be  adjudicated  either  expressly  or  by 
necessary  inference.  There  was  no  express  adjudication  that  a  pref- 
erence was  not  created,  and  the  record  clearly  repels  all  implication  of 
such  determination;  for  the  order  allowing  defendant's  unsecured 
claim  was  not  made  until  30  days  after  the  order  directing  the  trustee 
to  sue,  and  on  the  day  of  its  allowance  an  order  was  made  that  the 
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estate  be  kept  open  until  the  end  of  the  litigation,  presumably  to  pro- 
vide for  the  distribution  of  the  recovery,  if  any. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  District 
Court  is  affirmed,  with  costs. 


(217  Fed.  565) 

MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK  v.  POWELL. 

(Orcuit  Court  of  Appeals,  Fifth  Circuit.    October  5,  1914.) 

No.  2549. 

Insurance  (§  378*) — Life  Insurance — Waiveb  Affecting  Right  to  Avoid 
Policy  fob  Fraud — Collusion  of  Agent. 

The  Insured  In  a  life  policy,  In  her  application,  which  was  made  a  part 
of  the  contract,  with  a  provision  that  In  the  absence  of  fraud  the  state- 
ments therein  should  be  deemed  representations,  and  not  warranties, 
In  answer  to  questions  by  the  medical  examiner,  stated  that  she  had 
been  subject  to  no  illness  or  disease  since  childhood  and  was  in  good 
health ;  that  she  had  consulted  no  physician  within  five  years,  had  under- 
gone no  surgical  operation,  nor  been  treated  in  a  hospital.  All  of  such 
statements  were  false,  and  known  to  be  so  by  her  and  by  the  medical  ex- 
aminer; but  such  fact  was  not  communicated  or  known  to  the  company. 
She  was  in  fact  afflicted  at  the  time  with  a  mortal  disease,  for  which  she 
had  undergone  a  surgical  operation  in  a  hospital,  and  which  caused  her 
death  within  ten  months  after  Issuance  of  the  policy.  Such  facts  were 
undisputed.  Heldy  that  the  fact  that  the  medical  examiner  was  the  agent 
of  the  company  did  not  charge  It  with  knowledge  of  the  facts  known  to 
him  and  that  the  fraud  avoided  the  policy. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  {§  968-997 ;  Dec. 
Dig.  §  378.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia ;  Emory  Speer,  Judge. 

Action  at  law  by  W.  C.  Powell,  administrator  of  the  estate  of  M. 
Emma  Powell,  deceased,  against  the  Mutual  Life  Insurance  Company 
of  New  York.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

James  H.  Gilbert,  of  Atlanta,  Ga.,  and  William  H.  Fleming,  of  Au- 
gusta, Ga.,  for  plaintiff  in  error. 

James  N.  Talley,  of  Macon,  Ga.,  and  John  T.  West,  of  Thomson, 
Ga.,  for  defendant  in  error. 

Before  PARDEE  and  SHfiLBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

FOSTER,  District  Judge.  This  is  an  action  on  a  policy  of  life  in- 
surance, brought  by  W.  C.  Powell,  as  administrator  of  the  estate  of  his 
deceased  wife,  M.  Emma  Powell.  The  defendant  admitted  the  issu- 
ance of  the  policy  sued  on  and  the  receipt  of  the  premium,  return  of 
which  it  tendered,  but  set  up  that  the  policy  never  took  effect,  as  a  con- 
tract binding  upon  the  defendant,  because  at  the  time  of  the  payment 
of  the  first  premium  and  the  issuance  of  the  policy  the  applicant  was 
not  in  good  health,  but  was  afflicted  with  a  disease  which  caused  her 
death  within  less  than  seven  months  thereafter,  to  wit,  carcinoma  or 

*For  oUier  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
133  C.C.A.— 27 
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cancer  of  the  breast,  of  which  fact  defendant  was  ignorant  at  the  time 
of  the  payment  of  the  premium  and  the  issuance  of  the  policy,  and  con- 
tinued ignorant  until  after  the  death  of  the  applicant,  relying  upon 
statements  of  the  applicant  which  were  false.  The  policy  was  issued 
February  9, 1910,  and  the  insured  died  on  December  6,  1910,  of  cancer, 
shorty  after  an  operation  by  which  her  entire  left  breast  was  removed. 

At  the  close  of  the  evidence  defendant  moved  the  court  to  direct  a 
verdict  in  its  favor,  which  was  denied.  This  action  of  the  court  is  one 
of  the  errors  assigned. 

The  policy  contains  the  following  clauses : 

"This  policy  and  the  application  herefor,  a  copy  of  which  is  indorsed  here- 
on, or  attached  hereto,  constitute  the  entire  contract  between  the  parties 
hereto.  AU  statements  made  by  the  insured  shall,  in  the  absence  of  fraud, 
be  deemed  representations,  and  not  warranties,  and  no  such  statement  of  the 
insured  shall  avoid,  or  be  used  in  defense  to,  a  claim  under  this  policy,  unless 
contained  in  the  written  application  herefor,  copy  of  which  is  indorsed  hereon, 
or  attached  hereto." 

"Agents  are  not  authorized  to  modify  this  policy  or  to  extend  the  time  for 
paying  a  premium." 

The  application,  made  part  of  the  policy,  contains  the  following 
clause : 

"All  the  following  statements  and  answers,  and  all  those  that  I  make  to 
the  company *s  medical  examiner,  in  continuation  of  this  application,  are 
true,  and  are  offered  to  the  company  as  an  inducement  to  issue  the  proposed 
policy,  which  shall  not  take  effect  unless  and  until  the  first  premium  shall 
have  been  paid  during  my  continuance  in  good  health,  and  unless  also  the 
policy  shall  have  been  issued  during  my  continuance  in  good  health." 

The  medical  examiner's  report,  as  set  out  in  the  policy,  contains, 
among  others,  the  following  questions  and  answers  (the  answers  are 
italicized) : 

"4.  What  illnesses,  diseases,  or  accidents  have  you  had  since  childhood? 
(The  examiner  should  satisfy  himself  that  the  applicant  gives  full  and  care- 
ful answers  to  this  question.) 

"Name  of  disease,  etc.:  None.    Number  of  attacks:  None. 

"5.  Have  you  stated  in  answer  to  question  4  all  such  illnesses,  diseases,  or 
accidents?    Yea. 

"6.  State  every  physician  who  has  prescribed  for  you  or  whom  you  have 
consulted  in  the  past  five  years. 

"Name  of  physician:  None.  Address:  None.  When  consulted.  Give  na- 
ture of  complaint.    Give  full  details  above  under  Q.  4.     (No  answer.) 

"7.  (a)  Are  you  now  in  good  health?  Yes.  (b)  If  not,  what  is  the  Im- 
pairment?    (No  answer.)     ♦     ♦     • 

"10.  Have  you  undergone  any  surgical  operation?    No.    •    •    • 

"17.  (a)  Have  you  ever  been  under  treatment  at  any  asylum,  cure,  hospital, 
or  sanitarium?  No.  (b)  If  so,  when,  how  long,  and  for  what  cause?  {No 
answer.) 

As  to  her  said  answers  the  insured  signed  the  following  certificate : 

"I  certify  that  my  answers  to  the  foregoing  questions  are  correctly  recorded 
by  the  medical  examiner. 
"[Signature  of  the  person  examined.]  M.  Emma  PoweU." 

All  the  above  answers  were  untrue.  It  is  shown  that  in  1904  the  in- 
sured consulted  Dr.  Groves,  who  was  her  family  physician,  and  who 
also  conducted  the  medical  examination  for  the  insurance  company, 
about  a  sore  on  her  left  breast,  and  he  sent  her  to  Dr.  Culbertson,  a 
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specialist  in  such  matters,  who  treated  her;  that  in  1907  she  again 
consulted  Dr.  Groves,  who  this  time  sent  her  to  Dr.  Oertel,  also  a 
specialist,  and  he  in  turn  took  her  to  a  hospital,  where  she  remained 
two  days  and  underwent  an  operation  by  Dr.  Crane,  by  which  her  left 
nipple  and  some  surrounding  tissue  were  excised.  Defendant  also 
offered  evidence  to  the  effect  that  the  said  answers  were  material,  and, 
had  they  been  answered  truthfully,  the  policy  would  not  have  issued. 
There  was  also  some  showing  that  other  answers  regarding  family  his- 
tory were  materially  false.  All  of  the  physicians  testified  in  the  case, 
except  Dr.  Groves,  who  was  deceased.  Dr.  Culbertson  testified  that 
he  diagnosed  the  sore  on  her  breast  as  epithelioma,  or  skin  cancer,  and 
was  under  the  impression  that  he  had  so  informed  her  and  her  hus- 
band ;  and  Dr.  Crane  testified  that  the  disease  for  which  he  excised  the 
nipple  was  Paget's  disease,  which  he  now  considers  always  develops 
into  cancer. 

Had  the  case  ended  here,  the  defendant  undoubtedly  would  have  been 
entitled  to  a  directed  verdict,  regardless  of  whether  the  statements  to 
the  medical  examiner  be  considered  as  warranties,  because  of  the  ap- 
parent fraud,  or  merely  as  representations,  since  they  were  untrue  and 
material  to  the  risk. 

But  plaintiff  seeks  to  avoid  the  effect  of  the  false  answers  on  the 
theory  that  the  insured  was  in  good  faith  and  made  true  answers  to  the 
questions  propounded,  but  that  they  were  incorrectly  recorded  by  the 
medical  examiner ;  that  the  insured  relied  upon  his  advice  in  permitting 
the  answers  as  written  to  stand ;  that  the  said  doctor  was  the  agent  of 
the  insurer,  and  had  full  knowledge  of  the  facts,  and  the  company  is 
charged  with  his  knowledge  and  bound  by  his  acts. 

To  support  this  theory  the  plaintiff  was  sworn  as  a  witness  in  his 
own  behalf,  and  testified  that  he  was  present  when  his  wife  was  exam- 
ined by  Dr.  Groves  prior  to  her  visit  to  Dr.  Culbertson,  and  he  was  also 
present  when  she  was  examined  for  the  insurance  policy.  His  testi- 
mony in  part  is  as  follows : 

"Q.  Mr.  PoweU,  when  those  questions  were  asked  abont  the  treatment,  what 
treatment  she  had  had,  surgical  operations  and  things  of  that  kind,  what 
answer  did  she  make  Dr.  Groves?  A.  She  says  to  Dr.  Groves,  *Yon  know 
my  condition ;'  she  says,  *You  know  I  have  been  treated  by  you  and  Dr.  Cul- 
bertson and  Dr.  Oertel;  what  should  my  answer  be  in  a  case  like  that?*  The 
doctor  says,  *You  are  done  and  weU  now ;  you  have  l)een  well  for  four  years ; 
you  haven't  felt  any  effects  of  this  place,*  he  says;  *I  would  answer  in  the 
negative;  I  would  answer,  "No** — that  I  was  not  in  the  hospital,  and  was  not 
treated,  according  to  the  questions  asked  in  the  application.*  Q.  Who  wrote 
those  answers?    A.  Dr.  Groves." 

And  he  testified  to  similar  conversations  regarding  the  other  ques- 
tions, not  necessary  to  set  out  more  in  detail. 

Plaintiff  cites  the  case  of  Fidelity  Mutual  Life  Association  v.  Jef- 
fords, 107  Fed.  402,  46  C.  C.  A.  377,  53  L.  R.  A.  193,  decided  by  this 
court,  and  Continental  Life  Insurance  Co.  v.  Chamberlain,  132  U.  S. 
304, 10  Sup.  Ct.  87,  33  L.  Ed.  341,  as  controlling  authority,  and  various 
other  cases  along  the  same  line.  We  do  not  think  the  two  cases  above 
cited  are  analogous  to  the  one  at  bar. 

In  the  Jeflfords  Case  it  was  contended  that,  while  the  insured  was  af- 
flicted with  incipient  consumption,  he  did  not  know  it;  that  he  men 
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tioned  several  doctors  who  had  treated  him,  but  had  merely  forgotten 
to  mention  others ;  that  under  the  Georgia  Code,  if  in  good  faith,  he 
could  recover.  The  evidence  was  conflicting,  and  there  was  no  mo- 
tion to  direct  a  verdict.  The  ruling  of  the  court  was  only  as  to  the 
charges  given  and  refused.  Here  there  is  no  conflict  of  evidence.  The 
insured  knew  the  facts,  had  not  forgotten  them,  and  actually  discussed 
them  at  the  time  of  answering  the  questions. 

In  the  Chamberlain  Case  the  false  representation  was  as  to  other 
insurance.  The  insured  was  a  member  of  certain  co-operative  societies, 
and  informed  the  agent  of  that  fact,  and  after  considerable  discussion 
it  was  decided  to  answer  the  question  as  to  other  insurance  in  the  neg- 
ative. There  was  no  question  as  to  the  good  faith  of  either  the  insured 
or  the  agent,  and  there  was  some  latitude  for  difference  of  opinion. 

The  conduct  of  the  insured  in  this  case  is  incompatible  with  good 
faith.  It  may  be  that  neither  she  nor  her  husband  knew  that  she  was 
afflicted  with  cancer,  as  all  people  are  prone  to  deceive  themselves  with 
regard  to  lingering  and  fatal  maladies ;  but  even  as  to  this  there  is  con- 
siderable doubt.  But  it  is  unbelievable  that  she  did  not  know  that  the 
trouble  with  her  breast  was  serious,  as  otherwise  her  family  physician 
would  not  have  sent  her  to  specialists.  She  could  not  help  knowing 
that  she  had  undergone  a  surgical  operation,  that  she  had  been  treated 
in  a  hospital,  and  that  she  had  consulted  physicians  within  five  years 
before  the  application  for  the  policy.  As  to  her  knowledge  of  these 
facts  the  testimony  of  her  husband  removes  all  doubt. 

It  would  be  fruitless  to  attempt  to  analyze  and  reconcile  the  many 
apparently  conflicting  decisions  on  this  subject,  though  doubtless  there 
are  special  facts  in  each  case  to  distinguish  it  from  the  others,  as  in  our 
opinion  this  case  is  controlled  by  the  decisions  in  New  York  Life  In- 
surance Co.  v.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct.  837,  29  L.  Ed.  934, 
^tna  Life  Insurance  Co.  v.  Moore,  231  U.  S.  543,  34  Sup.  Ct.  186,  58 
L.  Ed.  356,  and  Prudential  Insurance  Co.  v.  Moore,  231  U.  S.  560,  34 
Sup.  Ct.  191,  58  L.  Ed.  367.  In  this  case  it  is  apparent  that  a  gross 
fraud  was  perpetrated  on  the  insurer,  which  would  have  been  impos- 
sible without  the  active  participation  of  the  insured.  The  medical  ex- 
aminer was  not  the  agent  of  the  company  for  the  purpose  of  defraud- 
ing it.  It  had  the  right  to  rely  on  the  statements  of  the  insured  that 
her  answers  were  true  and  had  been  correctly  recorded  by  the  doctor, 
and  it  is  not  estopped  to  set  up  their  falsity. 

In  the  Fletcher  Case,  supra,  the  facts  and  contentions  were  prac- 
tically the  same  as  here,  and  the  court,  through  Mr.  Justice  Field,  quot- 
ing with  approval  the  language  of  the  Supreme  Court  of  Connecticut, 
said: 


«*i 


'But  it  cannot  be  supposed  that  these  defendants  Intended  to  clothe  this 
agent  with  authority  to  perpetrate  a  fraud  upon  themselves.  That  he  de- 
liberately intended  to  defraud  them  is  manifest  He  well  knew  that,  if  cor- 
rect answers  were  given,  no  policy  would  issue.  Prompted  by  some  motive,  he 
sought  to  obtain  a  poUcy  by  means  of  false  answers.  His  duty  required  him 
not  only  to  write  the  answers  truly  as  given  by  the  applicant,  but  also  to 
communicate  to  his  principal  any  other  fact  material  to  the  risk  which  might 
come  to  his  knowledge  from  any  other  source.  His  conduct  in  this  case  was 
a  gross  violation  of  duty,  in  fraud  of  his  principal,  and  in  the  Interest  of  the 
other  party.    To  hold  the  principal  responsible  for  his  acts,  and  assist  in  the 
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consnmination  of  the  fraud,  would  be  monstrous  injustice.  •  •  *  The 
fraud  could  not  be  perpetrated  by  the  agent  alone.  The  aid  of  the  plaintiff 
or  insured,  either  as  an  accomplice  or  as  an  instrument,  was  essential.  If 
she  was  an  accomplice,  then  she  participated  in  the  fraud,  and  the  case  falls 
within  the  principle  of  Lewis  v.  Phoenix  Mutual  life  Insurance  Co.,  39  Conn. 
100.  If  she  was  an  instrument,  she  was  so  because  of  her  own  negligence, 
and  that  is  equally  a  bar  to  her  right  to  recover.'' 

In  the  two  Moore  Cases  cited  above  the  provisions  of  the  Georgia 
Code  were  considered  by  the  Supreme  Court,  and  the  decisions  are 
clearly  to  the  effect  that  where  the  statements  in  the  application  and 
answers  to  the  medical  examiner  were  false  and  material,  if  undisputed, 
the  question  of  good  faith  was  not  one  for  the  jury.  It  is  true  that 
the  policies  in  the  said  two  cases  contained  clauses  to  the  effect  that  no 
statement  or  declaration  made  to  any  agent  or  examiner  or  other  per- 
son not  contained  in  the  application  could  be  taken  or  construed  as 
having  been  made  to  or  brought  to  the  notice  and  knowledge  of  the 
company.  While  the  language  of  the  policy  under  consideration  as 
contained  in  the  clauses  above  quoted  is  somewhat  different,  its  effect 
is  the  same.  But  this  is  immaterial,  as  on  the  undisputed  facts  the 
fraud  was  apparent. 

In  this  case  the  defendant  was  entitled  to  a  directed  verdict.  The 
overruling  of  the  motion  to  that  effect  was  error,  and  the  judgment 
must  be  reversed.  As  the  same  questions  are  not  likely  to  arise  on  the 
next  trial  of  the  case,  it  is  unnecessary  to  consider  the  other  assign- 
ments of  error. 

Reversed  and  remanded. 
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PRUDENCE  COAL  CO.  v.  PERKINS. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    September  8,  1914.) 

No.  1,250. 

1.  Mines  and  Minerals  (§  70*) — CoNfiPTBucnoN  of  Ck>AL  Lease — Practical 

CJONfiPTBUCTION    BY   PABTIES. 

Where  a  lessee  of  coal  lands  paid  royalties  for  ten  years,  three  of  which 
were  after  the  death  of  the  lessor,  on  a  certain  construction  of  the  terms 
of  the  lease,  which  were  somewhat  ambiguous,  it  will  be  taken  as  the  true 
construction  as  against  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  H  192- 
197 ;   Dec.  Dig.  {  70.»] 

2.  Mines  and  Minerals   (§  70*) — AonoN  fob  Royalties  undeb  Deed  of 

Liease — Pleading. 

A  lessor  of  coal  lands  may  recover  royalties  due  under  the  lease  on 
coal  previously  mined  and  sold  by  the  lessee  under  the  common  counts  in 
assumpsit  in  West  Virginia,  ^here  by  statute  assumpsit  may  be  main- 
tained on  a  sealed  contract 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  Sfi 
192-197 ;  Dec.  Dig.  {  70.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  West  Virginia,  at  Charleston;  Benjamin  F.  Keller, 
Judge. 

•For  oUier  caMS  see  lame  topie  ft  9  nxtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Action  at  law  by  Annette  S.  Perkins  against  the  Prudence  Coal 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  G.  Mathews,  Malcolm  Jackson,  Mollohan,  McClintic  &  Mathews, 
and  Brown,  Jackson  &  Knight,  all  of  Charleston,  W.  Va.,  for  plain- 
tiff in  error. 

Geo.  E.  Price,  of  Charleston,  W.  Va.,  for  defendant  in  error. 

Before  PRITCHARD  and  KNAPP,  Circuit  Judges,  and  McDOW- 
ELL,  District  Judge. 

McDowell,  District  Judge.  This  is  an  action  of  assumpsit  in- 
stituted August  30,  1912,  by  the  defendant  in  error,  the  legatee  of  J. 
A.  McGuffin,  who  will  be  hereafter  referred  to  as  the  plaintiff,  against 
the  plaintiff  in  error,  a  corporation,  which  will  be  hereafter  called  the 
defendant.  The  declaration  contains  only  the  common  counts.  With 
it  was  filed  a  bill  of  particulars,  which  fully  details  the  nature  and 
items  of  plaintiff's  claim.  The  defendant  pleaded  non  assumpsit  and 
offsets,  and  filed  with  the  latter  an  account  of  offsets.  The  case  was 
tried  before  a  jury,  and  resulted  in  a  directed  verdict  and  judgment  for 
the  plaintiff. 

On  May  1,  1900,  Mrs.  Sarah  Lyman  and  her  husband  made  to  J. 
A.  McGuffin  a  coal  mining  lease  of  a  tract  of  138  acres.  The  lease 
was  to  run  until  all  the  workable  and  merchantable  coal  should  have 
been  mined  from  the  leased  tract  and  from  other  tracts  operated  in 
connection  therewith,  but  not  to  exceed  30  years.  The  royalty  agreed 
upon  was  6  cents  per  ton  of  2,240  pounds  of  coal  mined  from  the 
leased  premises.    The  following  is  the  stipulation  as  to  minimum : 

"If  the  said  royalty  In  any  year  or  years  after  the  period  of  one  year  from 
the  date  of  this  lease,  and  before  all  the  coal  Is  mined  from  said  land  as  here- 
inafter provided,  shall  not  nnder  the  provisions  above  set  ont  amount  to  the 
sum  of  five  hundred  dollars  ($500.00),  then  the  lessee  shall  pay  said  sum  of 
five  hundred  dollars  ($500.00)  to  the  said  Sarah  E.  Lyman,  her  heirs  and 
assigns,  as  a  minimum  rental  for  that  year,  but  the  excess  of  said  five  hun- 
dred dollars  ($500.00)  so  paid  over  the  amount  of  coal  mined  in  that  year  at 
six  (6)  cents  per  ton  of  two  thousand  two  hundred  and  forty  (2,240)  pounds, 
shall  be  credited  on  the  excess  of  royalty  over  and  above  the  five  hundred 
($500.00)  dollars  in  the  next  succeeding  year,  provided  the  same  is  done  within 
one  (1)  year  from  the  end  of  the  year  In  which  the  said  sum  of  five  hundred 
dollars  ($500.00)  rental  becomes  due  and  payable." 

In  this  lease  McGuffin  was  given  the  right  to  assign  the  lease  to  a 
corporation  already  chartered  or  to  be  chartered,  and  it  is  provided 
that  the  coal  on  the  leased  premises  is  to  be  mined  "in  connection  with 
mines  upon  lands  leased  from  Morris  Harvey  or  any  other  person  or 
persons."  Under  this  lease  the  royalties  are  payable  in  quarterly  in- 
stallments on  the  1st  days  of  January,  April,  July,  and  October  of  each 
year. 

On  April  18,  1900,  the  said  McGuffin  secured  another  coal  lease  from 
C.  T.  Jones  and  others,  for  a  term  of  40  years,  at  a  royalty  of  5^ 
cents  per  ton  of  2,240  pounds.  The  agreement  as  to  minimum  here 
follows : 
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"If  the  said  royalty  In  any  year  or  years  after  the  year  1902,  and  during  the 
term  of  this  lease,  shall  not  under  the  provisions  above  set  out  amount  to  the 
sum  of  four  thousand  dollars,  Uien  the  lessee  shall  pay  said  amount  of  $4,000 
as  a  minimum  royalty  for  that  year,  but  the  excess  of  said  $4,000  so  paid  over 
the  amount  of  coal  mined  In  that  year  at  five  and  one-half  cents  per  ton  of 
2,240  pounds,  shall  be  credited  on  the  ^excess  of  royalty  over  and  above  the 
four  thousand  dollars  In  the  next  succeeding  year,  provided  the  same  Is  done 
within  two  years  from  the  end  of  the  year  In  which  the  said  sum  of  $4,000 
royalty  becomes  due  and  payable." 

The  royalty  payments  became  due  in  quarterly  installments  on  the 
same  days  as  under  the  Lyman  lease. 

On  November  28,  1900,  McGuffin  secured  another  coal  lease  from 
Morris  Harvey.  The  royalty  was  6  cents  per  ton  of  2,240  pounds, 
payable  quarterly,  commencing  April  1,  1902.  No  minimum  is  re- 
quired. 

On  December  19,  1900,  H.  E.  Firmstone  and  J.  E.  Johnson  made  a 
lease  to  McGuffin,  which,  as  subsequently  modified,  provided  for  a 
royalty  of  6  cents  per  long  ton,  payable  quarterly  on  the  same  days 
as  under  the  foregoing  leases.  The  modified  provision  as  to  minimum 
royalty  is  as  follows: 

"If  the  said  royalty,  In  any  year  or  years,  after  the  year  1902,  and  during 
the  term  of  this  lease,  shall  not,  under  the  provisions  above  set  out,  amount  to 
the  sum  of  $2,000,  then  the  lessee  shall  pay  said  amount  of  $2,000  as  a  mini- 
mum royalty  for  that  year.  But,  should  the  actual  royalty  at  6  cents  per 
ton,  of  2,240  pounds,  and  75  cents  per  1,000  tons,  as  above  provided,  not  equal 
the  said  sum  of  $2,000  In  any  year,  the  said  lessee  shall  have  the  right  to  re- 
imburse Itself,  without  interest,  by  mining  sufficient  coal  at  the  rate  of  roy- 
alty aforesaid.  In  excess  of  $2,000  per  annum,  at  any  time  and  In  any  year 
or  years  during  the  term  of  this  lease." 

This  lease  also  provides  for  assignment  to  a  corporation  already 
chartered  or  to  be  chartered,  and  provides  that  the  mining  on  the 
leased  premises  is  to  be  carried  on  in  connection  with  the  mining  of 
the  Harvey  land,  the  Jones  land,  and  other  lands. 

On  January  1,  1901,  McGuffin  executed  a  contract  under  seal  to  the 
Prudence  Coal  Company.  After  a  recital  that  McGuffin  owns  leases 
from  C.  T.  Jones  et  al.,  Mrs.  Lyman,  Morris  Harvey,  and  from  Firm- 
stone  and  Johnson,  this  document,  inter  alia,  provides: 

"That  the  said  party  of  the  second  part  shall  assume,  observe,  perform, 
and  comply  with  each  and  all  the  obligations,  covenants,  provisions,  and  con- 
ditions contained  In  said  several  leases  which  the  said  party  of  the  first  part 
Is  obliged  thereby  to  observe,  perform,  and  comply  with,  and  espedaUy  shall 
pay  to  the  said  several  lessors  therein  named,  or  their  assigns,  the  rents  and 
royalties  and  aU  sums  of  money  therein  required  to  be  paid  to  them  by  said 
party  of  the  first  part,  and  shall  protect  and  save  harmless  the  said  party  of 
the  first  part,  from  all  claims  of  the  said  lessors  or  their  assigns  for  said 
rents,  royalties,  and  sums  of  money. 

"That  the  said  party  of  the  second  part,  In  addition  to  the  rents  and  roy- 
alties to  be  paid  by  It  to  the  said  lessors  as  hereinbefore  provided,  shall  pay 
to  the  said  J.  S.  McGuffin,  party  of  the  first  part,  his  personal  representatives 
or  assigns,  such  further  rent  or  royalty  as,  with  the  rent  and  royalty,  provided 
for  In  said  respective  leases,  will  make  ten  cents  rent  or  royalty  for  each  and 
every  ton  of  coal  mined  or  dug  by  it  from  said  respective  leasehold  properties 
upon  which  royalty  Is  to  be  paid  under  said  leases.  The  said  additional  rent 
or  royalty  to  be  paid  to  the  said  party  of  the  first  part  by  the  said  party  of 
the  second  part  at  the  same  time  or  times  that  the  original  rents  or  royalties 
mentioned  in  said  leases  are  payable,  respectively,  to  the  several   lessors 
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therein  named.  And  the  tonnage  upon  which  snch  additional  rents  or  royal- 
ties are  to  be  paid  to  the  said  party  of  the  first  part,  so  as  to  make  up  said 
10  cents  per  ton,  shall  be  determined  in  the  same  manner  as  the  tonnage  Is 
determined  for  the  rents  and  royalties  to  be  paid  to  the  said  lessors ;  it  being 
the  intention  of  the  parties  hereto  that  the  said  party  of  the  second  part  shall 
pay  altogether  the  royalty  of  10  cents  per  ton  for  all  the  coal  mined  from  said 
leasehold  premises  upon  which  royalty  is  payable  under  said  leases,  and  that 
it  shall  pay  to  the  several  lessors  the  rents  and  royalties  provided  for  in  their 
several  leases,  respectively,  and  then  pay  to  the  said  J.  A.  McGufiin,  party  of 
the  first  part,  his  personal  representatives  or  assigns,  the  balance  of  said  10 
cents  over  and  above  what  is  paid  to  the  said  lessors. 

"The  said  party  of  the  second  part  shall  stand  in  all  other  respects  in  the 
place  of  the  said  party  of  the  first  part  under  the  said  several  leases  herein- 
before transferred  and  assigned  to  it. 

"And  in  consideration  of  the  premises  and  the  assignment  to  it  of  the  leases 
and  leasehold  estates  aforesaid,  the  said  Prudence  CJoal  CJompany,  party  of 
the  second  part,  hereby  covenants  and  agrees  with  the  said  party  of  the  first 
part  that  It  will  observe,  perform,  and  comply  with  all  the  obligations,  cov- 
enants, stipulations,  and  conditions  contained  in  the  several  leases  herein- 
before assigned  to  it,  and  that  it  will  pay  to  the  several  lessors  therein  named 
all  the  rents,  royalties,  and  sums  of  money  therein  provided  to  be  paid  by  the 
said  J.  A.  McGufiin,  and  will  protect  and  save  the  said  McGufiin  harmless 
from  all  claims  on  the  part  of  said  lessors  for  such  rents,  royalties,  and  sums 
of  money,  and  that  it  will  pay  to  the  said  party  of  the  first  part,  his  personal 
representatives  or  assigns,  the  additional  rents  and  royalties  provided  for  in 
said  several  leases,  so  as  to  make  the  rent  or  royalty  of  10  cents  per  ton  upon 
each  and  every  ton  of  coal  mined  and  upon  which  royalty  is  payable  under 
said  leases,  as  hereinbefore  fully  set  forth." 

The  following  were  agreed  facts: 

"First.  That  prior  to  the  execution  of  the  lease  from  H.  Flrmstone  and  J. 
E.  Johnson  and  wife  to  J.  A.  McGuffin,  and  prior  to  the  assignment  thereof, 
along  with  other  leases,  by  the  said  McGufiin  to  the  Prudence  Coal  Company 
by  the  deed  of  January  1,  1901,  said  Flrmstone  and  Johnson  had  been  long 
and  close  business  associates  in  other  coal  proi)erties  with  the  said  McGuffin*. 
and  personal  friends,  and  that  prior  to  the  execution  of  both  said  lease  and 
said  assignment  it  was  agreed  and  understood  between  said  Flrmstone  and 
Johnson,  on  the  one  hand,  and  said  McGufiin,  on  the  other  hand,  that  if  said 
lease  was  made  to  said  McGuffin  that  it,  together  with  the  other  leases  taken 
by  said  McGuffin,  were  to  be  assigned  by  him  to  a  corporation  to  be  formed, 
and  that  said  Flrmstone  and  Johnson  were  to  purchase,  take  and  own  a  con- 
trolling stock  interest  in  said  corporation,  to  wit,  60  per  cent  of  said  stock, 
and  said  McGuffin  and  other  associates  the  residue,  to  wit,  40  per  cent.,  and 
that  the  entire  management  and  full  control  of  said  properties  was  to  he  given 
the  said  McGuffin,  who  was  to  be  elected  president  of  said  corporation,  and 
that  this  agreement  constituted  one  of  the  considerations  of  said  lease  from 
Flrmstone  and  Johnson  to'  said  McGuffin,  and  was  subsequently  fully  carried 
out  by  the  assignment  of  said  leases  to  the  Prudence  Coal  Company,  the  pur- 
chase of  stock  therein,  the  election  of  said  McGuffin  as  president,  and  the 
adoption  of  resolutions  vesting  him  with  full  control  and  management  of  said 
properties  for  said  corporation,  and  the  assumption  and  discharge  by  him 
of  such  duties,  until  he  sold  his  stock  in  said  company  on  the  1st  day  of  May, 
1906. 

"Second.  That  said  lands  so  leased  by  said  Flrmstone  and  Johnson  were 
essential  to  the  economical  mining  of  the  other  lands  leased  by  said  McGufiSn 
and  assigned  to  said  company,  and  lay  between  said  other  lands  and  the 
Chesapeake  &  Ohio  Railway  and  Kanawha  river. 

"Third.  That  for  the  year  1902  all  of  the  rents  and  royalties  due  under 
said  leases  were  paid  by  the  defendant  by  check  to  said  McGuffin,  who  was 
left  to  settle  with  his  lessors,  and  thereafter  until  said  McGuffin  sold  his  stock 
and  retired  as  president,  on  the  1st  day  of  May,  1906,  he  caused  himself  to  be 
paid  by  said  company  under  his  management  a  royalty  of  4  cents  per  ton  on 
each  ton  of  coal  actually  mined  and  dug  from  the  Lyman  lease,  the  Flrmstone 
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and  Johnson  lease,  and  the  Harvey  lease,  and  4%  cents  per  ton  for  the  Jones 
lease,  without  regard  to  the  minimum  royalty  exceeding,  equaling,  or  being 
less  than  the  actual  tonnage  royalty  due  In  each  year  under  said  leases,  re- 
spectively, to  the  lessors  therein  which  minimum  royalty  was  paid  said  lessors 
during  each  year,  and  that  after  the  death  of  said  John  A,  McChuffin  until  the 
third  quarter  of  1911  said  like  royalty  was  paid  to  the  estate  of  John  A,  Mc- 
Guffln,  and  that  after  said  sale  of  stock  hy  said  McQuffin  and  until  his  death 
like  royalties  tcere  paid  him  hy  said  company, 

"Fourth.  That  the  minute  books  of  said  company  do  not  show  that  the 
propriety  and  amounts  of  royalties  payable  to  said  McGuflSn,  or  his  assigns, 
under  said  assignment  of  January  1,  1901,  was  brought  before  the  stock- 
holders or  directors,  or  was  at  any  time  the  subject  of  corporate  action  by 
either. 

"Fifth.  That  the  following  is  the  number  of  tons  actually  mined  and  dug 
from  all  of  said  leased  premises  during  the  following  quarters,  respectively: 


For  the  quarters  ending 


Sept.  30,  1911. 
Dec.  31,   1911.. 
March  31,  1912. 
June  30,  1912. . 
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155,397 
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144,229 
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"Sixth.  That  the  usual  and  ordinary  royalty  under  mining  leases  in  the 
New  River  district  at  the  time  of  the  execution  of  the  leases  and  assignment 
aforesaid  was  10  cents  per  ton  royalty  on  coal  actually  mined. 

"Seventh.  That  said  defendant  took  possession  of  said  leases  and  leaseholds 
shortly  after  January  1,  1901,  and  has  since  continuously  mined  coal  there- 
from to  the  present  time.  That  J.  A.  McGuffin  died  on  the  8th  day  of  Feb- 
ruary, 1908,  leaving  a  legal  will,  which  has  been  duly  probated  in  Kanawha 
county,  by  which  will,  after  certain  specific  devises  and  bequests,  he  devised 
and  bequeathed  all  of  the  rest  and  residue  of  his  estate  to  his  widow,  Annette 
S.  McGuffin,  who  afterwards  married  Frank  Perkins,  and  that  all  of  the  in* 
terest  of  said  John  A.  McGuffin  in  and  under  said  assignment  of  January  1, 
1901,  constitutes  a  part  of  said  rest  and  residue  of  said  estate.  All  of  the 
debts  of  said  John  A.  McGuffin  have  been  paid,  and  that  if  any  royalties  are 
due  under  said  assignment  of  January  1,  1901,  for  the  quarters  ending  Sep- 
tember 30,  1911,  December  31,  1911,  March  31,  1912,  and  June  30,  1912,  the 
plaintiff  is  entitled  thereto. 

"Eighth.  That  the  Prudence  Coal  Company  was  chartered  and  organized  at 
the  instance  of  John  A.  McGuffin  and  solely  by  his  attorneys,  and  the  presi- 
dent and  board  of  directors  of  such  company,  were  such  attorneys,  and  the 
assignment  of  January  1,  1901,  from  said  McGuffin  to  said  company,  was 
drafted  by  his  said  attorneys  and  submitted  to  and  accepted  by  said  com- 
pany, by  its  directors,  while  the  directorate  consisted  of  said  attorneys  only, 
and  before  any  stock  other  than  that  of  the  original  incorporators,  who  were 
said  attorneys,  was  issued. 

"Ninth.  It  is  further  agreed  that  the  plaintiff,  Annette  S.  Perkins,  is  a 
citizen  and  a  resident  of  the  state  of  Ohio,  and  that  the  defendant,  Prudence 
Coal  Company,  is  a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  West  Virginia,  and  a  citizen  of  such  state,  and  is  doing  business  in 
Fayette  county,  West  Virginia,  in  the  Southern  district  of  West  Virginia." 

Upon  the  introduction  of  the  foregoing  documents  and  the  agreed 
facts  the  plaintiff  rested. 

The  defendant's  contention  was  that  the  total  cost  of  coal  to  the 
coal  company  was  not  to  exceed  10  cents  per  ton  and  that  losses  by 
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reason  of  payments  of  minimum  were  recoverable  from  the  plaintiff. 
In  its  account  of  offsets  it  claims  to  have  paid  more  than  10  cents 
per  ton  on  coal  mined  from  the  Jones  property  as  follows: 

1907 *    964  76 

1908  847  17 

1909  122  01 

1910  88  21 

1911   678  98 

$2,701  13 

Evidence  supporting  this  account  was  offered  by  the  defendant,  but 
the  court,  construing  the  contract  as  giving  the  plaintiff  a  right  to  4y2 
cents  per  ton  on  coal  mined  from  the  Jones  tract  and  to  4  cents  per 
ton  on  the  coal  mined  from  the  other  tracts,  regardless  of  the  increase 
of  cost  to  the  defendant  growing  out  of  its  failure  to  mine  as  much 
as  the  minimum,  declined  to  allow  the  evidence  to  come  in. 

The  Jones  lease  provided  for  a  royalty  of  5^^  cents  per  ton,  and 
the  other  leases  for  a  royalty  of  6  cents  per  ton.  If  all  the  leases  had 
provided  for  a  royalty  of  6  cents  per  ton,  the  contract  between  Mc- 
Guffin  and  the  coal  company  in  all  reasonable  probability  would  sim- 
ply have  provided  for  the  payment  to  McGuffin  of  4  cents  per  ton 
on  each  ton  mined,  and  in  such  event  the  claim  of  the  defendant  would 
have  had  no  foundation.  The  confused  language  adopted  by  the 
draftsman  was  doubtless  to  be  explained  by  the  fact  above  mentioned. 
There  was,  however,  a  way  open  to  the  coal  company  by  which  it 
could  pay  to  McGuffin  4^  cents  per  ton  on  all  coal  mined  from  the 
Jones  land  and  4  cents  per  ton  on  the  remaining  coal  actually  mined, 
and  still  pay  not  exceeding  10  cents  per  ton  on  the  coal  actually  mined. 
The  coal  company  had  merely  to  exercise  the  foresight  and  the  dili- 
gence necessary  to  mine  at  least  the  minimum  provided  for  by  the 
Lyman,  Jones,  and  Firmstone  &  Johnson  leases  within  the  time  of 
grace  provided  for. 

[1]  We  find  it  unnecessary  to  construe  the  contract  between  Mc- 
Guffin and  the  coal  company  from  the  mere  face  of  the  paper.  The 
provision  for  payments  to  McGuffin  "at  the  same  time  or  times  that  the 
original  rents  or  royalties  mentioned  in  said  leases,  are  payable,  re- 
spectively, to  the  several  lessors  therein  named,"  and  the  total  failure 
to  provide  for  the  contingency  that  has  arisen,  at  least  tend  to  sup- 
port the  conclusion  of  the  court  below.  But,  in  any  event,  the  parties 
have  themselves  construed  the  contract  in  accordance  with  the  plain- 
tiff's contention.  Granting  that  from  1902  to  May  1,  1906  (while  Mc- 
Guffin was  in  charge  of  the  company),  the  acts  of  the  parties  may 
perhaps  not  be  satisfactorily  regarded  as  a  construction  of  the  con- 
tract by  both  sides,  their  acts  from  May  1,  1906,  until  McGuffin's 
death  in  1908  and  thereafter  until  July  1,  1911,  must  be  regarded  as 
a  sufficient  reason  for  holding  that  both  parties  to  the  contract  have 
construed  it  according  to  the  contention  of  the  plaintiff.  9  Cyc.  588; 
Chicago  V.  Sheldon,  9  Wall.  50,  54,  19  L.  Ed.  594 ;  Insurance  Co.  v. 
Dutcher,  95  U.  S.  269,  273,  24  L.  Ed.  410;  Topliff  v.  Topliff,  122 
U.  S.  121,  131,  7  Sup.  Ct.  1057,  30  L.  Ed.  1110;  District  of  Colum- 
bia V.  Gallaher,  124  U.  S.  505,  510,  8  Sup.  Ct.  585,  31  L.  Ed.  526.    It 
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follows  that  we  find  no  error  in  the  construction  put  upon  the  con- 
tfact  by  the  trial  court. 

[2]  On  the  ground  that  there  is  no  count  in  the  declaration  to  cover 
the  plaintiff's  claim,  or  on  which  the  bill  of  particulars  could  be  found- 
ed, the  defendant  moved  the  trial  court  to  strike  out  the  evidence  in- 
troduced by  the  plaintiff  and  to  direct  a  verdict  for  the  defendant. 
By  statute  assumpsit  may  be  maintained  on  a  sealed  contract  in  West 
Virginia.  The  contract  here  had  been  executed  prior  to  suit  by  plain- 
tiff's testator,  the  event- on  which  the  payment  sued  for  became  due 
had  happened,  and  as  to  such  claims  nothing  remained  to  be  done  but 
payment  by  the  defendant.  Perkins  v.  Hart,  11  Wheat.  237,  251,  6 
L.  Ed.  463;  Railroad  Co.  v.  Lafferty,  2  W.  Va.  104,  116;  Moore  v. 
Wetzell,  18  W.  Va.  630,  640;  Jackson  v.  Hough,  38  W.  Va.  236,  18 
S.  E.  575,  576;  Empire  Co.  v.  Hull  Co.,  51  W.  Va.  481,  41  S.  E. 
917,  920;  Lord  v.  McCracken,  65  W.  Va.  321,  64  S.  E.  134,  135;  Ship- 
man,  C.  L.  PI.  (2d  Ed.)  22 ;  3  Standard  Proc.  196.  It  is  not  an  un- 
reasonable inference  from  the  agreed  facts  that  the  defendant  had, 
prior  to  the  suit,  ,sold  and  been  paid  for  the  coal  mined  by  it  prior 
to  June  30,  1912.  The  plaintiff's  construction  of  the  contract  of  Jan- 
uary 1,  1901,  being  correct,  we  do  no  violence  to  the  language  of  the 
fifth  count  of  the  declaration  in  holding  that  it  adequately  describes 
plaintiff's  cause  of  action.  To  the  extent  of  plaintiff's  royalties  the 
defendant  had  "had  and  received  money  for  the  use  of"  the  plaintiff. 
Again,  the  ultimate  object  of  the  parties  to  the  contract  was  that  plain- 
tiff's testator  should  be  paid  money  for  coal  after  it  was  mined.  In 
this  aspect  the  count  for  goods  sold  and  delivered  is  sufficiently  de- 
scriptive of  the  cause  of  action.  However,  we  need  not  rest  our 
decision  here.  There  could  have  been  no  prejudice  to  the  defendant 
from  the  trial  court's  ruling,  unless  the  defendant  was  surprised.  Not 
only  did  the  bill  of  particulars  filed  with  the  declaration  apprise  the 
defendant  of  the  exact  nature  of  plaintiff's  claim,  but  the  account 
filed  with  the  defendant's  plea  of  offsets  shows  that  defendant  fully 
understood  the  plaintiff's  case  as  it  was  subsequently  set  up  by  the  evi- 
dence. We  have  no  hesitation  in  affirming  the  action  of  the  trial  court 
here  complained  of. 

The  judgment  below  will  be  affirmed,  at  the  cost  of  the  plaintiff  in 
error. 

Affirmed. 
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TUCKER  ▼.  BRYAN  et  aL 

In  re  EAST  COAST  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  4,  1913.) 

No.  1093. 

1.  Liens   (|  16*) — Common-Law  Lien  —  Waiver  bt  Claiming  Statutory 

Lien. 

By  instituting  proceedings  to  claim  and  perfect  a  lien  given  by  stat- 
ute, the  claimant  waives  the  right  to  claim  a  common-law  lien. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent  Dig.  ||  7-16;   Dec.  Dig. 

|ia*] 

2.  Loos  and  Logging  (§  26*) — Statutory  Liens — 'Tiaborer.** 

Persons  contractlJog  to  log  and  cut  certain  timber  for  a  stated  price  per 
thousand  feet  for  the  lumber  produced  held  not  "laborers,"  within  the 
meaning  of  Code  Va.  1904,  §  2485,  and  not  entitled  to  a  lien  on  the  lum- 
ber thereunder. 

[Ed.  Note.— For  other  cases,  see  Logs  and  .Logging,  Cent  Dig.  ii  60-06 ; 
Dec.  Dig.  §  26.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Laborer. 

Who  are  entitled  to  liens  or  preferences  as  laborers  or  employes,  see 
note  to  Latta  v.  Lonsdale,  47  C.  C^  A.  2.] 

On  Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceed- 
ings of  the  District  Court  of  the  United  States  for  the  Eastern  EHs- 
trict  of  Virginia,  at  Richmond,  in  Bankruptcy;  Edmund  Waddill,  Jr., 
Judge. 

In  the  matter  of  the  East  Coast  Lumber  Company,  bankrupt.  On 
petition  of  L.  L.  Tucker,  as  surviving  partner  of  W.  L.  &  L.  L.  Tucker, 
against  George  Bryan,  trustee,  and  John  A.  Lamb  and  P.  H.  C.  Cabell, 
receivers,  ot  ^aid  bankrupt,  to  review  and  revise  an  order  of  the  Dis- 
trict Court  denying  petitioners'  right  to  a  lien.    Affirmed. 

The  following  is  the  opinion  of  Snead,  Referee : 

Pursuant  to  an  order  entered  In  the  above-entitled  matter  upon  the  12th 
day  of  November,  1910,  referring  the  petition  of  W.  L.  &  L.  L.  Tucker  to  him 
to  consider,  your  referee  In  bankruptcy  begs  to  certify: 

That  upon  the  15th  day  of  December,  1910,  all  parties  Interested  herein 
appeared  before  your  referee,  either  in  person  or  by  counsel,  for  the  purpose 
of  taking  up  the  question  raised  in  said  petition,  and,  upon  the  motion  of  the 
receivers  and  tmstee,  by  counsel,  to  reject  said  petition,  and  after  hearing 
argument  upon  said  motion,  he  entered  an  order,  a  copy  of  which  Is  annexed 
to  the  petition  hereinafter  referred  to,  refusing  said  petitioners  the  right  to 
file  their  said  petition.  That  thereupon,  on  the  9th  day  of  January,  1911, 
said  petitioners  presented  a  further  petition  for  a  review  of  said  order,  which 
was  granted.  That  the  question  presented  on  this  review  Is  whether  or  not 
petitioners*  first  petition  presented  such  a  cause  of  action  as  would  entitle 
them  to  have  the  same  filed.  That  petitioners  Insisted  upon  taking  depositions 
to  show  that  they  were  entitled  to  have  their  petition  filed,  but  your  referee 
was  of  opinion  that  the  same  showed  upon  Its  face  that  It  did  not  present  a 
good  cause  of  action,  and  that,  therefore,  It  was  not  necessary  to  take  any 
testimony  to  determine  this  question. 

Said  petition  sets  forth  that  upon  the  23d  day  of  July,  1906,  petitioners  en- 
tered Into  a  contract  with  the  South  Atlantic  Lumber  Company,  Incorporated, 
the  name  of  which  company  was  afterwards  changed  to  that  of  the  East 

*For  oUier  cases  see  same  topic  ft  9  nttmbbr  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Coast  Lumber  Corporation,  by  which  they  agreed  to  move  their  sawmill  upon 
the  property  of  the  South  Atlantic  Lumber  Company,  Incorporated,  and  to 
there  log,  mill  out,  and  rack  certain  lumber  for  the  sum  of  $5.50  per  thou- 
sand; that  they  did  so  log,  mill  out,  and  rack  417,800  feet,  for  which  they 
claim  they  are  due  the  sum  of  $2,193.51,  with  Interest  from  October  4,  1907 ; 
that  petitioners  are  entitled  to  a  common-law  lien  for  this  amount,  and  that 
they  are  also  entitled  to,  and  have  perfected,  a  statutory  lien  for  same,  as  pro- 
vided by  section  2485  of  the  Code  of  Virginia.  That  It  fully  appears,  from  the 
record  In  this  matter,  that  petitioners  have,  as  set  forth  in  their  said  peti- 
tion, perfected  their  statutory  lien  In  accordance  with  sections  2485  and  2486 
of  the  Code  of  Virginia ;  but  it  is  contended  by  counsel  for  tl\e  receivers  and 
trustee,  and  your  referee  Is  of  opinion,  that  petitioners  are  not  entitled  to  a 
lien  under  section  2485  of  the  Code  of  Virginia,  and  that  by  resorting  to  this 
method  of  collecting  their  money  they  have  waived  their  common-law  Hen, 
If  they  ever  had  one.  For  authority  for  the  proposition  that  petitioners  have 
waived  their  common-law  Hen,  as  aforesaid,  see  Amer.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  32. 

Your  referee  Is  of  opinion  that  petitioners  are  not  entitled  to  a  statutory 
lien  under  section  2485  of  the  Code  of  Virginia,  because  their  petition  sets 
forth  and  shows  that  they  are  contractors  and  not  laborers,  and  laborers  and 
not  contractors  are  the  class  Intended  to  be  protected  by  this  statute.  Peti- 
tioners contend  that  they  are  laborers  within  the  meaning  and  intent  of  this 
statute,  but  from  a  careful  consideration  of  the  cases  construing  this  and 
similar  statutes  your  referee  is  of  opinion  that  they  are  not.  See  Vane  v. 
Newcomb,  132  U.  S.  220,  10  Sup.  Ct.  60,  33  L.  Ed.  310,  and  Frick  Co.  v.  Nor- 
folk &  O.  V.  R.  Co.  et  al.,  86  Fed.  725,  32  C.  C.  A.  31 ;  the  latter  case  con- 
struing the  statute  in  question  and  citing  the  former,  In  which  was  construed 
a  similar  statute,  which  used  the  word  "employ^,**  and  in  which  case  the 
facts  were  practically  the  same  as  those  in  the  Frick  Case,  as  well  as  those 
In  the  one  under  consideration. 

I  hand  up  herewith  the  petition  I  refused  to  allow  to  be  filed,  as  well  as 
all  other  papers  that  have  been  filed  in  this  matter  incident  to  petitioners' 
claim.  All  of  which  Is  respectfully  submitted  for  review  by  the  District 
Court 

The  following  is  the  opinion  of  Waddill,  District  Judge : 

The  conclusion  reached  by  the  court  is  that  the  action  of  the  seferee,  in  de- 
ciding adversely  to  the  claim  of  the  petitioners  of  their  right  to  assert  at  this 
time  a  lien  against  the  fund  under  the  control  of  the  court,  either  under  the 
statute  or  at  common  law,  for  the  amount  sought  to  be  recovered  by  them, 
as  set  up  In  their  said  petition,  Is  correct,  and  should  be  approved. 

John  A.  Coke,  Jr.,  of  Richmond,  Va.  (W.  E.  Homes,  of  Boydton, 
Va.,  and  Coke  &  Pickrell,  of  Richmond,  Va.,  on  the  brief),  for  peti- 
tioner. 

John  A.  Lamb  and  Henry  C.  Riely,  both  of  Richmond,  Va.,  for  re- 
spondents. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  McDOW- 
ELL,  District  Judge. 

PER  CURIAM.    Affii;med. 
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INTERNATIONAL  HARVESTER   CO.  OP  AMERICA  ▼.  CARLSON. 

(Circuit  Court  ot  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4049. 

L  Bankbuptct   (I  415*) — Application  fob  DiscnABOB  —  Hearing  —  Lost 

RECOBD — ^POWEB    TO    SUPPLY. 

Where  an  order  of  the  bankruptcy  court  extending  the  time,  within 
which  a  bankrupt  might  file  exceptions  to  the  report  of  a  special  master 
on  objections  to  the  bankrupt's  discharge  had  never  been  entered  of  rec- 
ord, and  had  been  lost  or  destroyed,  the  court  had  power  to  supply  the 
record  at  a  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |i  698-708,  719, 
723,  724,  726,  728 ;   Dec  Dig.  §  415.*] 

2.  Bankbuptct  (|  415*) — ^Application  fob  Disohabge — Refebence. 

While  applications  for  a  discharge  may  be  referred  to  the  referee  in 
bankruptcy  to  ascertain  and  report  the  facts,  such  reference  is  not  by  con- 
sent, and  the  report  of  the  referee  is  advisory  only ;  it  being  the  court's 
duty  to  pass  on  the  issue  whether  exceptions  are  filed  to  the  report  of  the 
referee  or  not 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  698-708,  719, 
723,  724,  726,  728 ;   Dec.  Dig.  §  415.*] 

8.  Bankruptcy  (|  415*) — Dischabge — Reference — Hearing. 

Under  Bankr.  Act  July  1,  1S98,  c.  541,  {  14,  subd.  **b,'*  30  Stat  660,  as 
amended  by  Act  June  25,  1910,  c.  412,  |  6,  36  Stat.  839  (Comp.  St  1913, 
§  9598),  imposing  the  duty  of  passing  on  a  bankrupt's  petition  for  dis- 
charge solely  on  the  district  judge,  the  fact  that  the  Judge  has  sent  speci- 
fications of  objection  to  a  referee  for  hearing  does  not  absolve  him  from 
the  duty  of  passing  on  the  issues  raised  and  exercising  an  independent 
Judgment. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  if  698-706, 
719,  723,  724,  726,  728 ;   Dec.  Dig.  {  415.^] 

4.  Bankbuptct  (§  22*) — Pbocedubb — Equity  Rules. 

General  equity  rules  may  be  looked  to  for  analogies  in  the  performance 
of  the  administrative  work  of  courts  of  bankruptcy,  but  cannot  be  ar- 
.  plied  in  such  courts  as  rules  of  court. 

[E3d.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  11 ;  Dea  Dig. 
i  22.*] 

5.  Bankbuptcy  (I  407*)  —  Dischabge  —  Opposition  —  Gbounds  —  **Mate- 

BiAL  Statement." 

The  term  "material  statement,"  as  used  in  Bankr.  Act  1898,  |  14,  as 
amended,  providing  for  refusal  of  a  discharge  in  case  the  bankrupt  has 
obtained  money  or  property  on  credit,  on  a  materially  false  statement  in 
writing  made  to  obtain  credit,  means  not  a  blank  nor  an  inference  from 
a  blank,  but  a  direct  statement,  either  positive  or  negative,  which  Is  false ; 
and  hence  a  discharge  could  not  be  successfully  opposed  on  that  ground, 
because  a  schedule  of  liabilities  in  a  financial  statement  made  by  the 
bankrupt  in  order  to  obtain  credit  was  left  entirely  blank. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  729-731,  737, 
738,  740-751,  758,  760,  761 ;  Dec.  Dig.  §  407.*] 

6.  Bankruptcy    (§  407*)  —  Dischabge  —  Opposition  —  False  Statement  — 

"False." 

After  a  bankrupt,  who  was  a  farmer,  had  purchased  a  farm  machinery 
business,  an  objecting  creditor  made  an  agency  contract  with  him,  and  in 
connection  with  the  negotiations  obtained  from  him  a  financial  statement 
The  bankrupt  testified  that  he  made  a  full  disclosure  to  the  agent,  and 
that  he  depended  on  him  to  enter  the  facts  on  the  statement  according 

*For  other  cases  see  same  topic  ft  9  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  snch  disclosure,  and  signed  the  statement  without  reading  it  Held 
that,  though  the  statement  was  inaccurate,  It  was  not  *'false/'  so  as  to 
bar  the  bankrupt's  discharge,  under  the  rule  that  a  statement,  to  be 
available  for  this  purpose,  must  be  knowingly  and  intentionally  untrue. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  729-731,  737, 
738,  740-751,  758,  760,  761 ;    Dec.  Dig.  §  407.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
False.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  SoutlT- 
em  District  of  Iowa ;  Smith  McPherson,  Judge.  i 

In  the  matter  of  bankruptcy  proceedings  of  George  Carlson.  From 
an  order  overruling  objections  to  the  bankrupt's  discharge,  filed  by  the 
International  Harvester  Company  of  America,  it  appeals.    Affirmed. 

George  Wambach,  of  Des  Moines,  Iowa,  for  appellant. 
Frank  Wisdom,  of  Bedford,  Iowa,  for  appellee. 

Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  Dis- 
trict Judge. 

AMIDON,  District  Judge.  This  is  an  appeal  from  an  order  grant- 
ing a  discharge  in  bankruptcy.    The  facts  are  briefly  these : 

The  bankrupt,  George  Carlson,  had  been  a  farmer  all  his  life  prior 
to  the  year  1909.  In  the  fall  of  that  year  he  bought  out  the  farm  ma- 
chinery business  of  a  man  by  the  name  of  Ledgerwood,  of  Blockton, 
Iowa.  Ledgerwood  had  been  a  local  agent  of  the  International  Har- 
vester Company.  A  few  days  after  the  sale  a  general  field  agent  of 
that  company  applied  to  Carlson  to  continue  the  agency,  and  entered 
into  a  contract  with  him  to  supply  him  certain  farm  implements.  In 
connection  with  these  negotiations  the  agent  asked  Carlson  for  a  finan- 
cial statement.  This  statement  was  made  on  a  form  of  the  company. 
Carlson  himself  knew  nothing  about  commercial  business.  He  an- 
swered questions  put  to  him  by  the  agent,  and  the  agent  filled  out  the 
statement.  The  agent  testified  that  when  it  was  finished  he  turned  it 
round  to  Carlson  and  said :  "There  it  is  just  as  you  gave  it  to  me.  He 
looked  at  it  a  moment  or  two,  and  then  signed  it."  Carlson  testified  that 
he  did  not  read  the  statement,  but  that  he  told  the  agent  fully  his  finan- 
cial condition,  the  amount  of  his  property,  and  the  debts  he  owed.  Carl- 
son afterwards  became  a  voluntary  bankrupt,  and  the  International 
Harvester  Company  filed  objections  to  his  discharge,  based  upon  the 
above  statement,  alleging  that  it  contained  materially  false  statements. 

The  petition  for  discharge  and  specification  of  objections  were  re- 
ferred to  the  referee  to  take  the  evidence  and  make  findings  of  fact 
and  recommendations  to  the  court.  Testimony  was  taken  by  the  ref- 
eree, and  he  made  his  report  in  writing  on  the  11th  day  of  March,  1913, 
recommending  that  the  petition  for  discharge  be  denied.  On  the  17th 
of  April,  more  than  20  days  after  the  filing  of  the  report,  the  bankrupt 
filed  his  exceptions  thereto.  On  the  2d  day  of  May,  1913,  the  objecting 
creditor  filed  a  motion  to  strike  the  exceptions  upon  the  ground  that 
the  same  were  not  filed  within  the  time  required  by  equity  rule  66.  This 
motion  and  the  matter  of  the  bankrupt's  discharge  were  brought  on 
for  hearing  before  the  court  on  the  22d  day  of  August,  1913.    The  court 

*For  other  cases  see  same  topic  &  9  nttmbbb  in  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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made  an  order  on  that  day  denying  the  motion  and  sustaining  the  ex- 
ceptions, and  reciting  in  the  body  of  the  order  that  "the  court  had  ex- 
tended the  time  to  said  bankrupt  in  which  to  file  his  exceptions."  The 
order  also  granted  the  bankrupt  his  discharge.  At  the  time  this  order 
was  made  there  was  nothing  of  record  showing  that  the  time  for  filing 
exceptions  to  the  referee's  report  had  been  extended.  The  present  ap- 
peal was  perfected  on  the  26th  of  August,  1913.  November  5,  1913,  the 
court,  on  motion  of  bankrupt's  attorney,  and  without  notice  to  the  ob- 
jecting creditor,  made  a  nunc  pro  tunc  order  reciting  that  the  same 
was  based  on  personal  knowledge  of  the  judge,  as  follows : 

"It  is  hereby  ordered  this  day,  as  of  date  March  22,  A.  D.  1913,  that  said 
Creorge  Carlson  have  untU  April  16,  A.  D.  1913,  within  which  time  to  make 
and  file  his  exceptions  to  the  report  of  H.  H.  Whitaker,  special  master,  upon 
the  application  of  said  bankrupt  for  his  discharge  for  the  reason  that  such 
order  was  In  fact  made  on  the  22d  day  of  March,  1913,  in  writing,  but  not 
reduced  to  record.  This  order  Is  now  granted  for  the  purpose  of  showing  the 
true  facts  of  the  case." 

By  a  supplementary  record  this  order  and  the  facts  relevant  thereto 
were  brought  before  this  court. 

This  order  was  made  at  a  term  subsequent  to  the  term  at  which  the 
order  which  it  purports  to  supply  was  entered. 

[1]  It  is  first  objected  that  the  trial  court  had  no  power  to  make  the 
order  of  November  5,  1913.  In  the  motion  it  was  pointed  out  that  the 
original  order  had  never  been  entered  of  record  and  had  been  lost  or 
mislaid.  We  think  the  court  had  power  to  supply  this  record  at  a  sub- 
sequent term.  Its  authority  to  do  so  is  supported  by  decisions  of  the 
Supreme  Court  and  of  this  court.  In  re  Wight,  134  U.  S.  136,  10  Sup. 
Ct.  487,  33  L.  Ed.  865 ;  Groton  Bridge  &  Mfg.  Co.  v.  Clark  Press  Brick 
Co.,  136  Fed.  27, 68  C.  C.  A.  577;  In  re  Welty  (D.  C.)  123  Fed.  122. 

[2-4]  We  do  not  consider  the  making  of  this  order  as  at  all  impor- 
tant, however.  The  bankruptcy  law  (section  14,  subdivision  "b")  im- 
poses the  duty  of  passing  upon  a  bankrupt's  petition  for  discharge  sole- 
ly upon  the  district  judge.  Subdivision  3  of  rule  12  of  the  Supreme 
Court  to  carry  the  bankruptcy  act  into  effect  emphasizes  this  duty. 
Referees  in  bankruptcy  have  no  power  to  hear  such  petitions.  Such  an 
application  may  be  referred  to  the  referee  **to  ascertain  and  report  the 
facts."  Such  a  reference,  however,  is  not  by  consent,  and  the  report 
of  the  referee  can  be  treated  as  advisory  only.  Kimberly  v.  Arms,  129 
U.  S.  512,  9  Sup.  Ct.  277,  32  L.  Ed.  695;  Davis  v.  Schwartz,  155  U. 
S.  631,  15  Sup.  Ct.  237,  39  L.  Ed.  289;  In  re  Holden,  203  Fed.  229, 
121  C.  C.  A.  435 ;  In  re  Swift  (D.  C.)  118  Fed.  348.  The  duty  of  the 
court  to  pass  upon  the  issue  cannot  be  shifted  by  such  a  reference,  nor 
can  the  duty  of  the  court  be  dependent  upon  the  filing  of  exceptions. 
Orderly  practice  would  require  that  such  exceptions  be  filed,  but  the 
omission  to  do  so  is  not  jurisdictional.  When  the  question  of  the  dis- 
charge is  brought  before  the  District  Court  the  issue  is  made  up  of  the 
specifications  of  objection  to  the  discharge,  and  the  ban1cnipt*s  answer 
thereto,  and  not  by  the  report  of  the  referee  and  exceptions  thereto. 
We  are  of  the  opinion,  therefore,  that  it  was  the  duty  of  the  District 
Judge  to  hear  the  cause  and  exercise  an  independent  judgment  there- 
on.   When  the  referee's  report  was  brought  to  his  notice,  he  was  then. 
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for  the  first  time,  called  upon  to  perform  his  duty  of  deciding  whether 
the  petition  for  discharge  should  be  granted  or  denied.  If  the  filing  of 
exceptions  to  the  master's  report  would  aid  him  in  the  performance 
of  this  duty,  he  had  ample  authority  to  require  such  exceptions  to  be 
filed,  or  to  consider  such  exceptions  though  they  were  filed  late.  Coun- 
sel for  the  objecting  creditor  insists  that  rule  37  of  the  bankruptcy 
rules  makes  the  general  equity  rules  prescribed  by  the  Supreme  Court 
applicable  to  proceedings  in  bankruptcy,  and  that  by  equity  rule  66  (198 
Fed.  xxxvii,  115  C.  C.  A.  xxxvii)  the  time  for  filing  exceptions  to  the 
report  of  masters  is  fixed  at  20  days.  We  do  not  think  that  the  gen- 
eral equity  rules  can  be  applied  as  rules  of  court  in  the  performance 
of  the  administrative  work  of  courts  of  bankruptcy.  They  may  be 
looked  to  for  analogies,  but  not  as  rules.  The  Supreme  Court  itself 
has  fixed  the  rules  to  govern  courts  of  bankruptcy.  To  hold  that  the 
District  Court  was  bound  by  the  report  of  the  referee,  because  excep- 
tions were  not  filed  within  20  days,  would  deprive  that  court  of  its  duty 
both  under  the  bankruptcy  law  and  the  rules  of  the  Supreme  Court  to 
pass  upon  the  question  of  the  bankrupt's  right  to  his  discharge. 

[5]  Coming  to  the  merits  of  the  case,  we  are  clearly  of  the  opin- 
ion that  the  decision  of  the  District  Court  granting  the  bankrupt  his 
discharge  was  right  The  evidence  fails  to  show  that  bankrupt  made 
"a  false  statement  in  writing."  His  financial  statement  under  the  head 
of  "Assets"  states  that  his  stock  of  goods  is  worth  $1,000,  and  that  he 
had  cattle,  hogs,  horses,  and  implements  on  the  farm  of  the  value  of 
$2,500.  Under  the  heading  of  * 'business  liability"  there  are  numerous 
subheads  such  as,  "Owing  for  Merchandise,  Notes  or  Accounts  Past 
Due,"  "Owing  to  Banks,"  "Borrowed  Money  Other  than  Bank,"  "Tax- 
es, Rent,  or  Other  Bills  Payable,"  etc.  Opposite  these  various  items 
is  a  column  for  the  insertion  of  the  proper  amount.  This  schedule  of 
liabilities  is  left  entirely  blank  in  the  statement,  and  it  seems  to  be  con- 
tended that  because  of  these  blanks  the  bankrupt  states  that  he  owed 
nothing  that  could  properly  come  under  either  of  these  heads ;  where- 
as, in  fact,  the  evidence  shows  that  he  was  indebted  in  considerable 
sums  under  each  head.  We  do  not  think  that  an  omission  constitutes 
a  "material  statement,"  within  the  meaning  of  section  14  of  the  Bank- 
ruptcy Act.  There  is  nothing  in  any  other  part  of  the  form  which  de- 
clares that  blanks  unfilled  are  to  be  construed  as  representing  that  noth- 
ing is  owing  under  the  heading.  A  "material  statement"  means  not 
a  blank,  nor  an  inference  from  a  blank.  There  must  be  a  direct  state- 
ment, either  negative  or  positive,  which  is  false,  to  justify  the  denial 
of  the  bankrupt's  discharge. 

[6]  Again,  even  adopting  the  theory  of  appellant,  the  statement  was 
not  "false."  The  bankrupt  testifies  that  he  made  a  full  disclosure  to 
the  objecting  creditor's  agent,  and  depended  upon  that  agent  to  enter 
the  facts  according  to  such  disclosure.  The  bankrupt  signed  the  state- 
ment without  reading  it,  and  probably  without  being  able  to  understand 
its  provisions'  To  be  a  ground  for  denying  the  discharge  the  written 
statement  must  be  knowingly  and  intentionally  untrue.  Gilpin  v.  Mer- 
chants' National  Bank,  165  Fed.  607,  91  C.  C.  A.  445,  20  L.  R.  A.  (N. 
S.)  1023.  We  do  not  mean  by  this  that  a  person  who  makes  a  state- 
ment in  writing  for  the  purpose  of  obtaining  credit  shall  not  be  held 
133  C.C.A.— 28 
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responsible  for  such  statement.  In  such  a  case  negligence  easily  passes 
over  into  fraud.  The  maker  of  the  statement  is  bound  to  know  that 
it  will  be  relied  upon  and  bound  to  exercise  an  honest  judgment  to  state 
his  business  condition  truthfully.  But  if  he  is  misled  into  signing  an 
untrue  statement  by  the  creditor's  own  agent,  in  whom  he  had  a  right 
to  rely,  the  statement  is  not  "false"  within  the  meaning  of  the  statute. 
Furthermore,  to  allow  the  creditor  to  use  such  a  statement  to  defeat  a 
bankrupt's  discharge  would  permit  it  to  take  advantage  of  its  own 
wrong. 
The  decree  of  the  trial  court  is  affirmed. 


(217  Fed.  740) 

LUXURY  FRUIT  CO.  et  aL  v.  HARRIS. 

(Circuit  Court  of  Appeals,  Fifth  arcult    October  17,  1914.) 

No.  2645. 

Bankbuptct  (§  48*) — Power  of  Court — Unauthorized  Composition. 

Orders  made  I  y  a  court  of  bankruptcy  In  proceedings  against  a  bank- 
rupt corporation,  without  notice  to  the  corporation  or  Its  creditors,  or 
their  consent,  directing  that,  on  payment  into  court  by  a  stranger  to  the 
proceedings  of  a  sum  named,  tg  be  used  in  payment  of  the  claims  of  un- 
secured creditors  which  had  been  proved  up  to  that  time,  and  costs  and 
fees,  the  proceedings  should  stand  dismissed  and  the  trustee  discharged, 
and  the  person  making  such  payment  should  be  subrogated  to  the  rights 
of  the  creditors  paid,  held  without  authority. 

[Ed.  Note.— »For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  47 ;  Dec.  Dig. 
§  48.*] 

Petition  to  Superintend  and  Revise  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia;  Wm.  B.  Shep- 
pard,  Judge. 

In  the  matter  of  the  Luxury  Fruit  Company,  bankrupt.  On  petition 
by  W.  C.  Wright,  trustee,  to  revise  orders  of  the  District  Court  in  favor 
of  William  Henry  Harris.    Reversed. 

The  Luxury  Fruit  Company  was  adjudged  a  voluntary  bankrupt  March  31, 
1914.  A  receiver  was  appointed  for  its  estate,  which  consisted  princlpaUy  of 
a  peach  orchard,  upon  which  the  crop  was  rapidly  maturing.  A  meeting  of 
creditors  was  had,  and  a  trustee  elected.  The  respondent  Harris  had  been  a 
tenant  of  the  bankrupt  and  while  in  possession  as  tenant  of  the  company's 
property  had  undertaken  to  have  the  property  sold  and  himself  become  the 
purchaser.  This  sale  was  attacked  as  fraudulent  by  the  company.  Harris 
interfered  with  the  trustee  in  his  management  of  the  property  to  such  an  ex- 
tent that  the  trustee  brought  a  rule  for  contempt  against  him.  This  was  heard 
before  Hon.  William  B.  Sheppard,  Judge  presiding,  and  an  order  was  passed 
enjoining  Harris  from  interfering  with  the  trustee,  and  directing  the  trus- 
tee to  file  a  plenary  suit  against  Harris  to  remove  the  cloud  upon  the  title  to 
the  property  of  the  bankrupt  in  his  possession.  This  plenary  suit  in  equity 
was  filed  within  the  time  fixed  by  the  order. 

Harris  applied  to  the  court  for  a  modification  of  the  order  passed  on  the 
rule  for  contempt,  praying  that  he  should  be  authorized  to  give  bond  in  the 
sum  of  $5,000,  and  the  property  should  be  turned  over  to  him  pending  the 
trial  of  the  plenary  suit  At  the  same  time  the  First  National  Bank  of  Fort 
Valley,  claiming  to  be  a  secured  creditor  and  to  hold  certain  of  the  stodc  or 
tte  company  as  collateral,  filed  a  petition  attacking  the  adjudication  in  bank- 
ruptcy and  praying  the  court  to  vacate  the  order  adjudging  the  company  a 

*For  oUier  cases  see  same  topic  &  9  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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bankrupt,  and  the  election  of  a  trustee,  and  to  dismiss  the  proceedings.  In 
this  petition  the  bank  offered  to  pay  certain  of  the  unsecured  debts  scheduled 
by  the  bankrupt  and  to  satisfy  another  debt  by  the  surrender  of  a  note  which 
it  claimed  to  hold  against  the  creditor.  It  made  no  offer  to  pay  the  ex- 
penses or  costs  of  the  bankruptcy  proceeding.  A  bearing  was  had,  and  the 
court  passed  an  order,  April  25th,  as  follows: 

"In  the  United  States  District  Court  for  the  Southern  District  of  Georgia. 

"In  the  Matter  of  Luxury  Fruit  Company,  Bankrupt 

"Petition  of  First  National  Bank  of  Fort  Valley. 

"This  cause  coming  on  to  be  heard  upon  the  petition  of  the  First  National 
Bank  of  Fort  Valley,  Ga.,  a  stockholder  in  said  Luxury  Fruit  Company,  al- 
leged bankrupt,  and  it  appearing  from  the  record  that  the  adjudication  was 
made  upon  a  petition  which  did  not  disclose  that  said  petitioner  was  a  cor- 
poration or  individuals,  or  that  the  petition  was  duly  authorized  by  said  cor- 
poration, and  upon  consideration  thereof,  It  is  ordered  that  said  petitioner 
have  ten  days  from  date  hereof  to  amend  said  petition  as  it  may  be  advised, 
and  upon  failure  to  amend  in  said  time  said  petition  shall  stand  dismissed 
and  the  adjudication  thereon  revoked. 

"And  it  further  appearing  to  the  court  that  an  offer  of  compromise  is  made 
by  W.  H.  Harris  to  pay  all  unsecured  creditors  in  full  of  all  claims  and  de- 
mands and  costs  of  administration,  except  attorney's  fees,  it  is  further  or- 
dered that  the  referee,  upon  deposit  by  said  Harris  of  a  sum  in  cash  sufficient 
to  pay  all  unsecured  claims  against  said  estate,  and  the  costs  of  administra- 
tion to  the  date  of  said  compromise,  the  said  referee  shall  give  ten  days'  no- 
tice to  said  creditors  of  said  compromise  offer,  and  upon  said  meeting  being 
held  after  said  notice  and  acceptance,  the  referee  is  directed  to  pay  to  said 
unsecured  creditors  the  amounts  of  their  claims  and  the  costs  of  admini»i 
tratlon  as  provided  by  law,  which  said  payments  shall  subrogate  said  Harris 
to  all  the  rights  and  claims  of  said  unsecured  creditors  against  said  bank- 
rupt, whereupon  the  petition  in  bankruptcy  shall  be  dismissed. 

"It  Is  further  ordered  that  the  restraining  order  heretofore  granted  be  and 
the  same  is  hereby  continued  in  full  force  and  effect  until  the  provisions  of 
this  order  are  fully  determined  and  carried  out,  but  that  said  W.  C.  Wright, 
trustee  be  and  he  is  hereby  directed  to  enter  into  bond  to  Wm.  H.  Harris  in 
the  sum  of  $12,000,  conditioned  as  trustee  of  said  estate,  to  indemnify  said 
Harris  against  all  damage  which  he  may  sustain  by  reason  of  the  Issuance  of 
this  injunction  and  any  misconduct  of  said  Wright,  as  trustee,  under  and 
through  said  restraining  order. 

**It  is  further  ordered  and  adjudged  that  this  order  shall  not  prejudice  the 
Luxury  Fruit  Company  in  any  right  of  action  commenced  or  to  be  instituted 
by  it  to  set  aside  and  vacate  the  title  to  said  property  acquired  by  Harris  un- 
der and  by  virtue  of  any  foreclosure  proceedings  instituted  by  hinL 

"Ordered  and  adjudged  this  the  25th  day  of  April,  A.  D.  1914. 

"Wm.  B.  Sheppard,  Judge." 

Within  the  time  provided  by  the  order  the  bankrupt  amended  the  original 
bankruptcy  petition,  so  as  to  meet  the  objections  raised  by  the  petition  of  the 
First  National  Bank,  and  this  amendment  was  allowed.  The  trustee  also 
filed  the  bond,  conditioned  as  provided  in  the  order,  with  surety,  which  was 
approved.  No  deposit  was  made  by  Harris  and  no  notice  given  to  creditors. 
On  May  4th,  without  any  additional  pleadings  being  filed,  and  without  notice 
to  parties  or  creditors,  the  Judge,  apparently  on  his  own  motion,  passed  an 
order  as  follows: 

"In  the  United  States  District  Court  for  the  Northern  District  of  Florida. 

"In  the  Matter  of  Luxury  Fruit  Company,  Bankrupt. 

"Wm.  0.  Wright,  Trustee,  v.  William  Henry  Harris. 

"This  cause  coming  on  to  be  further  heard  and  considered  upon  the  applica- 
tion of  William  Henry  Harris  for  a  compromise  In  the  said  cause.  It  Is  or- 
dered that,  upon  a  deposit  with  the  referee  of  this  court  by  the  said  Harris  of 
the  sum  of  sixteen  hundred  seventy-one  dollars  and  ninety  cents  ($1,671.90) 
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to  cover  the  amouilt  of  unsecured  claims  proved  against  said  estate  of  said 
alleged  bankrupt,  and  the  further  sum  of  two  thousand  five  hundred  dollars 
($2,500.00)  as  a  deposit  to  cover  the  reasonable  cost  of  administration  here- 
after to  be  heard  and  determined,  and  to  be  fixed  as  the  court  may  be  ad- 
vised, the  reasonable  commissions  to  be  allowed  the  trustee,  as  well  as  actual 
operating  expenses  to  be  proved,  together  with  a  reasonable  attorney's  fee.  In- 
cluding the  costs  and  commissions  of  the  referee  and  clerk  to  be  hereafter 
ascertained  and  allowed,  and  upon  the  above  provisions  being  carried  out  the 
trustee  herein  shall  stand  discharged  and  the  petition  dismissed. 
"Done  and  ordered  this  the  4th  day  of  May,  A.  D.  1914. 

"Wm.  B.  Sheppard.  Judge.** 

This  petition  seeks  to  superintend  and  revise  the  orders  of  April  25  and 
May  4,  1914. 

The  Errors  Assigned. 

Briefly  stated,  the  21  assignments  of  error  may  be  summarized  as  follows: 
First  The  order  of  April  25th  is  contrary  to  the  Bankruptcy  Act  and  the 
practice  prescribed  In  bankruptcy  cases,  and  is  erroneous: 

(a)  Because  it  provided  for  an  irregular  composition,  not  In  accordance 
with  the  statute,  in  that  the  composition  was  to  be  made  by  a  third  party,  not 
even  a  creditor,  and  not  by  the  bankrupt;  the  bankrupt  alone  being  author- 
ized to  submit  an  offer  of  composition. 

(b)  Because  no  offer  of  composition  or  compromise  was  submitted  by  Har- 
ris, the  only  offer  being  by  the  First  National  Bank,  and  that  upon  entirely 
different  terms  from  those  provided  in  the  order. 

(c)  Because  the  compromise  was  for  the  benefit  of  Harris,  who  was  not 
even  a  creditor,  but  with  whom  the  trustee  was  litigating  the  title  to  certain 
property  of  the  bankrupt  without  regard  to  the  rights  or  interest  of  the  bank- 
rupt or  any  of  its  creditors. 

(d)  Because  said  order  provided  for  the  subrogation  of  Harris  to  the  rights 
of  the  creditors  whose  claims  he  should  take  up,  without  regard  to  the  rights 
or  interest  of  the  bankrupt  or  of  the  creditors ;  no  such  subrogation  being  au- 
thorized by  the  Bankruptcy  Act 

(e)  Because  said  order  wholly  disregarded  the  rights  of  the  secured  cred- 
itors or  of  any  unsecured  creditors  who  might  thereafter  prove  their  claims 
within  the  time  allowed  by  law. 

(f)  Because  the  procedure  provided  In  the  order  is  wholly  unauthorized  by 
the  Bankruptcy  Act  and  the  general  orders  promulgated  by  the  Supreme  Ck>urt 

(g)  Because  said  order,  in  so  far  as  the  same  required  the  giving  of  a  bond 
by  the  trustee,  is  entirely  unauthorized  by  law;  the  trustee  having  been  di- 
rected to  bring  a  plenary  suit  to  cancel  a  cloud  upon  the  title  to  the  property 
of  the  bankrupt  in  his  possession. 

(h)  Because  said  order  was  not  in  any  particular  authorized  by  the  plead- 
ings. 

Second.  The  order  of  May  4th  was  erroneous: 

(a)  Because  It  provided  for  an  unauthorized  compromise  by  a  person  not  a 
party  to  the  record,  save  as  a  defendant  in  a  rule  for  contempt 

(b)  Because  there  were  no  pleadings  whatever  to  support  said  order. 

(c)  Because  the  order  was  passed  without  regard  to  the  wishes,  rights,  or 
interest  of  the  bankrupt  or  any  of  its  creditors,  secured  or  unsecured. 

(d)  Because  the  sums  fixed  by  the  court,  upon  the  payment  of  which  the 
bankruptcy  petition  was  ordered  dismissed,  were  wholly  Insufficient  to  pay  the 
unsecured  claims  and  the  costs  and  expenses  of  the  bankruptcy  administra- 
tion. 

(e)  Because  said  order  provided  for  the  dismissal  of  the  petition  and  the 
discharge  of  the  trustee  without  notice  to  creditors;  such  notice  being  ex- 
pressly required  by  sections  58  and  69g  of  the  Bankruptcy  Act 

(f)  Because  the  procedure  provided  In  said  order  is  wholly  contrary  to  the 
provisions  and  requirements  of  the  Bankruptcy  Act 

Orville  A.  Park  and  Geo.  S.  Jones,  both  of  Macon,  Ga.,  for  peti- 
tioners. 
John  R.  L.  Smith,  of  Macon,  Ga.,  opposed. 
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Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

PER  CURIAM.  The  orders  we  are  called  upon  to  review  were  in- 
tended apparently  to  effect  a  compromise  by  which  the  real  estate 
scheduled  by  the  bankrupt  corporation  would  be  delivered  to  the  claim- 
ant, Harris,  upon  his  paying  the  costs  of  court,  including  the  costs  of  ad- 
ministration by  the  trustee  and  attorney's  fees,  and  providing  for  the 
payment  of  unsecured  creditors  who  up  to  that  time  had  proved  their 
claims,  and  to  result  in  a  discontinuance  of  the  bankrupt  proceedings. 

The  order  of  April  25th  provided  that  the  offer  of  Harris  to  pay  all 
unsecured  creditors  and  costs  of  court  and  costs  of  administration, 
except  attorney's  fees,  should  be  referred  for  consideration  and  ac- 
ceptance to  a  meeting  of  creditors  after  ten  days'  notice,  which  looks 
somewhat  to  the  composition  which  is  provided  for  in  the  Bankruptcy 
Act ;  but  the  subseiquent  order  of  May  4th  practically  vacates  the  order 
of  April  25th  in  this  respect,  dispensing  with  the  creditors'  meeting  and 
providing  that  on  compliance  by  Harris  in  making  deposits  to  the 
amount  of  $4,171.90  the  trustee  shall  stand  discharged,  and  the  petition 
in  bankruptcy  be  dismissed.  From  our  examination  of  the  case,  we 
find  no  law  or  authority  for  either  one  of  the  orders.  Each  seems  to 
be  amenable  to  nearly  all  the  objections  urged  in  the  assignment  of  er- 
rors. 

It  is  therefore  ordered  that  the  petition  to  superintend  and  revise 
herein  be  granted,  and  that  the  orders  of  April  25,  1914,  and  May  4, 
1914,  in  the  court  below,  be  reversed ;  costs  to  be  paid  by  the  respond- 
ent. 


(217  Fed.  743) 

In  re  DI  COLA. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  10,  1914.) 

No.  1860. 

Bankruptcy  (|  272*) — Trustee — Settlement  op  AccouNTa 

A  trustee  in  bankruptcy  and  his  counsel,  after  a  successful  prosecution 
of  the  bankrupt  and  others  for  concealing  property  of  the  estate,  made  a 
settlement  by  which  the  defendants  restored  the  property  and  also  paid  a 
sum  in  cash  to  be  used  in  paying  the  cost  of  the  criminal  case,  Including 
attorney's  fees  and  also  the  expenses  of  administration  of  the  estate,  and 
the  money  was  so  used  by  the  attorneys  with  the  knowledge  of  the  cred- 
itors. Held  that,  while  such  money  belonged  to  the  estate,  to  be  held  and 
accounted  for  by  the  tmstee  as  other  property,  it  was  within  the  discre- 
tion of  the  court  to  refuse  to  surcharge  his  account  further  than  to  deny 
him  credit  for  any  part  of  the  expenses  of  administration. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  11  572.  673: 
Dec.  Dig.  8  272.'»] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Pennsylvania,  in  Bankruptcy ; 
James  S.  Young,  Judge. 

In  the  matter  of  Vincent  Di  Cola,  bankrupt.  On  petition  to  revise 
an  order  settling  the  accounts  of  the  trustee.    Affirmed. 

*For  oUier  cum  sm  lame  topic  A  §  numbbr  in  'Oec.  A  Am.  Digs.  1907  to  dat«.  A  Rep'r  Indexes 
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Albert  Y.  Smith,  of  Pittsburgh,  Pa.,  for  petitioner. 

Edw.  Y.  Breck,  of  Pittsburgh,  Pa.,  for  excepting  creditors. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  This  is  a  petition  to  revise  an 
order  made  by  the  late  Judge  Young  in  the  District  Court  for  the  West- 
em  District  of  Pennsylvania,  distributing  a  fund  in  bankruptcy.  The 
facts  upon  which  the  order  is  based  are  found  by  the  learned  judge,  and 
in  this  proceeding  are  to  be  taken  as  true.  His  opinion — which  has  not 
been  reported — is  as  follows: 

Tbis  case  comes  before  us  upon  tbe  report  of  tbe  referee  and  exceptions 
thereto  by  tbe  creditors  and  by  the  trustee.  The  history  of  this  bankruptcy 
proceeding  is  necessary  to  an  understanding  of  the  case. 

The  trustee,  having  received  information  tliat  Di  Cola,  the  bankrupt,  had 
concealed  his  assets,  the  trustee,  through  Ids  attorneys,  brought  prosecutions 
against  Di  Cola  and  his  confederates,  Ciauri  and*  Blandi,  in  the  court  of 
quarter  sessions  of  the  county  of  Allegheny,  in  this  district,  and  they  were 
found  guilty.  Thereupon  the  defendants,  on  March  8,  1911,  delivered  to  H. 
E.  Brooks,  Jr.,  the  trustee  in  bankruptcy,  and  to  John  N.  Piatt,  his  attorney, 
certain  goods  and  merchandise  and  the  sum  of  $2,500  in  cash,  this  delivery 
being  evidenced  by  the  following  writing: 

"We,  H.  E.  Brooks,  Jr.,  trustee  in  bankruptcy  of  the  estate  of  Vincent  Di 
Cola,  and  John  N.  Piatt,  attorney,  do  hereby  certify  and  declare  that  we  have 
this  day  received  bill  of  sale  from  Oiacomo  Blandi,  A.  Morturano  Blandi,  and 
Vincenzo  Ciauri  for  the  goods,  wares,  merchandise,  etc.,  contained  in  the 
store  rooms  and  buildings  situate  at  No.  401  and  403 1^  Larimer  avenue,  and 
at  the  comer  of  Laurel  and  Edmund  streets,  Pittsburgh,  Pa.,  and  of  the 
goods  held  in  storage  in  the  Steubenville  Transfer  &  Storage  Company,  in 
the  name  of  G.  Blandi,  together  with  the  sum  of  twenty-five  hundred  dollars 
($2,500.00)  in  cash,  to  be  returned,  however,  to  the  said  Giacomo  Blandi,  A. 
Morturano  Blandi,  and  Vincenzo  Ciauri,  in  the  event  of  the  court  of  quarter 
sessions  of  Allegheny  county  in  certain  proceedings  therein  pending  between 
the  commonwealth  of  Pennsylvania  and  Vincent  Di  Cola  et  a1.,  refusing  or 
failing  to  suspend  sentence  of  imprisonment  upon  the  above-named  parties, 
upon  payment  of  costs.  H.  E.  Brooks,  Trustee. 

**John  N.  Piatt,  Attorney. 

'•Witness:   William  A.  Jordan, 
"March  8,  1911." 

The  purpose  of  this  transaction  is  shown  by  the  evidence  to  liave  been  to 
induce  the  creditors  to  consent  to  leniency  being  extended  to  the  defendants 
by  the  court  of  quarter  sessions.  The  defendants  were  treated  by  the  court 
with  such  leniency  that  the  trustee  and  his  attorneys  were  allowed  to  retain 
the  goods  and  money.  It  appears  from  the  evidence  that  the  $2,500  (to  be 
exact,  $2,495)  was  received  by  Piatt,  attorney  for  the  trustee,  who  did  not  pay 
it  over  to  the  trustee,  but  deposited  it  to  his  own  account  and  distributed  it 
by  paying  to  the  trustee  $500  thereof,  and  the  balance  to  certain  expenses  to 
detectives,  witnesses  and  others,  including  the  counsel  fees  to  himself  and  as- 
sociate in  the  criminal  proceeding.  This  conduct  on  the  part  of  Piatt  and 
the  trustee  presents  an  unusual  and,  we  hope,  a  very  rare  state  of  affairs-  in 
the  administration  of  bankrupts'  estates. 

Let  us  clearly  state  at  the  outset  that  the  trustee  owed  the  duty  to  the 
creditors  of  securing  for  them  the  assets  of  the  bankrupt  It  was  his  duty  to 
investigate,  to  find  and  secure  the  assets,  and  to  use  the  law  to  aid  him.  He 
was  authorized  to  and  did  employ  attorneys  to  advise  and  assist  him  in  the 
performance  of  his  duties,  and  these  attorneys  owed  to  him  and  to  the  court 
of  which  they  were  officers  the  duty  of  advising  and  assisting  him  in  securing 
the  assets.  The  duty  of  each  was  plain.  The  trustee  and  his  counsel  evi- 
dently misunderstood  their  relation  to  the  bankruptcy  case,  and  when  the 
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settlement  after  conviction  of  the  criminal  case  was  proposed,  they  undoubt- 
edly regarded  the  settlement  as  to.  the  $2,500  as  having  nothing  to  do  with 
the  bankruptcy  proceeding,  for  they  submitted  to  the  creditors  the  proposition 
of  settlement,  fully  informed  them  that  the  goods  surrendered  were  to  go  to 
the  trustee  for  sale  and  the  fund  arising  therefrom  to  be  distributed  by  the 
trustee  to  the  creditors,  and  the  $2,500  to  be  used  for  the  expenses  of  the 
criminal  proceeding,  including  the  attorney's  fees  of  Piatt  and  his  associate. 
Stein,  and  the  expenses  of  the  administration  of  the  bankrupt's  estate,  so 
that  the  proceeds  of  the  stock  of  goods  surrendered  might  go  to  the  creditors 
free  of  the  expenses  of  administration.  The  evidence  shows  that  not  only 
was  this  all  represented  to  the  creditors,  but  to  the  court  of  quarter  sessions 
when  the  defendants  were  called  for  sentence.  The  evidence  before  the  ref- 
eree clearly  shows  this,  and  also  that  that  was  still  their  beUef  at  the  time 
of  the  hearing  before  the  referee.  We  may  conclude,  therefore,  that  the  cred- 
itors, the  trustee,  and  the  counsel  for  the  trustee  had  the  erroneous  belief 
that  they  might  receive  the  $2,500  from  the  defendants,  consider  It  as  a  fund 
separate  from  the  estate,  and  apply  it  to  the  expenses  of  prosecution  and  to 
the  expense  of  administering  the  general  estate  of  the  bankrupt  without  bring- 
ing it  into  court  as  part  of  the  estate,  where  the  expenses  might  have  been 
investigated  and  paid.  How  they  could  have  had  such  a  belief  is  difficult 
to  understand,  when  we  consider  that  the  trustee — ^in  unearthing  the  con- 
cealed goods,  in  his  investigation  thereof,  in  his  efforts  to  punish  the  fraud- 
ulent debtor  and  his  associates  for  the  concealment  of  the  goods,  in  his  nego- 
tiations for  the  settlement  and  leniency  with  the  defendants — was  acting  as 
the  representative  of  the  estate,  and  was  using  all  the  weight  that  he  had  as 
such  representative  and  of  the  creditors  back  of  him  in  the  prosecution  and 
subsequent  efforts  at  settiement  The  receipt  of  the  trustee  and  his  attor- 
ney makes  no  distinction  between  the  goods  surrendered  and  the  cash.  Fairly 
considered,  why  should  a  part  of  the  consideration,  to  wit,  the  goods,  be  re- 
garded as  belonging  to  the  estate,  and  the  other  part,  to  wit,  the  money,  $2,- 
500,  be  not  so  regarded?  The  evidence  clearly  shows  that  the  creditors,  the 
trustee,  and  attorneys  for  the  trustee  had  the  erroneous  belief  that  assets  be- 
longing to  the  estate  could  be  partly  distributed  by  the  consent  of  the  cred- 
itors. The  assets  of  the  bankrupt,  from  whatever  source  derived,  belong  to 
the  estate,  must  be  collected  by  the  trustee  for  the  estate  and  accounted  for 
by  him  to  the  court  The  $2,500  cash  was  part  of  the  estate  clearly  to  be  ac- 
counted for  by  the  trustee,  and  primarily  liable  for  expenses,  those  expenses 
to  be  determined  upon  a  proper  hearing  after  the  money  had  been  accounted 
for  and  the  expenses  passed  upon.  This  court  unqualifiedly  condemns  any 
attempt  on  the  part  of  the  receivers,  creditors,  or  attorneys  in  a  bankruptcy 
proceeding  to  dispose  of  any  part  of  the  bankrupt  estate  except  in  the  man- 
ner prescribed  by  the  Bankruptcy  Act,  and  that  is  by  bringing  into  the  hands 
of  the  officers  having  charge  of  the  estate  all  the  assets  thereof,  by  the  filing 
of  accounts  showing  on  the  one  side  the  money  received  and  on  the  other  the 
credit  claimed. 

While  the  referee  was  of  opinion  that  this  money  was  part  of  the  bank- 
rupt estate,  he  refused  to  surcharge  the  trustee  with  it  because  it  did  not 
come  into  his  hands,  but  was  received  and  distributed  by  Piatt  in  paying  the 
expenses  of  the  criminal  case.  We  cannot  escape  from  the  conclusion  that 
the  trustee  ought  not  to  be  surcharged  with  this  sum.  It  is  true  he  was  neg- 
ligent in  not  commencing  appropriate  proceedings  to  recover  the  money  from 
his  attorney.  He  was  probably  placed  in  a  position  where  he  did  not  realize 
his  duty  in  this  respect  His  attorneys,  and  the  creditors,  as  shown  by  the 
evidence,  as  we  have  found,  both  seem  to  have  regarded  the  $2,500  paid  by 
the  defendants  in  settlement  of  the  criminal  cases  as  a  fund  to  be  used  in 
paying  the  expenses  of  those  cases  and  of  the  administration  of  the  estate,  so 
that  the  money  realized  from  the  sale  of  the  bankrupt's  assets  would  be  un- 
diminished by  any  costs  of  administration  such  as  trustee's  commission  and 
attorney's  fees.  We  can  well  understand  that  a  trustee  placed  in  this  posi- 
tion would  not  be  vigilant  to  see  that  the  money  passed  through  his  hands, 
but  would  allow  the  money  to  be  used  for  the  purpose  for  which  his  attor- 
neys, with  the  knowledge  of  the  creditors,  intended  to  use  it.  The  attorney 
for  the  trustee  should  have  paid  over  to  the  trustee  the  $2,500,  and  it  should 
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have  been  accounted  for  by  the  trustee,  and  the  expenses  and  attorney's  fees 
claimed  as  a  credit  to  be  passed  upon  by  the  court.  Unfortunately,  by  the 
conduct  of  Piatt  In  keeping  this  money  and  distributing  it,  this  court  is  pre- 
vented from  administering  that  part  of  the  estate  at  this  time.  The  attor- 
neys for  the  trustee,  the  trustee  himself,  and  the  creditors,  having,  as  we  have 
seen,  erroneously  treated  the  $2,500  as  a  fund  to  be  used  in  pajring  the  ex- 
penses of  the  criminal  proceeding  and  the  general  expenses  of  administration, 
and  the  trustee  by  not  compelling  Piatt  to  deliver  the  $2,500  to  him,  and  Piatt 
by  not  delivering  the  money  to  the  trustee,  having  made  it  impossible  to  make 
that  sum  a  part  of  the  estate,  we  must,  for  the  purposes  of  this  case,  consider 
whether  or  not  the  trustee  has  claimed  credit  in  his  account  for  expenses 
that  should  have  been  paid  out  of  this  fund  of  $2,500.  Let  us  examine  the 
evidence  and  see  what  expenses  were  to  be  paid  out  of  this  fund. 

Stein,  on  page  4  of  the  testimony,  says:  "Many  offers  of  settlement  were 
made,  the  result  of  which  was  that  all  the  creditors  were  called  to  my  office 
on  April  5th.  There  were  probably  30  creditors  present  In  person  or  by  coun- 
sel, and  it  was  explained  to  them  that  the  bankrupt  was  willing  to  turn  over 
all  the  goods  that  we  claimed  had  been  fraudulently  moved,  and  would  also 
pay  the  sum  of  $2,.500  in  cash  to  be  used  in  defraying  all  the  expenses  the 
creditors  had  been  put  to,  so  that  the  goods,  when  sold,  would  go  to  the  cred- 
itors without  any  deductions  whatsoever." 

And  again,  on  page  186:  "After  the  receipt  of  the  money.  It  was  fully  ex- 
plained in  my  presence  at  several  meetings  of  the  creditors  in  my  office  that 
this  money  was  to  be  used.  In  case  of  a  light  or  suspended  sentence  on  the 
defendants,  to  pay  all  the  expenses  connected  with  the  criminal  proceedings 
for  which  the  trustee  had  obligated  himself  to  pay;  and  in  addition  to  pay- 
ing all  such '  exi)enses,  the  trustee  also  was  to  pay  all  the  expenses  connected 
with  the  bankruptcy  proceedings,  and  every  other  Item  of  expense  connected 
with  all  the  cases." 

Piatt,  on  page  160,  testifies:  **The  idea  was  to  execute  a  receipt  acknowl- 
edging that  the  three  stores'  contents,  and  the  goods  of  Steubenville  were  to 
be  held  by  Brooks  In  escrow,  pending  the  prosecution  of  the  criminal  charges 
in  criminal  court,  and  the  $2,495  was  placed  in  my  hands  to  pay  the  fees  of 
the  attorneys  in  the  criminal  proceedings,  and  also  in  the  bankruptcy  proceed- 
ings and  cover  all  the  costs  of  the  estate." 

Mr.  Rodgers,  an  attorney  for  a  creditor,  on  page  146,  testifies:  "We  finally 
signed  it  on  the  representations  made  by  Mr.  Brooks  and  by  his  counsel  to  us 
all  there  that  he  had  $5300  for  distribution  to  the  creditors  of  the  estate; 
that  the  entire  expenses  were  to  be  paid  out  of  a  fund  of  $2,500  which  had 
been  raised  by  the  defendants  in  the  criminal  prosecution  and  paid  in  addi- 
tion for  that  purpose." 

It  is  thus  conclusively  shown  that  all  the  expenses  of  the  administration 
were  to  be  paid  from  this  fund.  The  creditors  had  contributed  $945  to  be 
used  in  the  prosecution,  and  that  and  the  $2,500,  a  fund  of  $3,445,  was  in  the 
hands  of  the  trustee  and  attorneys  to  pay  all  the  expenses. 

We  now  turn  to  the  account  of  the  trustee  to  determine  whether  or  not 
credits  are  claimed  for  expenses  that  should  have  been  paid  from  the  $2,500, 
and  we  find  that  the  trustee  has  claimed  credit  for  $2,610.39  for  expenses  of 
administration.  The  trustee  and  his  attorneys  having  undertaken  to  pay 
those  expenses  out  of  the  $2,500  received  from  the  bankrupt,  they  should  be 
held  to  that  and  no  expenses  should  be  charged  against  the  estate,  so  that 
the  fund  of  $4,376  shown  on  the  debit  side  of  the  account  may  go  to  the  cred- 
itors undiminished  by  expenses. 

As  this  will  result  in  the  trustee  being  surcharged  with  all  those  expenses, 
$2,610.39.  he  is  entitled  to  have  returned  to  him  by  his  attorneys  two-thirds 
of  the  $2,610.39,  less  $500  already  received  by  him  from  Piatt,  and  the  sum 
of  $1,024.51  disallowed  by  the  referee,  or  the  sum  of  $723.92.  That  there  will 
be  no  hesitation  on  the  part  of  the  attorneys  to  make  this  payment,  we  con- 
clude from  the  testimony  of  Mr.  Stein,  who,  on  page  187,  testified:  "I  want 
it  distinctly  understood  that  the  fee  to  myself,  Mr.  Piatt,  and  Mr.  Brooks  was 
to  be  one-third  of  whatever  would  be  remaining  after  all  the  administration 
expenses  were  paid.  If  Mr.  Brooks  proves  that  he  has  any  additional  ex- 
penses, I  want  it  understood  that  Mr.  Piatt  and  I  pay  two-thirds  of  it" 
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The  trustee  must  be  surcharged  with  all  the  Items  on  the  credit  side  of  his 
account,  leaving  the  balance  for  distribution,  the  amount  shown  on  the  debit 
side  of  his  account,  namely,  $4,376. 

We  are  not  to  be  understood  as  giving  countenance  to  the  practice  ex- 
emplified by  this  case  of  allowing  any  portion  of  the  estate  to  be  administered 
except  in  the  way  prescribed  by  the  Bankruptcy  Act,  and  that  is  by  account- 
ing for  all  the  assets  on  the  one  side  and  the  expenses  on  the  other,  and  it  is 
only  because  the  trustee  and  his  attorneys,  with  the  consent  of  the  creditors, 
have  put  the  case  in  the  present  condition  that,  in  order  to  do  equity  among 
all  the  persons  interested,  we  have  disposed  of  the  case  in  accordance  with 
the  plan  adopted  by  the  parties  as  shown  by  the  evidence. 

Distribution  was  thereupon  directed,  and  the  controversy  has  now 
been  brought  to  this  court  by  the  petition  under  consideration. 

Upon  the  foregoing  facts,  we  find  no  error  that  needs  correction, 
and  accordingly  the  order  is  affirmed. 


(217  Fed.  747) 
NEW  YORK  &  PHILADELPHIA  COAL  &  COKE  CO.  v.  MEYERSDALE 

COAL  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  10,  1914.) 

No.  1878. 

1,  Corporations  (|  433*) — Contracts — ^Authority  of  Officer. 

Where  correspondence  relating  to  a  contract  for  the  sale  of  coal  was 
signed  in  the  name  of  a  coal  company  by  its  secretary,  who  was  also  de- 
scribed on  the  letter  head  as  treasurer  and  general  manager,  such  evi- 
dence was  sufficient  to  take  the  question  of  his  authority  to  make  the  con- 
tract on  behalf  of  the  company  to  the  jury  in  an  action  for  its  breach. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1706,  1719, 
1738,  1744;   Dec.  Dig.  S  433.  ♦! 

2.  Sales  (§  32*) — Offers  and  Acceptance  by  Correspondence — Requisites 

AND  Validity. 

Correspondence  between  a  coal  company  and  a  prospective  customer, 
which  showed  a  complete  meeting  of  minds  upon  all  of  the  terms  of  a 
contract  for  the  future  delivery  of  coal,  held  to  constitute  a  binding  con- 
tract, although  a  formal  contract  embodying  such  terms,  submitted  by  the 
purchaser,  was  not  executed  by  the  seller. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  §  69 ;  Dec.  Dig.  §  32.*} 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania ;  Charles  P.  Orr,  Judge. 

Action  at  law  by  the  New  York  &  Philadelphia  Coal  &  Coke  Company 
against  the  Meyersdale  Coal  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Henry  W.  Hardon,  of  New  York  City,  for  plaintiff  in  error. 
E.  C.  Higbee  and  Sterling,  Higbee  &  Matthews,  all  of  Uniontown, 
Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

J,  B.  McPHERSON,  Circuit  Judge.    The  plaintiff  in  this  suit,  a  New 

Jersey  corporation  doing  business  in  New  York  City,  is  seeking  to  re- 

— — . ^ * 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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cover  damages  from  the  Meyersdale  Coal  Company,  a  Pennsylvania  cor- 
poration mining  bituminous  coal  in  the  western  part  of  the  state.  The 
statement  of  claim  asserts  that  a  contract  to  deliver  coal  was  made  by 
correspondence  in  August,  1912,  while  the  principal  defense  is  a  denial 
of  the  contract.  The  trial  judge  sustained  the  defense  and  entered  a 
compulsory  nonsuit,  refusing  a  subsequent  motion  to  set  it  aside.  Un- 
der the  Pennsylvania  practice  such  a  motion  is  necessary  before  a  writ 
of  error  can  be  taken. 

The  facts  are  as  follows : 

Earlv  in  August,  1912,  a  representative  of  the  plaintiff  called  upon 
the  defendant  in  Pennsylvania,  and  had  some  conversation  concerning 
a  proposed  contract  for  the  sale  of  coal.  On  August  9th  the  defendant 
wrote  the  following  letter; 

''Meyersdale,  Pa.,  Aug.  9,  1912. 

'•New  York  &  PhUa,  Coal  ft  Coke  Ca,  Produce  Exchange  Building,   New 
York,  N.  Y. — Gentlemen: 

**We  had  a  Tery  pleasant  caU  this  morning  from  your  representatiye,  Mr. 
Burrows,  and  made  him  a  quotation  on  contract  for  deliveries  to  run  to  April 
1,  1913,  at  $1  per  gross  ton,  f.  o.  b.  cars  our  mine,  on  our  Stauffer  No.  1  coal. 
This  to  be  shipped  at  the  rate  of  from  2,000  to  2,500  tons  per  month. 

"Trusting  that  this  quotation  will  meet  with  your  approval,  and  that  we 
will  be  favored  with  your  order,  which  will  receive  our  prompt  and  careful 
attention,  we  are, 

"Very  truly,  Meyersdale  Coal  Co., 

••W.  T.  Hoblltzell,  Secretary." 

To  this  letter  the  plaintiff  replied  on  August  13th: 

"Your  letter  of  the  9th  instant  was  duly  received  by  us,  and  we  note  its 
contents. 

•*We  have  to-day  taken  the  matter  up  with  our  Mr.  Burrows,  and  have  de- 
cided to  accept  your  offer  for  2,500  tons  per  month  of  your  Stauffer  No^  1 
coal  from  August  15,  1912,  to  March  31,  1913,  at  the  price  of  ^.00  per  ton  of 
2,240  lbs.  f.  o.  b.  cars  at  the  mine.  You  can  commence  shipment  on  this  con- 
tract on  Thursday  next,  the  15th  instant,  which  wiU  mean  that  for  the  last 
half  of  August  you  will  have  to  send  us  1,250  tons.  Please,  until  further  no- 
tice, consign  the  coal  to  us  at  the  St  George  coal  piers,  Staten  Island,  N.  Y. 
You  understand  that  we  wish  the  monthly  shipment  spread  over  each  month, 
and  by  that  we  mean  not  to  ship  any  large  amount  on  one  day  and  then  not 
ship  any  more  for  a  long  time.  We  wiU  in  the  course  of  a  few  days  make  up 
the  form  of  contract  covering  this  purchase,  and  send  it  to  you,  and  in  the 
meantime  this  letter  will  be  sufficient  authority  for  you  to  go  ahead  with 
shipments. 

"Please  do  not  forget  that  when  our  Mr.  Burrows  was  at  your  Stauffer 
mine  on  Friday  last  he  saw  that  the  coal  was  by  no  means  as  clean  as  it 
should  be,  and  so  reported  it  to  your  Mr.  W.  T.  Hoblltzell,  and  he  promised 
that  he  would  do  his  utmost  to  have  the  coal  made  cleaner,  which  we  trust 
will  be  done,  as  dirty  coal  is  of  no  use  in  our  business." 

On  August  16th  the  plaintiff  wrote  again,  saying : 

"We  wrote  you  last  on  the  13th  instant,  and  have  not  since  received  any 
of  your  esteemed  favors. 

"We  herewith  hand  you  the  contract  for  the  18,750  tons  of  Stauffer  Na  1 
coal,  that  we  have  bought  from  you,  and  wiU  be  glad  if  you  wiU  sign  it  and 
return  one  of  the  copies  to  us.  We  have  made  this  contract  to  read  the  same 
as  our  contracts  with  others,  and  we  have  no  doubt  you  will  find  It  satis- 
factory," 
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In  this  letter  of  August  16th  the  following  writing  was  inclosed : 

*This  contract  made  this  thirteenth  day  of  August,  1912,  by  and  between 
the  Meyersdale  Coal  Company,  of  Meyersdale,  Pa.,  hereinafter  called  the 
seller,  and  the  New  York  and  Philadelphia  Coal  and  Coke  Company,  of  New 
York,  N.  Y.,  hereinafter  called  the  buyer.  The  seller  agrees  to  sell,  and  the 
buyer  agrees  to  buy,  18,750  tons,  of  2,240  pounds,  of  StaufTer  No.  1  bituminous 
coal  from  the  seller's  mine  at  Listie,  Pa.,  for  7%  months,  beginning  on  August 
15  or  16,  1912,  and  ending  on  March  81,  1913,  on  the  following  terms  and  con- 
ditions: 

•*Price  to  be  $1  per  ton  of  2,240  pounds  free  on  board  cars  at  the  mine. 

"The  seller  is  to  deliver  and  the  buyer  is  to  take  2,500  tons  of  2,240  pounds 
monthly  during  the  term  of  this  contract,  excepting  during  the  last  half  of 
August,  1912,  during  which  period  the  seller  is  to  deliver  and  the  buyer  is 
to  take  1,250  tons  of  2,240  pounds. 

"Payments  are  to  be  made  by  the  buyer  mailing  Its  check  to  the  seller  at 
Meyersdale,  Pa.,  not  later  than  the  20th  day  of  each  month  for  all  the  coal 
shipped  it  from  the  mine  during  the  previous  month. 

"Railroad  weights  are  to  govern  all  payments. 

"The  seller  agrees  to  do  its  utmost  to  keep  all  the  coal  delivered  to  the 
buyer  under  this  contract  as  clean  as  possible. 

"It  is  hereby  agreed  that  if  the  seller  should  at  any  time  during  the  life  of 
this  contract  desire  to  directly  or  indirectly  sell,  lease,  transfer,  or  in  any 
other  way  dispose  of  its  Stauffer  mine  at  Listie,  Pa.,  or  the  coal  therein,  it 
can  only  do  so  provided  it  can  make  arransrements  for  this  contract  to  be 
carried  Out  in  all  its  terms  and  conditions  to  its  end  on  the  31st  day  of  March, 
1913. 

"The  parties  to  this  contract  are  not  to  be  held  responsible  for  failure  to 
deliver  or  receive  the  coal  in  case  of  strikes  or  accidents,  failure  or  delay  of 
transportation  facilities,  or  other  causes  beyond  their  control,  both  at  the 
mine,  and  at  tidewater  or  other  places. 

"Accepted :  Accepted : 


New  York  &  Philadelphia  Coal  &  Coke  Co., 
[Signed]    Robt.  H.  Burrows,  Treasurer." 


It  will  be  observed  that  certain  terms  are  proposed  by  this  writing 
that  had  not  yet  appeared  in  the  correspondence,  and  accordingly  the 
letter  and  the  writing  taken  together  must  be  regarded  as  a  new  offer. 
With  the  exception  of  one  term,  the  defendant  accepted  this  offer  on 
August  19th  in  the  following  letter : 

"Your  favor  of  August  16th  received,  with  contract  inclosed.  In  reply  we 
note  that  you  have  made  this  contract  to  read  as  from  August  15th.  Owing 
to  the  shortage  of  cars  that  we  have  had  during  August  and  on  account  of 
some  orders  that  we  have  had  on  hand,  it  is  necessary  for  us  to  ask  that  you 
make  this  contract  to  read  from  September  1st,  at  a  monthly  rate  of  2,500 
tons  to  March  3l8t,  1913. 

"If  it  is  at  all  possible  for  us  to  do  so,  we  will  make  up  the  tonnage  as  from 
Augusl  15th,  but  do  not  want  to  bind  ourselves  up  for  any  shipments  before 
September  1st,  as  it  is  going  to  take  us  until  that  time  to  clean  up  orders 
that  we  have  on  hand. 

"Kindly  advise  if  this  will  be  satisfactory. 

"Very  truly,  Meyersdale  Coal  Co., 

•'W.  T.  HoblitzeU,  Secretary." 

On  August  20th  the  plaintiff  agreed  to  the  proposed  change  of  date 
from  August  15th  to  September  1st,  saying: 

"We  have  your  letter  of  yesterday  and  note  Its  contents.  It  is  quite  agree- 
able to  us  to  make  the  contract  to  read  from  September  1,  1912,  at  the  month- 
ly delivery  of  2,500  tons  to  March  31,  1913,  as  you  request  We  now  there- 
fore hand  you  the  contract  drawn  up  covering  this  period  of  seven  months, 


444  133  O.  C.  A.  REPORTS 

and  ask  that  yon  will  kindly  si  en  the  same  and  return  one  copy  to  ns,  and 
also  please  return  us  the  two  other  forms  that  we  sent  you. 

"If  you  will  find  It  convenient  to  swid  us  any  of  your  Stauffer  coal  daring 
the  balance  of  this  month  at  the  price  of  $1  per  ton  of  2,240  pounds  f.  o.  b. 
cars  at  the  mine,  you  can  do  so  as  a  separate  deal  from  the  contract,  and  you 
can  send  It  to  St.  George  coal  piers,  N.  Y. 

"Did  you  receive  our  letter  of  the  13th  of  this  month,  as  we  have  had  no 
acknowledgment  of  it  from  you.** 

The  price  of  coal  began  to  rise  early  in  September,  and  (whether  for 
this  or  for  some  other  reason)  the  defendant  made  no  deliveries.  On 
February  15,  1913,  the  plaintiff  brought  a  suit  in  equity  in  the  Western 
district  of  Pennsylvania,  and  on  June  24th  this  was  transferred  by 
Judge  Yoimg  to  the  law  side  of  the  court.  In  the  Court  of  Appeals 
there  was  some  dispute  whether  the  agreement  (if  made  at  all)  was  an 
entire  contract,  and  whether  the  suit  had  been  prematurely  brought  be- 
cause the  bill  in  equity  was  filed  before  April  1st.  Naturally  this  ques- 
tion was  not  considered  in  the  District  Court,  recovery  being  denied 
on  other  grounds ;  and  we  need  only  say  briefly  that,  if  the  contract 
was  made,  the  plaintiff  was  entitled  to  recover  damages  in  some  amount^ 
leaving  the  proper  measure  to  be  determined  at  another  trial. 

[1]  The  principal  defenses  were:  (1)  That  W.  T.  Hoblitzell  had 
no  authority  to  make  the  contract ;  and  (2)  that,  even  if  he  had  such 
authority,  no  contract  had  actually  been  made,  that  nothing  except  ne- 
gotiations had  passed  between  the  parties,  and  that  the  contract  was 
not  to  come  into  existence  until  the  writing  should  be  signed.  On  the 
question  of  Hoblitzeirs  authority,  we  think  the  plaintiff  made  out  a 
prima  facie  case.  The  letters  are  not  signed  by  him  as  an  individual^ 
but  are  signed  in  the  defendant's  name,  authenticated  by  Hoblitzell  as 
secretary ;  and  moreover  there  was  evidence  that  on  the  letter  head  of 
the  defendant's  communication  of  August  19th  (which  was  proved  by 
the  introduction  of  a  copy,  the  original  having  been  lost)  Hoblitzell  was 
described,  not  only  as  secretary,  but  also  as  treasurer  and  general  man- 
ager. 1  his  was  sufficient  evidence  to  go  to  the  jury  on  the  question  of 
his  authority  to  bind  the  defendant. 

[2]  But  in  both  courts  the  stress  of  the  dispute  was  laid  on  the  lan- 
guage of  the  letters  themselves,  and  it  is  upon  this  that  the  decision  of 
the  learned  trial  judge  is  put.  The  force  of  his  argument  must  be  ad- 
mitted, but  we  are  obliged  to  disagree  with  his  conclusion.  As  we  read 
the  letters,  they  show  a  complete  meeting  of  minds  upon  all  terms  of 
the  contract,  and  we  regard  the  signing  of  the  suggested  form  merely 
as  a  desirable  convenience  and  not  as  a  condition  precedent.  The  plain- 
tiff^s  letter  of  August  16th,  with  the  inclosed  writing,  stated  definitely 
the  terms  on  which  the  plaintiff  was  willing  to  make  the  contract,  and 
to  these  terms  the  defendant  agreed  on  August  19th,  making  the  single 
exception  that  the  time  for  initial  delivery  should  be  changed.  This 
was  a  counter  proposition ;  but  it  dealt  with  one  term  only,  and  when 
the  plaintiff  agreed  to  the  change  the  contract  was  complete,  and  noth- 
ing more  was  needed  to  bind  both  parties.  We  do  not  find  in  the  letters 
the  intention  of  either  party  not  to  be  bound  until  a  formal  writing  had 
been  signed,  and  in  this  respect  the  case  differs  essentially  from  several 
decisions  that  have  been  cited. 
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Further  discussion  seems  to  be  needless.  No  term  was  left  unsettled ; 
everything  had  been  agreed  upon,  either  expressly  or  by  plain  implica- 
tion or  reference ;  and  we  see  no  sufficient  ground  for  supposing  that 
the  execution  of  a  formal  writing  was  made  a  condition  precedent  to 
the  taking  effect  of  the  contract.  Many  authorities  on  this  subject  will 
be  found  in  9  Cyc.  288,  note  99,  in  7  A.  &  E.  Ency.  140,  notes  1  and  2, 
and  in  29  L.  R.  A.  431,  note  to  Sanders  v.  Pottlitzer,  etc.,  Co. 

The  judgment  is  reversed,  and  a  new  venire  is  awarded. 


(217  Fed.  751) 

LOUISIANA  EXCURSION  CO.  v.  GIDIONSEN  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

No.  4059. 

ADMIRAI.TT  (J  118*) — Review  on  Appeal — Findings  of  Fact. 

A  finding  of  fact  made  by  a  court  of  admiralty  on  conflicting  evidence  Is 
presumptively  correct,  and  will  not  be  reversed  by  the  appellate  court,  un- 
less the  record  clearly  shows  by  the  weight  of  the  evidence  that  it  is  er- 
roneous. 

[Ed.  Note. — ^For  other  cases,  see  Admiralty,  Cent  Dig.  §§  758-775,  794 ; 
Dec.  Dig.  §  118.* 

Appealable  orders  and  decrees  in  admiralty,  see  note  to  In  re  Oceanic 
Steam  Navigation  Co.,  124  C.  C.  A.  348.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri;   David  P.  Dyer,  Judge. 

Suit  in  admiralty  by  the  Louisiana  Excursion  Company  against  A. 
Gidionsen,  Henrv  Scherf ,  and  the  steamer  Belle  of  the  Bends.  Decree 
for  respondents,  and  libelant  appeals.    Affirmed. 

Paul  A.  Sompayrac  and  William'  H.  Byrnes,  Jr.,  both  of  New  Or- 
leans, La.,  for  libelant. 

William  F.  Woerner,  of  St.  Louis,  Mo.,  and  Campbell  Cummings, 
of  Jefferson  City,  Mo.,  for  appellee  Gidionsen. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBEK  and  REED,  Dis- 
trict Judges. 

SANBORN,  Circuit  Judge.  The  appeal  in  this  case  presents  the 
single  question  whether  or  not  the  court  below  correctly  decided  ques- 
tions of  fact  upon  conflicting  testimony.  The  Louisiana  Excursion 
Company  filed  its  libel  in  admiralty  against  Henry  Scherf,  H.  Gidion- 
sen, and  the  steamer  Belle  of  the  Bends,  and  asked  a  decree  that  Scherf 
and  Gidionsen  pay  it  $6,000,  part  of  the  purchase  price  of  the  steamer, 
and  that  the  steamer  be  condemned  and  sold  to  pay  that  amount.  The 
averments  of  the  libel  were  that  Scherf  and  Gidionsen  bought  the  boat 
of  the  libelant  for  $4,000  paid  by  Gidionsen  and  a  note  of  $6,000  made 
by  one  Brunner,  which  purported  to  be  secured  by  an  assignment  of 
rents  to  accrue  from  certain  real  estate  in  St.  Louis,  and  that  Scherf 
and  Gidionsen  induced  the  libelant  to  make  the  sale  by  false  representa- 
tions that  the  assignment  of  the  rents  and  certain  insurance  policies 

*For  other  cases  see  same  topic  &  6  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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on  the  real  estate  amply  secured  the  payment  of  the  note,  when  in  fact 
there  was  a  prior  assignment  of  the  rents,  a  part  of  the  improvements 
on  the  land  had  been  condemned  by  the  city  of  St.  Louis,  the  remainder 
was  condemned  within  two  months  after  the  sale,  the  premiums  on  the 
insurance  policies  had  not  been  paid,  and  the  policies  were  canceled. 
There  was  a  decree  pro  confesso  against  Scherf,  and  the  case  pro- 
ceeded to  answer  and  trial  against  Gidionsen. 

His  answer  was  a  denial  that  he  participated  in  the  purchase  of  the 
steamer  of  the  libelant,  or  in  any  representations  that  the  assignment 
of  the  rents  and  the  insurance  policies  well  secured  the  Brunner  note, 
and  an  assertion  that  the  facts  relating  to  the  transaction  were  these : 
Scherf  controlled  the  Brunner  note  and  the  assignment  of  the  rents  in 
question,  and  had  tried  to  purchase  the  steamer  of  the  libelant  about  a 
month  before  May  12,  1912,  when  the  sale  was  made.  At  that  earlier 
date  the  president  of  the  libelant  and  its  broker,  who  resided  in  New 
Orleans,  came  to  St.  Louis,  spent  several  days  and  examined  the  secu- 
rity offered  by  the  assignment;  but  the  negotiation  failed  because 
Scherf  could  not  raise  the  money  to  make  the  payment  of  cash  required. 
A  few  days  before  the  sale  Scherf  applied  to  Gidionsen  for  a  loan  on 
the  security  of  the  steamer,  and  he  went  with  Scherf  to  New  Orleans 
to  examine  the  boat,  which  was  lying  there,  and  agreed  to  loan  $4,000 
upon  it.  He  made  the  loan,  paid  the  $4,000,  and  took  as  his  security 
the  assignment  of  two  prior  notes  for  $1,500  and  $12,000,  respectively, 
which  were  secured  by  mortgages  on  the  steamer,  the  payment  of  which 
had  been  previously  assumed  by  the  libelant,  and  for  this  payment  of 
$4,000  and  the  Brunner  note  and  the  assignment  of  the  rents  of  the 
St.  Louis  real  estate  the  libelant  sold  and  conveyed  the  steamer  to 
Scherf  by  a  bill  of  sale  which  expressly  recited  that  the  note  of  Brunner 
was  secured  on  property  in  St.  Louis  and  "not  resting  on  the  boat." 
Scherf  employed  Gidionsen  to  take  the  steamer  to  St.  Louis  and  prom- 
ised to  pay  him  any  necessary  expenses  of  the  trip  when  he  arrived 
there.  The  steamer  broke  down  on  the  way,  and  Gidionsen  was  com- 
pelled to  spend  about  $3,500  to  repair  her  and  get  her  to  St.  Louis.  He 
drew  on  Scherf  for  the  money,  but  Scherf  did  not  pay  the  drafts,  and 
after  Gidionsen's  arrival  at  St.  Louis  Scherf  said  he  could  not  pay  the 
expenses  and  the  prior  liens  held  by  Gidionsen,  and  made  a  bill  of  sale 
of  the  steamer  to  the  latter. 

The  evidence  is  uncontradicted  that  Gidionsen  had  no  interest  in 
the  St.  Louis  real  estate,  the.  rents  therefrom,  or  the  Brunner  note,  and 
that  he  did  not  participate  in  the  negotiation  with  the  president  of  the 
libelant  or  its  broker  at  St.  Louis,  that  he  never  met  either  of  them 
until  he  arrived  in  New  Orleans  about  the  time  of  the  sale,  and  that 
he  had  never  examined  the  St.  Louis  property,  as  they  had,  with  a  view 
of  making  a  loan  on  the  security  of  its  rents.  All  the  written  evidence 
of  the  transaction  is  consistent  with  the  statement  of  it  made  by  Gidion- 
sen in  his  answer,  and  that  statement  is  supported  by  his  testimony  at 
the  trial.  The  record  contains  some  scraps  of  testimony,  some  discon- 
nected incidents,  tending  to  raise  a  suspicion  that  the  interest  of  Gidion- 
sen in  the  sale  was  greater  than  that  of  a  secured  creditor,  but  nothing 
to  prove  that  charge,  and  it  contains  no  evidence  that  at  the  time  of 
the  sale  to  Scherf,  or  at  any  time  before  he  incurred  the  expenses  of 
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the  trip  to  St.  Louis,  he  had  any  knowledge  or  intimation  that  the  as- 
signment of  the  rents  did  not  amply  secure  the  payment  of  Brunner's 
note.  A  recital  of  the  testimony  of  the  various  witnesses  might  dem- 
onstrate this,  but  it  would  be  futile.  Suffice  it  to  say  that  each  of  the 
members  of  the  court  has  carefully  read  all  the  evidence  in  the  case. 
The  finding  of  the  court  below  is  supported  by  the  legal  presumption 
that  its  decision  of  questions  of  fact  upon  conflicting  testimony  was 
right,  unless  the  record  clearly  shows  that  it  was  erroneous,  by  the  writ- 
ings and  by  the  weight  of  the  evidence,  and  this  court  is  unanimous  in 
its  conclusion  that  it  should  be  sustained. 
Let  the  decree  in  f^vor  of  Gidionsen  be  affirmed* 


(217  Fed.  753) 

THE  ELENORE. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  4,  1914.) 

No.  2490. 

Admibaltt  (§  118*) — Review  on  Appeal — ^Findings  of  Fact. 

Where  the  determination  of  a  suit  in  admiralty  for  personal  injuries 
depends  upon  questions  of  fact,  as  to  which  the  evidence  is  conflicting,  and 
all  or  most  of  the  testimony  was  taken  in  open  court  before  the  trial 
judge,  who  also  had  the  opportunity  to  observe  the  physical  condition  of 
libelant,  which  was  a  material  fact,  his  decree  will  not  be  disturbed  by 
an  appellate  court,  unless  there  is  a  decided  preponderance  of  evidence 
against  it 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  {{  758-775,  794 ; 
Dec.  Dig.  §  118.* 

Appealable  orders  and  decrees  in  admiralty,  see  note  to  In  re  Oceanic 
Steam  Navigation  Co.,  124  C.  C.  A.  348.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Tennessee ;  John  E.  McCall,  Judge. 

Suit  in  admiralty  by  Tom  Jenkins  against  the  steamboat  Elenore  and 
Robert  E.  Lee,  managing  owner  and  executor  of  the  estate  of  James 
Lee,  deceased.    Decree  for  libelant,  and  respondents  appeal.    Affirmed. 

Ralph  Davis,  of  Memphis,  Tenn.,  for  appellants. 
E.  G.  Bell,  of  Memphis,  Tenn.,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  This  is  an  appeal  from  a  decree  awarding  dam- 
ages ($2,000)  in  favor  of  Jenkins  against  the  steamboat  Elenore,  and 
Robert  E.  Lee  (managing  owner  and  executor  of  the  estate  of  James 
Lee,  deceased),  appellants,  and  declaring  a  lien  upon  the  Elenore  and 
its  equipment  to  secure  recovery.  After  the  decree  was  entered,  Jen- 
kins died,  and  the  suit  was  revived  in  the  name  of  his  administrator,  the 
North  Memphis  Savings  Bank.  The  suit  was  for  personal  injuries,  and 
the  allegations  of  the  petition  in  substance  were :  That  during  a  period 
of  extremely  cold  weather  Qanuary  6  and  7,  1912)  and  while  Jenkins 
was  serving  as  a  roustabout  on  the  Elenore,  certain  of  its  controlling 

^For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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officers  and  men  forbade  Jenkins  to  enter  and  prevented  him  from  en- 
tering any  of  the  heated  portions  of  the  boat ;  that  in  consequence  hif 
fingers  were  so  severely  frozen  as  permanently  to  unfit  him  for  work 
and  that  this  occurred  in  the  course  of  one  of  the  regular  round  trips 
of  the  boat,  on  the  Mississippi  river,  between  Memphis  and  Butler's 
Landing.  A  marked  change  in  the  weather  took  place  after  the  boat 
left  Memphis ;  the  temperature  falling  to  two  degrees  below  zero.  The 
case  was  tried  before  Judge  McCall,  without  the  intervention  of  a  jury. 
The  testimony  of  all  the  witnesses  was  taken  before  the  court,  except 
that  of  the  captain  of  the  boat,  which  was  by  deposition.  Jenkins  tes- 
tified positively  that  he  was  excluded  from  the  heated  parts  of  the  boat ; 
and  the  menSn  charge  testified  positively  that  he  was  not,  stating  that 
all  the  roustabouts,  four  in  number,  were  given  express  permission  to 
enter  those  parts  and  keep  themselves  warm  and  comfortable.  There  is, 
however,  no  substantial  dispute  of  the  facts  that  Jenkins'  fingers  were 
frozen  during  the  trip  in  question;  that  portions  of  the  flesh  at  the 
ends  of  the  fingers  subsequently  sloughed  off ;  and  that  he  was  thereby 
permanently  disabled.  Admittedly  a  certificate  was  given  to  Jenkins 
by  the  captain  of  the  Elenore  on  the  day  after  the  trip  was  completed, 
which  entitled  Jenkins  to  enter  the  marine  hospital  in  Memphis.  He 
was  first  treated  in  the  uptpwn  office  of  the  hospital,  and  later  in  the 
hospital,  but  only  for  a  comparatively  short  time.  The  condition  of 
his  fingers  was  testified  to  by  Jenkins  and  his  mother  and  by  the  phy- 
sician who  attended  him  for  several  months  after  the  occurrence. 
Above  all,  at  the  time  of  the  trial,  Jenkins*  fingers  showed  unmistakable 
signs  of  injury  from  freezing.  It  seemed  incredible  to  the  learned  trial 
judge  that  Jenkins  would  have  neglected  opportunities  for  relief  from 
such  extreme  effects  of  cold  weather,  if  permission  to  enter  the  heated 
portions  of  the  boat  had  really  been  given.  The  judge  saw  and  heard 
the  witnesses  (except  the  captain),  and  at  times  interrogated  them.  He 
saw  the  man's  fingers  and  heard  the  physicians  explain  the  significance 
of  their  appearance.  Such  opportunities  always  afford  distinct  ad- 
vantage in  determining  the  value  of  testimony ;  and,  unless  there  is  a 
decided  preponderance  against  a  decree  or  judgment  rendered  under 
such  circumstances,  the  rule  in  this  court  is  not  to  disturb  it.  Monon- 
gahela  River  Consol.  C.  &  C.  Co.  v.  Schinnerer,  196  Fed.  375,  379,  117 
C.  C.  A.  193;  In  re  Snodgrass,  209  Fed.  325,  326,  126  C.  C.  A.  251 ; 
Carey  v.  Donohue,  209  Fed.  328,  333,  126  C.  C.  A.  254.  The  evidence, 
as  it  appears  in  the  record,  does  not  warrant  a  departure  from  this  rule. 
The  decree  is  affirmed,  with  costs. 
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(217  Fed.  689) 

LOVEWELL  et  al.  v.  SCHOOLFIELD  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  9,  1914.    On  Petitions  for 

Rehearing,  December  16,  1914.) 

Nos.  2375,  2376,  2377  and  2391. 

1.  ExECUTOBs  AND  Administbatobs   (§  502*) — ^Actions  fob  Accounting  bt 

ExEcuTOBS — Statement  of  Accounts. 

By  a  will  disposing  of  a  considerable  estate  the  same  persons  were 
made  executors,  with  a  wide  discretion  both  as  to  the  time  of  settlement 
and  the  method  of  disposing  of  the  assets,  and  also  trustees  of  property 
constituting  a  large  part  of  the  residuary  estate,  which  was  to  be  held 
in  trust  and  the  income  only  paid  to  a  niece  of  the  testator  and  her  chil- 
dren until  her  youngest  child  reached  majority.  Testator  was  a  member 
of  a  partnership,  a  stockholder  in  several  business  corporations,  and  also 
obligated  as  surety  and  indorser  for  others,  all  of  which  delayed  the 
settlement  of  the  estate  which  had  not  been  closed  when  the  last  of  the 
executors  died  16  years  after  the  death  of  the  testator.  In  the  mean- 
time they  had  made  considerable  advances  to  the  beneficiaries  of  the 
trust  estate,  and  also  to  others  of  the  residuary  legatees,  all  of  which  was 
shown  in  their  periodical  reports  and  was  known  to  the  probate  court. 
Hcldf  that  on  an  accounting  between  their  legal  representatives  and  bonds- 
men and  their  successor  trustee  there  was  no  Imperative  requirement  that 
their  accounts  as  executors  should  be  stated  in  advance  of  or  as  formally 
separate  from  their  accounts  as  trustees. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2149-2152 ;  Dec.  Dig.  §  502.»] 

2.  Executobs  and  Administbatobs   (§  514* ) — ^Actions  fob  Accounting  by 

Executors — Pabtial  Settlements  as  Evidence. 

The  executors  from  time  to  time  filed  reports  and  made  settlements 
with  the  probate  court,  as  required  by  Shannon's  Code  Tenn.  §  4031  et 
seq.,  which  provides  that  the  clerk  shall  state  the  accounts  of  executors 
and  report  the  same  to  the  court  for  settlement  on  notice  to  persons  in- 
terested, and  that  "settlements,  when  so  made  and  recorded,  shall  be 
prima  fade  evidence  In  favor  of  the  accounting  party."  Section  5567 
also  provides  that  "settlements  of  personal  representatives  and  guard- 
ians made  in  the  county  court  In  pursuance  of  law  are  to  be  taken  as 
prima  facie  correct"  The  accounts  of  such  executors  were  so  stated 
and  reported  by  the  clerk  as  annual  or  partial  settlements,  and  approved 
and  recorded.  Held^  that  where  they  were  not  attacked  until  many  years 
afterward  and  after  the  death  of  the  executors,  and  apparently  all  oth- 
ers having  a  personal  knowledge  of  the  facts,  they  were  properly  taken 
as  prima  facie  correct  on  the  accounting,  although  the  record  did  not 
show  afllrmatively  the  giving  of  the  statutory  notice. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  f  2292 ;   Dec.  Dig.  f  514.*] 

3.  Executobs  and  Administbatobs  (§§  473,  474*) — Action  fob  Accounting 

BY  Executobs — Stating  of  Account. 

In  a  suit  for  an  accounting  by  executors  brought  after  their  death,  their 
settlements,  made  from  time  to  time  with  the  probate  court  and  which 
under  the  state  statute  were  prima  fade  correct,  were  properly  made  the 
basis  of  the  accounting,  and  where  the  bill  set  out  a  large  number  of 
items  In  such  settlements  which  were  criticized,  and  showed  a  familiarity 
with  the  affairs  of  the  estate,  it  was  not  prejudidal  error  to  confine  the 
inquiry  to  such  items. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2041-2060 ;    Dec.  Dig.  §f  473,  474.'»] 


*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
133  C.C.A.— 29 
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4.  Executors  and  Administbators  ({{  473,  474*) — ^Action  fob  Accountino 

BT  ExEcxTTOBS— Master's  Report. 

In  such  a  salt  the  report  of  the  master  to  whom  the  cause  was  referred 
was  not  subject  to  objection  because  it  did  not  contain  a  complete  state- 
ment of  the  executors'  account  in  debtor  or  creditor  form,  where  it  con- 
tained itemized  exhibits  and  schedules  which,  in  connection  with  the  in- 
yentory  and  settlements  made  by  the  executors,  afforded  more  complete 
information  than  such  a  statement  would  have  done. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §i  2041-2060 ;  Dec.  Dig.  §$  473,  474.*] 

5.  Executors  and  Administrators  (If  473,  474*) — ^Action  tor  Accountino 

BT  Executors — Master's  Report. 

On  such  an  accounting  it  is  not  an  objection  to  the  master's  report  that 
It  was  based  in  part  on  the  cashbook  kept  by  the  executors,  who  died  pri- 
or to  the  suit,  which  was  unimpeached  and  contained  entries  of  all  cash 
transactions  relating  to  the  estate,  and  was  used  by  the  master  as  ex- 
planatory of  and  supplementary  to  the  executors'  settlements. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §{  2041-2060 ;   Dec.  Dig.  §»  473,  474.*] 

6.  Appeal  and  Errob  (8  1022*) — Findings  of  Masteb — ^Review  bt  Appel- 

late Court. 

The  findings  of  a  master  on  an  accounting  before  him,  concurred  in  by 
the  court,  should  not  be  disturbed  by  an  appellate  court  unless  clearly 
wrong. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ff  4015- 
4018 ;   Dec.  Dig.  S  1022.*] 

7.  Partnership  (|  245*) — Real  Estate — Conveyance  by  Surviving  Part- 

ners. 

A  purchaser  of  real  estate,  owned  by  a  partnership  from  the  surviviiig 
members  who  had  authority  under  the  partnership  articles  to  sell,  is  not 
bound  to  look  to  the  application  of  the  proceeds,  but  acquires  a  good 
tiUe. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  if  514-^18; 
Dec.  Dig.  §  245.»] 

8.  Husband  and  Wife  (§  116*) — Personal  E3state  of  Wife — ^Agreement  of 

Husband  to  Retention  as  Separate  Estate. 

While  at  common  law  the  personal  estate  of  a  wife  by  the  marriage 
becomes  the  property  of  her  husband,  he  is  not  bound  to  assert  such  mari- 
tal right,  but  may  validly  agree,  either  expressly  or  impliedly,  to  her  re- 
tention of  her  personal  property  as  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  H  408- 
412 ;  Dec.  Dig.  S  115.*] 

0.  Executors  and  Administrators    ({   03*) — Charges   on  AocouNXiNa  — 
Rents. 

Executors  had  no  authority  to  operate  at  the  risk  of  the  estate  a  plan- 
tation in  which  the  estate  held  a  large  interest,  but  are  liable  for  the 
rental  value  of  such  interest 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  407,  408 ;   Dec.  Dig.  f  03.'»] 

10.  Executors  and   Administrators    (|  628*) — Liability   of   Sureties  — 
Rental  Value  op  Real  Estate. 

Under  the  law  of  Tennessee  sureties  on  the  bond  of  executors  are  lia- 
ble for  the  rental  value  of  the  interest  of  the  estate  in  land  situated  in 
another  state,  where  such  interest  is  personal  property  and  was  shown 
on  the  executors'  inventory. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §f  2375-2394 ;  Dec.  Dig.  {  528.*] 
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U.  Tbusts   (8  231*)  —  Testamentary  Trust  —  Accounting   bt  Trustee  — 
Credits. 

An  executor  and  trustee  under  a  will,  to  whom  real  estate  In  wlilcb 
both  he  and  the  estate  had  an  equitable  interest  was  conveyed  as  such 
trustee  to  be  held  for  the  trust  estate,  held  entitled  on  an  accounting  to 
credit  for  the  value  of  his  personal  interest  in  the  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §§  330-335;  Dec. 
Dig.  §  231.*] 

12.  Trusts  (§  231* ) — ^Testamentary  Trust — Accounting  by  Trustee. 

An  executor  and  tntetee  under  a  will  who,  on  the  insolvency  of  a  cor- 
poration of  which  he  and  the  estate  were  stockholders,  and  which  was  a 
large  creditor  of  the  beneficiary  of  the  trust,  with  the  consent  of  the  court 
purchased  the  account  against  her  heldj  on  an  accounting  as  trustee,  en- 
titled to  credit  only  for  the  amount  which  the  claim  cost  him,  and  not 
for  the  amount  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §g  330-335;  Dec. 
Dig.  §  231.*] 

13.  Executors  and  Administrators  (§§  106,  118*) — Administration  of  Es- 
tate— ^LoANS — ^Liability  of  Executor. 

An  executor  who,  as  well  as  the  testator,  was  a  large  stockholder  in  a 
business  corporation  held  not  authorized  to  lend  money  of  the  estate  to 
such  corporation  without  security,  but  not  liable  for  the  loss  of  the  stock 
belonging  to  the  estate  through  insolvency  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  433,  472-482 ;   Dec.  Dig.  §§  106,  118.*] 

14.  Executors   and   Administrators    (§    160*) — Powers — Private   Sale   of 
Corporate  Stocks. 

Shannon's  Code  Tenn.  §  3979,  requiring  executors  and  administrators 
to  *'make  sale  of  the  goods  and  chattels  of  the  deceased  to  the  highest 
bidder  on  10  days  notice,"  if  construed  to  prohibit  private  sales  and  to 
include  as  goods  and  chattels  corporate  stocks,  does  not  control  the  dis- 
cretion of  executors,  given  by  the  will  "full  and  ample  authority  and 
power  ♦  ♦  ♦  to  use  their  discretion"  in  the  settlement  of  the  estate, 
and  such  executors  cannot  be  held  liable  on  account  of  the  private  sale 
of  stocks,  where  they  exercised  the  discretion  which  a  reasonably  pru- 
dent and  intelligent  man  would  have  used  in  the  administration  of  his 
own  affairs. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  $  637 ;   Dec.  Dig.  i  160.*] 

15.  Executors  and  Administrators  (§  281*) — ^Accounting  by  Executors — 
Claims  Paid  after  Time  Limited  by  Statute. 

Under  a  statute  requirlDg  executors  to  pay  proved  claims  against  the 
estate  within  a  stated  time  after  issuance  of  letters  testamentary,  whe]:j& 
claims  were  paid  after  such  time  the  presumption  is,  in  the  absence  of 
proof  to  the  contrary,  that  the  delay  was  at  the  request  of  the  executor, 
and  he  is  not  liable  as  for  an  illegal  payment. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  U  1102-1104,  1106-1115 ;   Dec.  Dig.  {  281.*] 

16.  Executors  and  Administrators  (f  494*) — ^Administration  op  Estate — 
Executor  as  Attorney  for  Estate — ^Fees. 

Under  the  laws  of  Tennessee  an  executor,  acting  also  as  attorney  for 
the  estate,  may  recover  compensation  for  his  services  in  both  capacities. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  2084-2087 ;   Dec.  Dig.  §  494.*] 

17.  Executors  and  Adminiettrators  (§  314*) — Time  op  Accrual  of  Right  to 
Devise  ob  Bequest — Residuary  Legatees. 

Where  the  settlement  of  the  estate  of  a  testator  was  justifiably  de- 
layed through  a  number  of  years,  owing  to  the  nature  of  th6  property 
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and  liabllitiee  of  the  testator,  limitation  does  not  run  against  the  claims 
of  residuary  legatees  to  their  respective  shares  during  the  time  of  such 
delay. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  1274-1297 ;   Dec.  Dig.  §  314.*] 

Appeals  from  the  EHstrict  Court  of  the  United  States  for  the  West- 
ern District  of  Tennessee;   John  E.  McCall,  Judge. 

Suit  in  equity  by  James  H.  Lovewell,  as  trustee,  and  others,  against 
Dudley  T.  Schoolfield,  individually  and  as  executor  of  the  will  of 
W.  W.  Schoolfield,  deceased,  and  others.  From  the  final  decree,  ap- 
peals were  taken  by  complainants,  by  Lena  Bakrow  and  Charles 
Bakrow,  her  husband,  as  cross-complainants,  by  John  H.  Poston  and 
another,  sureties  on  the  executor's  bond,  and  by  Dudley  T.  School- 
field,  individually  and  as  executor,  etc.     Modified  and  affirmed. 

Wm.  M.  Randolph,  of  Memphis,  Tenn.,  for  appellants  Lovewell 
and  others. 

Caruthers  Ewing,  of  Memphis,  Tenn.,  for  appellant  Hill. 

G.  J.  McSpadden,  of  Memphis,  Tenn.,  for  Mr.  and  Mrs.  Schoolfield 

J.  H.  Poston,  Jr.,  of  Memphis,  Tenn.,  for  appellant  Poston. 

A.  W.  Biggs,  of  Memphis,  Tenn.,  for  John  Wade  &  Sons. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

KNAPPEN,  Circuit  Judge.  Louis  Hanauer,  of  Memphis,  Tenn., 
died  August  21,  1889,  without  issue,  leaving  a  will,  which  is  printed 
in  the  margin.^    He  was  at  the  time  a  member  of  the  firm  of  School- 

1  "I,  Louis  Hanauer,  of  Shelby  county,  Tennessee,  do  make  and  declare 
my  last  will  and  testament  as  follows,  viz.: 

"Item  First.    I  revoke  and  annul  all  former  wiUs  by  me  made. 

**Item  Second.  I  direct  that  any  just  debts  I  may  owe  at  the  time  of  my 
death  be  paid  by  my  executors  as  promptly  as  possible  without  detriment  or 
sacrifice  to  my  estate. 

*'Item  Third.  If,  at  my  death,  I  am  Indebted  as  guardian  to  Flora  and 
Jacob  Hanauer,  or  either  of  them,  I  esi)ocially  request  and  direct  that  inter- 
est thereon  shall,  without  fail,  be  paid  them  four  times  a  year,  so  long  as 
any  of  said  indebtedness  remains  unpaid. 

"Item  Fourth.  I  give  and  bequeath  to  Walter,  Willie  and  Cora  Lowder 
and  their  sister  Ida  (now  Hoflfman),  each  the  sum  of  five  hundred  dollars. 

"Item  Fifth.  I  give  and  beciueath  to  each  of  the  children  of  my  sister 
Teresa,  the  sum  of  five  hundred  dollars. 

"Item  Sixth.  I  give,  beciueath  and  devise  the  one-half  of  all  the  residue 
of  my  estate  to  my  niece,  Mary  Hampson  and  her  children  who  may  be  living 
at  the  time  of  my  death,  and  also  those  thereafter  born  to  her,  she  and  her 
children  taking  equal  share  and  share  alike.  The  property  given  by  this 
item  of  my  will  is  to  be  vested  in  the  trustees  hereinafter  named,  and  to  be 
possessed,  controlled  and  managed  by  them,  and  only  the  net  income  there- 
from paid  over  to  Mrs.  Hampson,  for  the  support  and  maintenance  of  herself 
and  children,  and  the  property  interests  of  said  Mrs.  Hampson  to  be  her 
separate  estate,  free  from  all  control,  marital  rights  and  liabilities  of  her 
present,  or  any  future  husband.  Upon  the  lawful  coming  of  age  of  the  young- 
^^— ~  ■ 
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field,  Hanauer  &  Miller,  wholesale  grocers  and  cotton  factors,  each 
partner  having  a  one-third  interest.  The  testator's  brother,  Jacob 
Hanauer,  then  deceased,  who  had  at  one  time  been  a  member  of  the 
firm,  left  an  estate  of  some  value,  and  two  of  his  children  were  still 
under  Louis  Hanauer's  guardianship.  The  latter  was  also  trustee  for 
the  estate  of  his  niece,  Mary  Hampson  (a  daughter  of  Jacob  Hanauer, 
and  beneficiary  under  the  6th  item  of  the  will),  consisting  of  upwards 
of  $18,000  personal  and  an  amount  of  valuable  real  estate.  A  few 
months  before  the  testator's  death  the  copartnership  ceased  active 
business,  upon  the  .  formation  of  a  corporation  under  the  name  of 
the  Schoolfield-Hanauer  Company.  This  corporation  had  a  capital 
stock  of  $67,000,  Hanauer  holding  $21,000,   Schoolfield  and  Miller 

est  child  of  said  Mrs.  Mary  Hampson,  then  said  trustees  shall  make  the  proper 
division  of  the  property  given  her  and  them  by  this  item  of  my  will. 

"If  any  of  the  children  of  said  Mary  Hampson  shall  die  before  coming  of 
lawful  age,  his  or  her  share  shall  go  in  equal  parts  to  his  or  her  brothers  or 
sisters. 

"Item  Seventh.  My  home  place  on  the  south  line  of  Kerr  avenue,  near 
Memphis,  Tenn.,  I  wish  to  go  to  the  parties  named  as  legatees  in  the  sixth 
clause  of  this  will,  in  the  proportions  and  upon  the  terms,  conditions  and  limi- 
tations therein  provided  and  stipulated,  as  to  the  property  given  thereby, 
and  I  make  it  a  condition  precedent  to  the  vesting  or  taking  effect  of  the 
sixth  item  of  this  will  that  said  Mary  Hampson  shall,  by  proper  and  suffi- 
cient conveyance,  duly  recorded  within  sixty  days  from  the  probate  of  this 
will,  convey  said  homestead  place  to  said  trustees,  upon  the  trust  terms  and 
limitations  aforenamed  in  the  sixth  item  hereof. 

"Item  Eighth.  All  the  balance  and  residue  of  my  estate,  real  and  personal, 
I  give,  bequeath  and  devise  to  Fanny  Lowrance  and  the  legal  heirs  of  my 
deceased  brother,  Jacob  Hanauer,  equally,  that  is  to  say,  Fanny  Lowrance 
shall  take  one-sixth  thereof,  and  said  heirs  of  my  brother  Jacob  the  remaining 
five-sixths  (%)  thereof  per  stirpes,  and  not  per  capita,  they  being  given  in 
number,  excluding  said  Mary  Hampson,  who  shall  have  and  take  no  interest 
under  this  item  of  my  will. 

"Item  Ninth.  In  case  of  the  failure  of  Mrs.  Hampson  to  comply  with  the 
seventh  item  of  this  will,  and  the  condition  therein  imposed,  then  it  is  my 
wish  and  direction  that  the  property  given  in  the  sixth  item  hereof  shall  go 
and  belong  to  her  children,  excluding  her  from  any  interest  whatever  therein, 
and  upon  the  term  and  limitations  in  said  sixth  item  named. 

"Item  Tenth.  Any  legatee  or  devisee  hereunder  taking  steps  to  litigate  or 
contest  this  will,  shall  forfeit  all  benefits  thereunder. 

"Item  Eleventh.  I  desire  and  direct  that  my  estate  be  settled  and  wound 
up  hereunder  as  speedily  as  possible,  without  injury  to,  or  sacrifice  of  same, 
and  to  this  end  I  give  full  and  ample  authority  and  power  to  my  executors, 
hereinafter  named,  to  use  their  discretion  in  so  settling  the  same,  and  if  nec- 
essary to  prevent  loss  or  sacrifice,  to  postpone  the  payment  of  the  legacies 
herein  given  to  such  time  as  will  prevent  same. 

"Item  Twelfth.  I  nominate  and  appoint  my  friend  W.  W.  Schoolfield  and 
D.  H.  Poston,  of  Memphis,  Tennessee,  as  both  executors  and  trustees  to  exe- 
cute this  will,  giving  them  full  power  to  sell  and  convey  any  property  to  pay 
off  debts,  and  also  whenever  they  both  agree  in  opinion  that  it  is  to  the  in- 
terest of  all  concerned  to  do  so,  and  they  shall  not  in  any  manner  be  held 
liable  for  any  errors  in  the  exercise  of  such  discretion. 

"They  shall  also  as  such  trustees,  hold,  manage  and  control  the  legacies  of 
such  of  the  legatees  as  are  minors,  during  their  minority,  paying  to  the  bene- 
ficiaries only  the  net  income  or  interest,  with  power  of  sale  as  above  defined. 

"Signed  and  sealed  at  Memphis.  Tenn.,  this  18th  day  of  September,  1888. 
[Signature,  attestation,  etc.,  omitted.]" 
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each  $19,000,  the  remaining  $8,000  being  divided  between  four  oth- 
ers. In  payment  of  its  capital  stock,  it  took  over  the  stock  in  trade 
of  the  copartnership,  which  was  dissolved  by  Hanauer's  death,  Miller 
and  Schoolfield  being  thereupon  the  surviving  partners,  as  well  as  in 
practical  control  of  the  affairs  of  the  corporation.  Schoolfield  was 
also  one  of  the  executors  and  trustees  under  testator's  will,  which  was 
admitted  to  probate  August  29,  1889.  Poston,  the  other  executor  and 
trustee,  had  been  Hanauer's  attorney.  The  executors  immediately 
qualified,  and  filed  an  inventory  October  2d  thereafter.  The  estate 
consisted  of:  (a)  Cash  in  bank,  $9,534.42;  (b)  nearly  $6,000  (net) 
life  insurance;  (c)  one-third  of  the  net  assets  which  should  remain 
after  the  liquidation  of  the  affairs  of  the  partnership,  Hanauer's  ap- 
parent or  book  credit  therein  being  $97,859.13;  (d)  the  Kerr  avenue 
homestead  mentioned  in  the  seventh  item  of  the  will,  together  with 
other  real  estate  interests;  (e)  a  considerable  amount  of  personal 
property,  consisting  largely  of  notes,  stocks  and  bonds,  carried  in  the 
executors'  inventory  at  about  $250,000,  treating  the  corporate  stocks 
at  par  value.  The  latter  included  $54,000  in  the  National  Cotton  Seed 
Oil  &  Huller  Company  (hereafter  called  the  Cotton  Company) ;  $13,- 
500  in  the  Brush  Electric  Light  &  Power  Company  (hereafter  called 
the  Electric  Company) ;  and  $21,000  in  the  Schoolfield-Hanauer  Com- 
pany. The  Kerr  avenue  homestead  was  duly  conveyed  by  Mrs.  Hamp- 
son  to  the  trustees  under  the  will,  as  provided  by  the  seventh  para- 
graph thereof,  to  be  held  for  her  benefit  and  that  of  her  children. 

In  October,  1890,  the  executors  filed  in  the  probate  court  their  first 
annual  account,  and  in  the  same  month  Mrs.  Hampson's  husband  was, 
by  order  of  the  court,  made  trustee  of  his  wife's  interests  formerly 
held  by  testator  in  trust  for  her.  In  1891,  Poston,  one  of  the  execu- 
tors died,  Schoolfield  being  thereafter  sole  executor  and  trustee.  He, 
in  1891,  filed  a  second  annual  account,  covering  transactions  both  be- 
fore and  after  Poston's  death,  and  also  filed  annual  accounts  in  1895, 
1896,  1898,  1901,  and  1903.  Each  of  these  accounts  purported  to  con- 
tain in  detail  a  statement  of  all  the  receipts  and  disbursements  con- 
nected with  the  execution  of  the  will  and  the  administration  of  the 
entire  estate.  The  first  account  showed,  among  other  things,  pay- 
ment of  $18,837.18  in  discharge  of  testator's  liability  as  guardian  of 
the  children  of  Jacob  Hanauer,  payment  in  full  of  the  money  legacies 
under  the  fourth  and  fifth  items  of  the  will,  amounting  to  $5,500; 
payment  of  debts  and  liabilities  of  the  testator  amounting  to  $8,304.70, 
including  liabilities  of  $2,075.29  on  guaranty  and  $878.23  as  surety; 
also  $36,195.05  as  loans  and  advances  to  the  Cotton  Company  and 
Electric  Company.  The  second  report  showed,  among  other  items, 
payments  of  more  than  $7,000  to  Mrs.  Hampson  on  the  testator's  lia- 
bility as  trustee,  and  advances  of  $9,000  to  the  legatees,  against  their 
distributive  shares,  under  the  eighth  item  of  the  will.  Others  of  the 
reports  included  payments  to  or  for  the  benefit  of  the  legatees  under 
the  eighth  item,  as  well  as  payments  to  or  for  Mrs.  Hampson,  both 
on  account  of  the  testator's  liability  to  her  and  as  beneficiary  under 
the  will.    The  seventh  report  showed,  among  other  items,  pa)mients 
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both  to  Mrs.  Hampson  and  to  the  beneficiaries  under  the  eighth  item, 
to  make  good  losses  on  lands  and  to  equalize  advances.  In  1891,  un- 
der partition  proceedings  between  the  beneficiaries  under  the  sixth 
and  eighth  items  of  the  will,  certain  real  estate  of  the  testator,  valued 
at  about  $18,000,  was,  by  order  of  the  court,  conveyed  to  Schoolfield, 
as  trustee  for  Mrs.  Hampson  and  her  children  under  the  sixth  item. 
So  long  as  the  corporation  Schoolfield-Hanauer  Company  did  busi- 
ness, collections  and  disbursements,  as  well  as  distributions  to  the  co- 
partners and  their  representatives  on  account  of  partnership  affairs, 
were  made  through  the  corporation,  which  also  furnished  Mrs.  Hamp- 
son large  amounts  of  supplies  and  money,  which  were  used  in  sup- 
port of  herself  and  family.  It  was  wound  up  by  insolvency  proceed- 
ings in  1896,  paying  39  cents  on  the  dollar.  When  it  failed  it  owed 
the  copartnership,  as  well  as  Hanauer's  estate,  and  held  a  large  bal- 
ance of  account  against  Mrs.  Hampson,  which  was  transferred  to 
Schoolfield.  The  capital  stock  was  of  course  wiped  out.  Among  the 
assets  of  the  copartnership  at  Hanauer's  death  were:  (a)  The  busi- 
ness property  on  Front  street  in  Memphis,  used  as  a  place  oi  busi- 
ness by  the  copartnership  and  later  by  the  successor  corporation.  This 
property  was  sold  in  1897  by  the  two  surviving  copartners,  reaching 
by  mesne  conveyances  the  firm  of  John  Wade  &  Sons,  (b)  A  debt 
of  one  Townsend  of  $1,653.81,  which,  together  with  $4,912.84  owing 
to  W.  W.  Schoolfield,  was  secured  by  a  trust  mortgage  upon  land  in 
Shelby  county,  Tenn.,  which,  in  1898,  was  sold  on  foreclosure  to  Mrs. 
Schoolfield,  wife  of  the  executor,  trustee,  and  partner.  By  her  death 
her  son,  Dudley  T.  Schoolfield,  succeeded  to  her  interest,  and  he 
later  conveyed  the  property  to  his  wife,  Edith  Brooks  Schoolfield. 
(c)  An  indebtedness  of  $18,529.05  from  Ferguson  &  Hampson,  the 
latter  being  the  husband  of  Mary  Hampson.  This  was  secured  rata- 
bly with  an  indebtedness  from  that  firm  to  testator  of  $17,776.03,  the 
two  debts  being  subject  to  a  purchase-money  lien  held  by  testator  of 
$21,114.60  upon  Nodena  Plantation,  so-called,  in  Mississippi  county. 
Ark.  Foreclosure  proceedings  were  pending  at  testator's  death,  and 
in  1891  the  premises  were  sold  thereunder  to  Frank  P.  Poston  and 
Dudley  T.  Schoolfield,  as  trustees,  for  the  benefit  of  the  creditors 
named,  for  $45,000,  which  was  less  than  the  total  of  all  the  claims. 
Hanauer's  estate  was  thus  the  beneficiary  under  the  trust  conveyance, 
except  only  an  apparent  interest  on  the  part  of  Miller  and  School- 
field,  each  in  the  amount  of  $4,796.24.  In  1897,  six  years  after  the 
foreclosure  sale,  the  beneficiaries  under  the  eighth  item  of  the  will 
conveyed  their  interests  in  the  plantation  to  Schoolfield,  trustee,  to 
be  held  by  him  for  Mrs.  Hampson  and  her  children,  under  the  sixth 
item,  subject  to  the  amounts  due  Schoolfield  and  Miller,  which  the 
trustee,  together  with  Mrs.  Hampson  and  her  husband,  assumed. 
Miller  transferred  his  interest  in  Nodena  Plantation  to  Susan  Thomas, 
now  Mrs.  Norfleet. 

Miller  died  in  1903.  Schoolfield  died  about  October  1,  1905,  while 
still  executor  and  trustee,  leaving  his  son,  Dudley  T.  Schoolfield,  as 
his  sole  heir,  devisee,  and  legatee.  A  summary  of  receipts  and  ex- 
penditures by  the  executors  and  trustees,  based  upon  the  master's  re- 
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port,  IS  shown  in  the  margin.^  Schoolfield's  death  thus  removed  the 
only  remaining  executor,  trustee,  and  partner.  Upon  Schoolfield's 
death,  complainant  Lovewell,  a  son-in-law  of  Mrs.  Hampson,  upon 
application  of  the  latter  and  her  children,  through  their  attorney,  was 
appointed  trustee  as  successor  to  Schoolfield.  No  successor  executor 
has  been  appointed. 

Lovewell,  as  trustee,  filed  his  bill  in  the  court  below  on  April  8, 
1907,  to  obtain  an  accounting  of  the  administration  of  the  Hanauer 

2  Total  Receipts. 

Cash  in  bank  at  testator's  death $  9,534  42 

Bills  receivable  collected 24,685  34 

Stocks  and  bonds  sold 68,445  92 

Notes  paid,  property  sales  and  sundry  sales  (Including  one-third 

of  purchase  price  of  Front  street  storehouse  belonging  to  firm)  26,187  06 

Interest  and  dividends 22,541  05 

Rents   collected 10,296  36 

Coupons    collected 420  00 

Receipts  from  Schoolfield,  Hanauer  &  Co.   (not  including  sale  of 

Front  street  store) 56,970  62 

From  Cotton  Seed  Oil  &  Huller  Company 5,000  00 

Tax    refund 150  40 

Cash  (no  explanation) 577  00 

(Note  1.)  $214,808  17 

Disbursements. 

Dues  and  assessments  on  stock $  3,085  76 

Hanauer  accounts  paid 7,425  99 

Guardianship  Uability  paid 18,837  18 

Surety  liability   paid 628  23 

Bequests  under  fifth  item 5,500  00 

Taxes 4,066  89 

Real  estate  maintenance  and  expenses 2^179  93 

Loans  to   Schoolfleld-Hanauer  Company $  3,000  00 

Loans  to  Brush  Electric  CJompauy 19,369  76 

Loans  to  Cotton  Company 32,424  71 

54  794  47 

Rents   paid '  60  00 

Mary  S.  Hampson  personal  account $18,328  13  (Note  3) 

Mary  S.  Hampson  advances  and  payments 9,650  05 

Mary  S.  Hampson  taxes  and  insurance 3,986  26 

31,964  44 

Beneficiaries  under  eighth  item  of  will — advances  and  payments. .  49,659  57 

W.  W.  Schoolfield,  trustee  (later  charged  Mrs.  Hampson) 32  53 

Miscellaneous  (Note  2) 29,699  15 

Executors*    compensation 5,713  63 

Balance  cash  in  hand 1,160  40 

?214,808  17 

NOTE  1.  The  receipts  take  no  account  of  Nodena  Plantation  (^5,407.51)  held  for  bene- 
ficiaries under  sixth  item,  nor  of  Kerr  Avenue  homestead,  similarly  held,  nor  of  contents 
of  home.  etc..  nor  of  some  other  property,  both  individual  and  copartnership,  yet  undis- 
posed  of. 

NOTE  2.  "Miscellaneous"  includes  (among  other  items)  five  judgments  aggregating 
$12,940.28.  attorneys'  fees  apparently  between  |8.000  and  19,000.  costs  of  partition  cases 
1659.75,  as  well  as  other  costs  of  litigation;  also  compensation  allowed  D.  H.  Poston,  after 
his  death,  $1,875.00,  and  amount  paid  W.  W.  Schoolfield  since  last  probate  court  settlement, 
|l,60d.l5;  the  latter  two  items,  added  to  the  |.'>,713.63  above  shown,  makes  $9,194.78  compen- 
sation, including  $132.08  allowed  Dudley  T.  Schoolfield. 

NOTE  3.  The  first  two  items  of  charge  to  Mrs.  Hampson  were  in  large  part  applied 
upon  her  account  with  the  Schoolfleld-Hanauer  Company. 


LOVEWELL  V.  SCHOOLFIBLD  457 

estate,  the  enforcement  of  the  trusts  created  by  the  will,  and  the 
recovery  by  the  several  devisees  and  legatees  thereunder  of  the  sums 
claimed  to  be  due  them  upon  an  account  and  settlement  of  the  admin- 
istration and  of  the  trusts  created  by  the  will;  also  an  accounting 
of  copartnership  affairs  and  of  the  administration  thereof  by  the 
surviving  partners,  as  well  as  a  confirmation  of  their  title  to  Nodena 
Plantation  against  all  claims  of  Schoolfield  and  Mrs.  Norfleet.  The 
beneficiaries  under  the  eighth  item  of  the  will  filed  a  cross-bill,  ask- 
ing the  same  relief,  so  far  as  pertinent.  The  causes  were  put  at  issue 
and  reference  made .  to  a  special  master  for  an  accounting,  under 
express  directions  that  the  inventory  of  the  executors  and  the  various 
partial  settlements  made  with  the  probate  court  should  be  taken  as 
prima  facie  correct,  the  defendants  not  to  be  held  for  any  item  not 
set  out  in  the  inventory  and  settlement,  except  upon  specific  allega- 
tions of  the  special  items  and  sufficient  proof  supporting  the  same. 
The  master  made  a  comprehensive  and  painstaking  report,  embracing 
detailed  schedules  and  statements  of  the  transactions  had  by  the  ex- 
ecutors and  trustees.  The  master  was  of  opinion  that  the  sales  of 
the  Front  street  lot  and  the  Townsend  property  were  valid  and  ef- 
fective to  pass  title  to  the  respective  purchasers.  As  to  the  Nodena 
Plantation,  the  master  found  that  the  conveyance  in  trust  for  the 
beneficiaries  under  the  sixth  item  of  the  will  was  made  for  the  pur- 
pose of  equalizing  the  advances  made  to  the  various  beneficiaries,  and 
that  their  shares  were  all  equalized  on  July  5,  1903,  except  that  Hester 
Hayes  was  overdrawn  on  that  date  $124.77.  He  charged  the  execu- 
tors, in  addition  to  the  $1,160.40  cash  on  hand,  with  items  amounting 
to  $42,263.24,  plus  $46,587.39  interest  thereon.  Charging  to  complain- 
ants Schoolfield's  interest  in  Nodena  Plantation,  and  the  unpaid  bal- 
ance of  Mrs.  Hampson's  account  with  the  Schoolfield-Hanauer  Com- 
pany, the  master  found  due  Mrs.  Hampson  and  her  children  $7,772.34, 
plus  encroachments  upon  the  corpus  of  the  estate  of  $7,028.40.  Mrs. 
Norfleet's  claimed  interest  in  Nodena  Plantation  was  not  taken  into 
account.  The  master  found  the  beneficiaries  under  the  eighth  item 
entitled  to  slightly  varying  amounts,  aggregating  $44,924.16.  All  these 
awards  were  exclusive  of  real  estate  unsold. 

This  report  was  excepted  to  by  all  the  parties  in  interest.  After 
its  filing  Mrs.  Norfleet  filed  a  cross-bill,  asking  enforcement  of  her 
claimed  rights  in  Nodena  Plantation.  Schoolfield  also  filed  cross-bill, 
asking  similar  relief,  as  well  as  other  affirmative  relief  in  connec- 
tion with  the  accounting.  Both  cross-bills  were  stricken  from  the 
files.  The  master's  conclusions  as  to  the  sale  of  the  Front  Street  lot, 
the  Townsend  land  purchase,  equalization  between  beneficiaries,  and 
interests  in  Nodena  Plantation  were  undisturbed.  Charges  made  by 
the  master  against  the  executor,  aggregating  a  large  amount,  were 
disallowed  by  the  court  in  whole  or  in  part.  The  restated  account 
found  $27,262.50  due  from  Mrs.  Hampson  and  her  children.  The 
final  decree,  after  such  restatement,  awarded  cross-complainants  Hes- 
ter Hayes,  Lena  Bakrow,  and  Belle  Hayes  recoveries  against  the 
executor  and  the  sureties  upon  the  bond  of  the  executor  and  trustee, 
aggregating  $5,007.44 ;   dismissed  the  cross-bill  as  to  Jacob  Hanauer  and 
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Flora  Loeb,  holding  that  their  cause  of  action  was  barred  by  the  stat- 
ute of  limitations;  denied  recovery  to  Fanny  Lowrance  because  she 
had  propounded  no  claim ;  dismissed  the  bill  so  far  as  recovery  was 
sought  against  the  administrator  of  Miller's  estate;  adjudged  the  costs 
(including  the  compensation  of  the  special  master)  one-half  against 
complainants  in  the  original  bill,  the  other  half  in  favor  of  the  cross- 
complainants  as  against  the  defendant  Schoolfield,  executor,  and  can- 
celed the  bond  of  the  executors  and  trustees  upon  payment  of  such 
costs  and  the  amounts  awarded  to  the  various  cross-complainants.  It 
also  validated  and  confirmed  the  title  of  Wade  &  Sons  to  the  Front 
street  property,  as  well  as  the  Schoolfield  title  to  the  Townsend  land. 
Mr.  Hampson  died  in  1907;  Mrs.  Hampson  died  September  14,  1910; 
by  her  will  her  property  went  to  her  children,  the  youngest  of  whom 
attained  majority  October  24,  1910. 

The  complainants  in  the  original  bill  (No.  2375),  the  complainants 
in  the  cross-bill  (No.  2376),  the  sureties  on  the  executors'  bond  (No. 
2377),  and  Dudley  T.  Schoolfield,  as  executor  of  W.  W.  Schoolfield 
(No.  2391)  have  taken  separate  appeals. 

Complainants  urge  that  the  entire  basis  of  the  accounting  is  radi- 
cally wrong  (a)  in  awarding  a  single  accounting  instead  of  two  sep- 
arate accounts,  the  one  as  between  all  the  devisees  and  legatees  on  one 
side  and  the  executors  on  the  other,  and  a  second  between  Mrs.  Hamp- 
son and  her  children  on  the  one  side  and  the  trustee  or  trustees  on 
the  other ;  (b)  in  limiting  the  attack  to  matters  specifically  set  up  by 
complainants;  and  (c)  in  giving  prima  facie  eflfect  to  the  inventories 
filed  in  and  settlements  made  with  the  probate  court;  also  that  the 
master's  report  is  insufficient,  because  not  containing  a  statement  of 
the  complete  account  in  debtor  and  creditor  form,  and  that  it  lacks 
competent  foundation,  because  based  in  part  upon  the  executor's  cash 
book. 

[1]  In  the  absence  of  special  circumstances  calling  for  a  different 
procedure,  the  normal  course  would  have  been  for  the  executors  to 
first  pay  the  testator's  debts,  including  guardianship  liability  to  his 
brother's  children  and  the  legacies  under  the  third  and  fourth  items, 
to  turn  over  to  the  new  trustee  (Hampson)  the  funds  in  testator's 
hands  belonging  to  Mrs.  Hampson,  and  then  to  divide  what  remained 
(excluding  the  Kerr  avenue  homestead)  into  two  parts,  distributing 
the  one  part  to  the  beneficiaries  under  the  eighth  item,  and  holding 
the  other  part  in  trust  for  Mrs.  Hampson  and  her  children  under 
the  sixth  item,  thus  keeping  the  executorship  and  trusteeship  distinct 
in  both  dealings  and  accountings.  But  completion  of  administration 
was  necessarily  delayed  by  testator's  relations  to  certain  of  the  corpora- 
tions in  which  he  was  a  stockholder,  and  his  contract  obligations,  as 
indorser  and  otherwise,  on  various  matters,  as  well  as  the  liquidation 
of  the  affairs  of  the  late  copartnership,  including  the  acquisition  of 
Nodena  Plantation.  Mrs.  Hampson  and  her  children  apparently 
needed,  so  far  as  feasible,  the  current  income  from  their  interests  in 
the  estate,  and  the  beneficiaries  under  the  eighth  item  desired  pay- 
ments as  speedily  as  possible.  The  same  persons  were  both  executors 
and  trustees.    By  the  eleventh  and  twelfth  items  of  the  will  they  were 
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given  wide  discretion,  both  as  to  the  time  of  settlement  and  as  to  the 
method  of  disposing  of  the  assets.  Before  ordinary  administration 
could  properly  have  been  closed  the  trustees  began  making  payments 
to  both  classes  of  beneficiaries,  and  continued  such  advancements  un- 
til the  death  of  the  last  surviving  trustee  in  1905,  all  with  the  knowl- 
edge of  the  probate  court,  as  shown  by  reports  made  up  to  1903.  Un- 
der these  circumstances  there  was  no  imperative  requirement  that 
the  master  state  the  executors*  accounts  in  advance  of  or  as  formally 
distinct  from  those  of  the  trustees.  As  will  be  seen  later,  the  account- 
ing had  furnished,  in  our  opinion,  the  beneficial  equivalent  of  separate 
accountings. 

[2]  As  respects  the  eflfect  of  the  probate  court  settlements:  Section 
4031  of  Shannon's  Code  requires  the  clerk  of  the  court  to  take  and 
state  the  executor's  account  after  two  years  from  the  latter's  qual- 
ification, and  once  every  year  thereafter  until  the  administration  is 
closed.  This  account  is  not  to  be  taken  until  the  clerk  has  given  to 
interested  parties  certain  actual  or  constructive  notice.  Section  4034. 
The  clerk  is  authorized  to  examine  the  accounting  party  upon  oath 
touching  his  receipts  and  disbursements.  The  statute  seems  to  con- 
template the  presentation  of  the  clerk's  report  to  the  court,  action  of 
the  court  thereon,  and  a  recording  of  the  same.  Section  4041  pro- 
vides that  ^'settlements  when  so  made  and  recorded  shall  be  prima* 
facie  evidence  in  favor  of  the  accounting  party."  By  section  4039, 
provision  is  made  for  attack  upon  the  completeness  of  the  inventory 
by  any  interested  person  at  any  time  before  final  settlement.  Section 
5567  also  provides  that  the  ^^settlements  of  personal  representatives  and 
guardians  made  in  the  county  court,  in  pursuance  of  law,  are  to  be 
taken  as  prima  facie  correct."  It  has  been  said  that  it  is  the  final 
settlement  which  is  made  prima  facie  evidence  for  the  accounting 
party  (Cannon  v.  Apperson,  14  Lea  [Tenn.]  553,  at  pages  581,  582), 
but  the  rule  of  prima  facie  correctness  has  been  made  to  apply  to  an- 
nual settlements." 

Each  of  the  executors'  accounts  was  verified  by  the  executors'  oath. 
In  the  case  of  each  the  clerk  reported  that  he  had  taken  and  stated 
"the  annual  settlement"  or  "partial  settlement,"  as  the  case  might  be, 
and  "that  the  same  is  in  all  things  regular  and  unexcepted  to."  •  In 
each  case  the  record  recites  the  coming  on  of  the  case  to  be  heard  on 
the  partial  settlements  of  the  executors,  and  the  report  of  the  clerk 
thereon;  and: 

"It  appearing  that  said  settlement  is  in  all  things  regular,  and  that  no 
exceptions  have  been  filed  thereto,  it  is  therefore  ordered  that  the  said  settle- 
ment be  and  the  same  is  hereby  in  all  things  confirmed,  and  that  the  same  be 
recorded  in  the  settlement  records  of  this  court*' 

With  respect  to  the  first  two  accounts,  the  clerk  reported  that  he 
had  first  caused  "due  and  legal  notice  to  be  served  on  all  parties  in- 
terested in  the  estate  of  said  Louis  Hanauer,  deceased,  of  the  day  on 
which  the  same  would  be  stated."    The  reports  on  the  remaining  ac- 

»  Matlock  et  al.  v.  Rice,  6  Heisk.  (Tenn.)  33,  36,  38;  Alvis  v.  Oglesby,  87 
Tenn.  (3  Pickle)  174,  183,  10  S.  W.  313;  Hammond  v.  Beasley,  83  Tenn.  (15 
Lea)  618,  620,  627. 
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counts  omit  this  statement ;  and  in  the  case  of  none  of  them  does  the 
record  here  show  any  actual  proof  of  service  of  statutory  notice,  or 
whether  or  not  any  party  interested  appeared,  although  there  is  noth- 
ing in  the  record  negativing  such  notice,  which  should  perhaps  be  pre- 
sumed as  against  collateral  attack.  Butterfield  v.  Miller  (C.  C.  A.  6th 
Cir.),  195  Fed.  200,  ^03,  and  cases  there  cited  at  latter  page,  115  C. 
C.  A.  152.  Several  of  the  Tennessee  decisions  at  least  impliedly,  and 
one  or  more,  we  think,  expressly,  recognize  the  prima  facie  evidential 
effect  of  even  an  ex  parte  settlement.*  Under  this  state  of  the  Ten- 
nessee decisions,  and  in  view  of  the  facts  that  these  settlements  were 
first  attacked  long  after  they  were  made,  and  after  the  death  of  both 
of  the  original  surviving  partners,  as  well  as  of  both  executors  and 
trustees,  and,  as  would  appear,  of  every  one  having  any  personal  inti- 
mate knowledge  of  the  facts,  and,  further,  that  vouchers  for  disburse- 
ments  made  were  in  large  part  filed  with  the  reports,  we  think  no  error 
was  committed  in  giving  these  judicially  approved  settlements  prima 
facie  effect. 

[3]  Upon  the  question  of  pleading:  It  has  been  held  that  on  at- 
tacking a  settlement  which  is  only  prima  facie  correct  the  complain- 
ing party  is  entitled  to  a  full  accounting,  without  specifying  in  the 
bill  the  items  complained  of  (Turney  v.  Williams,  supra,  7  Yerg. 
[Tenn.]  at  page  213;  Leach  v.  Cowan,  supra,  125  Tenn.  at  page  205, 
140  S.  W.  1070,  Ann.  Cas.  1913C,  188),  yet,  as  the  settlements  were 
prima  facie  evidence  in  favor  of  the  executors,  they  were  properly 
made  the  basis  of  the  accounting  (Matlock  v.  Rice,  supra,  6  Heisk. 
[53  Tenn.]  at  page  38;  Alvis  v.  Oglesby,  supra,  87  Tenn.  at  page  183, 
10  S.  W.  313);  and  as  the  suits  in  question  were  begun  after  the 
death  of  the  parties  of  whose  acts  an  accounting  was  sought,  and  as 
the  bill  indicates  considerable  familiarity  with  the  history  of  the  estate 
and  sets  out  in  great  detail  items  in  the  accounting  criticized,  and  as  all 
accessible  means  of  information  seem  to  have  been  in  fact  presented, 
and  all  items  which  there  was  shown  any  disposition  to  controvert  seem 
to  have  been  inquired  into  as  fully  as  possible,  we  think  complain- 
ant could  not  have  been  prejudiced  by  the  requirement  that  the  errors 
complained  of  be  specified  in  the  pleading. 

[4]  We  see  no  merit  in  the  criticism  that  the  master's  report  was 
not  accompanied  by  a  complete  statement  of  the  account  in  debtor 
and  creditor  form.  The  report  proper  discussed  all  the  important 
questions  presented.  At  its  close  the  master  reported  that  he  had,  in 
obedience  to  the  order  of  reference,  "stated  the  account  from  the 
inventories  and  partial  settlements  of  the  creditors  with  the  probate 
court,  as  surcharged  by  the  findings  of  the  master  as  set  forth."  The 
inventories  and  probate  court  settlements  were  already  in  the  record. 
The  report  was  accompanied  by  a  large  number  of  exhibits  and  sched- 

4  Matlock  V.  Rice,  6  Helsk.  (53  Tenn.)  33,  38 ;  Turney  v.  Williams,  7  Yerg. 
(Tenn.)  172,  210;  Snodgrass  v.  Snodgrass,  1  Baxt.  (Tenn.)  157,  160, 161;  Ham- 
mond V.  Beasley,  83  Tenn.  (15  Lea)  618,  627;  Murray  v.  Luna,  86  Tenn.  326. 
331-332,  6  S.  W.  603;  Alvis  v.  Oglesby,  87  Tenn.  174,  183.  10  S.  W.  313; 
Vacarro  v.  Cicalla,  89  Tenn.  63,  76,  14  S.  W.  43 ;  Leach  v.  Cowan,  125  Tenn. 
at  page  205,  140  S.  W.  1070,  Ann.  Cas.  1913C,  188. 
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ules,  containing  not  only  summaries  but  itemized  statements  upon  most 
of  the  important  subjects  involved  (the  latter  showing  dates,  names, 
and  amounts),  all  amounting  to  about  47  pages  of  the  printed  record. 
These  included  a  statement  of  the  amount  and  character  of  the  prop- 
erty received  by  the  executors  from  the  surviving  partners,  the  per- 
sonal assets  of  the  testator's  estate  outstanding  and  undisposed  of  ac- 
cording to  the  probate  court  accountings  (both  as  to  those  considered 
good  and  those  regarded  worthless),  a  statement  of  income  and  ex- 
pendlfures  (both  as  covered  by  and  since  the  probate  court  account- 
ings), a  history  of  the  liquidation  of  stocks,  bonds,  and  other  securi- 
ties, the  executors'  special  account  with  the  estate,  schedules  of  bills 
receivable  paid,  of  stocks,  bonds,  and  other  securities  sold,  of  interest 
and  dividends  received,  of  rents  collected,  of  coupons  cashed,  of 
property  sales  and  receipts  from  the  partnership,  of  miscellaneous  dis- 
bursements, of  testator's  debts,  dues  upon  stocks  paid,  payment  of 
guardian's  liability,  discharge  of  taxes  on  real  estate  and  maintenance 
thereof,  a  recapitulation  of  advancements,  payments,  and  expenditures 
for  accounts  of  legatees  (including  insurance  and  taxes),  of  loans  and 
advances  to  various  corporations,  schedules  showing  the  total  remain- 
ing equity  of  each  beneficiary  under  the  sixth  and  eighth  items  (ex- 
clusive of  real  estate  unsold),  and  how  arrived  at ;  also  a  statement  of 
revenue  and  expenses  relating  to  the  encroachments  by  Mrs.  Hampson 
upon  the  corpus  of  the  estate.  It  is  evident  that  the  information  so 
furnished  by  the  master's  report,  in  connection  with  the  inventories 
and  probate  court  settlements,  afforded  more  valuable  information  than 
could  have  been  conveyed  by  a  single,  continuous  debtor  and  creditor 
statement. 

[5]  The  executors'  cashbook  purports  to  be  a  cash  account  of  the 
executors'  transactions.  It  comprises  61  pages,  and  extends  from  Au- 
gust 31,  1889,  when  it  started  with  a  balance  in  the  German  Bank  to 
testator's  credit  (being  the  item  shown  on  the  inventory),  until  Janu- 
ary 4,  1906,  a  few  months  following  Schoolfield's  death,  the  only  en- 
tries following  which  event  were  an  item  of  cash  to  Dudley  T.  School- 
field,  executor,  and  the  bringing  down  of  tlie  cash  balance  to  Janu- 
ary 4,  1906.  The  account  was  continuous,  with  numerous  strikings 
of  balance,  frequently  shown  as  the  balance  in  bank.  The  cash  bal- 
ance was  not  struck  on  the  book  as  of  the  exact  date  of  the  first  and 
second  settlements;  but  in  the  case  of  each  of  the  others  the  balance 
shown  thereby  appeared  on  the  cashbook  in  precisely  the  same  amount, 
except  in  one  instance  with  a  variation  of  one  cent.  The  book  was 
evidently  kept  with  scrupulous  care,  and  the  balance  shown  on  Janu- 
ary 4,  1906,  was  the  amount  of  cash  actually  in  bank  to  the  credit  of 
the  executors.  Reports  on  which  probate  court  settlements  were  made 
were  evidently  made  from  this  cashbook.  The  master  reports  that 
he  took  the  book  as  a  basis,  "showing  the  receipts  and  disbursements 
of  the  executors  and  trustees"  from  July  15,  1903  (which  was  the  date 
of  the  last  partial  settlement  with  the  probate  court),  "as  he  finds  from 
the  deposition  of  said  Schoolfield,  and  from  other  evidence  in  the 
record,  including  the  cashbook  itself,  that  it  reliably  shows  such  re- 
ceipts and  disbursements."     The  entries  since  July  15,  1903,  are  all 
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on  the  last  four  of  the  61  pages.  We  do  not  understand  the  book 
to  have  been  used  to  override  the  probate  court  settlements,  but  only 
in  confirmation  or  in  explanation  and  supplement  thereof.  The  rule 
that  the  settlements  are  binding  on  the  executors  was  not  relaxed. 
When  the  testimony  was  taken  both  executors  were  dead,  as  was 
also  Frank  P.  Poston,  who  had  acted  as  attorney  of  the  estate  since 
the  death  of  executor  D.  H.  Poston,  in  1891,  until  the  death  of  W. 
W.  Schoolfield  in  1905,  and  "had  charge  of  the  accounts  and  business 
relating  to  both  trusts  under  the  will,"  and  who  had  kept  the  cash- 
book  in  part.  There  were  presented  check  stubs  and  canceled  checks, 
so  far  as  in  the  possession  of  Dudley  T.  Schoolfield,  who  appears 
to  have  been  the  only  person  then  living  having  any  substantial  knowl- 
edge of  the  situation,  and  who  testified  with  apparent  freedom  and 
fullness  with  respect  to  the  slight  knowledge  he  had.  Due  notice  of  the 
existence  of  the  "cashbook  entries  was  given  complainants,  a  copy 
thereof  being  attached  to  the  answer  of  Dudley  T.  Schoolfield.  Its 
authenticity  is  not  open  to  question,  and  it  seems  clear,  to  say  the  least, 
that  complainants  were  not  prejudiced  by  its  use. 

The  remaining  assignments  presented  by  complainants  in  the  origi- 
nal bill  cover  a  wide  range.  Besides  attacking  the  sale  of  the  Front 
street  lot  and  the  Townsend  purchase,  complaint  is  made  that  the  ex- 
ecutors and  trustees  have  not  been  required  to  account  for  all  the 
property  inventoried  by  them,  including  large  items  of  credits  and 
corporate  stocks,  or  for  the  use  of  partnership  property  and  the  avails 
of  collections ;  that,  in  particular,  they  should  be  charged  with  failure 
to  collect  rent  on  the  Front  street  property  during  its  occupancy  by 
the  corporation,  and  with  rent  for  the  Nodena  Plantation  from  1891 
to  1897,  when  it  went  into  Mrs.  Hampson's  possession;  with  loss  of 
the  capital  stock  of  the  corporation,  the  failure  to  collect  certain  of 
its  accounts,  and  for  debts  owing  by  the  corporation  to  the  partnership 
alleged  to  have  been  misapplied,  also  for  disastrous  loans  made  to 
the  Cotton  Company  and  the  Electric  Company.  The  charge  is  also 
made  that  the  executors  were  credited  with  payment  of  debts  barred 
by  the  statutes  of  limitation.  Cross-complainants  join  in  the  assign- 
.ments  relating  to  all  these  matters  of  complaint.  Complainants  in  the 
original  bill  also  attack  the  credit  given  the  executor  for  Schoolfield's 
interest  in  Nodena  Plantation.  Complainants  in  the  cross-bill  also 
complain  that  they  were  denied  a  sepaj^ate  and  distinct  accounting  rela- 
tive to  sums  due  them  as  legatees,  of  the  rejection  of  the  claims  of  two 
of  the  cross-complainants,  and  for  lack  of  sufficient  particulars  of  the 
amounts  charged  as  received  by  cross-complainants.  The  defendants' 
assignments,  so  far  as  material,  will  sufficiently  appear  from  the  dis- 
cussion. 

[6]  Complainants'  exceptions  to  the  master's  report  were  all  over- 
ruled by  the  court,  and  as  to  matters  to  which  they  relate  we  have 
thus  in  eflFeet  the  concurrent  findings  of  master  and  court,  which  should 
not  be  disturbed  unless  clearly  wrong.  See  the  decisions  of  this  court 
in  Haines  v.  Bank,  203  Fed.  225,  228,  121  C.  C.  A.  431 ;  Western 
Transit  Co.  v.  Davidson,  212  Fed.  696,  701,  12)  C.  C.  A.  232;  In 
re  National  Pressed  Brick  Co.,  212  Fed.  878,  881,  129  C.  C.  A.  398. 
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[7]  The  Sale  of  the  Front  Street  Business  Property.  Disregarding 
forms,  the  net  effect  of  this  transaction  was  that  Schoolfield  and  Miller, 
as  surviving  partners,  sold  the  premises  to  Mrs.  Hill  for  $13,500. 
Miller's  one-third  went  to  Mrs.  Norfleet,  as  his  creditor,  Hanauer's 
share  was  charged  to  and  accounted  for  by  his  executor  and  trustee, 
and  presumably  Schoolfield  received  his  one-third.  Mrs.  Hill  after- 
wards conveyed  to  her  husband,  and  they  to  the  firm  of  John  Wade 
&  Sons,  who  still  hold  it.  The  latter  paid  what  we  are  satisfied  was 
at  the  time  a  fair  price  for  the  property,  all  upon  the  advice  of  counsel 
that  the  surviving  partners  had  full  authority  to  convey.  The  sale 
was  made  with  the  approval  of  at  least  the  legatees  under  the  eighth 
Item  of  the  will.  Wade  &  Sons  are  completely  protected ;  for  we  have 
no  doubt  that  the  partnership  articles,  which  provided  for  sale  by  the 
survivors  of  real  as  well  as  personal  property,  according  to  their 
judgment,  afforded  ample  authority  to  make  the  sale.  This  being  so, 
the  purchasers  were  not  bound  to  look  to  the  application  of  the  pro- 
ceeds, even  had  they  not  been  properly  applied.  Potter  v.  Gardner, 
12  Wheat.  498,  502,  6  L.  Ed.  706;  Holden  v.  Circleville  L.  &  P.  Co., 
216  Fed.  490,  132  C.  C.  A.  550,  decided  by  this  court  June  8,  1914. 
There  was,  however,  no  misapplication  of  proceeds,  for  although  the 
surviving  partners  had  the  right  to  hold  the  entire  proceeds  of  the 
sale  subject  to  accounting,  it  was  entirely  competent  for  the  survivors 
and  the  executors  to  divide  up  the  proceeds  of  a  particular  parcel,  so 
long  as  there  remained,  as  seems  to  have  been  the  case,  ample  assets  for 
the  payment  of  all  obligations  and  the  adjustment  of  all  balances  be- 
tween partners.  In  the  view  we  take  of  the  case,  it  is  unnecessary  to 
consider  what  the  situation  would  have  been  but  for  the  partnership 
agreement,  nor  the  questions  raised  as  to  the  lack  of  power  in  Mrs. 
Hill,  as  a  married  woman,  to  convey  to  her  husband  (for  both  joined 
in  the  conveyance  to  Wade  &  Sons),  nor  the  question  of  constructive 
notice  afforded  by  the  abstracts  and  conveyances. 

The  Townsend  Foreclosure  Sale,  The  land  was  sold,  under  fore- 
closure of  the  trust  deed,  for  $3,500,  which  was  less  than  the  debt  se- 
cured to  Schoolfield.  The  master  seems  to  have  treated  the  trust  deed 
as  securing  ratably  the  debt  to  Schoolfield  individually  and  the  debt  to 
the  copartnership,  and  disposed  of  the  matter  by  concluding  that  there 
was  no  evidence  tending  to  show  fraud  with  reference  to  the  sale  and 
transfer  of  the  land  by  the  trustee  in  the  deed  and  the  purchase  of  the 
same  by  Mrs.  Schoolfield  at  the  sale,  and  that  there  was  no  evidence 
tending  to  show  that  the  executor  did  not  account  for  the  part  of  the 
proceeds  of  the  sale  due  the  firm  of  Schoolfield,  Hanauer  &  Co. 

As  we  construe  the  trust  deed,  however,  the  partnership  claim  was 
subordinated  to  Schoolfield's  individual  claim,  and  there  was  thus  noth- 
ing to  apply  on  the  partnership  claim.  The  substantial  question  con- 
cerns complainants'  contention  that  the  conveyance  to  Mrs.  Schoolfield 
was  in  effect  a  conveyance  by  her  husband  without  consideration  and 
in  fraud  of  creditors,  and  that  the  property  is  thus  liable  for  the  satis- 
faction of  whatever  balance  may  be  found  against  Schoolfield  on  this 
accounting.  We  are  satisfied  that  the  allegations  of  actual  and  pur- 
poseful fraud  in  the  conveyance  to  Mrs.  Schoolfield  are  wholly  unsus- 
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tained ;  for  Schoolfield,  though  of  greatly  reduced  means,  was  entirely 
solvent  at  the  time,  and  so  remained  until  his  death,  unless  as  against 
such  liability  as  may  be  established  under  this  accounting ;  and  we  have 
no  reason  to  think  that  he  regarded  himself  as  subject  to  any  liability 
of  this  nature.  But  even  if  we  were  to  find  that  the  property  was  con- 
veyed to  Mrs.  Schoolfield  while  her  husband  was  insolvent,  yet  if  she 
actually  paid  the  purchase  price,  that  is  the  end  of  the  inquiry.  The 
burden  is  upon  complainants  to  show  such  nonpayment,  and  the  con- 
trary is  presumed  from  the  recitals  in  the  trustee's  foreclosure  deed. 
The  statement  therein  that  the  net  purchase  price  paid  the  trustee  was 
"applied  as  a  credit  upon  the  note  secured  by  the  said  trust  deed''  does 
not  controvert  actual  payment  by  the  purchaser.  Nor  is  the  presump- 
tion overthrown  by  the  mere  fact  that  after  the  death  of  both  Mr.  and 
Mrs.  Schoolfield  no  proof  could  be  found  of  the  latter's  actual  pay- 
ment, either  by  check  or  otherwise,  in  view  of  the  testimony  of  her  son, 
although  more  or  less  indefinite,  that  his  mother  had  personal  property 
of  her  own. 

[8]  It  is  urged,  however,  that  her  personal  estate  became  by  mar- 
riage the  property  of  her  husband,  and  that  thus  no  consideration  could 
have  resided  in  the  transfer  of  money  by  her  to  him.  It  is  true  that 
such  would  be  the  result  of  his  assertion  of  marital  right,  but  he  was 
not  bound  to  assert  such  right  (Carpenter  v.  Franklin,  89  Tenn.  [5 
Pickle]  at  page  148,  14  S.  W.  484) ;  he  could  validly  agree,  either  ex- 
pressly or  impliedly,  to  her  retention  of  her  personal  property  as  her 
separate  estate  (Snodgrass  v.  Hyder,  95  Tenn.  [11  Pickle]  at  pages 
575-577,  32  S.  W.  764) ;  and  the  testimony  that  she  kept  a  bank  ac- 
count in  her  own  name  and  held  stocks  and  funds  in  another  bank,  and 
gave  money  from  time  to  time  to  her  son,  all  presumably  with  her  hus- 
band's acquiescence,  tends  to  support  an  implied  relinquishment  of  his 
marital  right  (Belford  v.  Scribner,  144  U.  S.  at  page  504-,  12  Sup.  Ct. 
734,  36  L.  Ed.  514).  We  are  satisfied  that  the  decree  below  reached  the 
correct  result  regarding  this  claim. 

[9]  The  Nodena  Plantation.  In  1891,  following  the  foreclosure 
purchase,  the  executors  and  surviving  partners  contracted  with  Fergu- 
son for  operating  the  plantation  on  joint  account,  Ferguson  to  have 
one-half  the  net  profits,  the  other  parties  the  remaining  one-half.  Each 
party  to  the  transaction  was  to  furnish  certain  equipment  or  supplies, 
or  both.  The  supplies  were  in  fact  furnished  by  the  Schoolfield-Han- 
auer  Company,  which  kept  an  account  with  the  plantation.  The  cot- 
ton raised  was  to  be  shipped  to  the  Schoolfield-Hanauer  Company  for 
sale.  The  operation  was  carried  on  for  five  years,  resulting  in  a  loss 
to  the  Schoolfield-Hanauer  Company. 

We  think  the  executor  had  no  authority  to  carry  on  this  business  at 
the  risk  of  the  estate ;  he  should  have  rented  the  plantation ;  and  we 
agree  with  the  master  and  court  that  the  estate  is  entitled  to  compensa- 
tion. It  is  urged  that  as  the  interest  of  Hanauer's  estate  was  personal, 
a  rental  charge  would  be  improper.  The  court  charged  interest  upon 
the  estate's  investment,  instead  of  rental  as  charged  by  the  master. 
Both  parties  agree  that  the  estate's  interest  was  personal,  but  that,  to 
our  minds,  is  not  a  sufficient  reason  for  denying  rental  as  such.  Had 
the  property  been  a  livery  stock  or  a  boat,  either  of  which  would  be 
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personal,  the  propriety  of  charging  rental  for  actual  use  of  the  prop- 
erty could  scarcely  be  doubted.  The  real  question  is  what  rental  could 
reasonably  have  been  obtained  therefor.  The  master  found  that  the 
plantation  was  operated  at  a  profit ;  that  the  loss  resulted  from  parts 
of  the  contract  other  than  rental ;  that  there  were  about  1,200  acres  of 
cultivated  land,  and  that  the  rental  value  was  $4,000  per  year.  The 
executor  was  charged  with  the  estate's  proportion  of  that  rental,  with 
interest  on  each  year's  rental  from  the  first  of  the  succeeding  year.  The 
testimony  as  to  rental  value  is  in  conflict,  ranging  from  $2  to  $7  per 
acre  for  cleared  land.  Hanauer  seems  to  have  received  and  collected 
$4,000  for  its  rental  in  1889.  Cotton  culture  was  depressed  from  1891 
to  1896 ;  and  perhaps  $3,600  per  year  ($3  per  acre)  is  the  safer  estimate 
of  value.  It  may  be  fixed  on  that  basis,  including  interest  as  charged 
by  the  master.  Such  rental  in  fact  closely  approximates  the  manager's 
estimate  of  profit,  viz.,  $20,000.  We  think  that  under  the  Tennessee 
statute  and  decisions  the  sureties  on  the  executor's  bond  are  liable  for 
the  rent,  notwithstanding  the  executor  was  acting  not  as  executor  but 
as  trustee.  Porter  v.  Moores,  4  Heisk.  (Tenn.)  16 ;  Lester  v.  Vick,  2 
Heisk.  (Tenn.)  476,  479. 

[10]  It  is  insisted,  however,  that  the  bondsmen  are  not  liable  for 
rent  of  lands  in  another  state  than  that  in  which  the  administration  is  - 
had.  We  see  no  force  in  this  proposition.  It  was  held,  it  is  true,  in 
Snodgrass  v.  Snodgrass,  1  Baxt.  (Tenn.)  157,  162,  that  the  sureties  of 
an  administrator  are  not  liable  for  the  proceeds  of  property  received 
by  him  from  the  sale  of  his  intestate's  lands  in  another  state.  The  rea- 
son there  given  is  that  the  proceeds  of  the  sale  of  land  in  Virginia  were 
not  assets  of  the  estate  in  Tennessee,  where  the  administration  was 
granted,  but  were  received  in  Virginia,  and  not  in  the  character  of  ad- 
ministrator in  Tennessee.  In  this  case,  however,  the  indebtedness 
which  the  plantation  later  represented  was  included  in  the  executor's 
inventory,  the  foreclosure  having  been  completed  after  testator's  death. 
We  think  the  plantation,  being,  as  stated,  personal  property,  was  plainly 
Tennessee  assets,  and  within  the  security  of  the  executor's  bond.  We 
may  add  that  the  master  correctly  found  that  the  conveyance  of  the 
plantation  in  the  interest  of  Mrs.  Hampson  and  her  children  was  in- 
tended to  equalize  the  advances  to  the  respective  beneficiaries  up  to  that 
date. 

[11]  The  complainants  in  the  original  bill  criticize  the  decree  for 
crediting  the  executor  with  the  amount  of  Schoolfield's  interest  in  the 
plantation  ($4,796.24,  plus  interest  thereon),  and  for  failing  to  adjudge 
that  Mrs.  Norfleet,  as  the  assignee  of  Miller's  claim,  had  no  title  or  in- 
terest in  the  plantation.  It  is  contended  that  the  deed  made  by  Dudley 
T.  Schoolfield  and  Frank  H.  Poston  (trustees  under  the  commissioner's 
deed  of  foreclosure)  to  W.  W.  Schoolfield,  as  trustee  under  the  sixth 
item  of  the  will,  conveyed  the  entire  fee  of  the  plantation,  thus  dis- 
charging all  the  liens  and  interests  theretofore  held  by  the  two  surviv- 
ing partners  other  than  Hanauer  by  virtue  of  the  indebtedness  to  the 
firm,  which  constituted  part  of  the  price  paid  on  foreclosure  sale ;  that 
by  the  terms  of  the  conveyance  to  W.  W.  Schoolfield,  trustee,  the  lat- 
ter and  Miller  were  to  look  only  to  the  personal  responsibility  of  Mr. 
133  C.C.A.--30 
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and  Mrs.  Hampson ;  and  that,  in  any  event,  recovery  could  not  be  had 
in  the  absence  of  cross-bill. 

We  think  the  executor  was  rightly  credited  with  the  amount  of 
Schoolfield's  interest,  even  if  the  entire  fee  was  conveyed  to  him  as 
trustee  under  the  sixth  item ;  for,  if  so  (as  we  must  not  be  understood 
as  holding),  we  think  it  clear  that  payment  of  his  interest  was  equitably 
assumed  on  behalf  of  the  beneficiaries,  rather  than  left  to  the  personal 
responsibility  of  Mr.  and  Mrs.  Hampson ;  and,  this  being  so,  equity  re- 
quires the  enforcement  of  that  assumption.  If  W.  W.  Schoolfield  so 
held  the  legal  estate  no  question  of  lien  or  of  limitation  is  involved.  If 
the  legal  title  remained  in  part  in  Poston  and  Dudley  T.  Schoolfield, 
trustee,  complainants  are  not  prejudiced  by  the  disposition  made.  The 
item  being  treated  merely  as  a  credit  under  the  accounting,  no  cross- 
bill was  required.  The  beneficiaries  under  the  sixth  item  having  taken 
the  benefit  of  Hanauer's  one-third  interest  in  the  firm  debt,  and  having 
recognized  Miller  and  Schoolfield  as  entitled  to  the  balance,  cannot  well 
be  heard  to  say  that  Schoolfield  should  be  denied  his  part  because  there 
had  been  no  full  settlement  of  partnership  aflfairs.  As  to  the  Miller 
interest :  It  is  clear  that,  as  he  was  not  a  party  to  the  conveyance  in 
question,  and  as  there  is  no  room  for  claim  that  he  consented  to  the 
conveyance  of  the  entire  fee  to  Schoolfield,  trustee,  in  relinquishment 
or  limitation  of  his  rights  under  the  original  trust,  and  as  Dudley  T. 
Schoolfield  is  before  the  court  denying  that  his  conveyance  had  such 
eflfect  and  recognizing  his  continued  trusteeship  for  the  benefit  of  Mrs. 
Norfleet,  the  decree  could  not  properly  adjudge  that  the  entire  fee 
passed  under  the  conveyance  to  W.  W.  Schoolfield,  trustee,  nor  quiet 
complainants*  title  as  against  Mrs.  Norfleet's  claim  unless  barred  by 
limitation.  The  court  treated  Mrs.  Norfleet's  claim  as  not  within  the 
pleadings  or  the  order  of  reference,  and  she  has  not  appealed.  As  we 
find  no  error  assigned  upon  the  failure  to  find  her  claim  barred  by  lim- 
itation, we  content  ourselves  with  affirming  the  decree  in  the  respect 
under  consideration,  but  without  prejudice  to  such  proceeding  as  either 
party  may  take  to  determine  Mrs.  Norfleet's  rights. 

Mrs,  Hampson' s  Account  with  the  Schoolfield-Hanauer  Company, 
This  account  was  opened  August  26,  1889,  shortly  after  Hanauer's 
death.  Testator  held  at  his  death  two  notes  of  Ferguson  &  Hampson, 
payable  to  his  order  as  guardian  of  Mary  S.  Hampson,  given  in  1877 
and  1881,  respectively,  aggregating  (principal)  $9,623.43.  The  executor 
treated  these  notes,  and  we  think  correctly,  as  uncollectible  through  the 
neglect  of  the  testator,  and  thus  as  liabilities  on  the  part  of  his  estate  to 
Mrs.  Hampson  personally.  On  three  separate  dates  up  to  and  including 
December  3,  1890,  the  executor  indorsed  on  these  notes  an  aggregate  of 
$7,138.92,  all  of  which  was  receipted  for  by  Mr.  Hampson  as  trustee  of 
his  wife,  and  presumably  with  his  wife's  approval,  the  greater  part  be- 
ing applied  on  Mrs.  Hampson's  account  with  the  Schoolfield-Hanauer 
Company.  May  2,  1895,  the  balance  due  on  these  notes  ($12,439.46) 
was  similarly  applied  upon  the  account  mentioned,  and  at  the  same  time 
$4,990.43,  as  "one-half  of  interest  and  dividends  collected"  upon  the 
assets  of  the  estate,  to  which  Mrs.  Hampson  was  declared  entitled  im- 
der  the  will  for  the  support  of  herself  and  children.    The  draft  for 
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$12,439.46,  as  well  as  the  receipt  for  $4,990.43,  were  signed  by  both 
Mr.  and  Mrs.  Hampson.  All  these  payments  to  Mrs.  Hampson  appear 
on  the  probate  court  settlements.  They  reduced  her  account  with  the 
Schoolfield-Hanauer  Company  to  $13,732.37.  On  June  2,  1906,  when 
the  corporation  went  into  liquidation,  the  account  had  increased  (includ- 
ing interest)  to  $24,585.95.  With  the  approval  of  the  court  having  the 
liquidation  in  charge  Schoolfield  purchased  this  account,  applying  the 
amount  thereof  upon  his  large  claim  against  the  corporation.  This  ac- 
tion was  taken  for  the  avowed  purpose  of  protecting  Mrs.  Hampson. 
All  these  payments  upon  account  (except  the  balance  last  referred  to) 
are  included  in  the  items  of  disbursements  made  to  Mrs.  Hampson,  ap- 
pearing on  the  summary  of  the  executor's  receipts  and  disbursements. 
The  item  of  $4,990.43  was  included  in  the  item  of  $9,650.05,  the  bulk 
of  the  balance  being  also  applied  on  the  account  with  the  Schoolfield- 
Hanauer  Company,  although  as  to  items  aggregating  $2,881.53  no  order 
therefor  by  Mr.  or  Mrs.  Hampson  is  shown.  The  balance  so  taken 
over  by  Schoolfield  was  included  in  making  up  the  balance  found  in 
the  master's  restatement  of  account  to  have  been  overdrawn  by  Mrs. 
Hampson. 

[12]  Complainants  object  to  the  payment  of  the  Ferguson  &  Hamp- 
son notes  by  the  executor,  and  to  their  application  upon  Mrs.  Hamp- 
son's  account,  for  the  reasons,  among  others :  (a)  That  the  debt  from 
Ferguson  &  Hampson  did  not  belong  to  Mrs.  Hampson,  she  being  a 
married  woman,  but  to  her  husband;  (b)  that,  Hampson  being  thus 
both  payor  and  payee,  there  was  no  legal  debt ;  (c)  that  the  testator  did 
not  intend  to  pay  the  notes,  but  to  extinguish  them  through  the  legacy 
to  Mrs.  Hampson ;  (d)  that  the  notes  were  outlawed  before  Hanauer's 
death;  (e)  that  Mrs.  Hampson,  not  being  examined  separately  from 
her  husband,  could  not  rightly  direct  the  application  of  these  notes. 
These  claims  are,  we  think,  without  merit.  Whether  the  debt  was  out- 
lawed as  against  Ferguson  &  Hampson  cuts  no  figure,  because  the  mas- 
ter's application  is  based  upon  the  proposition  that  Hanauer  was  liable 
to  Mrs.  Hampson  personally  for  failing  to  collect  the  notes ;  there  is 
no  basis  for  the  claim  that  testator  intended  to  extinguish  the  notes  by 
legacy ;  the  liability  from  Hanauer  was  to  Mrs.  Hampson  and  in  a  trust 
capacity,  under  postnuptial  settlement,  in  which  trust  the  husband  was 
practically  the  successor,  as  the  notes  obviously  represented  the  invest- 
ment of  some  of  Mrs.  Hampson's  money.  Mr.  Hampson,  as  trustee, 
participated  in  carrying  out  the  transaction. 

The  application  of  the  $4,990.43,  as  one-half  the  income  of  the  estate, 
is  criticized  for  the  reasons,  among  others :  (a)  That  no  such  income 
could  be  paid  until  the  administration  was  completed  and  the  funds 
turned  over  to  the  trustees ;  (b)  that  Mrs.  Hampson  could  not  validly 
contract  the  indebtedness  to  the  corporation  for  living  expenses ;  (c) 
that  no  attempt  was  made  to  apportion  income  by  the  executors  and 
trustees  in  any  other  instance ;  and  (d)  that  such  income  could  only  be 
charged  out  of  the  one-half  covered  by  the  sixth  item.  But  although 
the  executors  did  not  bodily  turn  over  to  the  trustees  the  residue  above 
the  payments  of  debts,  etc.,  the  same  persons  were  both  executors  and 
trustees,  and  dealt  with  the  beneficiaries  under  the  sixth  and  eighth 
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items  in  the  latter  capacity,  whether  so  expressed  or  not,  in  making  the 
advances  against  the  distributive  shares,  etc.  If  the  criticism  suggested 
is  good,  neither  Mrs.  Hampson  nor  the  beneficiaries  under  the  eighth 
item  had  any  right  to  the  large  sums  advanced  to  both  classes,  including 
Nodena  Plantation  turned  over  under  the  sixth  item ;  and  to  say  that 
it  was  the  duty  of  Mr.  Hampson  to  support  his  family  ignores  the  fact 
found  by  the  master,  viz.,  that  Mr.  Hampson  was  without  capacity  to 
support  them,  a  condition  presumably  recognized  by  the  testator  in  the 
provision  made  by  the  sixth  item.  To  deny  Mrs.  Hampson  the  right 
to  use  the  income  of  the  estate  for  the  support  of  herself  and  her  chil- 
dren would  be  pro  tanto  to  nullify  the  will  under  which  the  accounting 
is  asked;  Hampson,  in  fact,  as  his  wife's  trustee,  approved  the  appli- 
cation upon  the  debt  in  question.  It  is  thus  immaterial  whether  or  not 
the  corporation  could  have  enforced  collection  against  Mrs.  Hampson 
as  a  personal  debt.  See  Flanagan  v.  Grocery  Co.,  98  Tenn.  599,  40  S. 
W.  1079.  To  the  extent  that  the  moneys  of  the  testator's  estate  ap- 
plied on  the  debt  of  the  corporation  caused  encroachment  upon  the 
corpus  of  the  trust  estate  under  the  sixth  item  other  considerations  per- 
tain, which  are  not  material  in  this  immediate  connection.  The  balance 
of  account  held  by  Schoolfield  presents  different  considerations,  but 
not,  we  think,  controlling.  We  are  satisfied  that  the  indebtedness  was 
incurred  on  Mrs.  Hampson's  credit ;  and,  in  view  of  the  relations  ex- 
isting between  herself,  the  estate,  the  corporation,  and  the  executor  and 
trustee  under  the  will,  we  think  it  equitable  that  Schoolfield  should  be 
reimbursed,  but  only  for  what  that  account  has  cost  him,  which  is  the 
extent  to  which  his  own  recovery  from  the  corporation  assets  has  been 
decreased  by  the  application  of  Mrs.  Hampson's  account  on  his  claim 
as  creditor.  We  reach  this  conclusion  because  the  account  seems  to 
have  been  regarded  as  of  doubtful  collectibility,  for  the  time  being  at 
least. 

Schoolfield,  the  executor  and  trustee,  was  also  president  of  the  cor- 
poration, upon  a  substantial  salary,  and  the  large  indebtedness  against 
Mrs.  Hampson  was  the  outgrowth  of  that  dual  relation.  The  contract- 
ing of  the  account,  and  its  purchase  by  Schoolfield,  involved  to  an  ex- 
tent a  fiduciary  relation.  To  permit  the  executor  and  trustee  to  recover 
more  than  he  paid  for  the  account  would  give  him  a  profit  on  the  trans- 
action, which  would  be  inequitable,  notwithstanding  his  loss  in  other 
respects.  The  beneficiaries  likewise  have  lost  through  the  failure  of 
the  corporation. 

The  SchoolHeld-Hanauer  Company.  A  short  time  before  this  cor- 
poration went  into  liquidation  the  executor  had  advanced  to  it  two 
sums  aggregating  $3,000.  Repayment  had  not  been  made.  The  cor- 
poration also  owed  the  copartnership  at  the  time  of  liquidation  (includ- 
ing interest)  $16,630,  by  reason  of  undistributed  collections  on  account 
of  the  copartnership.  In  connection  with  the  adjustment  of  Mrs. 
Hampson's  account  with  the  corporation,  the  executor  had  overdrawn 
Hanauer's  third  of  the  last  distribution  to  the  extent  of  $1,303.73.  No- 
dena Plantation  owed  the  Schoolfield-Hanauer  Company  a  balance  of 
$9,345,  representing  loss  from  the  joint  operation  of  the  plantation. 
The  copartnership  filed,  in  the  insolvency  proceedings,  its  claim  for 
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$16,630,  the  executor  filing  a  similar  claim  for  the  $3,000  advance,  plus 
$124.85,  which  the  corporation  owed  Hanauer  at  his  death,  plus  another 
account  of  $192.84,  less  the  $1,303.73  above  mentioned.  By  a  com- 
promise made  in  the  liquidation  proceeding,  one-quarter  of  the  Nodena 
Plantation  account  was  charged  against  the  copartnership  claim,  div- 
idends of  39  per  cent,  being  collected  on  the  balance  and  accounted  for 
by  the  executors.  Another  one-quarter  of  the  Nodena  debt  was 
charged  against  the  executor's  claim,  and  presumably  wiped  that  out. 

As  already  said,  complainants  seek  to  charge  the  executor  with  the 
value  of  the  corporate  stock  lost,  the  rental  value  of  the  premises  dur- 
ing the  seven  years'  occupancy  by  the  corporation,  as  well  as  with  the 
indebtedness  from  the  corporation  to  the  copartnership  and  the  exec- 
utor, respectively. 

As  to  the  rent,  we  think  the  master  rightly  charged  the  executor  with 
one-third  the  rental  value  of  the  premises.  It  is  true  the  testator's  in- 
terest in  the  corporation  was  large,  and  there  were  perhaps  adequate 
reasons  for  not  earlier  forcing  the  corporation  into  liquidation;  but 
we  fail  to  find  that  the  executor  could  not,  with  entire  safety  to  all  in- 
terests, have  enforced  collection  of  a  reasonable  rental.  We  think  the 
master's  award  in  this  respect  should  stand.  It  follows  from  our  con- 
clusion as  to  the  validity  of  the  sale  of  the  Front  street  property  that 
complainants  were  entitled  to  no  accounting  of  rents  after  sale  by  the 
survivors.  We  think  the  conclusion  that  the  rents  of  other  partnership 
real  estate  had  been  sufficiently  accounted  for  should  not  be  disturbed. 

[13]  We  are  disposed  to  follow  the  concurrent  action  of  the  master 
and  court  which  deny  recovery  on  account  of  the  partial  loss  of  the 
copartnership  debt.  It  does  not  appear  at  what  time  the  partnership 
collections  which  the  account  represents  were  made  by  the  corporation, 
and  immediate  liquidation  may  not  have  been  long  anticipated.  We 
think,  however,  that  the  executor  was  not  justified  in  making  direct 
loans  to  the  corporation  without  security.  The  corporation  was  with- 
out credit,  having  no  capital  beyond  its  stock  in  trade,  and,  from  the 
first,  money  to  operate  the  business  had  to  be  furnished  through  in- 
dorsement of  its  paper.  The  executor  was  not  protected  by  the  appli- 
cation of  the  Nodena  account,  for,  as  we  have  already  held,  the  ex- 
ecutor had  no  right  to  create  that  account,  and  the  court's  approval  of 
the  compromise  afforded  no  protection  because  based  on  the  executor's 
consent.  The  executor  should  be  charged  with  the  $3,000  loaned,  plus 
the  indebtedness  to  Hanauer  at  his  death,  which  there  was  ample  time 
to  collect  in  the  earlier  years  of  operation,  less  the  item  of  $1,303.73 
before  referred  to. 

The  loss  of  capital  stock  presents  other  considerations.  The  concern 
was  a  close  corporation.  Its  stock  was  not  on  the  market.  During  the 
first  year  or  so  it  appears  to  have  succeeded,  and  we  think  the  execu- 
tors could  not  be  charged  with  lack  of  care  in  failing  to  dispose  of  it 
during  that  period.  We  are  impressed  with  the  view  that  to  have  of- 
fered Hanauer's  stock  for  sale  after  the  business  depression  came  on 
would  have  precipitated  the  corporation's  collapse.  While  perhaps 
nothing  has  been  gained  by  postponing  liquidation,  we  cannot  say  that 
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the  stock  value  was  lost  thereby.    The  executor  should  therefore  not 
be  charged  with  this  loss. 

Brush  Electric  Light  Company  Stocks,  Bonds,  and  Advances  by  Ex- 
ecutors, As  shown  by  the  inventory,  Hanauer  owned  $13,500  stock 
and  $1,000  bonds  of  this  company.  At  the  time  of  his  death  the  com- 
pany was  insolvent,  as  shown  by  the  testimony  of  its  president,  Carnes, 
and  "at  the  end  of  their  road."  Hanauer  and  three  other  stockholders 
were  indorsers  upon  notes  of  the  company,  which  had  also  an  outstand- 
ing series  of  bonds.  Certain  of  the  stockholders  entered  into  a  con- 
tract whereby  the  Brush  Company's  property  should  be  conveyed  to  a 
new  company  free  from  debt,  except  the  bond  issue,  and  a  new  site 
furnished,  stock  in  pro  rata  amount  in  the  new  company  to  be  taken 
for  that  in  the  old ;  the  old  site  to  be  turned  over  to  the  stockholders 
referred  to.  Hanauer  was  represented  in  this  contract,  and  we  are 
satisfied  that  it  was  made  in  his  lifetime,  and  that  he  was  personally 
a  party  to  it.  At  his  death  this  Electric  Company  stock  seems  to  have 
been  deposited  with  one  Smith,  in  connection  with  that  of  other  stock- 
holders, to  secure  the  agreement  above  stated.  It  also  appeared  in  the 
inventory  that  the  deposit  was  "for  security  on  loans  made  by  the  com- 
pany upon  which  he  [Hanauer]  was  indorser  with  other  stockholders." 
Carnes  testified  that  the  stockholders  were  to  get  no  return  for  the 
moneys  paid  by  them  to  discharge  the  debts ;  and,  although  he  did  not 
seem  to  remember  the  extent  of  the  debts  when  the  contract  was  made, 
yet,  in  view  of  his  testimony  that  but  for  the  contract  the  company  must 
have  gone  into  receivership,  and  inasmuch  as  he  himself,  although  less 
interested  than  Hanauer,  seems  to  have  paid  $6,600  on  account  of  his 
liability,  the  debts  must  have  been  considerable.  Between  December 
19,  1889,  and  October  6,  1890.  the  executors  made  the  payments  re- 
ferred to  in  the  summary  of  disbursements  as  "loans  to  Brush  Electric 
Company,  $19,369.76."  These  payments  are  challenged  as  unauthor- 
ized loans,  and,  even  if  justified,  as  chargeable  to  the  executors  because 
not  collected  back.  All  the  advances  in  question  appear  in  the  probate 
court  settlements,  as  well  as  on  the  executor's  cashbook.  We  think 
it  fairly  inferable  that  all  the  items  (unless  to  the  extent  of  $5,000) 
were  paid  on  account  of  Hanauer's  original  liability  under  either  in- 
dorsements of  paper  or  the  contract  with  the  new  electric  company  re- 
ferred to.  The  $5,000  mentioned  seems  to  have  been  advanced  in  four 
equal  installments  to  the  new  company,  two  expressly  appearing  to  be 
for  building  new  plant,  one  for  "bldg.  under  contract,"  and  one  as  "ad- 
vanced that  company."  The  contract  with  the  new  company  was  not 
found,  but  it  was  Carnes'  recollection  that  the  new  company  was  to 
build  the  new  plant,  and  take  payment  therefor  in  bonds  at  85  cents. 
The  old  site  is  said  to  have  been  taken  by  the  selling  stockholders  from 
the  old  electric  company  "for  so  much  money  *  *  *  toward  the 
liquidation  of  outstanding  indebtedness."  The  executors'  inventory 
included  20  shares  Memphis  Gas  Light  Company  stock,  $2,000.  No 
Memphis  Gas  Light  Company  bonds  there  appear.  The  estate  is,  how- 
ever, given  credit  in  the  probate  court  settlements  for  $2,700  proceeds 
Electric  Light  Company  bonds;   $4,030  for  proceeds  of  sale  $6,500 
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bonds  of  Memphis  Light  &  Power  Company ;  $3,000  as  proceeds  of 
sales  of  $12,000  of  stock  in  "Mfs.  L.  &  P.  Co."  We  are  satisfied  from 
the  fuller  indorsements  in  the  executors'  cashbook,  and  from  testi- 
mony, that  these  items  represented  the  sale  at  25  cents  on  the  dollar  of 
the  Memphis  stock  received  in  exchange  for  Brush  Company  stock,  of 
$3,000  Memphis  first  mortgage  bonds  at  90,  and  $6,500  second  mort- 
gage bonds  at  62  cents,  that  5ie  prices  so  received  were  the  fair  mar- 
ket value,  and  that  the  stock  and  bonds  so  sold  were  those  received  by 
the  executors  in  some  way  in  connection  with  the  dealings  with  the 
new  company,  including  the  exchange  of  Brush  Company  securities 
and  claims,  and  probably  advances  for  building  new  plant.  Schoolfield 
sold  his  own  stock  at  the  same  price  and  at  the  same  time  that  Han- 
auer's  was  sold.  No  credit,  however,  appears  on  account  of  the  $2,000 
Memphis  stock  mentioned  in  the  inventory,  which  does  not  seem  to 
have  been  sold.  The  master  found  that  at  one  time  it  had  a  market 
value  of  4214  cents,  but  that  the  executors  were  not  chargeable  with 
failure  to  sell  it.  No  charge  was  made  against  the  executors  on  ac- 
count of  these  various  stocks,  except  to  the  extent  to  which  the  estate 
was  found  to  have  realized.  Neither  this  action  nor  the  credit  given 
on  account  of  the  loans  and  advances  were  disturbed  bv  the  court.  As 
it  is  not  clearly  shown  that  the  wrong  conclusion  was  reached  by  the 
court  and  master,  we  concur  in  the  disposition  made  below. 

Cotton  Company  Matters,  This  company  had  a  capital  stock  of  $1,- 
000,000,  issued  as  fully  paid ;  in  fact  but  a  small  percentage  had  been 
paid  in.  Hanauer  held  $54,000  of  the  stock,  and  was  its  president  at 
the  time  of  his  death.  Its  capital  was  procured  by  loans  from  banks 
in  Memphis  and  in  one  or  more  other  places,  upon  indorsement  by  more 
or  less  of  the  stockholders,  by  agreement  between  whom  each  of  a 
large  number  agreed  to  share,  as  between  themselves,  certain  fractions 
of  the  net  loss  or  liability,  Hanauer's  share  being  1-11.  At  the  time 
of  his  death  he  seems  to  have  been  indorser  on  as  much  as  $100,000  of 
this  paper.  The  company  was  then  solvent  so  far  as  shown  by  its 
books,  but  its  stock  was  speculative  and  had  no  real  market  value,  prop- 
erly speaking;  the  stock  value  consisting  largely  of  patent  rights  on 
delinting  machinery,  etc.  The  master  found,  and  we  think  properly, 
that  the  company  was  in  fact  insolvent  when  Hanauer  died.  Within 
two  years  following  Hanauer's  death  his  executors  advanced  to  or  for 
the  benefit  of  the  company  $31,000.  Certain  other  stockholders  also 
made  large  advances.  Complainants  seek  to  charge  the  executors  with 
the  loss  of  Hanauer's  capital  stock,  which  was  never  realized  upon,  as 
well  as  the  $31,000  so  advanced.  The  master  and  the  court  held  the 
executors  not  liable  for  the  stock;  the  master  charged  the  executors 
with  over  $14,000  of  the  $31,000  advanced,  the  court  overruling  the 
master  in  this  latter  respect.  We  think  it  clear  that  the  executors 
should  not  be  charged  with  the  stock.  The  question  of  the  loans 
charged  up  by  the  master  is  not  so  clear,  but  we  are  disposed  to  agree 
with  the  court.  The  basis  of  charging  the  item  of  $3,500  to  the  ex- 
ecutor is  that  the  item  is  not  on  the  cashbook  and  is  not  accounted  for. 
As  we  construe  the  record,  the  item  was  never  in  fact  credited  to  the 
executor.    We  understand,  however,  that  the  charge  was  not  in  fact 
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Stricken  out  in  the  master's  final  restatement  of  the  account.    The  rea- 
sons for  both  these  last  conclusions  are  stated  in  the  margin.* 

The  basis  on  which  the  master  charged  the  other  items  to  the  exec- 
utors is  that  there  is  nothing  to  show  that  they  were  anything  but 
straight  loans,  and  that  the  executors  did  not  claim  otherwise.  It  is 
true  that  neither  the  cashbook  nor  the  executors'  reports  show  that 
these  advances  were  on  account  of  Hanauer's  liability,  but  it  must  be 
remembered  that  the  accounting  was  had  after  the  parties  having  im- 
mediate knowledge  were  dead ;  and  while  the  question  is  not  free  from 
difficulty,  we  are  inclined  to  the  view  that  the  action  of  the  master 
failed  to  give  due  credit  to  the  prima  facie  effect  of  the  probate  court 
settlements.  Schoolfield  was  a  large  stockholder,  and  Poston,  as  Han- 
auer's  representative,  also  took  part  in  the  corporate  affairs.  Every 
reasonable  effort  seems  to  have  been  made  to  save  the  concern  from 
ruin,  but  without  success.  A  fire  in  1894  consumed  the  plant,  and,  as  it 
turned  out,  the  company's  debts  were  about  $200,000  more  than  its  as- 
sets. Several  other  stockholders  lost  heavily,  at  least  one  much  more 
than  the  Hanauer  estate,  and  several  were  rendered  bankrupt  or  in- 
solvent. We  are  disposed  to  think  that  these  facts,  in  connection  with 
the  probate  court  settlements,  raise  a  presumption  that  the  advance- 
ments in  question  represented  in  substance,  directly  or  indirectly,  the 
fulfillment  of  the  obligations  so  incurred  by  Hanauer  and  existing  at 
his  death ;  having  in  mind  the  probability  that  certain  of  the  indorsers 
proved  uncollectible  in  part  at  least.  We  think  the  record  fairly  justi- 
fies the  inference  that  in  making  the  advancements  and  carrying  the 
stock  until  the  company's  failure  the  executors  used  their  best  busi- 
ness judgment,  and  took  the  course  followed  by  prudent  stockholders 
representing  their  own  investments.  Whether  or  not  an)rthing  was 
saved  by  the  course  taken,  we  are  satisfied  nothing  was  lost  by  it. 

It  results  from  what  has  been  said  earlier  in  this  opinion  that  com- 
plainants in  the  cross-bill  have  had  the  substantial  equivalent  of  a  sep- 
arate and  distinct  accounting  relative  to  the  sums  due  them  as  leg- 
atees under  the  eighth  item. 

It  is  also  urged  that  stocks  and  bonds  in  large  amounts  were  sold 
by  the  executors  at  sums  below  their  real  value ;  that  many  of  the  se- 
curities sold  should  not  have  been  sold  at  all,  as  not  needed  for  the 
payment  of  debts  and  expenses,  but  should  have  been  kept  as  perma- 
nent investments,  for  assignment  to  the  beneficiaries  under  the  sixth 

5  But  one  item  of  $3,500  was  included  in  the  $36,195.05  credited  the  execu- 
tors in  first  annual  settlement  R.  496,  1793.  This  one  item  ($3,500)  was  in- 
cluded in  making  up  balance  of  $5,010.30,  September  1,  1890.  R.  497.  It  was 
on  the  cashbook  (R.  137),  and  helped  make  up  the  balance  of  $4,999.42,  Sep- 
tember 2,  1890  (R.  143),  which  varies  from  the  probate  court  balance  only  in 
including  item  of  $10.88,  September  2,  1890.  Had  there  been  included  a  second 
$3,500,  the  balance  shown  on  probate  court  record  and  cashbook  could  not 
have  thus  harmonized.  The  court,  therefore,  correctly  ordered  the  charge  to 
the  executors  stricken  out.  This  was  not  done  as  to  the  principal  ($3,500). 
R.  1490.  The  reason  given  was  that  the  item  was  already  allowed  in  the  cash 
balance.  This  we  think  is  a  mistake.  The  cash  balance  used  in  making  up 
the  master's  special  account  was  $1,160.40  (R.  988),  which  included  but  the 
one  item  of  $3,500  actually  paid,  the  resulting  balance  to  be  distributed, 
$153,759.90  (R.  988)  being  included  in  the  master's  restated  account  (R.  1488). 
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and  eighth  items,  and  that  certain  stocks,  if  to  be  sold  at  all,  should 
have  been  sold  earlier,  when,  it  is  urged,  a  higher  price  could  have  been 
obtained.  In  this  connection  it  is  insisted  that  the  stocks  were  inven- 
toried at  par,  and  that  the  burden  of  sustaining  sales  below  par  is  upon 
the  executors.  But  this  argument  overlooks,  not  only  the  prima  facie 
effect  of  the  probate  court  settlements,  but,  we  think,  misconceives  the 
basis  of  the  inventory.  This,  it  is  true,  contains  the  statement,  **and 
the  stocks  and  bonds  herein  inventoried  are  at  their  face  value."  But 
this  could  scarcely  have  been  intended  as  an  appraisal  at  such  value, 
for  not  only  was  there  no  formal  appraisement  of  any  property  in  the 
inventory  except  a  few  hundred  dollars  worth  of  personal  effects  at 
testator's  residence,  but  the  inventory  contained  many  stocks  worth, 
and  doubtless  known  to  be  worth,  at  the  time  much  more  than  par,  one 
stock  actually  selling  at  about  six  times  its  face,  and,  on  the  other  hand, 
it  included  stocks  at  the  time  considered  worthless  or  worth  much  less 
than  par;  for  practically  contemporaneously  with  the  filing  of  the  in- 
ventory a  copy  thereof  was  furnished  to  the  representatives  of  the  ben- 
eficiaries under  the  eighth  item,  containing  the  executors'  notations  on 
many  of  the  stocks,  such  as  "good,"  "worthless,"  "nominal,"  "quoted 
50  cents,"  "good— 110  bid,"  "probably  about  at  5  cents,"  "130-135," 
"600,"  etc. 

[14]  Again,  section  3979  of  Shannon's  Code  is  invoked,  which  re- 
quires the  executor  "to  make  sale  of  the  goods  and  chattels  of  the  de- 
ceased to  the  highest  bidder,  on  ten  days'  notice  of  the  time  and  place 
of  sale,"  as  forbidding  private  sales.  Whether  the  Supreme  Court  of 
Tennessee  has  construed  this  statute  as  including  corporate  stocks  in 
the  terms  "goods  and  chattels"  we  are  not  advised ;  but  we  think  it  not 
controlling  of  the  executors'  discretion  under  the  will  in  question,  and 
inapplicable  to  an  estate  held  under  such  trusts  as  exist  here.  More- 
over, upon  the  evidence  in  this  record  as  to  the  value  of  the  stocks  sold, 
so  far  as  given,  there  is  reason  to  believe  that  the  stocks  brought  a  bet- 
ter price  at  private  sale  than  could  have  been  realized  by  an  auction 
sale  under  the  statute. .  We  are  satisfied  that  the  great  bulk  of  the  sales 
of  stocks  and  bonds  were  made  at  their  fair  market  value,  and  all  in  the 
exercise  of  the  discretion  which  a  reasonably  prudent  and  intelligent 
man  would  have  used  in  the  administration  of  his  own  affairs.  This 
we  conceive  to  be  the  applicable  test.  Mickel  v.  Brown,  63  Tenn.  (4 
Baxt.)  468. 

Many  of  the  stocks  held  by  the  testator  were  more  or  less  speculative 
in  character.  Before  ordinary  administration  could  well  be  completed 
a  commercial  stringency  began  which  continued  with  greater  or  less 
force  for  several  years,  and  which  presumably  affected  Memphis  as 
much  as  the  country  generally,  and  perhaps  in  some  ways  more,  on  ac- 
count of  the  depression  of  the  cotton  industry.  These  facts  doubtless 
contributed  materially  to  the  losses  and  disappointments  occasioned 
the  estate,  both  in  respect  of  realizing  on  investments  and  in  the  sub- 
jection to  payment  upon  collateral  liabilities.  We  have  found  nothing 
in  the  record  which  impugns  the  integrity  and  good  faith  of  the  exec- 
utors in  their  dealings  with  the  administration  of  the  estate.  We  think 
it  makes  no  difference  that  certain  of  the  stocks  may  have  been  sold 
for  purposes  of  payment  to  the  beneficiaries  under  the  sixth  and  eighth 
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items.    Such  sales  may  properly  be  regarded  as  made  by  tlie  trustee 
and  within  the  discretion  vested  by  the  will. 

Without  discussing  each  of  a  large  number  of  individual  items  in- 
volved, we  content  ourselves  with  saying  that  we  have  carefully  con- 
sidered them  all,  and  that,  under  the  application  of  the  rules  stated  in 
this  opinion,  the  conclusions  of  the  master  and  court  should  not  be 
disturbed  except  in  the  instances  to  which  we  shall  refer. 

The  contention  that  large  sums  shown  by  the  executor's  settlements 
and  cashbook  to  have  been  realized,  or  which  were  stated  by  the  master 
in  his  report  to  be  chargeable  to  the  executors,  were  not  in  fact  so 
charged  rests  upon  misapprehension  of  the  master's  accounts  and 
schedules.  It  is  enough  to  say  that,  as  we  understand  these  accounts 
and  schedules,  every  item  so  charged  the  executors  in  their  reports,  or 
on  the  cashbook  or  allowed  by  the  master,  was  so  charged  by  that  of- 
ficer either  by  inclusion  in  the  accounting  which  resulted  in  the  cash 
balance  of  $1,160.40  against  the  executors,  before  referred  to,  or  by 
addition  to  that  cash  balance  through  which  the  ultimate  rights  and 
liabilities  of  the  parties  were  reached. 

Cotton  Exchange  Building  Company  Stock,  This  stock  had  a  par 
value  of  $500.  There  was  testimony  that  it  was  worth  70  to  75  cents. 
The  master  held  it  not  accounted  for,  and  charged  the  executor  $375 
and  interest.  This  action  was  excepted  to  on  the  ground  that  the  stock 
was  sold  September  13,  1889,  for  $445,  and  erroneously  accounted  for 
as  "cotton  exchange  membership."  The  exception  was  sustained,  and 
we  think  erroneously.  There  was  proof  that  the  membership  also  had 
value,  and  if  the  stock  was  accounted  for,  the  membership  was  not. 
Moreover,  while  in  the  copy  of  inventory  furnished  by  the  executor  the 
stock  bore  the  latter's  notation  **50  to  60  cents,"  the  membership  was 
minuted  **sold  $445.00"  (no  value  being  carried  out  in  the  original  in- 
ventory). The  order  sustaining  the  exception  should  be  reversed,  and 
the  master's  action  affirmed. 

Personal  Property  at  the  Kerr  Avenue  Homestead,  $842.15.  We 
think  the  master  and  the  court  properly  charged  this  item  to  the  ex- 
ecutor. It  was  the  one  class  of  inventoried  property  actually  appraised. 
The  executors  apparently  understood  it  had  to  be  accounted  for,  and 
this  result  is  not  impeached  by  the  alleged  fact  that  it  remained  in  the 
homestead  and  so  was  used  by  the  beneficiaries  under  the  sixth  item. 
The  fact  that  it  was  not  specified  in  the  bill  cannot  be  held  fatal.  The 
master  took  the  proof  apparently  without  objection,  and  it  would  have 
been  open  to  the  court  upon  exception  to  amend  the  order  to  meet  the 
proofs. 

[15]  It  is  urged  that  under  sections  4012  and  4481  of  Shannon's 
Code  claims  of  resident  creditors  could  be  paid  only  within  2%  years, 
and  claims  of  nonresident  creditors  only  within  3^^  years  after  letters 
testamentary  are  granted,  and  that  the  executors  had  no  right  to  sell 
to  meet  claims  not  paid  until  after  those  dates,  and  were  not  entitled 
to  credit  for  payments  so  delayed.  But  in  the  absence  of  proofs  to 
the  contrary,  the  presumption  is  that  the  delay  beyond  the  statutory 
period  was  at  the  request  of  the  executor.  Alvis  v.  Oglesby,  87  Tenn. 
(3  Pickle)  172,  10  S.  W.  313  ;  Allen  v.  Shanks,  90  Tenn.  (6  Pickle)  359, 
16  S.  W.  715.    In  this  case  the  presumption  is  not  only  not  overthrown, 
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but  IS  confirmed.  Section  4015,  providing  for  payment  to  the  state 
treasurer  of  unclaimed  estates,  has  plainly  no  relation  to  the  estate  and 
will  under  consideration. 

Taxes  and  Insurance  Paid  for  Residuary  Legatees  and  Beneficiaries. 
The  payments  are  shown  by  the  cashbook  and  by  the  settlements,  ex- 
<:ept  (as  to  the  latter)  a  few  payments  made  after  the  1903  settlement. 
There  is  nothing  to  impeach  the  presumption  afforded  by  the  settle- 
ments, and  we  are  satisfied  that  the  payments  were  all  in  fact  made  as 
claimed.  As  to  the  advances  for  the  legatees  under  the  eighth  item,  it 
is  immaterial  that  the  executors,  as  distinguished  from  the  trustees, 
were  not  concerned  in  the  payment  of  taxes  on  lands  belonging  to  the 
beneficiaries,  for  the  record  amply  supports  the  inference  that  the  pay- 
ments were  made  with  the  knowledge  and  approval  of  these  legatees, 
and  were  properly  treated  as  advancements  on  account  of  their  dis- 
tributive shares  of  the  estate. 

The  advancements  made  to  Mrs.  Hampson  stand  on  a  materially 
different  footing  only  so  far  as  they  affect  the  question  of  encroach- 
ment on  the  corpus  of  the  estate. 

We  see  no  merit  in  the  suggestion  that  the  question  of  equalization 
between  beneficiaries  was  not  referred  to  the  master.  It  was  necessarily 
involved  in  the  accounting.  Nor  do  we  think  there  is  force  in  the 
point  that  the  executors  had  nothing  to  do  with  the  equalization,  but 
that  this  duty  belonged  to  the  trustees,  in  connection  with  the  division 
of  the  residue  after  the  payment  of  debts,  etc. ;  for  the  executors  were 
also  the  trustees  and  were  acting  in  a  double  capacity.  Adams  v. 
Cleaves,  10  Lea  (Tenn.)  367,  384;  Porter  v.  Moores,  4  Heisk. 
<Tenn.)  16. 

Compensation  to  Executors  and  Attorney's  Fees.  These  allowances 
are  criticized  on  several  grounds.  The  contention  that  no  allowance 
for  services  and  expenses  not  rendered  or  incurred  within  two  years 
after  administration  granted  can  validly  be  made  the  executors  (Shan- 
non's Code,  §  4047)  is  disposed  of  by  the  construction  put  upon  that 
statute  as  being  directory  merely.  Willeford  v.  Watson,  12  Heisk. 
<Tenn.)  476;  Murgitroyde  v.  Cleary,  16  Lea  (Tenn.)  539,  546.  The 
objection  that  the  surviving  partner  is  not  entitled  to  compensation  for 
settling  the  affairs  of  the  copartnership  is  answered,  and  we  think  cor- 
rectly, by  the  master,  that  it  does  not  appear  that  any  of  the  credits  al- 
lowed Schoolfield,  executor,  were  for  services  rendered  with  reference 
to  the  partnership  assets  until  after  the  same  had  been  turned  over  to 
the  executors,  and  by  them  held  and  managed  with  the  remaining  as- 
sets of  the  estate. 

[18]  The  proposition,  assuming  it  to  be  correct,  that  the  statute  con- 
templates the  fixing  of  the  executors'  compensation  only  at  the  end  of 
administration  is  not  controlling.  The  master  found  that  the  probate 
court  had  allowed  compensation  on  the  basis  of  5  per  cent,  commission, 
and  made  his  subsequent  allowances  at  that  rate.  We  think  that,  in 
view  of  the  difficulties  connected  with  the  settlement  of  the  estate,  and 
the  attention  apparently  given  to  it  by  the  executors,  the  allowance 
made  is  not  unreasonable.  Our  attention  is  called  to  nothing  in  the 
record  which  we  think  seriously  impugns  the  reasonableness  of  the  at  • 
torney's  fees  paid.    It  is  perhaps  not  clear  whether  the  compensation 
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allowed  D.  H.  Poston's  estate  after  his  death  was  for  services  as  exec- 
utor merely  or  as  attorney  (see  summary  of  receipts  and  disbursements 
printed  in  note  to  this  opinion),  but  an  executor  acting  as  attorney 
may  also  recover  compensation  as  such.  Fulton  v.  Davidson,  3  Heisk. 
(Tenn,)  614,  643. 

[17]  We  are  satisfied  to  affirm  the  action  of  the  master  and  court 
with  respect  to  the  allowances  both  as  to  executors'  compensation  and 
on  account  of  attorney's  fees. 

The  contention  that  the  claims  of  Flora  Loeb  and  Jacob  Hanauer 
are  barred  by  limitation  rests  upon  the  proposition  that  their  rights  of 
action  accrued  at  the  respective  dates  when  these  claimants  reached 
the  age  of  21  years,  viz.,  in  1889  and  1893,  respectively.  But  in  view 
of  the  fact  that  distribution  was  not  to  be  had  until  completion  of  ad- 
ministration, if  we  have  properly  concluded  that  such  completion  was 
rightly  delayed  to  the  extent  it  was,  and  so  as  to  protect  the  executors 
from  liability  therefor,  we  are  unable  to  see  why  the  claimants  are  not 
likewise  protected  against  the  barring  of  their  claims  for  the  residue 
after  administration  completed.  Schoolfield  died  in  1905.  The  bill 
was  filed  in  1907.  As  late  as  1903,  as  shown  by  the  probate  court  set- 
tlements and  cashbook,  payments  of  taxes  were  made  for  the  account 
of  these  beneficiaries,  as  well  as  amounts  paid  them  in  equalization  of 
their  shares  to  that  date. 

Complaint  is  made  that  there  has  been  no  accounting  respecting  firm 
assets.  The  record  shows:  That  on  April  1,  1889,  the  credits  of  the 
various  partners,  as  appearing  upon  the  firm  books,  were  as  follows : 
Schoolfield,  $96,752.07;  Hanauer,  $97,859.13;  Miller,  $75,930.42. 
That  between  that  date  and  June  3,  1896,  the  partners  received  such 
amounts  as  to  leave  the  following  credit  balances :  Schoolfield,  $35,- 
695.99;  Hanauer,  $37,770.98;  Miller,  $36,495.90.  These  three  part- 
nership accounts  seem  to  have  represented  the  entire  assets  of  the  firm. 
Whether  the  assets  so  represented  included  the  Ferguson  &  Hampson 
account  afterwards  merged  in  the  sale  of  Nodena  Plantation  is  not 
clear. 

The  master  reported  the  amount  of  cash  received  by  the  executor 
from  the  surviving  partners  and  the  amount  of  rents  collected  from 
partnership  realty.  He  reported  as  still  on  hand  and  undisposed  of 
two  parcels  of  described  real  estate  in  Shelby  county,  Tenn.,  and  that 
Miller  had  made  such  conveyance  upon  receipt  of  his  interest  in  those 
lands  as  that  Schoolfield  and  the  Hanauer  estate  owned  the  parcels  in 
equal  shares.  He  also  reported  that  the  lands  in  which  Hanauer's 
estate  was  interested  in  Alabama  and  Arkansas  are  so  vaguely  de- 
scribed that  definite  and  clear  report  could  not  be  made  as  to  what  had 
been  sold  and  what  parts,  if  any,  remained ;  that  a  large  part  of  the 
assets  of  the  firm  had  been  accounted  for  in  various  partial  settlements 
by  the  executor  with  the  probate  court ;  that  some  of  the  firm's  books 
could  not  be  found;  that  he  was  unable  to  make  any  findings  as  to 
the  assets  that  remained  as  shown  by  the  firm  ledger,  nor  to  equalize 
the  partners,  so  far  as  the  Hanauer  estate  is  concerned,  and  found  that 
all  the  accounts  shown  on  the  trial  balance  taken  from  the  firm's  ledger 
are  worthless,  except  what  has  been  accounted  for  through  the  pro- 
bate  court. 
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There  is  no  suggestion  that  the  firm  still  owes  any  debts,  nor  have 
we  been  cited  to  any  testimony  throwing  any  light  upon  the  accounting 
as  between  the  partners,  except  as  shown  by  what  we  have  already 
stated.  Taking  into  account  the  division  of  the  proceeds  of  sale  of 
the  Front  street  store  and  the  treatment  of  the  Nodena  Plantation 
matters,  the  partnership  affairs  have  presumably  been  regarded  as  re- 
quiring no  further  settlement,  except  to  the  extent  of  adjusting  the 
balances  between  partners  upon  the  basis  which  this  record  permits, 
and  of  providing  for  the  sale  of  the  remaining  assets,  so  far  as  neces- 
sary, to  effect  such  distribution  and  adjustment.  It  seems  proper  that 
the  decree  should  formally  determine  the  equalization  as  shown  by  the 
account  balances  referred  to,  and  provide,  so  far  as  necessary,  for  en- 
forcing, against  remaining  assets,  the  balances  mentioned,  as  well  as 
all  other  recoveries  on  account  of  partnership  matters. 

Dudley  T.  Schoolfield,  executor,  complains  that  the  decree  does  not 
direct  that  he  recover  against  Mrs.  Hampson*s  executor  and  the  other 
complainants  the  amount  found  by  the  master^s  restated  account  to  be 
owing  by  them.  As  we  construe  the  record,  the  order  of  the  court  on 
the  master's  restated  account  has  the  effect  of  establishing  the  result 
of  the  accounting  as  between  the  parties.  The  cross-bill  filed  by  the 
executor  was  dismissed  as  unnecessary,  or,  if  necessary,  as  brought 
too  late,  being  filed  after  the  master's  report  upon  the  accounting.  We 
think  the  decree  should  show  the  final  state  of  the  account  and  direct 
recovery  accordingly,  except  that  it  should  not  invade  the  possession 
of  assets  under  the  jurisdiction  of  the  probate  court  for  the  purpose  of 
administration.  Waterman  v.  Canal-Louisiana  Bank,  215  U.  S.  33, 
30  Sup.  Ct.  10,  54  L.  Ed.  80 ;  Eddy  v.  Eddy  (C.  C.  A.,  6th  Cir.)  168 
Fed.  590,  93  C.  C.  A.  586.  What  the  balance  in  favor  of  either  party 
may  be  depends  upon  the  restatement  of  the  account  under  the  rules 
we  have  laid  down  in  this  opinion.  In  determining  rights  as  between 
defendants  and  Mrs.  Hampson's  children,  the  ultimate  beneficiaries  un- 
der the  sixth  item,  we  think  the  latter  entitled  to  recover  the  amount  of 
encroachments  (if  such  shall  prove  to  have  been  created)  upon  the 
principal  of  the  estate  otherwise  apportionable  to  the  children  in  ques- 
tion, and  resulting  from  payments  to  Mrs.  Hampson  of  funds  charge- 
able only  to  income.  We  do  not  think  the  case  is  brought  within  the 
rule  invoked  that  where  the  will  evidences  an  intent  to  provide  an  in- 
come sufficient  for  the  support  of  the  beneficiaries,  the  principal  may 
be  encroached  upon  in  case  the  income  is  palpably  insufficient  for  such 
support.  Lenow  v.  Arrington,  111  Tenn.  720,  723,  69  S.  W.  314.  As- 
suming (but  not  deciding)  that  the  will  contemplated  encroachments 
upon  the  principal  where  necessary  for  support,  and  assuming  that 
Mrs.  Hampson  had  no  income  from  the  real  estate  belonging  to  her 
or  to  the  trust  estate  (except  the  use  of  the  Kerr  avenue  homestead), 
we  cannot  say  that  she  needed  to  encroach  upon  the  principal  of  the 
trust.  In  the  seven  years  between  testator's  death  and  the  failure  of 
the  Schoolfield-Hanauer  Company  about  $18,000  of  her  individual  per- 
sonal estate,  as  well  as  about  $5,000  representing  claimed  income  from 
her  net  interest  in  the  testator's  estate,  were  applied  upon  her  account 
with  the  Schoolfield-Hanauer  Company  (and  thus  in  effect  applied  to 
the  support  of  herself  and  children),  to  say  nothing  of  the  large  balance 
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on  account  left  standing  against  her.  Of  course,  no  encroachments 
could  result  from  conveyances  to  the  trustee,  under  the  sixth  item,  of 
Nodena  Plantation,  the  Kerr  avenue  homestead,  the  real  estate  al- 
lotted under  partition  proceedings,  or  from  the  application  of  Mrs. 
Hampson's  property,  held  independently  of  the  will,  upon  the  School- 
field-Hanauer  account  or  otherwise. 

It  appearing  that  Miller's  administrator  received  no  assets  and  un- 
derstands that  the  estate  has  none,  complainants  were  not  prejudiced, 
as  the  record  now  stands,  by  the  dismissal  of  the  bill  as  to  the  admin- 
istrator. 

The  master  relieved  the  executor  and  trustee  from  interest  on  funds 
of  the  estate  in  his  hands  from  time  to  time  and  in  bank  at  his  death ; 
as  to  the  first,  because  very  little  was  on  hand  at  a  time,  and  the  ac- 
count was  active ;  as  to  the  latter,  because  complainant  could  have  had 
a  successor  trustee  appointed  without  delay.  We  are  content  to  ap- 
prove this  course  as  to  the  balances  shown  by  the  executor's  accounts 
as  in  his  hands,  without,  however,  affecting  the  subject  of  interest  upon 
special  items  otherwise  directed  by  this  opinion. 

To  discuss  each  of  the  large  number  of  propositions  presented  by 
counsel  would  unwarrantably  extend  this  opinion.  We  have,  however, 
considered  them  all,  and  have  omitted  reference  to  none  involving,  as 
we  think,  prejudicial  error. 

The  decree  of  the  district  court  is  affirmed  as  concerns  John  H. 
Wade  &  Sons'  title  to  the  Front  Street  lot  and  Edith  Brooks  School- 
field's  title  to  the  Townsend  land,  with  costs  of  this  court  in  favor  of 
those  appellees,  as  well  as  Mr.  and  Mrs.  Norfleet,  against  complain- 
ants and  cross-complainants^  In  other  respects  the  decree  should  be 
modified  to  the  extent  only  we  have  indicated. 

The  record  will  be  remanded  to  the  district  court,  with  directions 
to  take  further  proceedings  not  inconsistent  with  this  opinion. 

Complainants  and  cross-complainants  will  recover  the  costs  of  this 
court  against  appellees  other  than  Wade  &  Sons,  Edith  Brooks  School- 
field,  and  Mr.  and  Mrs.  Norfleet. 

On  Petitions  for  Rehearing. 

Rehearing  is  asked  by  Dudley  T.  Schoolfield  and  Mrs.  Norfleet,  and 
by  John  H,  Poston  and  Mrs.  Hill  as  sureties  on  the  executor's  bond. 
One  point,  perhaps,  requires  specific  mention.  By  our  opinion,  Mr. 
Schoolfield  was  allowed  credit  on  the  accounting  for  $4,796.24,  with 
interest  thereon,  as  his  share  of  the  foreclosure  sale  price  of  Nodena 
Plantation.  We  are  asked  to  determine  definitely  the  interests  of  Mr. 
Schoolfield  and  Mrs.  Norfleet  in  the  plantation,  and  to  declare  each  of 
those  parties  entitled  to  a  share  of  the  property  and  to  an  accounting 
for  profits.  Our  opinion,  at  least  impliedly,  determines  Mr.  School- 
field's  rights  as  limited  to  the  accounting  credit  stated.  To  this  we 
adhere. 

Even  were  we  to  disregard  his  failure  to  claim  in  this  suit  an  interest 
in  the  plantation,  except  by  cross-bill  (which  was  dismissed  by  the 
court  below)  filed  after  the  coming  in  of  the  commissioner's  report  un- 
der the  order  for  accounting,  we  think  the  relief  directed  by  our  opin- 
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ion  all  he  is  entitled  to,  in  view  (if  for  no  other  reason)  of  the  transaction 
evidenced  by  the  conveyance  by  Schoolfield  and  Poston,  trustees,  to  W. 
W.  Schoolfield,  trustee  under  the  sixth  item  of  the  will,  of  all  title  and 
interest  vested  in  the  trustees  under  the  commissioner's  foreclosure 
deed,  and  W.  W.  Schoolfield's  participation  in  such  conveyance.  Nor  is 
it  maintainable  that  the  value  of  the  testator's  interest  in  the  plantation 
was  regarded  as  $70,815.02,  instead  of  $35,407.51.  The  former  figure 
is  far  in  excess  of  the  entire  advances  to  the  beneficiaries  under  the 
eighth  item,  as  shown  by  the  schedule  of  trustee's  receipts  and  disburse- 
ments contained  in  our  opinion ;  while  the  latter  amount,  added  to  the 
amounts  advanced  for  Mrs.  Hampson's  account  (aside  from  the  so- 
called  personal  account  representing  the  testator's  liability  to  her),  is 
but  a  few  hundred  dollars  less  than  advanced  to  the  beneficiaries  under 
the  eighth  item. 

The  five  years'  rent  of  plantation,  with  interest,  was  intended  to  be 
applied,  as  the  master  applied  his  award  on  his  account,  for  the  benefit 
of  both  classes  of  beneficiaries,  and  not  against  the  item  of  $21,114.60. 

Mrs.  Norfleet's  claim  was  not  considered  by  the  court  below,  and  she 
has  not  appealed.  The  decree  was  affirmed  without  prejudice  to  her 
rights.    We  cannot  properly  go  further. 

All  the  other  points  raised  are  covered  by  our  decision.  A  careful 
consideration  of  the  argtmients  advanced  fails  to  convince  us  that  the 
decision  is  wrong. 

The  petitions  for  rehearing  are  denied. 


(217  Fed.  719) 

SOUTHERN  PINE  LUMBER  CO.  v.  CONSOLIDATED  LOUISIANA 

LUMBER  CO.t 

(Circuit  Court  of  Appeals.  Fifth  Circuit.    October  5,  1914.) 

No.  2490. 

Public  Lands  (§  173*) — Texas  School  Lands — Lands  Subject  to  Sale — 
Construction  of  Statute. 

Act  Tex.  April  15,  1905  (Laws  29th  Leg.  c.  103)  §  8,  providing  for 
the  sale  by  the  Commissioner  of  the  General  Land  Office  of  public  lands 
of  the  state  set  apart  by  prior  statutes  to  the  public  school  fund,  does 
not  authorize  the  Commissioner  to  place  upon  the  market  or  sell  lands 
claimed  adversely  to  the  state  and  to  the  school  fund  in  good  faith  un- 
der Spanish  or  Mexican  grants  until  the  controversy  between  the  state 
and  the  claimants  has  been  adjudicated  in  favor  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent  Dig.  §{  544-551; 
Dec.  Dig.  §  173.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Texas ;   Gordon  Russell,  Judge. 

Action  at  law  by  the  Consolidated  Louisiana  Lumber  Company 

against  the  Southern  Pine  Lumber  Company.    Judgment  for  plaintiff, 

and  defendant  brings  error.    Reversed. 

This  suit  was  brought  by  the  Consolidated  Louisiana  Lumber  Company, 
hereinafter  referred  to  as  the  Consolidated  Company,  a  Louisiana  corpora- 
tion, against  the  Southern  Pine  Lumber  Company,  a  Texas  corporation,  here- 

*For  oUier  cases  see  same  topic  ft  9  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  Rehearing  denied  February  8,  1915. 
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iDafter  designated  the  Southern  Company,  to  recover  damages  for  the  alleged 
wrongful  conversion  of  timber  cut,  removed,  and  appropriated  by  the  latter 
company  from  seven  surveys  of  land  situated  in  Trinity  county,  Tex.,  located 
and  patented  under  a  file  made  by  Robb  Stevenson,  July  5,  1905,  on  top  of 
the  south  league  of  the  Jose  A.  Sepulveda  grant,  under  wliich  the  South -rn 
Company  claimed  title  and  the  right  to  cut  and  remove  the  timber  in  ques- 
tion. The  Southern  Company  filed  a  cross-action,  making  Henry  B.  Fall  de- 
fendant; but,  in  view  of  the  disposition  made  of  the  case,  the  cross-action 
becomes  a  matter  of  little  importance. 

Stevenson  sought  to  purchase  the  land  and  timber  thereon  under  and  by 
virtue  of  section  8  of  an  act  of  the  Texas  Legislature,  approved  April  15,  1905. 
Session  Acts,  p.  159,  c.  103.  Under  this  file  a  survey  was  made  by  the  county 
surveyor  of  Trinity  county  September  18,  1905,  embracing  4,287%  acres  and 
covering  the  south  Sepulveda  league,  that  was  afterwards  subdivided  into  the 
seven  tracts  in  controversy.  The  surveyor's  report  showed  a  list  of  settlers, 
naming  19,  who  had  improvements  and  inclosures  on  scrap  school  land  known 
as  the  Sepulveda  south  -league  in  Trinity  county.  On  June  30,  1906,  the 
county  surveyor  filed  in  the  General  Land  Office  at  Austin  field  notes  of  the 
seven  surveys,  and  on  September  1,  1906,  the  Land  Commissioner  notified 
Stevenson  that  a  survey  had  been  made  and  that  he  had  the  right  for  60  days 
to  purchase  the  land  and  timber.  Thereafter,  Stevenson  having  made  ap- 
plication to  purchase  the  land  and  timber,  and  having  complied  with  the  stat- 
ute as  to  the  payment  of  the  purchase  money  and  in  other  respects,  patents 
were  issued  to  him  in  the  name  of  the  state  for  each  of  the  surveys. 

The  record  discloses  that  the  Consolidated  Company  exhibited  a  chain  of 
conveyances  from  Stevenson  to  itself,  conveying  the  said  several  surveys  with 
the  timber  thereon  and  all  causes  of  action  and  claims  for  damages  on  ac- 
count of  cutting  timber  or  committing  other  trespasses  thereon.  The  South- 
em  Company  in  defense  relied  upon  a  grant  that  had  been  issued  to  Jose 
Antonio  Sepulveda  upon  a  concession,  made  by  Jose  A.  Sa'ucedo  (sometimes 
written  Sancedo),  a  political  chief  of  Mexico,  in  1824,  and  afterwards  con- 
firmed by  him  in  1826.  The  Sepulveda  concession  was  for  two  leagues  of 
land,  one  to  be  located  on  San  Pedro  creek  and  the  other  on  the  Cochino ;  but, 
because  one  of  the  leagues  applied  for  conflicted  with  the  survey  of  Daniel 
McGulen,  the  alcalde,  by  virtue  of  an  agreement  between  the  interested  par- 
ties, placed  Sepulveda  in  possession  of  two  leagues  on  the  Cochino  creek. 

For  a  better  understanding  of  the  questions  involved,  the  following  sub- 
stantially correct  statement  of  the  case  by  the  Southern  Company  is  here  in- 
serted : 

"As  shown  by  copy  of  the  grant  hereinbefore  set  out,  Jose  A.  Sepulveda 
made  application  to  the  honorable  political  chief  of  the  province  of  Texas, 
June  1,  1824.  On  July  20,  1824,  Jose  Anto.  Saucedo  acted  on  the  application 
for  two  leagues  of  land  and  passed  it  to  the  alcalde  of  Nacogdoches,  with  in- 
structions to  see  if  the  land  was  vacant,  and,  if  so,  *to  grant  to  the  peti- 
tioner, Jose  Antonio  Sepulveda,  and  put  him  in  possession.  In  the  name  of  the 
government  of  the  Mexican  federation,  of  the  two  leagues  that  he  solicits,' 
etc.  On  January  3,  1826,  Sepulveda  addressed  another  communication  'to 
the  Honorable  Chief  of  the  Department  of  Texas,'  complaining  because  one 
Daniel  McGulen  had  prevented  his  being  placed  in  possession  of  one  of  the 
leagues.  Thereupon  Saucedo  entered  the  following  order:  'San  Fernando  de 
Bexar,  February  15,  1826.  Considering  that  the  interested  party  obtained 
through  competent  authority  an  order  to  be  put  in  possession  of  the  two 
leagues  treated  of  in  the  foregoing  petition,  the  alcalde  of  Nacogdoches  should 
not  have  placed  Daniel  McGulen  in  possession  of  that  which  is  situated  at 
San  Pedro.  Therefore,  pass  to  the  present  alcalde  of  that  town,  in  order  that 
he  may  have  it  vacated  and  put  the  petitioner  in  possession  of  the  said  two 
leagues  in  accordance  with  the  decree  of  the  political  chief  of  this  province. 
[Signedl    Saucedo.    [Rubric.r 

"Based  on  these  orders,  Luis  Procela,  the  citizen  constitutional  alcalde  of 
Nacogdoches,  placed  Sepulveda  in  possession  of  two  leagues  of  land  which 
according  to  said  decrees  he  orders  to  be  granted  to  said  Sepulveda,  one  on 
San  I^edro  creek  and  the  other  on  said  Cochino ;  and  for  the  reason  that  Dan- 
iel McGulen  was  already  settled  at  San  Pedro,  having  built  houses  and  made 
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fields,  the  two  parties  saw  fit  to  agree  that  there  be  given  to  said  Sepulveda 
the  two  leagues  together  on  the  Cochino  creek,  so  as  to  avoid  all  discord  that 
could  have  been  between  them.  The  said  agreement  having  been  had,  I  be- 
gan to  extend  the  first  measurement  from  said  creek  course  to  the  south,  where 
10,000  varas  were  completed  and  a  white  oak  with  sufficient  marks  was  set 
as  a  landmark ;  then  extended  the  course  to  the  west,  where  10,000  varas  was 
completed  and  a  white  oak  was  set  as  a  mark ;  then  running  the  same  meas- 
urement, course  north,  10,000  varas  were  completed,  where  adequate  signs 
were  placed;  then  running  the  same  measurement,  course  east,  10,000  varas 
were  completed  to  where  we  commenced — it  being  contiguous  on  all  sides  with 
vacant  lands.'  The  alcalde  placed  Sepulveda  in  possession  of  said  land,  ac- 
cording to  the  grant,  on  the  16th  day  of  March,  1826. 

"Jose  A.  Sepulveda  conveyed  his  grant  to  Samuel  Maas  by  deed  dated  Sep- 
tember 7,  1838,  for  a  recited  consideration  of  $5,000.  Samuel  Maas  in  turn 
conveyed  by  quitclaim  deed  to  Jesse  Duren  and  Daniel  Daly,  July  13,  1857, 
said  two  leagues,  reserving  out  of  the  same  the  following  tracts:  ^Covered 
by  several  land  certificates  or  headright  claims  known  as  the  Alexander  Henry 
claim,  consisting  of  two-thirds  of  a  league  and  one  labor,  for  which  patent 
was  obtained  for  M.  Seeligson  and  Maas,  August  3,  1847 ;  also  the  John  Ap- 
pleman  claim,  consisting  of  seven  and  one-third  labors,  patent  obtained  July 
3,  1847 ;  also  Jacob  Buhl.'  Said  Henry  Appleman,  and  Buhl  surveys  were  in 
partial  conflict  with  the  north  league  of  said  Sepulveda  grant. 

"Jesse  Duren  and  Daniel  Daly,  and  those  holding  under  them,  made  nu- 
merous conveyances  of  portions  of  the  south  league  of  the  Sepulveda  grant, 
it  being  the  portion  covered  by  the  Stevenson  surveys  in  controversy,  to  a  num- 
ber of  people,  who  put  their  deeds  of  record,  paid  taxes,  and  established  their 
homes  thereon ;  many  living  thereon  for  periods  ranging  from  10  to  50  or  60 
years.  It  is  not  material  here  to  trace  their  titles.  It  was  admitted  by 
plaintiff  'that  the  defendant  Southern  Pine  Lumber  Company  had  acquired, 
before  file  was  made  by  Robb  Stevenson  on  the  surveys  in  controversy,  what- 
ever title  Daniel  Daly  and  Jesse  Duren  had  to  the  timber  which  was  In  con- 
troversy, acquiring  the  same  through  a  number  of  mesne  conveyances,  and 
that  some  of  the  deeds  to  the  Southern  Pine  Lumber  Company  conveyed  land 
and  some  timber  on  it,  as  set  out  in  the  defendant's  answer.'  It  was  further 
admitted  *that  there  are  all  told  something  over  one  hundred  and  twenty-five 
deeds  in  the  chain  of  title  set  up  by  defendant  to  the  various  tracts  of  land 
and  timber  claimed  by  it,  which  have  been  from  time  to  time  filed  and  placed 
of  record  in  Trinity  county,  Tex.,  at  dates  ranging  from  1858  or  1859  to  the 
present,  but  the  bulk  of  them  being  placed  of  record  since  1873.  The  intent 
of  this  admission  is  not  to  admit  that  the  defendant  in  fact  acquired  title 
through  this  deed,  but  is  to  admit  that  they  acquired  whatever  title  Jesse 
Duren  and  Daniel  Daly  had  to  the  land  in  controversy.* " 

As  disclosing  the  state's  recognition  of  the  Sepulveda  grant,  the  statement 
of  the  Southern  Company  proceeds: 

"As  shown  by  the  depositions  of  J.  T.  Robinson,  Commissioner  of  the  Gen- 
eral Land  Office,  the  Sepulveda  two-league  survey  is  delineated  on  the  map 
of  Houston  county  of  1841,  the  map  of  Houston  county  of  1858  and  1859,  the 
map  of  Trinity  county  of  1862,  the  map  of  1868  and  1877,  the  map  of  1882, 
the  map  of  1896,  and  the  present  official  map.  He  testified  in  part  as  fol- 
lows: 'There  is  a  map  in  this  office  bearing  the  following  title:  "A  Map  of 
Houston  County"  (copied  from  a  map  by  George  Aldrich  by  H.  L.  Upshur, 
draughtsman  General  Land  Office,  1841).  The  J.  A.  Sepulveda  title  appears 
delineated  on  this  map.'  ♦  ♦  ♦  'The  next  map  upon  which  I  find  the  J. 
A.  Sepulveda  title  delineated  is  that  of  Houston  county  of  1858  and  1859,  by 
C.  C.  Stremme.'  *The  next  map  upon  which  I  find  the  J.  A.  Sepulveda  title 
delineated  is  that  of  Trinity  county,  which  according  to  its  title  was  compiled 
by  J.  Browne  in  May,  1862,  and  drawn  by  R.  Ricchel  in  June,  1862.'  'The 
next  map  upon  which  I  find  the  J.  A.  Sepulveda  title  delineated  is  a  tracing 
labeled  "Houston  County,  December,  1877." '  'The  next  map  upon  which  1 
find  said  J.  A.  Sepulveda  title  delineated  is  that  of  Houston  county,  dated 
October,  1868.'  'The  next  map  upon  which  I  find  the  J.  A.  Sepulveda  title 
delineated  is  that  of  Trinity  county,  of  date  1882.'  'The  next  map  upon  which 
I  find  the  J.  A.  Sepulveda  title  delineated  is  the  present  map  of  Trinity  coun* 
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tj,  dated  Angnst  10,  1896,  by  Hill/'   'Said  Sepulveda  title  is  also  delineated 
on  the  present  official  map  of  Trinity  county  of  September,  1905.' " 

The  following  correspondence  between  Messrs.  Nunn  &  Nunn,  Attorneys 
at  law,  and  the  Commissioner  of  the  General  Land  Office,  is  disclosed  by  the 
record: 

"Crockett,  Texas,  October  17,  1902. 

"Hon.  Charles  Rogan,  Austin,  Texas — Dear  Sir:  You  wiU  please  furnish  us 
at  your  earliest  convenience  with  information  as  to  when  the  J.  A.  Sepulveda 
two-league  grant  of  land  in  Trinity  and  Houston  coimties  was  first  put  npon 
the  maps  in  your  office,  and  also,  if  you  can,  explain  why  this  grant  for  two 
leagues  of  land,  with  measurements  embracing  four  leagues,  should  be  put 
upon  the  map  at  alL  Of  course,  it  was  done  before  you  entered  office ;  but 
we  suppose  an  examination  of  the  papers  there  will  give  us  some  information 
on  this  subject  We  should  like  to  know  by  what  surveyor  and  at  whose  in- 
stance and  when  this  map  was  made  showing  this  land  to  be  located.  We  do 
not  think  their  lines  could  ever  be  located  by  the  grant,  and  we  must  think 
that  there  has  been  some  mistake  about  this  matter. 

**Yours  truly,  '  Nunn  &  Nunn.** 

To  which  the  Land  Commissioner  replied  as  follows: 

"Messrs.  Nunn  &  Nunn,  Crockett,  Texas — ^Dear  Sirs:  Replying  to  yours  of 
October  17th  last,  would  advise  that  the  two  leagues  of  the  J.  Jl.  Sepulveda 
appear  on  all  the  old  maps  of  Trinity  county  in  this  office,  and  on  map  of 
1862  the  claims  appear  as  four  leagues.  As  to  when  same  was  plotted  on 
the  maps  of  this  office  we  are  unable  to  state.  The  Spanish  translator  will 
give  you  such  information  as  he  may  have  as  to  the  whole.  The  application 
of  Sepulveda  was  dated  June  1,  1824;  the  cession  of  two  leagues,  July  2, 
1824;  the  second  application,  January  21,  1826;  the  second  ce^on,  or  con- 
firmation of  the  first,  on  the  19th  of  February,  1826;  active  possession  of 
final  title,  March  15, 1826.  In  the  meantime  the  colonization  laws  were  passed 
March  14,  1824,  which  restricted  headrights  of  this  class  to  one  league.  The 
southern  league  having  remained  without  adverse  location  on  the  maps  of 
this  office,  being  in  the  form  of  a  square,  and  on  the  original  survey,  wlU  not 
be  disturbed  after  so  many  years,  but  will  be  presumed  to  be  the  one  chosen 
by  the  owner  and  acquiesced  in  by  the  government  The  corresponding  clerk 
who  has  charge  of  this  character  of  work  has  been  sicl^  which  caused  a  de- 
lay in  answering  your  letter. 

"Very  respectfully,  Charles  Rogan,  Commissioner.** 

On  April  25,.  1862,  the  Commissioner  addressed  a  letter,  of  which  the  fol- 
lowing is  a  copy,  to  Hon.  George  F.  Moore: 

••George  F.  Moore,  Esq.,  Nacogdoches — Dear  Sir:  Yours  of  the  15th  inst 
has  been  received.  Contents  noted.  As  there  is  no  evidence  of  the  title  of 
Jose  Antonio  Sepulveda  having  been  declared  invalid  by  the  courts,  we  will 
have  to  respect  the  title  and  not  issue  patent  for  any  surveys  that  may  have 
been  made  upon  the  land. 

"Yonrs  very  respectfully,  S.  Crosby." 

It  is  further  shown  by  the  record  that  the  Sepulveda  grant  has  been  in- 
cluded as  a  titled  grant  in  the  abstracts  of  titled  lands,  published  under  au- 
thority of  laws  of  the  state ;  that  taxes  have  been  paid  for  a  great  number  of 
years  on  parts  of  the  land  by  several  parties ;  that  numerous  claimants  have 
asserted  title  under  the  Sepulveda  grant  by  buying  and  selling  lands  and 
placing  deeds  upon  the  records;  and  that  the  state  has  issued  a  number  of 
patents  calling  for  the  boundaries  of  the  Sepulveda  survey. 

Upon  the  trial  of  the  cause  the  court  gave  the  following  peremptory  in- 
struction in  favor  of  the  Consolidated  Company: 

"The  court  charges  you  as  a  matter  of  law  that  the  plaintiff  has  estab- 
lished the  fact  that  it  was  the  owner  of  the  timber  in  controversy,  and  that 
the  defendant  had  no  title  thereto.  You  are,  therefore,  instructed  to  find  a 
verdict  for  the  plaintiff  for  the  value  of  the  timber  cut  and  removed  by  the 
defendant  from  the  land  in  controversy,  and  the  amount  of  your  verdict  must 
be  determined  from  the  evidence  before  you  under  the  instructions  which  the 
court  will  submit  for  your  guidance." 
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Under  the  instructions  of  the  court  the  Jury  returned  a  verdict  for  dam- 
ages in  favor  of  the  Consolidated  CJompany,  and  also  gave  damages  to  the 
Southern  Company  against  Fall  on  the  cross-action,  and  judgment  was  ac- 
cordingly rendered  thereon.  To  the  instructions  of  the  court  the  Southern 
Company  duly  excepted,  and  prosecutes  error  to  reverse  the  judgment 

Cone  Johnson,  of  Washington,  D.  C,  J.  M.  Edwards,  of  Tyler,  Tex., 
George  C.  Greer  and  Ben  B.  Cain,  both  of  Dallas,  Tex.,  R.  O.  Ken- 
ley,  of  Groveton,  Tex.,  and  Johnson  &  Edwards,  of  Tyler,  Tex.,  for 
plaintiff  in  error. 

E.  W.  Townes  and  Thomas  H.  Ball,  both  of  Houston,  Tex.,  T.  N. 
Jones,  of  Tyler,  Tex.,  W.  D.  Gordon,  of  Beaumont,  Tex.,  and  L.  A. 
Carlton,  of  Houston,  Tex.,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY,  Dis- 
trict Judge. 

MAXEY,  District  Judge  (after  stating  the  facts  as  above).  It  is  a 
well-recognized  principle  of  law  that,  in  actions  of  trespass  to  try 
title,  the  plaintiff  must  recover  upon  the  strength  of  his  own  title.  If, 
then,  the  Consolidated  Company  exhibited  a  valid  title  in  itself  to  the 
timber  and  land  in  controversy,  the  judgment  was  right.  But  if,  on 
the  other  hand,  the  title  relied  upon  by  it  was  invalid,  the  judgment 
was  wrong.  We  are  thus  brought  to  a  consideration  of  the  question 
of  the  validity  or  invalidity  of  the  title  exhibited  by  the  Consolidated 
Company,  and  upon  its  solution  will  depend  the  result  of  the  present 
suit. 

To  solve  the  question  it  becomes  necessary  to  ascertain  whether  the 
Commissioner  of  the  General  Land  Office  of  Texas  had  authority  to 
place  the  land  upon  the  market  for  sale  and  to  issue  patents  to  Steven- 
son ;  it  being  conceded  that,  if  the  authority  existed,  the  patents  passed 
an  indefeasible  title  to  Stevenson  and  to  his  remote  vendee,  the  Con- 
solidated Company. 

The  question  suggested  was  directly  raised  by  the  Southern  Com- 
pany in  the  following  requested  instruction,  which  was  refused  by  the 
trial  court : 

'The  evidence  In  this  case  shows  that  the  land  and  timber  in  controversy 
was  not  on  the  market  subject  to  sale  by  the  Commissioner  of  the  Land  Office 
at  the  time  the  applications  were  made  to  purchase  the  same,  nor  at  the 
time  the  land  or  timber  was  awarded  to  Stevenson,  nor  at  the  time  the  timber 
deeds  were  executed  or  the  patent  to  the  land  issued,  and  the  act  of  the  Com- 
missioner in  attempting  to  sell  the  land  and  timber  was  without  authority 
of  law  and  passed  no  title  to  the  plaintiff,  and  the  plaintiff  cannot  recover  in 
this  casie,  and  you  will  find  a  verdict  for  the  defendant." 

It  has  been  shown  in  the  statement  of  the  case  that  Stevenson  made 
the  purchase  of  the  land  and  timber  under  section  8  of  the  Act  of 
1905,  and  it  clearly  appears  that,  in  making  his  purchase,  he  complied 
with  the  provisions  of  the  act.  If  the  Land  Commissioner  had  au- 
thority to  place  the  land  upon  the  market  and  sell  the  same,  Stevenson's 
title  was  unassailable.    Did  he  have  such  authority? 

After  carefully  considering  the  question  we  have  reached  the  con- 
clusion that  he  did  not  have  the  authority  claimed.  Generally  speak- 
ing, it  may  be  said  that  he  was  invested  with  authority  to  sell  the  lands 
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belonging  to  the  school  fund  as  provided  by  the  act  of  1905 ;  but  where 
lands  were  held,  occupied,  or  claimed  by  any  person,  association,  or 
corporation  adversely  to  the  state,  or  to  such  fund,  they  formed  no 
part  of  the  school  fund  until  their  recovery  by  the  state  in  a  suit  in- 
stituted by  the  Attorney  General.  Section  8,  Act  Feb.  23,  1900.  See 
Session  Acts  1900,  First  Called  Session,  pp.  33,  34.  And  we  think 
this  is  especially  true  in  respect  of  lands  held  or  claimed  by  persons 
adversely  to  the  state  and  to  the  school  fund  under  Spanish  or  Mexican 
titles,  since  it  is  expressly  provided  in  section  8  of  the  act  of  1905 : 

"That  land  heretofore  or  hereafter  recovered  by  the  state  from  claimants 
holding  or  claiming  same  under  Spanish  or  Mexican  titles  shall  be  considered 
as  vacancies  disclosed  by  the  official  maps,  and  the  person  who  in  good  faith 
so  held  or  claimed  such  land  under  the  claim  aforesaid  shall  have  a  prior 
right  for  ninety  days  after  the  taking  efifect  of  this  act,  or  after  the  date  of 
final  recovery  of  such  land  hereafter,  to  file  on  and  purchase  four  sections 
of  six  hundred  and  forty  acres  each  for  cash,"  etc. 

In  1904  a  similar  question  was  passed  upon  by  the  Supreme  Court 
of  Texas  in  Juencke  v.  Terrell,  Commissioner,  98  Tex.  237,  239,  82 
S.  W.  1025,  1026,  in  which  was  construed  section  6  of  the  act  of  1900. 
The  reasoning  of  Mr.  Chief  Justice  Gaines  applies  with  peculiar  force 
to  the  present  case,  and  the  opinion  is  inserted  in  its  entirety: 

"This  is  a  motion  for  leave  to  file  a  petition  for  a  writ  of  mandamus  against 
the  Commissioner  of  the  General  Land  Oflice.  The  facts  relied  upon  for  the 
grant  of  the  writ,  brielly  stated,  are  as  follows:  In  the  year  1904  the  relator, 
desiring  to  purchase  a  tract  of  640  acres  of  land  in  Liberty  county  under 
the  act  of  April  15.  1901,  amendatory  of  the  sixth  section  of  the  act  of  Febru' 
ary  23,  1900,  which  set  apart  the  unappropriated  public  domain  of  the  state 
to  the  public  school  fund  and  provided  for  its  sale,  filed  his  appUcation  to 
purchase,  caused  a  survey  to  be  made  by  the  surveyor  of  the  county,  and  the 
application  and  field  notes  to  be  returned  to  the  Land  Ofiice.  For  the  pur- 
poses of  this  opinion  it  may  be  assumed  that  all  the  requirements  of  the 
statute  were  complied  with.  The  Commissioner  refused  to  approve  the  field 
notes,  and  to  classify  and  value  the  land,  and  to  place  it  upon  the  market,  be- 
cause the  survey  was  'in  conflict  with  what  appears  to  be  a  prior  and  incom- 
plete grant  of  a  league  of  land  made  by  the  governments  of  the  states  of 
CoahuUa  and  Texas  to  Phillip  P.  Dever.*  The  petition  further  alleges,  in 
substance,  that  R.  M.  Vaughan  and  F.  P.  Works  claim  to  be  owners  of,  or  to 
have  some  interest  in,  the  tract  sought  to  be  purchased,  and  that  they  claimed 
under  the  incomplete  grant  before  mentioned. 

"We  are  of  the  opinion  that,  where  there  is  a  dispute  as  between  the  state 
and  another  party  as  to  the  title  to  a  tract  of  land,  the  Commissioner  cannot 
be  compelled  to  make  a  sale.  It  Is  hardly  within  the  scope  of  his  functions 
or  duties  to  pass  upon  titles  in  such  cases;  and  we  should  be  reluctant  to 
hold  that  the  Legislature  intended  to  impose  such  duty  upon  him,  in  the  ab- 
sence of  language  in  the  statute  showing  clearly  that  intent  It  is  known 
that  at  the  date  of  the  original  act  which  appropriated  these  lands  to  the 
school  fund  there  were  many  large  bodies  of  land  lying  in  the  state  held  by 
persons  who  asserted  title  thereto,  and  whose  titles  had  never  been  adjudicat- 
ed and  were  not  conceded.  It  is  unreasonable  to  suppose  that  the  Legislature 
intended  to  put  such  lands  upon  the  market  for  sale,  and  thus  to  turn  loose 
upon  the  courts  a  flood  of  litigation  as  between  the  purchasers  and  the  adverse 
claimants.  On  the  contrary,  we  think  that  the  purpose  of  the  Legislature 
with  referenqe  to  them  Is  shown  by  the  eighth  section  of  the  act.  That  sec- 
tion in  part  is  as  follows:  'When  any  of  the  lands  described  in  this  act,  or 
any  of  the  other  public  lands  of  the  state  held  or  owned  by  any  fund,  or 
any  land  in  which  this  state  or  any  such  funds  have  an  interest,  are  held, 
occupied  or  claimed  by  any  person  or  association  or  corporation,  adversely  to 
the  state,  or  to  such  fund,  it  shaU  be  the  duty  of  the  Attorney  General  to 
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Institute  suit  therefor/  etc.  From  this  we  think  it  is  to  be  inferred  that  the 
policy  of  the  Legislature  in  reference  to  lands  which  were  claimed  by  third 
parties  was  first  to  establish  its  title  before  putting  them  upon  the  market 
for  sale,  and  that  it  was  not  intended  that  they  should  be  sold  until  the 
controversy  between  the  state  and  the  claimants  had  been  adjudicated. 

"The  present  Constitution  contains  this  provision:  ♦  ♦  ♦  'All  genuine 
land  certificates  heretofore  or  hereafter  issued  shall  be  located,  surveyed  or 
patented  only  upon  vacant  and  imappropriated  public  domain,  and  not  upon 
any  land  titied  or  equitably  owned  under  color  of  Utie  from  the  sovereignty 
of  the  state,  evidence  of  the  appropriation  of  which  is  on  the  county  records 
or  in  the  General  Land  Office ;  or  when  the  appropriation  is  evidenced  by 
the  occupation  of  the  owner,  or  of  some  person  holding  for  him.*  Const,  art. 
14,  §  2.  This  provision  does  not  prohibit  the  Legislature  from  providing  for 
the  sale  of  such  lands ;  but  it  very  clearly  evinces  the  policy  of  the  state  not 
to  encourage  litigation  by  permitting  the  acquisition  from  the  state  of  lands 
which  appear  upon  the  official  records,  or  by  actual  occupancy,  to  be  claimed 
adversely  to  it.  It  should  not  llghtiy  be  assumed  that  the  Legislature  in- 
tended to  depart  from  that  policy. 

"Our  conclusion  is  that  section  6  of  the  act  under  construction  applied  only 
to  such  lands  as  appeared  upon  the  maps  and  record?  of  the  General  Land 
Office  not  to  be  claimed  by  other  parties  and  to  such  as  had  been  adjudged 
to  the  state,  if  ever  so  claimed." 

In  view  of  the  fact  that  the  south  league  of  the  Sepulveda  grant,  the 
land  involved  in  the  present  controversy,  has  been  claimed  adversely 
to  the  state  since  1824 ;  that  it  has  been  for  more  than  half  a  century 
delineated  upon  the  maps  of  the  Land  Office,  and  regarded  by  that 
office,  or  by  some  of  its  incumbents,  as  a  valid  grant ;  that  there  are, 
and  have  been  for  a  number  of  years,  numerous  persons  residing  on 
the  land,  paying  taxes  and  claiming  under  the  Sepulveda  title;  and 
in  view  of  other  pertinent  facts  appearing  in  the  statement  of  the 
case — it  is,  repeating  the  language  of  the  Supreme  Court,  "unreason- 
able to  suppose  that  the  Legislature  intended  to  put  such  lands  upon 
the  market  for  sale,  and  thus  to  turn  loose  upon  the  courts  a  flood  of 
litigation  as  between  the  purchasers  and  the  adverse  claimants."  We 
are  firmly  impressed  with  the  conviction  that  it  was  the  intention  of 
the  Legislature,  as  manifested  by  the  acts  to  which  reference  has  been 
made,  to  reserve  from  sale  lands  claimed  adversely  to  the  state  and 
to  the  school  fund  in  good  faith  under  Spanish  or  Mexican  grants, 
"until  the  controversy  between  the  state  and  the  claimants  has  been  ad- 
judicated" in  favor  of  the  state.  In  the  absence  of  such  adjudication 
the  lands  could  not  be  legally  placed  upon  the  market  for  sale;  and 
it  follows  that  the  act  of  the  Commissioner  in  selling  the  land  in  ques- 
tion to  Stevenson  was  against  the  law,  and  hence  without  validity. 

We  are  unable  to  give  our  assent  to  the  suggestion,  made  by  the 
Consolidated  Company,  that  the  Legislature  intended,  either  by  the 
act  of  1905,  or  by  any  subsequent  legislation,  to  change  or  in  any  man- 
ner to  modify  the  rule  announced  in  Juencke  v.  Terrell. 

It  is  further  stated  by  counsel  in  their  brief  that  the  question  here 
involved  was  determined  in  favor  of  the  Consolidated  Company  by 
the  Attorney  General  and  Land  Commissioner,  and  that  the  practical 
construction  of  those  two  officials  is  of  great  weight,  and  should  be  so 
regarded  by  a  United  States  court  in  construing  a  state  statute.  In 
this  connection  counsel  refer  to  G.,  H.  &  S.  A.  Ry.  Co.  v.  State,  11 
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Tex.  367,  12  S.  W.  988,  ^long  other  authorities.    In  77  Tex.  at  page 
388,  12  S.  W.  995,  it  was  said  by  the  court : 

"But  when,  as  in  this  case,  seven  successive  Legislatures  have  through  a 
period  of  13  years  acted  upon  a  given  construction  of  the  Constitution ;  when 
the  department  intrusted  with  the  immediate  administraflon  of  the  land  sys- 
tem of  the  state  has  uniformly  concurred  in  that  construction,  and  when 
successive  Governors  of  the  state,  eminent  for  their  patriotism  and  intelligence 
(more  than  one  of  them  having  first  served  with  distinguished  success  in 
this  court),  have  approved  it,  we  feel  that  nothing  less  than  an  absolute  con- 
viction that  they  have  all  been  wrong  would  Justify  us  in  so  deciding." 

The  principle  announced  is  a  salutary  one,  and  would  be  readily  ap- 
plied in  the  present  case,  if  the  facts  here  involved  were  in  the  slight- 
est degree  similar  to  those  appearing  in  the  case  cited.  Without  dis- 
cussing the  testimony,  we  deem  it  only  necessary  to  say  that  the 
principle  is  wholly  inapplicable  to  the  case  at  bar. 

Having  reached  the  conclusion  that  the  title  of  the  Consolidated 
Company  is  without  validity,  and  hence  that  that  company  must  fail 
in  the  suit,  it  becomes  unnecessary,  as  it  would  be  improper,  in  the 
absence  of  real  parties  in  interest,  to  determine  whether  the  south 
league  of  the  Sepulveda  is  a  subsisting  valid  grant.  Upon  that  ques- 
tion, therefor,  we  intimate  no  opinion. 

In  view  of  the  foregoing,  we  are  of  the  opinion  that  the  trial  court 
erred  in  refusing  to  give  the  instruction  requested  by  the  Southern 
Company,  and  for  the  error  thus  committed  the  judgment  against  that 
company  and  Fall  should  be  reversed,  and  the  cause  remanded  for  a 
new  trial.    And  it  is  so  ordered. 

Note  by  the  Court. — Some  days  prior  to  his  death.  Judge  SHEL- 
BY communicated  by  letter  his  concurrence  in  the  foregoing  opinion. 
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(217  Fed.  767) 

UNITED  STATES  ex  rel.  STATE  OF  LOUISIANA  v.  BOARMAN,  Judge. 
(Circuit  Court  of  Appeals,  Flftli  Circuit    October  29,  1914.) 

No.  2636. 

L  Courts  (§  365*) — Pboceeding  by  State  to  Compel  Allowance  op  Ap- 
peal. 

A  state,  which  by  the  decision  of  Its  own  Supreme  CJourt  has  no  real  or 
beneficial  interest  in  lands  in  controversy  in  a  suit  in  a  federal  court, 
held  not  entitled  to  maintain  a  proceeding  for  a  writ  of  mandamus  to  com- 
pel the  allowance  of  an  appeal  from  the  decree  therein  on  behalf  of  one 
of  its  levee  districts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {{  950,  952,  955,  969- 
971 ;    Dec.  Dig.  §  365.* 

Mandamus  in  aid  of  appeals,  see  note  to  Lewis  v.  Baltimore  &  L.  B. 
Co.,  10  C.  C.  A.  450.] 

2.  Appeal  and  Ebbob  (§  148*) — Bight  op  Beview — ^Persons  Entitled. 

One  who  is  not  a  party  to  a  record  and  judgment  is  not  entitled  to  an 
appeal  therefrom. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  925- 
932 ;   Dec.  Dig.  S  148.*] 

Petition,  on  relation  of  the  State  of  Louisiana,  for  mandamus  and 
certiorari  to  Aleck  Boarman,  Judge  of  the  United  States  District 
Court  for  the  Western  District  of  Louisiana.  Rule  to  show  cause 
discharged. 

Ruffin  G.  Pleasant,  Atty.  Gen.  of  Louisiana,  of  New  Orleans,  La., 
for  petitioner. 

Edgar  H.  Farrar,  of  New  Orleans,  La.,  and  Henry  Bernstein,  of 
Monroe,  La.,  opposed. 

Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

PER  CURIAM.  The  application  for  a  mandamus  and  certiorari 
to  the  judge  of  the  Western  district  of  Louisiana  to  allow  an  appeal 
on  the  part  of  and  in  behalf  of  the  state  of  Louisiana  from  a  decree 
rendered  in  the  District  Court  of  said  district  in  the  case  entitled 
"Board  of  Levee  Commissioners  of  the  Tensas  Basin  Levee  District 
V.  Tensas  Delta  Land  Company,  Limited,*'  is  denied. 

[1]  1.  Under  the  decision  of  the  Supreme  Court  of  the  state  of 
Louisiana,  reported  in  State  v.  Tensas  Delta  Land  Co.,  Ltd.,  126  La. 
59,  52  South.  216,  the  Supreme  Court  of  the  state  on  full  considera- 
tion decided  that  the  state  was  without  real  or  beneficial  interest  in 
the  lands  in  controversy,  and  this  decision  is  controlling  in  this  court. 

[2]  2.  "One  who  is  not  a  party  to  a  record  and  judgment  is  not 
entitled  to  an  appeal  therefrom.  Bayard  v.  Lombard,  9  How.  530  [13 
L.  Ed.  245]  ;  Indiana  R.  Co.  v.  Liverpool,  London  &  Globe  Ins.  Co., 
109  U.  S.  168  [3  Sup.  Ct.  108,  27  L.  Ed.  895]  ;  Ex  Parte  Cockcroft, 
104  U.  S.  578  [26  L.  Ed.  856]."  In  the  Matter  of  Leaf  Tobacco 
Board  of  Trade  of  the  City  of  New  York,  Petitioner,  222  U.  S.  578, 
581,  32  Sup.  Ct.  833  (56  L.  Ed.  323). 

Rule  discharged. 

*For  other  cases  seei  same  topic  ft  S  nxtmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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(217  Fed.  758) 

TARYAN  NAVAL  STORES  CO.  ▼.  B.  BORCHARDT  OO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  28,  1914.    Rehearing  De- 
nied December  4,  1914.) 

No.  2669. 

1.  C^EDiTOBs'  Suit  (8  47*) — Motion  to  Dismiss — Eotoppkl. 

A  creditors*  suit  will  not  be  dismissed,  on  the  ground  that  complainant 
had  an  adequate  remedy  at  law,  after  defendant  has  answered,  admitting 
the  Indebtedness  and  equities  of  the  bill,  and  consented  to  the  appoint- 
ment of  receivers,  who  have  incurred  obligations  and  large  expendlturea 

[Ed.  Note. — For  other  cases,  see  Creditors'  Suit,  Dec.  Dig.  §  47.*] 

2.  Bankbuptcy  (J  20*) — Conflicting  Jubisdiction  of  Coubts. 

A  creditors*  suit,  looking  to  the  liquidation  of  the  affairs  of  a  corpora- 
tion, instituted  more  than  six  months  prior  to  a  voluntary  bankruptcy 
proceeding  by  the  corporation,  Is  not  necessarily  affected  by  such  pro- 
ceeding. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  23;  Dec. 
Dig.  {  20.«] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia ;  Wm.  B.  Sheppard,  Judge. 

Creditors'  suit  in  equity  against  the  Yaryan  Naval  Stores  Company. 
From  the  decree  obtained  by  the  B.  Borchardt  Company  and  James  S. 
Brailey,  Jr.,  receivers,  defendant  appeals.    Affirmed. 

See,  also,  206  Fed.  366. 

Boiling  Whitfield,  of  Brunswick,  Ga.,  for  appellant. 

Max  Isaac,  Joseph  W.  Bennet,  F.  E.  Twitty,  and  Millard  Reese, 
all  of  Brunswick,  Ga.,  and  A.  H.  Heyward,  of  Macon,  Ga.,  for  appel- 
lees. 

Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

PER  CURIAM.  [1]  Where  months  after  a  creditors'  bill  has  been 
filed,  and  the  defendant  has  appeared  and  filed  an  answer  admitting  the 
indebtedness  to  the  complainant  and  all  the  equities  set  up  in  the  bill, 
and  consented  to  the  appointment  of  receivers,  and  where  under  orders 
of  court  receivers  have  entered  upon  the  administration  of  the  prop- 
erty of  the  defendant,  incurring  obligations  and  large  expenditures,  it 
is  too  late  to  urge  that,  inasmuch  as  the  complainant's  claim  has  not 
been  reduced  to  judgment,  the  suit  should  be  dismissed  because  the 
complainant  had  an  adequate  remedy  at  law.  See  Hollins  v.  Brierfield 
Coal  &  Iron  Co.,  150  U.  S.  371,  380,  381,  14  Sup.  Ct.  127,  37  L.  Ed. 
1113 ;  Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  530,  10  Sup.  Ct.  604, 
33  L.  Ed.  1021 ;  Reynes  v.  Dumont,  130  U.  S.  354,  9  Sup.  Ct.  486,  32 
L.  Ed.  934.    And  see  Fed.  Rep.  Dig.  vol.  7,  Eq.  §  53. 

[2]  Inasmuch  as  the  equity  proceedings  looking  to  the  liquidation 
of  the  affairs  of  the  Yaryan  Naval  Stores  Company  were  instituted 
more  than  six  months  prior  to  the  alleged  voluntary  bankruptcy  pro- 
ceedings, wherein  it  is  claimed  the  Yaryan  Naval  Stores  Company  was 
adjudicated  a  bankrupt,  the  proceedings  in  the  District  Court  in  this 

*For  other  cases  see  same  topic  &  §  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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case  were  not  necessarily  affected.  See  Pickens  v.  Roy,  187  U.  S.  177, 
23  Sup.  Ct.  78,  47  L.  Ed.  128;  Metcalfe  v.  Barker,  187  U.  S.  165,  23 
Sup.  Ct.  67,  47  L.  Ed.  122 ;  Eyster  v.  Gaflf,  91  U.  S.  521,  23  L.  Ed.  403 ; 
In  re  Heckman,  140  Fed.  859,  72  C.  C.  A.  8  (C.  C.  A.  9) ;  Sample  v. 
Beasley,  158  Fed.  607,  85  C.  C.  A.  429  (C.  C.  A.  5). 

On  the  record  we  find  no  reversible  error  in  the  proceedings  of  the 
lower  court,  'f he  decree  appealed  from  appears  to  have  been  regularly 
rendered  in  due  course  of  proceedings,  and  the  same  is  affirmed. 


(217  Fed.  759) 

ERIE  BAKING  CO.  v.  HUBBARD  MILLING  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  10,  1914.) 

No.  1847. 

Sales  (§  384*) — Breach  of  Contract — Goods  to  be  Manufactured— Dam- 
ages. 

Plaintiff  contracted  to  sell  and  deliver  to  defendant  10,000  barrels  of 
flour  to  be  manufactured.  Plaintiff  purchased  wheat  from  which  to  make 
the  flour,  but  after  the  first  shipment  defendant  wrongfully  refused  to  ac- 
cept further  deliveries.  In  the  meantime  wheat  had  declined  in  price. 
Held  that,  upon  such  facts,  the  usual  measure  of  damages  for  breach  of 
sale  contracts  would  not  compensate  plaintiff,  which  was  entitled  to  re- 
cover the  amount  of  the  decline  in  the  value  of  the  wheat  between  the 
time  it  was  bought  after  the  making  of  the  contr&ct,  and  the  breach  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1008-1107;  Dec. 
Dig.  §  384.* 

Contracts  for  sale  of  things  to  be  produced  or  manufactured,  see  note 
to  Star  Brewery  Co.  v.  Horst,  58  C.  C.  A.  363.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania;  Charles  P.  Orr,  Judge. 

Action  at  law  by  the  Hubbard  Milling  Company  against  the  Erie 
Baking  Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

T.  A.  Lamb,  of  Erie,  Pa.,  for  plaintiff  in  error. 

Alexander  J.  Barron,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  In  this  suit  the  Hubbard 
Milling  Company,  of  Minnesota,  charged  the  Erie  Baking  Company,  of 
Pennsylvania,  with  breaking  a  contract  made  in  September,  1910,  to 
accept  10,000  barrels  of  flour  at  an  agreed  price.  Deliveries  were  to  be 
made  during  the  five  months  immediately  following,  and  the  flour  was 
to  conform  in  quality  to  a  specified  standard.  Of  the  first  installment 
750  barrels  were  shipped,  accepted,  and  paid  for,  but  (although  they 
were  tested  and  accepted)  tlie  Baking  Company  declared  itself  not 
satisfied  with  the  quality,  and  on  October  24th  announced  its  refusal  to 
go  on  with  the  contract.    The  principal  dispute  at  the  trial  was  over 

*For  other  cases  see  same  topic  &  §  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  quality  of  the  750  barrels,  and  the  verdict  of  the  jury  has  settled 
that  question  in  favor  of  the  Milling  Company. 

The  only  controversy  upon  this  writ  of  error  is  about  the  proper 
measure  of  damages.  At  the  time  the  contract  was  made  the  Milling 
Company  did  not  have  the  flour  on  hand,  so  that  the  parties  agreed, 
not  upon  the  sale  of  an  article  already  made,  but  upon  the  manufac- 
ture and  sale  of  an  article  not  yet  in  being.  For  the  breach  of  such  a 
contract  it  is  apparent  that  the  measure  of  damages  generally  applied 
— namely,  the  difference  between  the  price  agreed  upon  and  the  market 
price  at  the  time  of  breach — may  not  properly  compensate  the  manu- 
facturer, and  in  that  event  another  measure  that  will  compensate  him 
should  be  applied.  What  the  measure  is  to  be  will  depend  on  the  facts 
of  the  particular  case.  The  evidence  here  shows  that  the  Milling  Com- 
pany went  into  the  market  immediately  upon  the  making  of  the  con- 
tract and  bought  wheat  for  future  delivery  in  sufficient  quantity  to  meet 
its  obligation,  and  when  the  Baking  Company  unlawfully  broke  the 
contract  this  raw  material  was  either  in  the  Milling  Company's  pos- 
session or  was  to  be  delivered  under  agreements  that  had  already  been 
made  and  were  only  awaiting  execution.  When  the  cancellation  of  the 
contract  was  announced,  the  price  of  wheat  had  gone  down,  and  for 
this  loss — 9y2  cents  a  bushel — ^the  Baking  Company  was  properly 
charged.  The  verdict  is  simply  for  this  amount  with  some  further 
deduction. 

But  in  the  charge  of  the  court  the  jury  were  instructed  that  the  plain- 
tiff was  entitled  to  recover,  not  only  the  loss  referred  to,  but  also  the 
profit  that  the  plaintiff  would  have  made  if  the  contract  had  been  fully 
completed  and  all  the  flour  had  been  manufactured.  This  instruction 
is  specially  attacked  as  erroneous,  and  much  of  the  oral  argument  was 
devoted  to  this  subject.  On  the  present  record,  however,  the  question 
is  academic,  and  we  do  not  feel  bound  to  discuss  it.  The  verdict  made 
no  allowance  for  profits,  and  the  defendant  has  therefore  suffered  no 
injury,  even  if  the  instruction  complained  of  were  erroneous — a  matter 
about  which  we  intimate  no  opinion  whatever. 

The  measure  of  damages  in  similar  cases  is  considered  in  a  note  to 
Gardner  v.  Deeds,  4  L.  R.  A.  (N.  S.)  at  page  740,  where  many  decisions 
are  collected.  A  later  reference  is  Ridgeway,  etc.,  Co.  v.  Penna.  Ce- 
ment Co.,  221  Pa.  160,  70  Atl.  557,  18  L.  R.  A.  (N.  S.)  613. 

The  judgment  is  affirmed. 


(217  Fed.  760) 

SOHIEBEL  TOT  &  NOVELTY  CO.  ▼.  CLARK  (three  cases). 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  16,  1914.) 

Nos.  2443-2445. 

1.  Patents  ({{  129,  292* ) — Suit  fob  Infringement — Title  to  Sufpobt — De- 
fenses. 

Where  receivers  appointed  in  a  suit  for  dissolution  of  a  partnership 
sold  the  assets  of  the  firm,  including  patents,  and  by  direction  of  the 
court  assigned  the  same  to  the  purchaser,  which  assignment  was  re- 
corded, the  partner  who  instituted  the  suit,  and  at  whose  instance  the 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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sale  was  made,  when  sued  for  infrUigement  of  one  of  the  patents,  cannot 
deny  the  title  of  the  purchaser;  nor  can  he  deny  the  validity  of  the 
patent,  although  he  may  deny  infringement,  and  in  aid  of  such  defense 
invoke  the  prior  art 

[Ed.  Note.—For  other  cases,  see  Patents,  Cent.  Dig.  §i  182%-186,  281- 
289 ;   Dec  Dig.  §§  129,  202.*] 

2.  Patents  (§  328*) — Validity  and  Infringement — Locomotive  Toy. 

The  Clark  patent.  No.  676,420,  for  a  friction-driven  locomotive  toy, 
which  is  an  improvement  on  the  device  of  a  prior  patent,  discloses  inven- 
tion, and  while,  in  view  of  the  prior  art,  and  especially  of  such  patent, 
it  is  entitled  to  only  a  limited  range  of  equivalents,  it  is  not  restricted  to 
the  specific  form  preferred  in  the  specification ;  also  held  infringed. 

8.  Patents  (§  165*) — Infringement — Construction  op  Claims. 

The  rule  which  ordinarily  confines  a  patentee  to  the  language  he  han 
used  in  stating  his  claims  is  not  so  hard  and  fast  as  to  permit  appropria- 
tion by  another  of  the  essence  of  his  invention,  merely  because  he  has 
employed  fit  words  to  apply  his  invention  to  an  earlier  one,  upon  which  it 
is  an  improvement. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  {  241;  Dec.  Dig. 
§  166.*] 

4.  Patents  (§  328*) — ^Validity — Locomotive  Toys — Prior  Use. 

The  Turner  patents.  No.  930,107,  for  a  racer  automobile  toy,  and  No. 
930,633,  for  an  engine  locomotive  toy,  held  void  for  prior  public  use  and 
sale  of  the  devices  more  than  two  years  before  the  applications  were  filed, 
with  the  consent  of  the  patentee. 

5.  Courts  (S  300*) — Federal  Courts — Incidental  Jurisdiction — Infringe- 

ment Suits. 

Where,  in  a  suit  for  infringement,  the  patents  in  suit  are  adjudged 
void,  and  the  parties  are  both  citizens  of  the  same  state,  the  court  is 
without  jurisdiction  to  determine  a  cause  of  action  alleged  for  unfair 
competition. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §{  847,  860;  Dec. 
Dig.  §  300.* 

Jurisdiction  of  federal  courts  in  suits  relating  to  patents,  see  note  to 
Bailey  v.  Mosher,  11  C.  C.  A.  313.] 

6.  Patents  (J  26*) — "Invention" — Combinatioh. 

"Invention"  may  consist  of  old  elements  so  combined  as  to  co-operate 
and  produce  a  new  and  useful  result 

[Ed.  Note.^For  other  cases,  see  Patents,  Cent  Dig.  §{  27-30;  Dec. 
Dig.  {  2Q* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Invention.] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Ohio ;  Howard  C.  Hollister, 
Judge. 

Three  suits  in  equity  by  the  Schiebel  Toy  &  Novelty  Company 
against  David  P.  Clark.  Decrees  for  defendant,  and  complainant  ap- 
peajs.    Reversed  as  to  one  case,  and  affirmed  as  to  two  cases. 

Wm.  R.  Wood,  of  Cincinnati,  Ohio,  for  appellant. 
H.  A.  Toulmin  and  H.  A.  Toulmin,  Jr.,  both  of  Dayton,  Ohio,  for 
appellee. 

Before  WARRINGTON, '  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

*For  other  cases  see  same  topic  ft  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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WARRINGTON,  Circuit  Judge.  These  three  suits  were  for  alleg- 
ed infringements  of  particular  letters  patent,  and,  in  addition  to  the 
usual  features  of  such  cases,  issues  growing  out  of  the  dissolution  of 
a  copartnership  and  sale  of  its  assets,  also  concerning  alleged  unfair 
competition,  were  involved.  As  far  as  necessary,  these  issues  will 
be  noticed  as  we  progress.  The  patents  in  suit  relate  to  improvements 
in  toys  of  the  type  known  as  locomotive  toys. 

The  first  suit  involved  letters  patent  No.  676,420,  dated  June  18,  1901, 
and  issued  to  the  appellee,  Clark.  The  patent  covers  a  friction-driven 
device  designed  for  the  operation  of  toys  in  the  forms  of  locomotives^ 
automobiles,  and  the  like. 

The  infringement  complained  of  in  the  second  suit  concerns  letters 
patent  No.  930,107,  issued  August  3,  1909,  in  the  name  of  John  C. 
Turner,  assignor,  to  the  plaintiff.  The  invention  was  designed  to  pro- 
vide a  toy  "preferably  representing  a  racer  automobile,  in  which  the 
body  is  struck  up  from  a  single  blank." 

The  third  suit  charged  infringement  of  letters  patent  No.  930,633, 
issued  August  10,  1909,  in  the  name  of  John  C.  Turner,  assignor,  to 
the  plaintiff;  and  the  patent  was  intended  for  "an  engine  locomotive 
toy  wherein  the  boiler,  cab  side  walls,  fire  box  side  walls,  and  boiler 
support  are  struck  up  from  a  single  sheet  of  metal  and  bent  into 
shape." 

The  devices  in  issue  in  these  last  two  suits  were  designed  as  bodies^ 
automobile  and  locomotive,  for  the  friction-driven  device  involved 
in  the  first  suit.  The  suits  were  all  between  the  same  parties,  were 
tried  together,  and  passed  upon  in  one  opinion  below.  The  decree 
in  the  first  suit  was  based  upon  noninfringement,  and  in  each  of  the 
other  suits  upon  invalidity  of  the  patent  in  issue.  The  appeals  were 
argued  and  submitted  as  one  cause  here,  and  will  be  disposed  of  in 
this  opinion. 

[1]  1.  The  Clark  Patent  in  Suit,  It  is  contended  that  plaintiff  has 
no  title  to  the  Clark  patent  and  cannot  maintain  suit  upon  it  for  that 
reason ;  also  that  Clark  may  contest  its  validity.  D.  P.  Clark  &  Co. 
in  name,  with  some  changes  in  membership,  was  engaged  as  a  copart- 
nership in  the  toy  business  at  Dayton,  Ohio,  from  1897  to  1909.  In 
February,  1904,  D.  P.  Clark  and  William  E.  Schiebel  became  equally 
and  solely  interested  in  the  firm,  and  continued  the  business  under  the 
old  name  until  dissolution,  which  will  be  explained  later.  Clark  and 
Schiebel  each  secured  letters  patent  upon  certain  devices  designed  by 
them  respectively;  and  they  entered  into  an  oral  agreement,  and  car- 
ried it  out  at  least  in  part,  to  transfer  their  patents  to  the  firm.  On 
May  18,  1904,  Clark  transferred  to  the  firm  a  number  of  his  patents — 
including  the  patent  now  under  consideration.  No.  676,420 — ^and  this 
transfer  was  two  days  later  recorded  in  the  Patent  Office. 

Differences  arose  between  the  partners,  and  in  December,  1908,  Clark 
commenced  a  suit  against  Schiebel  in  the  common  pleas  court  of  Mont- 
gomery county,  Ohio,  for  the  dissolution  of  the  partnership  and  sale 
of  its  assets.  He  alleged  that  the  company  was  engaged  in  a  large  and 
profitable  business  in  the  manufacture  and  sale  of  novelties  and  toys; 


8CHIEBEL  TOT  <k  NOVELTT  CO.  V.  GLABK  493 

that  It  possessed  "a  number  of  copyrights  and  patents  issued  to  it  by 
the  United  States,"  a  valuable  good  will,  and  assets  of  about  $75,000 
above  its  liabilities;  that  the  assets  were  of  "far  greater  value  when 
taken  together  than  if  separated,''  and  should  be  sold  as  an  entirety, 
and  the  proceeds  divided  between  the  partners.  The  prayer  was  that 
the  partnership  "be  adjudged  dissolved,  and  a  receiver  of  the  prop- 
erty and  good  will  be  appointed,  with  power  to  dispose  of  the  same." 
Clark  made  and  signed  the  required  verification  to  the  petition.  Two 
receivers  were  appointed ;  and,  under  orders  of  the  court,  the  firm  as- 
sets, which  included  the  patents,  good  will,  and  the  right  <o  use  the 
firm  name,  were  sold  to  plaintiff  in  the  instant  suits  as  the  successful 
bidder.  The  sale  was  confirmed,  and  the  receivers  were  ordered 
among  other  things  to  assign  the  patents  to  the  purchaser,  and  "to  do 
and  perform  all  other  acts  and  things  necessary  and  proper  to  convey 
and  transfer  to  and  vest  in  said  purchaser  all  the  property^  assets,  and 
interests  so  sold."  On  March  26,  1909,  the  receivers  executed  and 
delivered  a  written  transfer  to  the  plaintiff,  embracing  the  letters  pat- 
ent now  in  question.  No.  676,420;  and  this  transfer  was  recorded  in 
the  Patent  Office  April  1,  1909. 

It  is  claimed  that  the  legal  title  to  the  patent  then  stood  in  the  name 
of  D.  P.  Clark  &  Co. ;  but  we  need  not  pass  upon  this  claim,  for,  con- 
ceding it,  and  also  that  under  section  4898,  U.  S.  Rev.  Stat.  (Comp. 
St.  1913,  §  9444),  the  formal  course  in  the  state  court  would  have 
been  to  have  the  firm  join  in  the  execution  of  the  transfer  (Ball  v. 
Coker  [C.  C]  168  Fed.  304,  and  citations),  still  the  insistence  would 
be  unavailing.  In  disposing  of  the  suit  to  dissolve  the  firm  and  wind 
up  its  business,  the  state  court  was  in  the  exercise  of  its  chancery 
powers  and  jurisdiction,  and  the  members  of  the  firm  could  have  been 
compelled  to  execute  a  formal  assignment,  either  themselves,  or,  in 
default,  by  some  suitable  person  appointed  by  the  court.  Ager  v. 
Murray,  105  U.  S.  126,  127,  132,  26  L.  Ed.  942.  Moreover,  the  sale 
was  voluntary,  not  involuntary.  Schiebel  is  president  of  the  plaintiff 
company,  and  is  not  questioning  the  receivers'  transfer  of  the  patent. 
As  we  have  seen,  these  receivers  were  the  official  instrumentality  sought 
by  Clark  for  disposing  of  the  firm  assets ;  and  Clark  received  and  now 
enjoys  the  benefits  of  his  full  share  of  the  sale  proceeds.  It  results 
that  at  least  the  equitable  title  to  the  patent  passed  to  plaintiff;  and 
Clark's  reliance  upon  an  outstanding  naked  legal  title  is  in  effect  a  claim 
that  he  may  have  the  benefits  of  both  the  patent  and  the  money  he 
received  for  it.  This  cannot  be  assented  to,  and,  for  the  purposes  of 
this  suit,  he  will  not  be  heard  to  deny  plaintiff's  title. 

It  follows  that  Clark  is  estopped  from  denying  the  validity  of  the 
patent,  either  for  lack  of  novelty  or  utility,  or  by  reason  of  anticipa- 
tion through  prior  inventions;  but  this  does  not  prevent  him  from 
denying  infringement.  Noonan  v.  Chester  Park  Athletic  Club  Co.,  99 
Fed.  90,  91,  39  C.  C.  A.  426  (C.  C.  A.,  6th  Cir.);  Babcock  &  Wilcox 
Co.  V.  Toledo  Boiler  Works,  170  Fed.  81,  84,  95  C.  C.  A.  363  (C. 
C.  A.,  6th  Cir.) ;  Fishel-Nessler  Co.  v.  Fishel  &  Co.,  204  Fed.  790, 
791  *  (C.  C.  A.,  2d  Cir.).  In  aid  of  the  denial  of  infringement,  Clark 
may  invoke  the  prior  art  (Noonan  v.  Chester  Park  Athletic  Club  Co., 

» 123  C.  C.  A.  142. 
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supra ;  Leather  Grille  &  Drapery  Co.  v..  Christopherson,  182  Fed.  817, 
822,  105  C.  C.  A.  249  [C.  C.  A.  9th  Cir.]);  for  the  eflfect  of  this  is 
simply  to  define  the  thing  sold,  and  so  to  ascertain  definitely  whether 
it  has  been  infringed  or  not.  As  the  late  Mr.  Justice  Lurton  said 
in  the  Noonan  Case,  99  Fed.  91,  39  C.  C.  A.  426,  respecting  the  ad- 
missibility of  the  state  of  the  art  involved,  it  enables  the  court  to  see — 

"  ♦  ♦  ♦  what  the  thing  was  which  was  assigned,  and  thus  determine  the 
primary  or  secondary  character  of  the  patent  assigned,  and  the  extent  to 
which  the  doctrine  of  equivalents  may  be  Invoked  against  an  infringer.  The 
court  will  npt  assume  against  an  assignor,  and  In  favor  of  his  assignee,  any- 
thing more  than  that  the  Invention  presented  a  sufllclent  degree  of  utility 
and  novelty  to  justify  the  Issuance  of  the  patent  assigned,  and  will  apply  to 
the  patent  the  same  rule  of  construction,  with  this  limitation,  which  would  be 
applicable  between  the  patentee  and  a  stranger." 

And  this  court  again  had  occasion  to  declare  the  rule  in  United 
States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  610,  132  C.  C.  A.  614, 
decided  June  30,  1914;   Judge  Denison  saying: 

"While  a  patentee  assignor  may,  when  made  a  defendant,  litigate  the  scope 
of  his  patent  and  have  it  Judicially  construed  according  to  its  true  extent 
CNoonan  v.  Chester  Co.  [C.  C.  A.,  6th  Cir.]  99  Fed.  91,  39  C.  C.  A.  426 ;  Smith 
V.  Ridgeley,  103  Fed.  875,  43  C.  C.  A:  367  [C.  a  A.,  6th  ar.]),  the  oowrts 
♦  ♦  ♦  will  not,  in  a  doubtful  case,  construe  it  so  narrowly  as  to  make  it 
worthless.  ♦  ♦  ♦  They  will  be  inclined,  so  far  as  the  record  permits,  to 
make  its  exclusive  right  a  real  and  valuable  thing.  Alvin  Co.  v.  Scharllng 
(C.  0.)  100  Fed.  87." 

[2]  What,  then,  is  the  Clark  patent  in  suit,  and  is  it  infringed?  It 
is  a  combination  patent,  and  purports  to  be  "in  the  general  nature  of 
an  improvement  upon  the  structure  set  forth  in  letters  patent  No.  593,- 
174,  granted  November  2,  1897,  to  Clark  &  Boyer,  as  assignees  of 
Israel  D.  Boyer  and  Edith  E.  L.  Boyer,"  and  called  in  this  litigation 
the  Boyer  patent;  and  this  reference  will  be  found  helpful  in  distin- 
guishing between  old  and  new  elements  of  the  patent  in  suit.  The 
Clark  structure,  as  described  in  the  specification  and  drawings,  con- 
sists of  a  truck  frame,  composed  of  side  members  having  preferably 
an  arched  form  and  joined  at  their  ends  by  transverse  members, 
mounted  between  two  sets  of  running  wheels  with  parallel  axles ;  and 
as  thus  far  described  is  similar  in  appearance  to  a  miniature  open  road 
wagon,  except  that  all  the  running-wheels  are  of  the  same  diameter 
and  the  fore  and  aft  sets  are  brought  into  close  proximity  at  their 
rims.  The  axles  pass  through  slots  extending  from  the  bottom,  at 
points  near  the  ends,  of  each  side  member  of  the  Iruck  frame;  and 
when  this  frame  is  lifted,  the  axles  of  the  running-wheels  are  held 
within  the  slots  by  a  wire  frame  which  passes  under  each  axle  and 
extends  over  the  end  bars  of  the  truck  frame.  The  slots  are  of  such 
depth  as  to  prevent  contact  between  their  upper  ends  and  the  axles,  and 
the  outer  side  walls  of  the  slots  incline  toward  each  other.  Mounted  in 
the  angles  formed  by  the  rims  of  the  two  sets  of  running-wheels  is 
a  floating  axle  carrying  an  inertia-wheel  midway  of  its  length.  The 
ends  of  this  axle  impinge  on  the  running^wheels  at  a  very  acute  angle ; 
"its  line  of  movement"  in  the  language  of  the  specification  "being 
parallel  to  a  tangent  to  said  wheels."  At  the  center,  and  on  the  inner 
surface  of  each  side  member  of  the  truck  frame,  an  anti-friction  roller 
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IS  SO  maintained  as  to  present  a  rolling  contact  with  the  upper  surface 
of  the  floating  axle.  It  is  to  be  observed  (though  it  is  not  distinctly 
provided  for  in  the  specification)  that  the  floating  axle  necessarily  and 
in  practice  passes  through  ample  openings  made  in  the  side  members 
of  the  truck  frame  immediately  under  such  anti-friction  rollers.  Thus 
the  weight  of  the  truck  frame  is  removed  from  the  axles  of  the  run- 
ning-wheels, is  carried  by  the  floating  axle,  and  the  f  rictional  resistance 
to  the  rotating  movement  of  the  axles  of  the  running-wheels  is  ma- 
terially reduced;  and,  besides,  the  combined  weights  of  the  truck 
frame,  the  inertia-wheel,  and  its  axle,  press  upon  the  peripheries  of 
the  running- wheels.  Stated  otherwise,  and  in  language  of  the  specifica- 
tion, the  floating  axle  is  supported  at  each  end  on  *'a  three-point  bear- 
ing composed  of  the  running-wheels  and  the  anti-friction  rollers  on 
the  truck  frame,*'  and  so  has  only  "rolling  contacts."  Further,  the 
specification  states: 

"Owing  to  the  inclination  of  the  outer  waUs  of  the  slots  in  which  the  run- 
ning-wheel axles  are  mounted  downward  pressure  applied  to  the  truck 
frame  will  cause  the  running-wheel  axles  to  be  moved  toward  each  other  and 
press  more  firmly  against  the  inertia-wheel  axle/'  which  results  in  "a  biting 
action"  and  ''stlU  further  enhances  the  effectiveness  of  the  contact  between 
the  parts." 

After  stating  that  the  truck  frame  may  serve  as  a  support  for  any 
suitable  vehicle  body,  the  specification  proceeds : 

"The  toy  is  (derated  by  placing  it  upon  a  suitable  surface  and  moving  it 
over  the  same  while  pressure  is  applied  to  the  truck  frame.  In  this  manner 
motion  is  imparted  from  the  running-wheels  to  the  inertia-wheel,  and  when 
the  pressure  is  removed  and  the  toy  released  the  inertia- wheel  will  In  turn 
impart  movement  to  the  running-wheels  and  cause  the  toy  to  move  over  the 
surface  on  which  it  is  placed." 

And  the  results  attained  are  stated  to  be  a  "much  longer  operative 
period  and  a  higher  initial  speed  when  the  toy  is  released  for  automatic 
operation."  While  not  limiting  himself  to  the  "precise  details  of  con- 
struction" so  described,  but  stating  that  "it  is  obvious  that  they  may 
be  modified  without  departing  from  the  principle"  of  his  invention, 
the  patentee  makes  three  claims,  which  appear  in  the  margin.^ 

It  is  important  now  to  give  some  consideration  to  the  state  of  the 

1  "1.  In  a  locomotive  toy,  the  combination,  with  two  pairs  of  running-wheels 
having  parallel  axles,  of  a  truck  frame  vertically  movable  relatively  thereto, 
and  provided  with  bearing-rollers,  and  an  inertia- wheel  having  a  floating  axle, 
said  axle  having  a  three-point  bearing  at  each  end  between  the  running-wheels 
and  the  truck-frame  rollers,  the  weight  of  the  truck  frame  being  supported  on 
said  inertia-wheel  axle,  substantially  as  described. 

"2.  In  a  locomotive  toy,  the  combination,  with  two  pairs  of  running-wheels 
having  parallel  axles,  of  a  truck  frame  having  slots,  the  bearing-waUs  of 
which  are  inclined  to  force  the  truck-wheels  lateraUy  toward  the  inertia-wheel 
axle  when  the  truck  frame  is  depressed,  and  an  inertia-wheel  having  an  axle 
bearing  upon  the  peripheries  of  the  running-wheels,  substantially  as  described. 

"3.  In  a  locomotive  toy,  the  combination,  with  two  pairs  of  running-wheels 
having  parallel  axles,  of  a  truck  frame  vertically  movable  relatively  thereto 
and  having  bearing-rollers  and  slots,  the  bearing-walls  of  which  are  inclined 
to  force  the  truck-wheels  toward  each  other,  and  an  inertia-wheel  provided 
with  a  floating  axle  bearing  at  its  ends  between  the  peripheries  of  the  run- 
ning-wheels and  the  truck-frame  rollers,  the  weight  of  the  truck  frame  being 
supported  on  said  axle  by  said  rollers,  substantially  as  described." 
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art  at  the  time  of  the  issue  of  this  patent.  We  have  seen  that  the 
patent  purports  to  be  an  improvement  upon  the  structure  set  forth 
in  the  Beyer  patent.  While  Israel  D.  Boyer  and  Edith  E.  L.  Boyer 
appear  to  have  been  the  inventors,  neither  of  them  was  a  member  of 
the  firm  of  Clark  &  Boyer  at  the  time  the  patent  was  assigned  and 
issued  to  the  firm.  The  firm  was  dissolved  by  the  death  of  Boyer  in 
1899,  and  Clark  assigned  the  Boyer  patent  to  D.  P.  Clark  &  Co.  on 
May  18,  1904.  It  is  hardly  necessary  to  say,  however,  that  Clark's 
interest  in  the  Boyer  patent  at  the  date  of  the  issue  to  him  of  the  pat- 
ent in  suit  (June  18,  1901)  did  not  entitle  him  to  include  in  his  patent 
the  invention  embraced  in  the  prior  Boyer  patent.  Indeed,  this  would 
not  have  been  admissible  if  he  had  been  the  inventor  of  both  patents> 
and  so  the  Clark  patent  in  suit  may  be  read  in  the  light  of  the  Boyer 
patent  precisely  as  if  the  latter  had  been  issued  to  a  stranger.  James 
V.  Campbell,  104  U.  S.  356,  382,  26  L.  Ed.  786;  Celluloid  Manufg. 
Co.  V.  Cellonite  Manufg.  Co.  (C.  C.)  42  Fed.  900,  905,  906.  The  struc- 
ture covered  by  the  Boyer  patent  is  thus  described  in  its  specification : 

"It  consists  of  a  four-wheeled  truck  and  a  heavy  inertia-wheel,  the  latter 
being  fixed  to  a  shaft  which  has  its  sole  bearings  on  the  peripheries  of  the 
four  running-wheels  of  the  truck,  so  that  any  motion  imparted  to  the  inertia- 
wheel  will  be  transmitted  through  its  shaft  to  the  four  running-wheels  of  the 
truck,  causing  the  truck  to  move  over  the  floor,  or  vice  versa,  any  motion 
given  to  the  truck  will  be  transmitted  through  its  four  running- wheels  to 
the  shaft  of  the  inertia- wheel." 

It  is  true  that,  in  the  preferred  form  of  truck  there  described,  the 
wheels  of  one  of  the  axles  were  placed  closer  together  than  those  of 
the  other,  so  that  the  two  pairs  of  wheels  would  slightly  overlap  when 
mounted  in  the  frame;  but,  as  the  specification  states,  this  is  not 
necessary,  "for  if  the  shaft  of  the  inertia-wheel  be  large  enough  in 
diameter  the  adjacent  wheels  may  lie  in  the  same  plane."  It  is  also 
true  that  in  the  preferred  form  motion  is  imparted  to  the  shaft  of 
the  inertia-wheel  by  a  removable  top  in  one  or  the  other  of  two  de- 
fined forms,  which  is  set  in  motion  by  a  string  and  used  as  a  motor ; 
but  the  suggestion  of  a  substitute  for  either  of  these  devices  is  seen 
in  a  method  pointed  out  for  recharging  the  motor,  namely,  "by  pushing 
or  pulling  the  truck  over  the  floor — the  motion  of  the  running-wheels 
imparting  velocity  to  the  motor."  And  claims  5  and  6  are  shown  in 
the  margin.^     It  thus  becomes  evident  that  the  purpose  of  the  Clark 

«  "5.  In  a  locomotive  toy,  four  running-wheels  arranged  in  two  pairs  near 
together  and  in  such  manner  that  the  adjacent  wheels  form  an  angle  in 
which  a  shaft  may  lie ;  an  inertia-wheel  fixed  to  a  shaft,  said  shaft  lying  in 
the  angle  formed  by  the  adjacent  pairs  of  running-wheels ;  the  whole  in  com- 
bination and  arranged  to  operate  substantially  in  the  manner  and  for  the 
purpose  specified. 

"6.  A  locomotive  toy  consisting  of  a  vehicle  having  four  running-wheels 
arranged  in  two  pairs  near  together  and  in  such  manner  that  the  adjacent 
wheels  form  an  angle  in  which  a  shaft  may  lie;  an  inertia-wheel  fixed  to  a 
shaft  and  independent  of  the  vehicle;  on  the  shaft  of  the  inertia-wheel  a 
handle  loosely  mounted  to  enable  the  wheel  to  be  held  in  the  hand  wliile 
velocity  is  imparted  thereto  and  also  to  enable  the  live  wheel  to  be  placed 
upon  the  vehicle  with  its  shaft  resting  in  the  angle  formed  by  the  four  run- 
ning-wheels, the  inertia-wheel  then  acting  as  a  motor  and  causing  the  vehicle 
to  move  ahead  substantially  as  specified." 
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improvement  was  to  reduce  the  frictional  resistance  encountered  in 
the  operative  parts  of  the  Boyer  patent.  Clark  did  this  by  the  introduc- 
tion of  slots  designed  for  the  axles  of  the  running-wheels  and  the 
employment  of  anti-friction  rollers  as  bearings  for  the  axle  of  the 
inertia-wheel.  These  contrivances  operated  at  once  to  transpose  the 
weight  of  the  truck  from  the  axles  of  the  running-wheels  to  the  axle 
of  the  inertia-wheel  and  to  place  the  latter  axle  entirely  within  rolling 
contacts.  The  advance  so  made  in  the  state  of  the  art  as  it  was  dis- 
closed by  the  Boyer  patent  is  seen,  and  cannot  fail  of  appreciation,  when 
it  is  considered  that  Clark  admittedly  succeeded  in  selecting  and  com- 
bining means  which  were  calculated  in  marked  degree  to  diminish  ex- 
isting mechanical  interference  with  the  operation  of  friction-driven 
devices. 

The  scope  of  the  Clark  improvement  is  nevertheless  affected  by  the 
facts  that  slots  designed  to  control  or  give  free  action  to  axles  of  run- 
ning-wheels, and  that  anti-friction  rollers,  were  not  new  at  the  time 
he  applied  for  his  patent.  Slots  are  shown  in  the  drawings  and  de- 
scribed in  the  specification  of  Trueman's  English  patent  of  July  13, 
1889: 

"e,  e,  are  the  second  or  traveling  wheels,  and  /  is  the  axle  of  the  same,  which 
we  mount  In  slotted  or  loose  bearings  g  In  the  frame  or  sides  d  of  the  carriage, 
so  that  the  axle  /  can  move  nearer  to  or  farther  from  the  axle  h  of  the  fly 
wheel/* 

And,  as  pointed  out  by  defendant's  expert  when  describing  the  prior 
art,  a  number  of  exhibits  consisting  of  foreign-ma^e  toys  show  axles 
of  traction  wheels  rotating  in  vertically  slotted  bearings,  though  they 
do  not  seem  to  have  been  designed,  as  here,  to  avoid  friction.  It  is 
true  that  these  foreign-made  toys  are  much  less  in  size  and  weight 
than  those  made  under  the  patent  in  suit;  but,  as  these  foreign  and 
domestic  devices  all  belong  to  the  toy  art,  it  is  too  clear  for  argument 
that  the  designer  of  the  larger  toys  could  not  shut  his  eyes  to  the  facts 
disclosed  by  the  older  and  smaller  objects  of  the  same  art.  And,  as 
to  Clark's  anti-friction  rollers,  they  find  mechanical  analogy  in  earlier 
devices.  This  is  not  disputed  as  far  as  anti- friction  bearings  are  con- 
vcrned.  However,  it  is  disputed  that  such  bearings  have  been  applied 
to  "an  inertia-wheel  axle  mounted  on  anti-friction  bearings";  and 
in  support  of  this  complainant's  expert  criticises  three  patents  referred 
to  by  defendant's  expert,  viz.:  Farley,  No.  216,165  (issued  June  3, 
1879);  Anderson,  No.  228,720  (issued  June  IS,  1880);  and  Burton, 
No.  487,236  (issued  November  29,  1892).    The  criticism  is: 

"The  axle  /  of  Farley,  the  axle  A  of  Anderson,  and  the  axle  15  of  Burton 
is  in  each  instance  the  axle  of  an  ordinary  flanged  car  wheel.  To  follow  the 
teachings  of  these  patents  would  simply  lead  to  the  application  of  anti-fric- 
tion rollers  at  the  axle  of  the  traction  wheels  of  a  toy.  This  is  not  done  by 
either  party  to  the  suit** 

It  is  observable  that  this  concedes  the  prior  invention  and  use  of 
such  rollers  with  respect  to  axles  of  ordinary  car  wheels ;  and  we  may 
safely  add  that  the  use  of  anti-friction  bearings  in  one  form  or  other, 
133  C.C.A.— 32 
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including  rolling  contacts,  was  a  matter  of  common  knowledge  prior 
to  the  date  of  the  patent  in  suit. 

Much  is  said  in  argument  concerning  the  novelty  of  the  three-point 
bearing  at  each  end  of  the  floating  axle,  between  the  running-wheels 
and  the  truck-frame  rollers.  As  we  have  seen,  this  is  distinctly  em- 
braced in  the  combination  set  out  in  claim  1  of  the  patent  in  suit ;  and 
it  is  stated  in  the  specification: 

"It  wiU  also  be  noted  that  it  results  from  the  construction  described  that 
the  inertia-wheel  is  provided  with  a  floating  axle  having  no  fixed  bearing,  but 
being  supported  at  each  end  on  a  three-point  bearing  composed  of  the  run- 
ning-wheels and  the  anti-friction  rollers  on  the  truck  frame,  aU  of  the  con- 
tacts being  rolling  contacts.'* 

As  already  shown,  the  material  feature  of  this  three-point  bearing 
was  the  application  of  roller  bearings  to  the  upper  surface  of  the  float- 
ing axle ;  but  this  axle  had  been  previously  carried  in  the  angles  formed 
by  the  rims  of  the  four  running-wheels  of  the  Boyer  patent.  Still, 
under  Clark's  invention,  the  inertia-wheel  axle  was  no  longer  an  or- 
dinary floating  axle,  but  was  eflFectually  confined  within  rolling  bear- 
ings. Further,  the  declared  object  of  the  patentee  was  to  improve  the 
efficiency  of  toys  of  this  character,  by  imparting  a  greater  velocity  to 
the  inertia-wheel  while  the  toy  was  being  prepared  for  operation,  and 
"a  much  longer  operative  period  and  a  higher  initial  speed"  when  the 
toy  was  "released  for  automatic  operation."  However,  when  the  num- 
ber of  prior  patents  with  their  drawings  and  models  appearing  as 
exhibits  in  the  present  record  are  considered,  it  is  plain  that  the  art 
to  which  the  present  patent  belongs  had  been  so  developed  and  ex- 
ploited through  competition  in  toy  contrivances  as  materially  to  reduce 
the  field  for  invention  (as  distinguished  from  mechanical  skill)  re- 
specting operative  means  and  appliances.  We  therefore  conclude  that 
the  patent  is  entitled  only  to  a  limited  range  of  equivalents;  but  this 
does  not  mean  that  such  equivalency  shall  not  be  commensurate  with 
the  extent  of  the  invention.  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg. 
Co.,  101  Fed.  716,  721,  722,  41  C.  C.  A.  627  (C.  C.  A.,  6th  Cir.);  King 
Ax  Co.  V.  Hubbard,  97  Fed.  -795,  803,  38  C.  C.  A.  423  (C.  C.  A.,  6th 
Cir.) ;  Bundy  Mfg.  Co.  v.  Detroit  Time  Register  Co.,  94  Fed.  524, 
538,  540,  36  C.  C.  A.  375  (C.  C.  A.,  6th  Cir.) ;  Paper  Bag  Patent  Case, 
210  U.  S.  405,  415,  28  Sup.  Ct.  748,  52  L.  Ed.  1122. 

2.  The  Alleged  Infringing  Patented  Device.  This  is  covered  by  let- 
ters patent  granted  to  defendant  Clark  April  27,  1909.  The  preferred 
form  of  the  alleged  infringing  structure  may  for  present  purposes  be 
described  thus:  A  toy  formed  of  sheet  metal  and  in  imitation  of  an 
automobile  touring  car;  the  front  wheels,  called  steering-wheels,  are 
mounted  on  a  pivoted  axle  which  may  be  so  adjusted  as  to  cause  the 
toy  to  travel  either  in  a  stright  line  or  in  a  circle;  the  rear  wheels, 
called  driving-wheels,  are  mounted  on  an  axle,  which  in  turn  is  mova- 
bly  mounted  (in  slots)  on  the  body  portion  of  the  vehicle,  so  that  the 
rear  portion  of  the  body  may  have  a  downward,  and  the  axle,  a  for- 
ward, movement.    While  the  steering  and  driving  wheels  are  the  same 
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in  diameter,  and  when  traveling  in  a  straight  line  run  in  the  same  plane, 
the  two  sets  are  placed  and  operated  at  considerable  distance  apart. 
A  shaft  carrying  an  inertia-wheel,  and  extending  through  openings 
in  the  side  walls  of  the  body  of  the  toy,  is  maintained  in  front  of  the 
driving-wheels  (at  an  elevation  slightly  greater  than  that  of  the  center 
line  of  their  axle)  and  mounted  on  and  held  in  place  by  rolling  con- 
tacts. The  contacts  with  the  shaft  are  at  points  as  follows:  On  its 
lower  rearward  quarter  with  the  rims  of  the  driving  wheels;  on  its 
corresponding  forward  quarter,  with  the  peripheries  of  two  anti-fric- 
tion rollers  suitably  adjusted  upon  and  pivoted  to  the  inner  surfaces 
of  the  side  walls  of  the  body ;  and  on  the  center  of  its  upper  half  with 
the  peripheries  of  two  anti-friction  rollers  similarly  adjusted  and  piv- 
oted. The  ends  of  the  shaft  extending  beyond  the  side  walls  of  the 
toy  are  enlarged  and  so  grooved  as  to  form  friction  pinions,  which 
co-operate  with  beveled  contact  surfaces  formed  on  the  rims  of  the 
driving-wheels ;  and  the  weight  of  the  rear  portion  of  the  toy  is  thus 
supported  upon  such  beveled  surfaces  of  the  driving-wheels  and  not 
upon  the  axle.  Further,  as  the  specification  states,  the  "driving  mem- 
ber" engages  the  "driven  pember"  with  a  "wedging  action,"  which  is 
designed  to  increase  the  frictional  contact  and  to  give  an  improved 
result  in  the  transmission  mechanism.  Two  claims  are  made  in  the 
letters  patent,  the  first  of  which  is  given  in  the  margin ;  *  and  this 
claim  is  the  same  as  the  second,  except  that  the  latter  calls  for  an  axle 
"movably"  mounted  and  omits  the  following  words  found  in  the  first 
claim :   "Said  axle  and  said  shaft  being  relatively  movable." 

We  may  now  compare  the  essential  features  of  the  alleged  infringed 
and  infringing  devices ;  and  it  should  be  remembered  that  we  are  deal- 
ing with  the  operative  parts  of  these  devices.  In  both  structures  the 
shaft  of  the  inertia-wheel  is  sustained  in  atigles  formed  by  four  rolling 
bearings ;  in  the  first  structure  all  these  bearings  are  both  ground  and 
driving  wheels,  while  in  the  second  structure  only  the  rear  bearings 
are  ground  and  driving  wheels,  the  other  two  being  anti-friction  rollers ; 
but  in  both  structures,  the  shaft  is  held  in  its  sustaining  angles  by  two 
anti-friction  rollers  contacting  with  its  upper  surface.  In  both  struc- 
tures the  combined  weight  of  the  shaft,  inertia-wheel,  and  a  substan- 
tial portion  of  the  body  of  the  toy,  is  employed  through  adjustment  of 
the  parts  to  keep  the  shaft  in  firm  contact  with  all  these  wheels  and 
rollers,  and  so  to  cause  a  "biting  action"  in  the  first  and  a  "wedging 
action"  in  the  second  structure  and  for  the  avowed  purpose  of  increas- 
ing the  efficiency  of  the  contact  between  the  shaft  and  its  bearings. 

«  "1.  In  a  toy  of  the  character  described,  the  combination  with  a  body  por- 
tion, an  axle  mounted  on  said  body  portion,  and  ground  wheels  carried  by 
said  axle  and  having  a  plurality  of  frictional  contact  surfaces,  of  a  shaft 
mounted  on  said  body  portion  and  having  near  each  end  thereof  a  plurality 
of  frictional  contact  surfaces  adapted  to  co-operate  with  the  frictional  con- 
tact surfaces  of  the  respective  ground  wheels,  the  contact  surfaces  of  both 
said  shaft  and  said  wheels  being  inclined  to  the  plane  of  their  rotation  to 
afford  a  wedging  effect,  said  axle  and  said  shaft  being  relatively  movable, 
and  an  Inertia- wheel  carried  by  said  shaft  whose  weight  coacts  with  the  said 
frictional  surfaces  to  hold  them  together  with  a  wedging  action." 
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Moreover,  the  "three-point  bearing'*  found  near  each  end  of  the  shaft 
of  the  first  structure  was  reproduced  in  the  second,  but  with  these  dif- 
ferences in  arrangement  of  parts:  (1)  The  forward  wheels  of  the 
first,  considered  as  running-wheels,  were  replaced  by  the  steering 
wheels  of  the  second  structure ;  (2)  the  use  of  these  forward  wheels  as 
driving-wheels  was  transposed  to  the  single  set  of  driving-wheels  of 
the  second  structure ;  and  (3)  their  use  as  roller  bearings  for  the  shaft 
of  the  first  was  replaced  by  the  two  lower  anti-friction  rollers  of  the 
second  structure. 

The  question  then  is  whether  this  amounts  to  infringement.  It  must 
be  conceded  that  there  is  a  marked  difference  in  appearance  between 
the  two  structures.  On  the  other  hand,  there  is  substantial  identity  be- 
tween them  in  essence  of  elements  and  combination  and  in  principle  of 
operation ;  and  they  are  the  same  in  results  attained.  In  saying  this 
we  are  conscious  of  the  rule  that  invention  may  consist  of  old  elements 
so  combined  as  to  co-operate  and  produce  a  new  and  useful  result 
(Loom  Co.  V.  Higgins,  105  U.  S.  580,  591,  26  L.  Ed.  1177;  Ferro  Con- 
crete Const.  Co.  V.  Concrete  Steel  Co.,  206  Fed.  666,  669,  124  C.  C.  A. 
466  [C.  C.  A.,  6th  Cir.]);  but  the  Clark  patents  do  not  present  two 
distinct  and  independent  combinations.  They  have  too  many  parts,  dis- 
charging too  many  functions,  that  are  common  to  both.  Differences 
in  words  that  are  employed  in  either  specification  or  claims  of  such  pat- 
ents respectively  cannot,  in  spite  of  what  is  disclosed  by  the  devices 
themselves,  conceal  the  materiality  in  identity  between  the  patents. 
Machine  Co.  v.  Murphy,  97  U.  S.  120,  125,  24  L.  Ed.  935 ;  Cantrell  v. 
Wallick,  117  U.  S.  689,  695,  6  Sup.  Ct.  970,  29  L.  Ed.  1017.  It  is  true 
that,  so  far  as  their  location  is  concerned,  the  front  wheels  of  the  first 
structure  were  omitted  in  the  second ;  but  we*  have  seen  that  the  func- 
tions they  were  designed  to  perform  in  the  first  were  substantially  re- 
placed in  the  second  structure.  These  wheels  of  themselves  do  not  con- 
stitute a  distinct  and  complete  element  of  the  patent  in  suit.  For  pres- 
ent purposes,  however,  they  may  be  so  regarded,  and  they  or  their  sub- 
stantial equivalent  be  treated  as  necessary  to  the  effective  operation  of 
the  machine.  Still  the  changes  wrought  do  not  amount  to  an  omission 
of  both  an  essential  element  and  a  substantial  mechanical  equivalent. 
Union  Paper  Bag  Machine  Co.  v.  Advance  Co.,  194  Fed.  126,  138,  114 
C.  C.  A.  204,  and  citations  (C.  C.  A.,  6th  Cir.). 

Clark  could  not  omit  these  forward  wheels  and  utilize  their  functions 
as  he  did,  and  at  the  same  time  escape  the  charge  of  infringement,  un- 
less he  observed  the  settled  rule  that  if  one  omits  entirely  an  ingredient 
of  a  patented  combination  he  must  do  so  without  substituting  any  other, 
or  he  must  substitute  one  that  is  new  or  that  performs  a  substantially 
different  function,  or,  if  old,  that  was  not  known  at  the  date  of  the  pat- 
ent in  suit  as  a  proper  substitute  for  the  omitted  ingredient.  Gill  v. 
Wells,  89  U.  S.  (22  Wall.)  1,  28,  22  L.  Ed.  699;  Imhaeuser  v.  Buerk, 
101  U.  S.  647, 656, 25  L.  Ed.  945.  Surely  continuing  to  mount  the  shaft 
within  rolling  contacts  in  the  same  position  and  for  the  same  purpose 
as  before,  and  simply  substituting  the  lower  two  roller  bearings  for  the 
wheels  in  question,  was  not,  so  far  as  maintaining  the  shaft  within  such 
bearings  is  concerned,  to  introduce  anything  new,  or  anything  unknown 
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as  a  proper  substitute,  or  any  substantial  diflference  in  function ;  for, 
as  we  have  seen,  Clark  himself  had  previously  devised  the  use  of  like  ^ 
rollers  for  a  kindred  and  obviously  analogous  purpose  in  the  patent  in 
suit  and  for  years  had  applied  them  to  such  use.  It  is  equally  clear 
that,  when  Clark  transposed  the  driving  function  of  these  wheels  to 
his  two  driving-wheels,  he  simply  changed  the  form,  not  the  substance, 
of  the  old  rolling  contacts  (Devlin  v.  Paynter,  64  Fed.  398,  400,  12  C. 
C.  A.  188  [C.  C.  A.,  3d  Cir.]  ;  Bundy  Mfg.  Co.  v.  Detroit  Time  Register 
Co.,  94  Fed.  524,  538,  36  C.  C.  A.  375  [C.  C.  A.,  6th  Cir.]);  and  even 
if  he  so  enhanced  the.  f  rictional  efficiency  of  such  contacts,  he  did  not 
materially  change  the  mode  of  operation  or  produce  a  new  result,  and 
so  could  not  in  this  way  escape  infringement  (Marsh  v.  Seymour,  97  U. 
S.  348,  359,  24  L.  Ed.  963 ;  Hoyt  v.  Home,  145  U.  S.  302,  309,  12  Sup. 
Ct.  922,  36  L.  Ed.  713;  Macomber  on  Fixed  Law  of  Patents  [2d  Ed.] 
p.  411,  §455). 

Further,  the  changes  here  made  are  analogous  in  principle  to  those 
involved  in  Morgan  Engineering  Co.  v.  Alliance  Mach.  Co.,  176  Fed. 
100,  109,  100  C.  C.  A.  30  (C.  C.  A.,  6th  Cir.) ;  and  when  we  look  at  the 
substance  of  things,  as  distinguished  from  their  form,  there  would  seem 
to  be  in  the  infringing  device  here  as  clearly  an  embodiment  of  the  pat- 
ent in  suit  as  there  was  in  the  infringing  structure  of  the  patent  in- 
volved there ;  for,  as  Mr.  Justice  Clifford  said  in  Machine  Co.  v.  Mur- 
phy, supra,  97  U.  S.  at  page  125,  24  L.  Ed.  935 : 

**Tbe  substantial  equivalent  of  a  thing,  in  the  sense  of  the  patent  law,  Is 
the  same  as  the  thing  itself."  Wlnans  v.  Denmead,  15  How.  330,  342,  14  L. 
Ed.  717 :  Devlin  v.  Paynter,  supra,-  64  Fed.  400,  12  C.  C.  A.  198 ;  Hoyt  v. 
Home,  supra,  145  U.  S.  309,  12  Sup.  Ct  922,  30  L.  Ed.  713 ;  CantreU  v.  Wal- 
Uck,  supra,  117  U.  S.  693,  6  Sup.  Ct  970,  29  L.  Ed.  1017. 

We  are  consequently  satisfied  that  there  is  no  sufficient  reason  to  re- 
strict the  invention  in  suit  to  the  particular  form  preferred  and  de- 
scribed in  the  specification  (National  Tube  Co.  v.  Marks,  216  Fed.  507, 
133  C.  C.  A.  13,  decided  by  this  court  July  25,  1914;  Hoyt  v.  Home, 
supra,  145  U.  S.  309,  12  Sup.  Ct.  922,  36  L.  Ed.  713) ;  and,  although 
the  range  of  equivalency  is  limited,  as  stated,  we  hold  that  the  claims 
are  each  infringed. 

[3]  In  reaching  this  conclusion  we  are  not  unmindful  of  the  language 
of  the  claims  of  the  patent ;  as,  for  example,  each  claim  calls  for  '*two 
pairs  of  running-wheels  having  parallel  axles."  We  have  seen  that  such 
wheels  (obviously  with  parallel  axles)  were  embraced  in  the  Boyer  pat- 
ent, and  that  the  invention  of  Clark  was  distinctly  additional  to  that  of 
Boyer.  The  merit  of  Clark's  invention  was  the  release  it  gave  to  the 
Boyer  device,  as  also  to  friction-driven  devices  generally,  from  undue 
f rictional  resistance  to  free  operation.  Even  the  rigor  of  the  rule  which 
ordinarily  confines  a  patentee  to  the  language  he  has  used  in  stating  his 
claims  is  not  of  such  a  hard  and  fast  fiber  as  to  suffer  appropriation  of 
the  essence  of  such  an  invention  as  this,  simply  because  the  patentee 
employed  fit  words  to  apply  his  improvement  to  an  earlier  invention ; 
certainly  there  is  no  such  degree  of  absolutism  in  the  rules  of  construc- 
tion as  to  require  such  a  course  to  be  pursued  in  the  instant  case,  for 
that  would  be  (as  we  have  said  of  his  contesting  title)  to  permit  Clark 
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both  to  sell  and  keep  his  invention.  Macomber,  Fixed  Law  of  Patents 
(2d  Ed.)  p.  16;  Bundy  Mfg.  Co.  v.  Detroit  Time  Register  Co.,  supra, 
94  Fed.  539,  540,  36  C.  C.  A.  375. 

Other  Alleged  Infringing  Devices.  It  is  to  be  observed  that  plaintiff 
did  not  in  its  original  bill  or  any  of  its  amended  forms  specifically  de- 
scribe any  alleged  infringing  device,  and  that  the  answer  in  its  original 
and  amended  forms  denies  the  averments  of  infringement.  In  addition 
to  his  infringing  patented  device,  Clark  manufactured  and  sold  two  oth- 
er types  of  machines,  called  defendant's  "power  arrangement"  of  1910 
and  1911,  respectively,  and  but  little  need  be  said  of  these  devices.  The 
first  involved  a  change  from  single  to  double  roller  bearings  at  the  ends 
of  the  inertia- wheel  shaft.  These  rollers  are  mounted  on  the  ends  of 
pivots  which  pass  through  the  side  walls  of  the  toy,  each  pivot  carrying 
a  roller  on  the  exterior  and  interior  surfaces  of  the  walls,  and  the  up- 
per sets  of  rollers  are  removed  to  points  forward  and  nearly  in  vertical 
line  with  the  location  of  the  forward  lower  rollers.  The  1911  power 
arrangement  changes  the  location  of  the  inertia-wheel  shaft  to  points 
on  the  rims  of  the  driving  wheels  directly  above  the  ends  of  their  axle, 
and  the  location  of  the  roller  bearings  to  points  inimediately  above  and 
near  the  ends  of  the  shaft,  where  they  contact  with  its  forward  and 
rearward  quarters;  one  roller  being  pivoted  to  the  interior  and  the 
other  to  the  exterior  surface  of  each  wall  of  the  toy.  It  is  to  be  noted 
of  these  changes  in  power  arrangement  that  in  both  instances  the  three- 
point  bearing  is  preserved  at  the  ends  of  the  shaft ;  further,  they  are 
but  relocations  of  the  points  of  contact  between  the  inertia-wheel  shaft 
and  its  rolling  bearings.  The  relations  between  and  the  interdepend- 
ence of  the  parts  remain  substantially  the  same  as  they  existed  in  the 
patented  infringing  structure.  The  efforts  made  to  justify  these  struc- 
tures under  Pilbrow's  patent  (1843),  which  was  designed  for  steam  en- 
gines, or  Smith's  patent  (1890),  which  was  devised  as  a  gearing  for 
motor  cars,  are  sufficiently  answered  (1)  by  the  fact  that  if  those  devices 
were  operative,  which  is  doubtful,  they  are  so  materially  unlike  the  de- 
vices in  issue  here  as  to  be  inapplicable,  and  (2)  by  the  continuing  prac- 
tical appropriation,  through  Clark's  infringing  devices,  of  the  gist  of 
the  patent  in  suit.  It  cannot  well  be  claimed  that  either  the  1910  or  the 
1911  structure  was  not,  both  as  to  functions  and  manner  of  operation, 
the  substantial  equivalent  of  its  immediate  predecessor;  and  it  need 
not  be  said  that,  if  we  are  right  in  our  conclusion  as  to  the  infringing 
character  of  the  device  made  in  accordance  with  Clark's  infringing 
patent  (the  immediate  predecessor  of  the  1910  structure),  it  follows 
that  the  changes  of  1910  and  1911  are  not  sufficient  to  avoid  infring- 
ment. 

'  [4]  3.  The  Turner  Patents.  These  patents  were  applied  for  March 
5,  1909,  and,  as  stated,  were  issued  in  the  name  of  John  C.  Turner, 
assignor,  to  the  plaintiff ;  the  first.  No.  930,107,  on  August  3,  1909,  and 
the  other,  No.  930,633  August  10th  of  that  year.  Concededly  the  sub- 
jects of  these  patents  were  each  in  form  and  design  conceived  and  as 
many  as  50  hand-made  samples  of  them  made,  in  the  shop  of  D.  P. 
Clark  &  Co.  more  than  two  years  before  the  date  of  application.    Con- 
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cededly  Turner  was  then  in  the  employ  of  the  partnership  as  foreman 
of  its  construction  department,  and  there  is  sharp  conflict  in  the  testi- 
mony as  to  whether  Clark  himself  did  not  conceive  and  suggest  the  idea 
and  plan  of  each  device;  Turner  doing  nothing  more  of  importance 
than  to  carry  out  Clark's  directions.  However,  it  is  not  necessary  to 
attempt  to  reconcile  this  conflict,  because  we  are  satisfied  that  sOme 
of  the  sample  toys  were  exhibited  with  the  view  of  effecting  sales,  and 
to  all  intents  and  purposes  toys  of  these  types  were  sold  more  than  two 
years  prior  to  the  application.  This  occurred  as  early  as  February,  1907, 
and  the  judicial  sale  of  the  assets  was  confirmed  February  5,  1909. 
Meanwhile  these  classes  of  toys  had  been  regularly  manufactured  and 
sold  by  the  partnership  without  objection  on  the  part  of  Turner  and 
without  apparent  purpose  of  any  one  connected  with  the  business  to 
apply  for  patents.  It  was  not  until  March  5th  following  the  judicial 
sale,  as  we  have  seen,  that  Turner  declared  himself  as  the  inventor  of 
the  articles.  Of  course,  sales  of  the  toys  made  within  the  two-years  pe- 
riod do  not  of  themselves  show  that  similar  sales  were  made  before ;  but 
Turner's  long  acquiescence  tends  to  show  that  the  purpose  was,  when 
the  toys  were  originally  devised  (no  matter  by  whom),  to  treat  the  de- 
signs as  ordinary  copartnership  developments  of  the  toy  art,  and  so  to 
forego  any  claim  of  invention.  Atlantic  Works  v.  Brady,  107  U.  S.  192, 
199,  200,  2  Sup.  Ct.  225,  27  L.  Ed.  438 ;  Egbert  v.  Lippman,  104  U.  S. 
333,  337,  26  L.  Ed.  755.  This  also  adds  to  the  probability  of  truth  in 
the  evidence  adduced  that  sales,  as  well  as  the  incidental  public  use  at- 
tending such  transactions,  actually  took  place  and  with  Turner's  con- 
sent prior  to  the  two-years  period. 

The  court  below  found  that  the  defense  of  prior  use  and  sale  had 
been  established,  and  so  decreed  that  the  patents  were  invalid.  We 
concur  in  this  conclusion.  In  doing  so  we  have  in  mind  the  insistence 
of  counsel  that  the  portions  of  these  toys  which  are  claimed  to  have 
been  covered  by  the  Turner  patents — ^that  is,  the  bodies  of  the  toys — 
had  not  been  perfected  when  the  sales  were  made.  This  is  based  upon 
the  theory  that  these  portions  were  hand-made  and  not  machine-made. 
We  are  convinced,  however,  that  there  was  no  material  difference  be- 
tween these  portions  of  the  toys  whether  produced  by  hand  or  machine ; 
and  it  is  to  be  remembered,  as  before  pointed  out,  that  the  operative 
parts  of  the  toys — ^the  friction-driven  device  covered  by  the  Clark  pat- 
ent in  suit — ^had  admittedly  been  perfected  long  before.  The  sales 
were  made  through  accepted  orders  upon  the  exhibition  and  faith  of 
the  samples  so  produced,  and  were  carried  out  in  accordance  with  the 
established  course  of  business  of  the  partnership ;  and  we  think  this 
was  sufficient  under  the  familiar  and  settled  doctrine  of  sales.  Plimp- 
ton V.  Winslow  (C.  C.)  14  Fed.  919,  921,  per  Lowell,  C.  J. ;  Egbert  v. 
Lippman,  supra,  104  U.  S.  336,  26  L.  Ed.  755 ;  Worley  v.  Tobacco  Co., 
104  U.  S.  340,  343,  344,  26  L.  Ed.  821 ;  Dalby  v.  Lynes  (C.  C.)  64  Fed. 
376  378,  per  Putnam,  C.  J.  The  fact  that  the  purchasers  were,  accord- 
ing to  their  custom  of  dealing  with  D.  P.  Clark  &  Co.,  given  the  right 
slightly  to  reduce  the  number  of  articles  ordered,  cannot  alter  the  effect 
of  the  sales  made ;  and  since  this  privilege  did  not  extend  to  anything 
like  the  whole  number  of  articles  ordered,  the  present  case  is  broadly 
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distinguishable  from  William  B.  Mershon  &  Co.  v.  Bay  City  Box  & 
Lumber  Co.  (C.  C.)  189  Fed.  741,  748,  where  Judge  Denison  held  that 
a  sale  "on  trial"  of  a  single  machine  did  not  constitute  a  sale  within  the 
meaning  of  section  4886  (Comp.  St.  1913,  §  9430). 

[5,  8]  4.  Unfair  Competition.  The  averments  made  in  this  respect 
are  at  best  meager,  and  are  confined  to  the  two  suits  upon  the  Turner 
patents.  The  plaintiff  corporation  was  created  under  the  laws  of  Ohio, 
and  is  located  and  doing  business  in  the  city  of  Dayton  in  that  state; 
and  the  defendant  is  a  citizen  and  resident  of  the  same  state  and  city. 
The  amended  bill  upon  the  first  Turner  patent  in  form  contains  only 
one  cause  of  action,  comprised  in  several  counts.  After  the  usual  aver- 
ments of  infringement,  it  is  stated  that  "in  thus  copying  your  orator's 
patents  and  designs"  the  defendant  **has  been  guilty  of  unfair  competi- 
tion with  your  orator."  In  the  last  amended  bill  in  the  suit  upon  the 
second  Turner  patent,  plaintiff  in  terms  introduces  a  second  cause  of 
action,  and  avers  that  defendant  is  using  "designs,  dies,  and  patterns" 
of  plaintiff  in  the  manufacture  of  locomotive  toys,  "which  are  a  close 
imitation"  of  plaintiff's  toys,  "and  is  selling  the  same  in  competition" 
with  plaintiff;  that  this  has  resulted  in  depriving  plaintiff  of  **a  large 
share  of  the  good  will,"  etc.,  which,  "but  for  the  unlawful  competition, 
it  would  have  held  and  enjoyed." 

In  view  of  the  invalidity  of  the  Turner  patents  and  the  lack  of  di- 
versity of  citizenship,  we  do  not  think  this  court  has  jurisdiction  to  pass 
upon  the  question  of  unfair  competition.  We  are  aware  of  decisions 
to  the  contrary.  It  is  in  effect  said  and  with  much  force  in  some  of  the 
cases  that  a  court  once  acquiring  jurisdiction  under  an  act  of  Congress, 
say  in  a  patent  or  trade-mark  suit,  may  determine  an  issue  of  unfair 
competition,  and  this  upon  the  principle  that  the  court,  having  acquired 
jurisdiction  for  one  purpose,  may,  in  spite  of  the  failure  of  that  pur- 
pose, retain  the  case  and  determine  other  questions  without  respect  to 
the  citizenship  of  the  parties ;  but  we  think  this  is  opposed  to  the  rule 
laid  down  respecting  this  class  of  cases  in  Leschen  Rope  Co.  v.  Brod- 
erick,  201  U.  S.  167,  172,  26  Sup.  Ct.  425,  50  L.  Ed.  710,  affirming  de- 
cision below  134  Fed.  571,  572,  67  C.  C.  A,  418  (C.  C.  A.,  8th  Cir.),  ap- 
proved and  reaffirmed  in  Standard  Paint  Co.  v.  Trinidad  Asph.  Co., 
220  U.  S.  446,  460,  31  Sup.  Ct.  456,  55  L.  Ed.  536.  See,  also,  Cush- 
man  v.  Atlantis  Fountain  Pen  Co.  (C.  C.)  164  Fed.  94,  by  Judge  Lowell ; 
Bernstein  v.  Danwitz  (C.  C.)  190  Fed.  604,  605  and  citations ;  King  & 
Co.  V.  Inlander  (C.  C.)  133  Fed.  416;  Meckey  v.  Grabowski  (C.  C.) 
177  Fed.  591,  592;  Johnston  v.  Brass  Goods  Co.  (D.  C.)  201  Fed.  368; 
Keasby  &  Mattison  Co.  v.  Philip  Gary  Co.  (C.  C.)  113  Fed.  432.  Con- 
tra, Onondaga  Indian  Wigwam  Co.  v.  Ka-Noo-No  Indian  Mfg.  Co. 
(C.  C.)  182  Fed.  832,  833 ;  Woods  Sons  Co.  v.  Valley  Iron  Works  (C. 
C.)  166  Fed.  770.  The  opinion  of  Judge  Severens  in  Globe  Wernicke 
Co.  V.  Fred  Macey  Co.,  119  Fed.  696,  56  C.  C.  A.  304  (C.  C.  A.,  6th 
Cir.),  is  explained  by  the  averment  and  fact  of  diversity  of  citizenship 
appearing  in  the  record ;  and  the  opinion  of  Judge  Knappen  in  Samson 

Cordage  Works  v.  Puritan  Cordage  Mills,  211  Fed.  603,  128  C.  C.  A. 
203  (C.  C.  A.,  6th  Cir.),  discloses  such  diversity. 

The  decree  in  case  No.  2443,  concerning  the  Clark  patent  in  suit,  is 
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reversed  and  remanded,  with  costs,  and  the  usual  decree  for  injunction 
and  accounting  will  be  entered ;  and  the  decrees  in  cases  Nos.  2444 
and  2445  are  each  affirmed,  with  costs. 


(217  Fed.  775) 

DAVIS  SEWING  MACH.  CO.  v.  NEW  DEPARTURE  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    October  16,  1914.    On  Petition  tor 

Reliearing,  December  8,  1914.) 

No.  2,428. 

1.  Patents  (§  328*) — Validity  and  Infbinobment — Coasteb  Bbake  fob  Bi- 

cycles. 

Tlie  Townsend  patent,  No.  850,077,  for  a  coaster  brake  for  bicycles, 
covers  a  device  the  essential  feature  of  which  is  a  telescoping,  screw- 
threaded  connector  within  the  hub  of  the  rear  wheel,  movable  to  the  right 
and  left  and  revolvable  both  with  and  upon  the  driver  sleeve,  and  which^ 
when  the  pedal  is  driven  forward,  moves  to  the  right  and  clutches  the 
hub,  and,  when  driven  backward,  moves  to  the  left,  releases  the  hub,  and 
clutches  the  brake  mechanism.  In  such  feature  it  was  not  anticipated  in 
the  prior  art,  and,  while  not  strictly  a  pioneer,  the  invention  was  the  step 
wliich  resulted  in  making  practical  and  commercial  the  combination  in 
one  device  of  the  driving,  coasting,  and  braking  functions,  and  the  pat- 
ent is  entitled  to  a  fairly  liberal  application  of  the  rule  of  equivalents; 
its  claims  being  not  too  broad  to  cover  and  protect  the  real  invention. 
Also  held  infringed. 

2.  Patents   (8  101*)  —  Validity  —  Elements  Described   Generally  as 

"Means**  or  "Mechanism." 

A  claim  of  a  patent  is  not  functional  and  invalid  merely  because  one 
of  its  specified  elements  is  "means'*  or  "mechanism** ;  but  such  result  may 
or  may  not  follow,  depending  upon  whether  such  all-inclusive  term  is 
used  with  reference  to  the  element  or  subcombination  which  is  the  real 
point  and  gist  of  the  invention,  or  to  elements  or  parts  already  well 
known  and  designed  to  co-operate  with  the  new  element  in  order  to  make 
a  completely  operative  unit 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  141;  Dec.  Dig. 
I  101.* 

For  other  definitions,  see  Words  and  Phrases,  First  Series,  Mechanism ; 
also.  First  and  Second  Series,  Means.] 

8.  Patents  (§  101*) — Construction — Comparison  of  Specific  and  General 
Claims. 

In  determining  whether  the  ambiguous  terms  of  a  claim  should  be  con- 
fined more  or  less  closely  to  the  form  shown  in  the  drawings,  it  is  usually 
well  to  compare  with  other  claims  which  may  not  be  in  suit ;  and  If  other 
claims  are  found  which  call  for  the  specific  construction  of  a  part  men- 
tioned more  generally  in  the  claims  in  suit  that  will  be  persuasive  for 
not  giving  the  limited  construction  to  the  general  terms. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §  141;  Dea  Dig. 
I  101.*]     ; 

4.  Words  and  Phrases — "Brake** — "Brake  Pair** — "Brake  Shoe" — "Brake 
Drum.** 

An  effective  "brake**  consists  of  two  members,  which  are  called  the 
"brake  pair,**  consisting  of  the  "brake  shoe,**  which  is  the  movable  mem- 
ber, and  the  "brake  drum,**  or  the  stationary  member. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Brake.] 

*For  other  cases  see  same  topic  ft  8  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio;   Howard  C,  HoUister,  Judge, 

Suit  in  equity  by  the  New  Departure  Manufacturing  Company 
against  the  Davis  Sewing  Machine  Company.  Decree  for  complam- 
ant,  and  defendant  appeals.    Affirmed. 

Tbe  New  Departure  Company  brought  suit  against  tlte  DstIs  Company  (or 
InfrlDgemeut  of  cIbIidb  25-30,  and  claim  19,  or  patent  No.  860.077,  Issued 
April  9,  1907,  to  Tonnsend,  for  a  coaster  brake  for  bicycles.  Tliere  was  tlie 
usual  Interlocutory  decree  for  plaintiff,  and  defendant  appeals.  Tbe  parties 
will  be  named  here  as  below.  Their  respective  structures  are  shown  In  the 
following  cuts,  and  claims  19  and  20  are  given  in  tbe  margin.!  Tlie  other 
claims  In  suit  are  similar  to  '20. 


1  Claim  19. — In  a  bicycle,  tlie  combination  with  a  wbee!  hub  and  axle,  of  a 
brake  mechanism,  a  driver  for  the  bub  and  brake  mechanism,  a  rotatatile 
sleeve  conuected  with  the  driver  and  mounted  upon  tbe  axle  within  the  hub,  a 
laterally  sitlftable,  rotatable  slepve  mounted  upon  the  sleeve  of  the  driver  and 
havlDg  tapered  portions,  a  complementary  Bplral  connection  between  said 
sleeves,  and  tapered  clutch  elements  carried  by  the  bub  and  brake  mechanisai 
with  wliich  the  tapered  portions  of  the  shlftabie  sleeve  may  engage,  sob- 
Btantially  as  described. 

Claim  26. — A  driving,  coasting  and  braking  mechanism  for  vehicles,  com- 
prising tlie  combination  with  a  wheel,  a  brake  therefor,  and  a  driver  wltb 
reladoD  to  which  said  wheel  can  Independently  rotate,  of  a  brake-anchoring 
device  anchored  to  a  relatively  stationary  structural  element  of  tile  vehicle. 
a  laterally  sbiftable  connector  wlilcb  in  one  poi^itlou  operatively  connects  said 
driver  with  said  wheel  fur  driving  the  latter  and  in  another  position  permits 
said  driver  to  apply  said  brake,  said  connector  having  rotary  movement  with 
respect  to  said  driver  and  said  wheel  being  rotatable  with  respect  to  said  con- 
nector, and  threaded  operating  connection  between  said  driver  and  said  con- 
nector, substantially  aa  described. 


DAVIS  SEWIKO  HACH.  CO.  V.  NEW  DEPABTDSB  MFQ.  CO.        &U7 


Prior  to  the  Townsend  patent,  hub  brakes,  by  which  back  pedaUng  pro- 
duced a  braking  contact  Inside  the  bub,  were  commoD.  Devices  also  imil 
been  made  permitting  the  pedal  and  the  hub-dilving  clutches  to  be  dtsen- 
gaeed,  bo  that  the  rider  conld  coast  down  hill  with  his  feet  stationary  on  the 
pedals.  Townsend  was  not  even  the  first  to  conceive  the  abstract  desirability 
of  providing  mechanism  by  which  the  rider  could,  at  his  pleasure,  drive  tbe 
wheel  forward  by  his  pedaling,  or  make  the  pedals  stationary  while  be 
coasted,  or  apply  the  brake  by  back  pressure  on  the  pedals;  but  be  was  tbe 
first  to  embody  this  idea  In  practical,  efDclent,  commercial  (orm.  The  opera- 
tion of  his  device  will  be  clear,  from  a  brief  description  of  the  cut.  B  le  the 
rear-wbeel  axle  of  a  bicycle,  fixed  at  each  end  In  the  frame  (not  shown)  and 
held  against  revolution.  At  one  end  It  has,  rigidly  attached,  the  disc,  /,  which 
carries  tbe  expansible  split  ring,  K,  intended  to  operate  as  a  brake  shoe.  At 
tbe  other  end  the  axle  carries  the  revolving  sprocket  wheel,  Ci,  driven  by  a 
sprocket  chain  from  tbe  pedal  shaft ;  and  extending  inwardly  from,  and 
rigidly  connected  to,  this  sprocket  wheel,  Is  the  sleeve,  C,  whereby  this  sleeve 
re\'olveB  with  the  sprocket  freely  around  the  axle  in  either  direction.  All 
the  parts  Intermediate  the  sprocket  and  the  disc  at  the  other  end  are  Included 
within  the  revoluble  hub.  A,  Obviously,  a  driving  revolution  IBiparted  to  the 
hub  will  Impel  the  wheel,  friction  being  minimized  by  suitable  ball  bearinjj.s, 
as  shown.  At  the  Inner  end  tlie  hub  shell  la  extended  and  enlarged  as  shown, 
so  that  its  interior  surface  forms  a  brake  drum  against  which  the  split  ring, 
K,  may  be  espanslbly  forced  into  braking  contact  Neither  tbe  sprocket  and 
Its  attached  sleeve,  which  form  tbe  driving  mechanism,  nor  the  parts  at  the 
other  end.  which  make  the  braking  mechanism,  are  permanently  connected 
with  the  hub ;  and  therefore.  In  what  may  be  called  tbe  normal  and  Is  the 
coasting  position  of  the  parts,  the  hub  and  wheel  freely  revolve  without  much 
frlctlonal  contact  with  either  driving  or  braking  mechanism.  Tbe  operative 
contact,  necessary  for  these  functions,  is  accomplished  by  and  through  a 
sleeve,  D,  which,  for  convenience,  may  be  called  the  connector.  It  surrounds, 
and,  except  aa  limited  by  other  parts,  may  be  revolved  upon,  the  driver  sleeve, 
C,"  but  Interposed  between  the  two  Is  a  thread  and  screw  connection,  so  that, 
If  the  connector  Is  held  against  rotating  while  the  driver  sleeve  revolves,  the 
connector  necessarily  moves  longitudinally  upon  the  driver  sleeve  one  way  or 
tbe  other,  according  as  the  rotation  is  forward  or  back.  As  constructed, 
when  the  driver  sprocket  and  the  wheel  are  driven  forward,  the  connector  Is 
moved  to  the  right ;  upon  a  back  pedal  pressure,  the  connector  moves  to  the 
left  The  right-hand  end  of  tbe  connector  is  given  an  exterior  taper,  and  the 
adjacent  part  of  tbe  hub  a  corresiwndlng  Interior  taper;  so,  as  the  connector 
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moves  to  the  right,  these  two  parts  constitute  a  friction  clutch,  which,  as 
the  forward  pressure  Is  maintained,  lock  together  the  driver  sleeve,  the  con- 
nector and  the  hub,  and  the  wheel  Is  driven  forward.  The  greater  the  driving 
pressure,  the  more  perfect  the  clutch.  When  the  motion  of  the  sprocket  Is 
reversed  by  back  pressure,  the  connector  Is  at  once  carried  to  the  left,  and, 
after  slight  travel  In  this  direction.  Its  tapered  left-hand  end  becomes  one 
member  of  the  friction  clutch,  the  other  member  of  which  Is  attached  to  a 
rocking  sleeve  surrounding  the  axle.  When  this  rocking  sleeve  Is  so  locked 
by  this  friction  clutch  to  the  connector.  It  makes  part  of  a  revolution  until  a 
lever  which  It  carries  comes  in  contact  with  the  split  ring,  K,  expanding  this 
against  the  brake  drum  carried  by  the  hub,  and  so  completing  the  bralqei 
action.  Obviously,  the  greater  the  backward  pressure  applied  to  the  sprock- 
et, the  greater  the  braking  pressure  applied  to  the  brake  drum.  Obviously, 
too,  when  there  Is  pressure  In  neither  direction  ui)on  the  sprodiet,  the  hub  Is 
disconnected  from  driver  and  from  brake.  To  Insure  that  the  connector  shall 
not  rotate  with  the  driver  sleeve  until  It  has  nearly  or  quite  reached  Its  clutch- 
ing position  at  one  or  the  other  end  of  Its  travel,  Townsend  provides  a  lag 
spring,  marked  M;  but  its  detailed  operation  need  not  be  described. 

Edward  Rector,  Frank  Parker  Davis,  and  Russell  Wiles,  all  of  Chi- 
cago, III.,  for  appellant. 

G.  P.  Moore,  of  Bristol,  Conn.,  and  Melville  Church,  of  Washing- 
ton, D.  C,  for  appellee. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

DENISON,  Circuit  Judge.  [1]  As  in  every  patent  case,  the  court 
must  select  that  method  of  approach  to  the  crucial  questions  which 
seems  to  furnish  the  simplest  and  clearest  solution ;  and,  in  the  pres- 
ent case,  it  seems  to  us  best  to  inquire:  First,  what  were  the  scope 
and  extent  of  Townsend's  real  invention,  as  shown  by  comparison  with 
the  state  of  the  art?  Second,  does  the  defendant  employ  this  inven- 
tion? And,  if  so,  then,  third,  do  the  terms  of  the  patent  grant  fairly 
permit  a  construction  which  will  cover  the  form  of  the  invention  so 
appropriated  by  defendant? 

We  are  satisfied  that  the  substance  of  Townsend's  invention,  its 
real  inventive  novelty,  its  meritorious  forward  step,  are  found  in  his 
creation  of  this  connector,  movable  to  the  right  and  left  inside  the 
hub,  clutching  the  hub  at  one  end  of  its  travel,  at  the  other  end  of 
such  motion  clutching  the  brake  mechanism,  and,  in  its  intermediate 
position,  clutching  neither.  Whether  its  telescoping  form  with  refer- 
ence to  the  driving  member  and  its  thread  and  screw  connection  there- 
with were  included  in  the  foundation  of  his  invention,  or  were  only 
selected  and  nonessential  forms,  may  be  important  in  some  future 
controversy.  In  this  case  it  appears  that  defendant  uses  these  more 
specific  features,  and  so  we  hereafter  assume,  for  the  purposes  of 
this  case,  that  these  two  things  are  essential  characteristics  of  the  in- 
vention.^ The  peculiar  means  by  which  this  shif table  connector  at 
one  time  firmly  unites  the  hub  to  the  driving  sprocket,  and  at  another 
time  firmly  joins  the  brake  to  the  driving  sprocket,  constitute  only 
the  environment  of  Townsend's  invention.    These  things  were  neces- 

«  Some  of  the  claims  do  not  specify  "telescoping"  or  "screw-threaded,"  but 
say  that  the  connector  has  "rotary  movement"  upon  the  driver.  This  la  the 
same  Uilng,  so  far  as  now  involved. 
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sary,  in  order  to  give  the  invention  its  operative  field ;  but  they  were 
not,  of  themselves,  of  the  body  or  essence  of  his  primary  inventive 
thought. 

The  prior  art  shows  various  forms  of  driving  connections  between 
the  sprocket  and  the  hub,  released  by  back  pedaling,  and  various  forms 
of  brakes  so  constructed  that  the  two  members  of  the  braking  pair 
were  forced  into  contact  by  back  pedaling  pressure;  but  nowhere  do 
we  find  any  construction  that  fairly  discloses  this  shiftable  connector, 
screw-threaded  upon  the  driver  sleeve,  revolvable  both  with  and  upon 
that  sleeve,  and  clutching  one  mechanism,  or  the  other,  or  neither,  as 
it  moves  back  and  forth.  We  do  not  overlook  the  patent  to  Carver, 
No.  160,570,  March  9,  1875,  for  a  friction  pulley.  This  contains  the 
germ  of  the  idea ;  but  its  modification  and  adaptation  from  the  friction 
pulleys  of  a  factory  to  the  hub  of  a  bicycle  we  think  is,  clearly  enough, 
invention. 

The  Brewster  patent,  No.  713,594,  November  18,  1902,  and  the  con- 
nected testimony  regarding  early  use,  even  if  they  established  a  suffi- 
ciently early  date,  would  not  demonstrate  any  lack  of  patentable  novelty 
in  Townsend's  connector  as  we  have  described  it.  Brewster  undertook 
to  accomplish  his  objects  by  a  loosely  mounted  sprocket  having  wedge- 
shaped  cams  on  its  vertical  surface,  which,  upon  reverse  motion,  would 
constitute  a  friction  clutch  with  a  loosely  mounted  disc  having  cor- 
responding wedge-shaped  cams,  and  would  force  this  disc  laterally  into 
braking  contact  with  a  hub  surface.  The  practical  efficiency  of  this 
device  is,  at  best,  left  doubtful  by  the  testimony;  and  the  Brewster 
patent  and  device  chiefly  serve  to  emphasize  the  thought  that  Town- 
send's  invention  was  not  in  the  driving  clutch  or  in  the  braking  mech- 
anism, but  was  in  the  telescoping,  screw-threaded  connector  sleeve, 
clutching,  at  the  pleasure  of  the  rider,  the  driving  mechanism,  or  the 
braking  mechanism,  or  neither. 

The  patent  to  Priest  &  Priest,  No.  623,825,  of  April  25,  1899,  might 
or  might  not  need  more  careful  consideration,  if  it  was  early  enough ; 
but  there  is  nothing  tending  to  carry  it  back  of  its  date  of  filing,  Sep- 
tember 28,  1898,  while  Townsend's  original  application,  though  filed 
October  10,  1898,  was  executed  September  19,  1898,  and  the  proof  is 
clear  enough  that  Townsend's  invention  was  perfected  and  in  use  in 
the  summer  of  1898.  The  Priest  &  Priest  patent,  therefore,  needs  no 
attention. 

From  our  review  of  the  prior  art  and  the  alleged  anticipations  or 
limitations,  we  are  satisfied  that  Townsend's  invention  is  essentially 
measured  by  this  shiftable  sleeve  connector  in  this  surrounding  and 
application,  and  that  his  invention,  while  not  rightly  to  be  called  pioneer, 
was  the  step  which  resulted  in  making  practical  and  commercial  the 
combination  in  one  device  of  the  driving,  coasting  and  braking  func- 
tions, and  that  his  invention  is  entitled  to  a  fairly  liberal  application 
of  the  rule  of  equivalents. 

If  this  connector  is  the  characterizing  feature  of  Townsend's  im- 
provement, it  is  hardly  to  be  doubted  the  defendant  uses  the  inven- 
tion. Referring  again  to  the  cuts,  it  will  be  seen  that  defendant  has 
the  Townsend  sprocket,  driver  sleeve,  shiftable  connector,  and  threaded 
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engagement  between  the  two  latter,  almost  precisely  like  Townsend. 
Indeed,  no  difference  is  said  to  exist,  save  in  the  means  of  clutching 
the  brake  mechanism  and  in  the  braking  mechanism  itself.  The  ex- 
tent of  these  differences  and  what  effect  they  have  on  the  question 
of  infringement  must  be  reserved  to  consider  in  connection  with  the 
true  meaning  of  the  claim.  It  is  enough  to  say  at  present  that  the 
shiftable  connector  sleeve,  with  the  characteristic  functions  which  have 
been  described,  and  which  we  have  found  constituted  the  real  and  sub- 
stantial advance  which  Townsend  had  made  in  the  art,  has  been  ap- 
propriated and  is  being  used  by  defendant  without  material  change  of 
form. 

Having  thus  found  what  Townsend  invented,  and  that  it  has  been 
taken  by  defendant,  we  come  to  the  inquiry  whether,  through  indiffer- 
ence or  otherwise,  the  patent  grant  was  so  limited  that  it  does  not 
give  to  Townsend  a  monopoly  of  his  real  invention ;  and  this  requires 
that  we  first  observe  the  departures  which  the  defendant  has  made 
in  its  brake  clutch  and  brake  mechanism. 

[4]  An  effective  brake  consists  of  two  members,  which  may  be 
called  a  brake  pair,  and  which  we  have  spoken  of  as  the  brake  shoe 
and  the  brake  drum.  This  terminology  implies  that  the  relatively  mov- 
able member  be  called  the  shoe  and  the  stationary  one  the  drum.  It 
cannot  make  any  particular  difference  which  member  revolves.  In  a 
bicycle  structure,  the  axle  is  fixed,  the  hub  is  revolving,  and  the  two 
parts  of  the  brake  pair  are  essentially  the  axle  member  and  the  hub 
member.  The  drum,  as  above  defined,  may  be  attached  to  the  axle 
or  to  the  hub.  The  relatively  movable  shoe  may  be  pressed,  radially, 
from  the  axle  against  the  drum  on  the  hub,  or  from  the  hub  against 
the  drum  on  the  axle.  Both  forms  were  common.  So,  also,  before 
Townsend's  invention,  brake  drums  had  taken  two  forms:  A  cylin- 
drical surface,  against  which  an  expanding  or  contracting  ring  was 
radially  forced,  and  a  tapered  or  conical  surface,  longitudinal  of  the 
axle,  against  which  a  corresponding  tapered  or  conical  hub  surface 
was  longitudinally  forced.  Townsend,  like  all  others,  could  use  any 
of  these  forms.  He  selected  and  illustrated  the  cylindrical  and  expand- 
ing ring  form  of  brake  that  has  been  described.  The  defendant  se- 
lected the  conical  form.  It  attached  firmly  to  the  axle  (and  anchored 
to  the  frame)  the  tapered  nut,  10,  and  this  became  the  relatively  sta- 
tionary member  of  the  brake  pair,  or,  as  we  have  called  it,  the  brake 
drum.  Defendant  then  provided,  within  the  hub,  a  sleeve  which  he 
splined  to  the  interior  surface  of  the  hub,  so  that  it  must  revolve  there- 
with,  but  was  longitudinally  slidable  therein.  This  sleeve  is  shown  in 
the  cut  by  the  numeral  6.  It  was  tapered  at  both  ends  corresponding 
to  the  tapers  in  the  adjacent  surfaces  of  the  connector  and  the  brake 
drum.  When  the  driver  sleeve  receives  back  pressure  and  the  con- 
nector is  driven  to  the  left,  it  makes  contact  with  this  sleeve,  6,  and 
pushes  the  same  along  until  the  taper  at  the  other  end  of  the  sleeve 
contacts  with  the  brake  drum.  Then,  as  the  lateral  motion  continues, 
it  may  be  assumed  that  the  connector  and  the  right  half  of  the  sleeve, 
6,  lock  together  with  an  efficient  friction  clutch,  in  which  case  the  left 
half  of  the  sleeve  obviously  becomes  the  shoe  member  of  the  brake 
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pair,  and  the  braking  effect  is  obtained.  Defendant  also  provides  com- 
plementary teeth,  which  make  a  positive  lock  between  the  connector 
and  the  brake  drum  when  the  connector  reaches  the  extreme  left-hand 
position;  but  the  office  of  these  interlocking  teeth  is  wholly  supple- 
mentary to  the  functions  of  Townsend's  patent.  They  serv^e  to  main- 
tain the  braking  effect  after  it  is  once  established,  and  so  lessen  the 
muscular  efl^rt  otherwise  required  in  maintaining  the  back  pedal  pres- 
sure.   They  cut  no  figure  on  the  question  of  infringement. 

Defendant  says  that  by  the  double  taper  of  its  interior  hub  sjeeve 
it  gets  a  double  braking  effect,  part  at  each  end.  This  may  be 
true,  but  it  is  immaterial.  If  defendant  uses  the  Townsend  shiftable 
connector,  at  one  point  clutching  the  hub  for  driving,  and  at  another 
point  clutching  the  part  which  actuates  the  brake  shoe,  it  is  immaterial 
that  it  gets  a  supplementary  braking  effect  somewhere  else.  Indeed, 
the  difference  between  a  friction  clutch  and  a  brake,  in  this  situation, 
cannot  be  determined.  Until  the  two  members  of  the  pair  are  so  set 
that  relative  motion  ceases,  they  constitute,  mechanically,  a  brake, 
no  matter  if  they  have  been  called  a  clutch.  When  they  are  so  set, 
they  constitute  a  clutch,  no  matter  if  they  have  been  called  a  brake. 

Returning,  now,  to  the  terms  of  the  claims,  and  selecting  No.  19, 
we  find  that  it  clearly  reads  upon  defendant's  structure.  Only  two  sug- 
gestions to  the  contrary  are  made.  It  is  first  said  that,  while  the  hub 
carries  b^  tapered  clutch  element  with  which  the  right-hand  end  of 
the  connector  (shiftable  sleeve)  may  engage,  the  brake  mechanism  car- 
ries no  tapered  clutch  element  with  which  the  left-hand  end  of  the 
connector  may  engage,  but  that  the  tapered  clutch  element  with  which 
the  left-hand  end  of  the  connector  engages  is  carried  by  the  hub  and 
not  by  the  brake  mechanism.  It  is  not  clear  that  there  would  be  a 
material  departure  from  the  claim  if  a  specified  element  was  carried 
by  one  instead  of  by  the  other  of  two  named  co-operating  parts ;  but 
however  that  might  be,  and  giving  defendant  the  benefit  of  this  argu- 
ment, it  still  is  true  that  the  left-hand  end  of  this  hub  sleeve,  6,  is 
the  brake  shoe,  one  member  of  the  brake  pair,  and,  therefore,  a  part 
of  the  brake  mechanism ;  and  so  it  is  literally  correct  to  say  that  the 
right-hand  end  of  this  hub  sleeve  is  a  taper  clutch  element,  with  which 
the  connector  may  engage,  and  which  is  itself  integral  with,  and  is 
therefore  carried  by,  part  of  the  brake  mechanism. 

The  other  suggestion  is  that  unless  the  call  of  the  claim  be  restricted 
to  the  form  of  brake  mechanism  shown  in  the;  drawing  or  its  equivalent 
— in  other  words,  if  it  calls  for  any  suitable  brake  mechanism — the 
claim  is  too  broad,  because  really  for  a  function,  and  so  is  invaUd 
under  the  rule  of  Westinghouse  v.  Boyden,  170  U.  S.  537,  18  Sup.  Ct. 
707,  42  L.  Ed.  1136.  The  principle  of  the  Westinghouse  Case  is  not 
applicable  here.  There  the  abstract  idea  involved  in  the  invention  was 
that  the  preliminary  traverse  of  the  piston  should  admit  air  from  the 
reservoir  to  the  brake  cylinder,  and  that  a  further  traverse  of  the  same 
piston  should  admit  air  directly  from  the  main  air  pipe  to  the  brake 
cylinder.  This  abstract  idea  was  given  embodiment  by  the  inventor 
through  an  auxiliary  valve  operated  by  the  further  traverse  of  the 
piston,  and  this  auxiliary  valve  (with  its  equivalents  and  in  association 
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with  the  parts  of  the  older  patent)  constituted  the  thing  of  which,  un- 
der the  patent  law,  the  inventor  was  entitled  to  a  monopoly.  The  sec- 
ond claim,  as  construed  by  the  court,  went  further,  and  undertook  to 
claim  the  abstract  idea  involved,  or,  in  other  words,  the  function  of 
the  piston  in  its  further  traverse.  The  real  analogy  between  that  case 
and  this  rests  on  the  fact  that  in  one  the  auxiliary  valve  and  in  the 
other  the  shiftable  connector  formed  the  substance  of  the  inventive 
advance  over  the  old  art. 

In  order  to  make  the  Westinghouse  Case  so  parallel  as  to  require 
here  a  conclusion  of  invalidity,  we  must  find  therein  a  holding  that  a 
claim  which  included  as  an  element  the  auxiliary  valve  which  con- 
stituted the  invention,  and  also  included  the  piston  which  only  fur- 
nished operative  surroundings  for  the  invention,  was  invalid,  because 
it  covered  any  kind  of  piston  rather  than  the  variety  shown  in  the 
drawings ;  and  the  case  carries  no  such  thought.  To  perfect  the  paral- 
lel from  the  other  point  of  view,  we  must  suppose  a  claim  which  speci- 
fied as  an  element,  not  the  form  of  connector  which  Townsend  had 
invented,  but  any  connecting  means  clutching  the  hub  mechanism  on 
one  motion  and  the  brake  mechanism  on  the  reverse  motion.  Some  of 
the  claims  of  the  Townsend  patent  are  subject  to  plausible  attack  on 
this  theory ;  but  not  so,  we  think,  of  the  selected  claims  in  suit.  These 
claims  do  not  extend  to  every  means  by  which  a  forward  motion  makes 
one  connection  and  a  reverse  motion  makes  the  opposite  connection, 
nor  even  to  every  form  of  a  laterally  shiftable  connector  housed  within 
the  hub.  They  are  confined  to  what  is,  in  this  respect  and  compara- 
tively speaking,  a  specific  embodiment  of  this  function,  viz.,  the  con- 
nector sleeve,  telescoping  on  the  driver  sleeve,  driven  longitudinally 
thereon  by  the  intermediate  screw-thread  connection,  effecting  a  taper 
clutch  at  each  end  of  its  travel  and  being  released  from  both  clutches 
at  its  intermediate  position. 

[2]  Reliance  is  also  placed  upon  the  opinion  of  this  court,  speaking 
by  Judge  (afterwards  Mr.  Justice)  Lurton,  in  Tyden  v.  Ohio  Table 
Co.,  152  Fed.  183,  81  C.  C.  A.  425.  In  this  case,  the  claim  calling  for 
**means"  was  held  invalid  because  it  covered  all  means  for  accomplish- 
ing the  result,  and  so  was  functional.  We  do  not  question  the  applica- 
tion of  the  rule  as  made  to  the  facts  of  that  case;  but  we  do  not 
understand  that  a  claim  is  functional  and  invalid  merely  because  one 
of  its  specified  elements  is  "means,"  as  in  the  Tyden  Case,  or  "mecha- 
nism," as  in  the  present  case.  This  result  may  or  may  not  follow,  de- 
pending upon  whether  the  all-inclusive  term  is  used  with  reference 
to  the  element  or  subcombination  which  is  the  real  point  and  gist  of 
the  invention,  or  whether  it  is  used  with  reference  to  elements  or 
parts  of  the  combination  already  well-known  and  designed  only  to 
co-operate  with  the  new  element  in  order  to  make  a  completely  opera- 
tive unit.  In  other  words,  where  used  with  reference  to  the  exact 
point  of  novelty,  "means"  or  "mechanism"  may  expose  the  claim  to 
attack  on  the  ground  that  it  is  functional ;  in  that  respect,  each  case 
will  present  a  problem  by  itself.  But  where,  used  with  reference  to 
the  make-up  of  the  field  in  which  the  real  invention  finds  its  useful- 
ness or  with  reference  to  the  connecting  parts  which  permit  the  salient 
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novelty  of  the  invention  to  accomplish  its  function,  these  words  are 
only  a  convenient  formula  of  the  broadest  equivalency  of  which  the 
real  invention  permits.  Their  use  amounts  to  a  statement  by  the 
inventor  that,  as  to  this  element,  the  claim  is  not  confined  to  the  form 
shown,  nor  to  any  close  imitation  of  that  form,  but  extends  as  broadly 
as  is  consistent  with  the  extent  of  his  inventive  step  to  all  forms  ac- 
complishing that  part  of  the  ultimate,  composite  result,  and,  of  course, 
does  not,  of  itself,  prevent  the  court  (where  the  state  of  the  record 
requires)  from  interpreting  the  claim  as  limited  to  a  more  or  less  close 
approximation  to  the  "means"  described  in  the  specification.  Rich  v. 
Baldwin  (C.  C.  A.  6)  133  Fed.. 920,  923,  66  C.  C.  A.  464;  Kellogg  Co. 
V.  Dean  Co.  (C.  C.  A.  6)  182  Fed.  991,  1003,  105  C.  C.  A.  545. 

That  the  Supreme  Court  has  not  intended,  either  in  the  Westinghouse- 
Boyden  Case  or  in  other  instances  where  claims  have  been  held  void 
because  functional,  to  predicate  this  result  merely  on  the  presence  of 
the  word  "means,"  "mechanism,"  etc.,  is  apparent.  In  Morley  Co.  v. 
Lancaster,  129  U.  S.  263,  on  page  286,  9  Sup.  Ct.  299,  32  L.  Ed.  715, 
there  was  an  extreme  instance.  The  claim  was  for  the  combination 
of  three  dements :  "Button-feeding  mechanism ;  appliances  for,  etc. ; 
and  feeding  mechanism."  The  objection  that  this  and  other  similar 
claims  were  void  on  their  face  because  for  a  function  could  not  have 
escaped  the  attention  of  Mr.  Justice  Blatchford,  who  wrote  the  opin- 
ion sustaining  their  broad  validity ;  indeed  he  expressly  said  that  these 
claims  were  not  for  the  result  or  eflFect,  irrespective  of  the  means  em- 
ployed. The  case  being,  however,  one  of  the  class  where  the  vital  point 
of  the  invention — ^the  making  of  the  combination  of  these  different 
sets  of  mechanism— was  expressed  in  these  general  terms,  it  was  ruled 
that  they  did  not  cover  every  possible  means,  but  yet  must  be  treated 
as  terms  of  very  considerable  scope  and  inclusiveness.  In  the  latest 
reported  decision  touching  this  point,  Paper  Bag  Patent  Case,  210 
U.  S.  405,  422,  28  Sup.  Ct.  748,  752  (52  L.  Ed.  1122),  the  claim  called 
for  the  combination  of  a  rotating  cylinder,  forming  plate,  and  "operat- 
ing means  for  the  forming  plate  adapted  to  cause  the  said  plate  to 
oscillate  about  its  rear  edge,  etc."  (The  claim  included  other  mention 
of  "means"  as  elements,  but  this  is  the  one  to  which  the  opinion  refers.) 
It  was  argued  that,  by  extending  the  patent  to  cover  a  device  in  which 
the  defendants  used  very  different  means  of  causing  a  forming  plate 
to  oscillate  about  its  rear  edge,  the  court  below  had  given  the  patentee 
a  patent  for  a  function.  The  Supreme  Court  held,  in  effect,  that  the 
use  of  these  general  terms  is  not  objectionable  in  cases  where  the  ele- 
ment so  identified  serves  to  provide  a  "working  relation"  for  what 
may  be  called  the  more  primary  elements  of  the  combination.  Mr. 
Justice  McKenna  says: 

**The  distinction  between  a  practically  operative  mechanism  and  its  func- 
tion is  said  to  be  difficult  to  define.  Robinson  on  Patents,  §  144  et  seq.  It 
becomes  more  difficult  when  a  definition  is  attempted  of  a  function  of  an  ele- 
ment of  a  combination  which  is  the  means  by  which  other  elements  are  con- 
nected and  by  which  they  coact  and  make  complete  and  efficient  the  inven- 
tion. But  abstractions  need  not  engage  us.  The  claim  is  not  for  a  function, 
but  for  a  mechanical  means  for  bringing  into  worl^ing  relation  the  folding 
plate  and  the  cylinder." 

133  C.C.A.— 33 
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The  Patent  Office  practice,  in  the  shaping  of  claims  with  reference 
to  these  phrases,  has  vacillated.  After  some  of  the  early  court  deci- 
sions disapproving  the  particular  uses  of  these  words  which  were  in- 
volved in  the  cases  decided,  the  Patent  Office  was  inclined  to  forbid 
their  use ;  but  this  confusion  later  settled  down  into  the  clearly  estab- 
lished rule  that  these  words  would  not  be  permitted  where  the  novelty 
of  the  invention  was  in  the  specific  mechanism  to  which  they  were  in- 
tended to  refer,  but  would  be. approved  when  they  described  "mere 
adjunctive  devices  which  connect  or  give  co-operation  to  the  various 
elements  or  features  of  the  invention,  but  are  in  themselves  no  actual 
controlling  part  ©f  it."  Ex  parte  Paige,  40  O.  G.  807,  810;  Ex  parte 
Pacholder,  51  O.  G.  295;  Ex  parte  Halfpenny,  73  O.  G.  1135.  Pur- 
suant to  this  rule  regulating  the  "substantive"  and  the  "adjunctive" — 
which  we  consider  only  another  form  of  words  for  the  distinction  we 
have  expressed — the  great  majority  of  patents  during  the  last  few  years 
have  contained  claims  identifying  certain  elements  as  for  "means," 
"mechanism,"  "devices,"  etc. 

In  none  of  the  cited  decisions  of  this  court  especially  relied  upon 
in  argument'  do  we  find  any  holding  that  a  claim  calling  for  "means" 
is  thereby,  and  thereby  only,  made  functional ;  but,  if  there  were  any 
such  holding,  it  must  yield  to  the  rule  of  the  Paper  Bag  Case.  These 
considerations  demonstrate  to  us  that  the  call  of  claim  19  for  "a  brake 
mechanism"  does  not  make  the  claim  functional  or  invalid,  and  that 
this  claim  is  infringed.  The  same  considerations  govern  the  use  of 
similar  phrases  and  terms  in  claims  25-30. 

[3]  In  determining  whether  the  ambiguous  terms  of  a  claim  should 
be  confined  more  or  less  closely  to  the  form  shown  in  the  drawings, 
it  is  usually  well  to  compare  with  other  claims  which  may  not  be  in 
suit ;  and  if  we  find  other  claims  which  call  for  the  specific  construc- 
tion of  a  part  mentioned  more  generally  in  the  claims  in  suit,  that  will 
be  a  persuasive  reason  for  not  giving  the  limited  construction  to  the 
general  terms.  That  test  is  not  applicable  here,  because  no  one  of 
the  claims  in  the  Townsend  patent  calls  for  anything  more  particular 
than  a  "brake"  or  "brake  mechanism,"  etc. ;  but  the  reason  for  this 
.  omission  is  found  in  the  specification,  which  informs  us  that  this  patent 
is  not  intended  to  reach  the  particular  form  of  brake  which  Townsend 
has  devised,  but  that  he  reserves  for  another  copending  application  the 
claims  which  relate  to  that  part  of  his  invention.  This  situation  em- 
phasizes and  confirms  our  conclusion  from  the  face  of  the  claims  in 
suit,  viz.,  that  they  do  not  refer  to  and  are  not  confined  to  any  partic- 
ular form  of  brake  or  brake  mechanism. 

We  should  reach  the  sarhe  result,  if  we  considered  the  calls  for  a 
brake  and  brake  mechanism  from  the  point  of  view  of  substantial 
equivalency  for  the  form  shown  in  the  drawing.  Considering  the  rea- 
sonable range  of  equivalents  to  which  Townsend  is  entitled,  and  the 
fact  that  both  his  general  form  of  the  braking  mechanism  and  the  de- 

» Columbus  Co.  v.  Robbins,  64  Fed.  384,  12  C.  C.  A.  174;  Western  Co.  v. 
Wniiams  Co.,  108  Fed.  952,  48  C.  C.  A.  159 ;  Rich  v.  Baldwin,  133  Fed.  920, 
66  C.  C.  A.  464 ;  WesseU  v.  United  Co.,  139  Fed.  11,  71  C.  C.  A.  423 ;  American 
Co.  V.  Sexton,  139  Fed.  564,  71  C.  C.  A.  548. 
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fendant's  general  form  were  well  known,  defendant  has  made  no  vital 
departure.  In  each  case,  the  left-hand  travel  of  the  connector  brings 
it  into  engagement  with  the  clutch  element  housed  in  the  hub.  In 
each  case  the  clutch  element  is  thereby  actuated,  and,  in  turn,  directly  or 
indirectly  actuates  the  brake  shoe  and  drives  it  against  the  brake  drum. 
Defendant's  transposition  of  the  drum  from  the  hub  to  the  axle,  and 
of  the  shoe  from  the  axle  to  the  hub,  is  not,  speaking  broadly,  a  ma- 
terial change.  The  same  elements  coact  and  produce  the  same  brak- 
ing result.  Although  the  manner  of  their  coaction  is  not  identical,  it 
is  similar  enough  to  justify  the  requirements  of  the  equivalency  rule 
in  this  case. 

The  lag  spring  forms  an  element  of  claims  27  and  28 ;  but  defend- 
ant uses  substantially  the  same  spring  in  the  same  location  and  arrange- 
ment, and  so  these  claims  present  no  further  question  on  this  account. 

The  decree  below  is  affirmed,  with  costs. 

On  Petition  for  Rehearing. 

Defendant's  petition  for  rehearing  forcefully  again  presents  one  po- 
sition not  considered  in  the  opinion  filed.  The  opinion  asstunes  that 
defendant's  interior  hub  sleeve  6  is  the  "tapered  clutch  element  carried 
by  the  hub,"  of  claim  19,  and  that  it  provides  the  clutching  function 
at  the  left-hand  end  of  the  connector  which  is  called  for  when  the 
opinion  defines  Townsend's  invention  as  residing  in  the  "connector 
sleeve  clutching  at  the  pleasure  of  the  rider  the  driving  mechanism  or 
the  braking  mechanism  or  neither."  This  assumption  in  the  opinion  is 
now  challenged  because  (it  is  said)  this  hub  sleeve  is  not  a  clutch  at 
all,  and  performs  no  clutching  function,  but  is  one  member  of  a  brake 
pair,  and  is  nothing  else. 

As  matter  of  strict  terminology,  the  opinion  was  wrong  in  calling  this 
hub  sleeve  a  "clutch,"  or  a  "clutch  element" ;  but  we  think  that  this 
precision  in  name  is  not  a  matter  of  substance,  and  that  the  hub  sleeve 
is  fairly  within  that  breadth  of  definition  which,  from  the  record,  should 
be  given  to  "clutching"  and  ''clutch  element."  Here,  again,  we  must 
notice,  as  pointed  out  in  the  opinion,  the  frequent  lack  of  structural 
distinctions  and  the  uncertain  functional  distinctions  between  a  clutch 
and  a  brake.  Not  only  is  a  clutch  a  brake  while  the  clutch  is  being  set, 
but  while  a  brake  of  this  class  is  being  set  it  is  a  slipping  clutch.  Hence 
it  is  obvious  that  the  name  by  which  the  part  happens  to  be  designated 
is  not,  of  necessity,  controlling.  Ordinarily,  we  think  of  a  clutch  as 
a  device  by  which  two  separable  members  are  made  continually  to  re- 
volve in  unison ;  but  Townsend,  when  speaking  of  a  clutch  element  at 
the  left-hand  end  of  his  connector,  did  not  use  the  term  in  this  full 
sense,  since  his  clutch  socket  G  and  its  attached  rocking  actuator  could 
turn  only  a  small  fraction  of  one  revolution.  The  fact  is  that  the  left- 
hand  motion  of  the  connector  operates  to  push  an  intermediate  ele- 
ment which,  in  turn,  pushes  one  of  the  brake  members.  As  the  motion 
called  for  by  Townsend's  form  was  rotary,  he  calls  this  intermediate 
element  a  clutch  element.  His  specification  calls  it  merely  "a  suitable 
clutch  whereby"  the  connector  sleeve  may  be  connected  with  the  brake 
actuator. 
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When  the  tapered  left-hand  end  of  defendant's  connector  sleeve 
moving  to  the  left  first  makes  contact  with  the  taper  socket  in  the  end 
of  the  hub  sleeve,  there  is  no  effect,  except  that  the  hub  sleeve  is  pushed 
longitudinally.  As  soon  as  the  limit  of  this  motion  is  reached,  there  is 
a  tendency  for  the  connector  sleeve  and  the  hub  sleeve  to  set  together 
and  to  revolve  in  unison.  This  is  a  clutching  tendency,  and  it  takes 
partial  effect,  but  cannot  take  full  effect,  because  one  member  cannot 
revolve.  Eventually,  when  and  while  the  members  are  set  together, 
neither  can  revolve,  except  in  unison  with  the  other,  and  this  again 
discloses  a  clutching  function. 

While,  as  above  pointed  out,  the  mutual  engagement  of  Townsend's 
left-hand  taper  sleeve  and  its  taper  socket  is  not,  in  the  extremest 
sense,  ''clutching,"  it  is  properly  enough  so  called  in  the  specification 
and  the  claim;  but  "clutching"  is  only  the  form  of  engaging  appro- 
priate to  actuate  Townsend's  form  of  brake.  The  real  ultimate  func- 
tion is  to  ''engage  and  actuate" ;  and  the  mere  use  in  the  claim  of  the 
name  "clutch  element"  does  not  prevent  extending  it  to  cover  an  ele- 
ment which,  though  it  engages  and  actuates,  and  though  it  looks  like 
a  clutch,  and  though  part  of  the  time  it  acts  like  a  clutch,  yet  is  not 
merely  a  clutch  all  the  time.  We  do  not  intend  hereby  to  adopt  a  con- 
struction for  claim  19  which  will  make  it  coextensive  with  certain  oth- 
er claims  not  in  suit,  which  call  for  any  means  of  engaging  instead  of 
for  taper  clutch  elements.    There  is  room  for  distinction. 

The  suggestion  in  the  opinion  that  "it  may  be  assumed  that  the  con- 
nector and  the  right  half  of  the  sleeve,  6,  lock  together  with  an  efficient 
friction  clutch,"  implies  inaccuracy  when  thus  stated.  They  do  not  lock 
together  until  the  revolution  stops ;  the  existing  tendency  to  lock  to- 
gether is  resisted  and  retarded.  The  definitions  in  the  opinion  which 
incorporate  the  clutching  function  should  say  "clutching  or  equivalent- 
ly  engaging,"  and,  so  reformed,  are  not  open  to  the  criticisms  now 
urged.  That  the  method  of  engaging  and  actuating  employed  by  de- 
fendant at  this  end  of  the  connector,  if,  indeed,  it  is  not  "clutching,"  is 
equivalent,  is,  we  think,  sufficiently  shown  by  what  has  been  here  said 
about  its  operation  and  what  was  said  in  the  opinion  regarding  the 
field  of  equivalency. 

The  petition  also  presents  a  supposititious  structure  in  which  the 
left-hand  end  of  the  connector  and  the  right-hand  end  of  the  hub  sleeve 
are  not  tapered,  but  have  vertical,  parallel  faces,  and  the  left-hand 
movement  of  the  connector  operates  only  to  push  the  hub  sleeve  along 
into  a  braking  contact  at  its  other  end.  It  is  said  that  here  the  taper 
clutch  element  would  disappear.  This  supposed  construction  presents 
questions  of  equivalency,  and  of  uniting  in  one  part  the  functions  of 
two,  or  the  converse,  which  are  not  necessarily  involved  in  deciding 
this  case.  It  is  sufficient  to  say  of  them  as  we  said  in  Grever  v.  Hoff- 
man Co.,  202  Fed.  923,  927, 121  C.  C.  A.  281,  285 : 

''It  wUl  be  time  enough  to  consider  that  question,  if  such  a  macliine  is  ever 
built  and  works  well  enough  to  Justify  an  infringement  suit." 

The  petition  for  rehearing  is  denied. 
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(217  Fed.  243) 

SMITH  V.  BELL. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  12,  1914.) 

(Syllahus  by  the  Court.) 

1.  Courts  (§  311*) — ^Mobtgages  (§  427*) — Jurisdiction. of  Federal  Court — 

Foreclosure. 

The  citizenship  and  residence  of  the  trustee  in  a  mortgage  to  secure 
the  payment  of  a  claim  owned  by  another,  and  not  those  of  such  owner, 
condition  the  Jurisdiction  by  a  national  court  of  a  suit  to  foreclose  the 
mortgage,  because  tljie  trustee  is,  and  the  cestui  que  trust  is  not,  an  in- 
dispensable party  to  the  suit 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  |  858;  Dec.  Dig.  | 
311  ;♦    Mortgages,  Cent.  Dig.  §§  1269,  1272-1287 ;    Dec.  Dig.  §  427.* 

Mortgage  foreclosure  in  federal  courts,  see  note  to  Seattle,  L.  S.  &  E. 
Ry.  Co.  V.  Union  Trust  Co.,  24  C.  C.  A.  523.] 

2.  Gas  (§  13*) — ^Breach  of  Contract — Pleading. 

A  pleading  that  one  failed  to  operate  wells  and  furnish  gas  therefrom 
continuously  discloses  no  breach  of  a  covenant  to  sell  the  surplus  such 
wells  may  produce. 

[Ed.  Note. — For  other  cases,  see  Gas,  Cent  Dig.  |§  5-9 ;  Dec.  Dig.  1 13.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma;   Frank  A.  Youmans,  Judge. 

Action  by  John  A.  Bell,  Jr.,  against  P.  F.  Smith.  From  decree 
for  plaintiff,  defendant  appeals.    Affirmed. 

H.  B.  Martin  and  A.  F.  Moss,  both  of  Tulsa,  Okl.,  for  appellant. 
James  A.  Veasey  and  J.  P.  O'Meara,  both  of  Tulsa,  Okl.,  for  ap- 
pellee. 

Before  SANBORN  and  GARLAND,  Circuit  Judges,  and  REED, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  defendant  below,  P.  F.  Smith, 
complains  of  a  decree  of  foreclosure  of  a  mortgage  he  made  to  John 
A.  Bell,  Jr.,  because  the  court  below  struck  out  of  his  answer  that 
part  by  which  he  sought  to  question  the  jurisdiction  of  the  court  and 
that  part  by  which  he  sought  to  set  up  a  counterclaim  and  set-off. 

The  complaint  pleaded  the  mortgage  and  the  notes  it  secured,  and 
copies  of  them  were  attached  to  it.  The  mortgage  and  the  notes  ran 
to  John  A.  Bell,  Jr.,  trustee,  and  the  mortgage  provided  that  the  de- 
fendant should  keep  the  buildings  and  personal  property  described 
therein  insured,  with  the  loss  payable  to  Bell  or  his  successors  in  trust ; 
that  if  default  should  be  made  in  any  of  the  conditions  of  the  mort- 
gage the  whole  sum  intended  to  be  secured  by  the  mortgage  should, 
at  the  option  of  Bell,  or  his  successors  in  trust,  or  any  other  legal 
holder  of  the  indebtedness,  become  due;  and  that  any  or  either  of 
them  should  then  have  full  right  and  authority  to  take  possession  of 
the  premises  mortgaged  and  to  foreclose  the  mortgage. 

[  1  ]  The  plaintiff,  allied  in  his  complaint,  and  the  defendant  ad- 
mitted in  his  answer,  that  the  former  was  a  resident  and  citizen  of 
the  state  of  Pennsylvania  and  that  the  latter  was  a  resident  and  citi- 

*For  oUier  caaes  see  lame  topic  it  9  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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zen  of  the  state  of  Oklahoma;  but  the  defendant  alleged  that  the 
Standard  Oil  &  Gas  Company  of  Bartlesville,  Okl.,  was  the  owner 
and  holder  of  all  the  beneficial  interest  in  the  notes  and  mortgage  and 
the  real  party  in  interest  in  the  case,  that  that  company  was  a  citizen 
and  resident  of  the  state  of  Oklahoma,  and  that  for  that  reason  the 
court  below  had  no  jurisdiction  of  the  suit.  It  was  this  portion  of 
the  answer  that  defendant  first  insists  it  was  error  for  the  court  to 
strike  out.  But  by  the  terms  of  the  stipulation  made  by  the  defendant 
in  the  mortgage  he  expressly  agreed  th^t  upon  default  in  the  condi- 
tions thereof  either  Bell,  the  trustee,  or  his  successor  in  the  trust, 
might  take  possession  of  the  property  and  foreclose  the  mortgage,  and 
he  is  thereby  estopped  from  denying  the  competency  of  the  trustee 
so  to  do.  The  legal  title  to  the  mortgage  was  in  the  trustee.  He  was 
the  indispensable  party  plaintiff  in  the  suit,  and  while  the  owner  of 
the  notes,  the  beneficiary  of  the  trust,  may  have  been  a  proper  party, 
it  was  not  an  indispensable  one,  and  its  citizenship  was  immaterial  to 
the  jurisdiction  of  the  court  below.  The  citizenship  and  residence  of 
the  trustee  in  a  mortgage  to  secure  the  payment  of  a  claim  owned 
by  another,  and  not  those  of  such  owner,  condition  the  jurisdiction 
by  a  national  court  of  a  suit  to  foreclose  the  mortgage,  because  the 
trustee  is,  and  the  cestui  que  trust  is  not,  an  indispensable  party  to 
the  suit.  Dodge  v.  Tulleys,  144  U.  S.  451,  455,  456,  12  Sup.  Ct.  728, 
36  L.  Ed.  501;  Rust  v.  Brittle  Silver  Co.,  58  Fed.  611,  612,  7  C.  C. 
A.  389,  390;  Johnson  v.  City  of  St.  Louis,  172  Fed.  31,  41,  96  C.  C. 
A.  617,  627,  18  Ann.  Cas.  949;  Allen  West  Commission  Co.  v.  Brashear 
(C.  C.)  176  Fed.  119,  121;  Knapp  v.  Railroad  Co.,  20  Wall.  117, 
122,  123,  22  L.  Ed.  328;  Gardner  v.  Brown,  21  Wall.  36,  41,  22  L. 
Ed.  527;  Mexican  Central  Ry.  Co.  v.  Eckman,  187  U.  S.  429,  23 
Sup.  Ct.  211,  47  L.  Ed.  245. 

[2]  The  portion  of  the  answer  which  sought  to  set  up  a  counter- 
claim or  set-off  made  an  agreement  between  the  Standard  Oil  &  Gas 
Company,  the  cestui  que  trust  under  the  mortgage,  a  part  of  the 
answer,  and  alleged  a  breach  of  it  by  that  company  in  these  words: 

''That  the  said  Standard  OU  &  Gas  Company,  from  time  to  time  from  the 
said  3d  day  of  January,  1912,  until  about  the  15th  day  of  November,  1912, 
continued  to  own  and  operate  the  aforesaid  oil  wells,  but  failed,  neglected,  and 
refused  to  operate  said  wells  continuously,  frequently  permitting  the  opera- 
tion of  their  said  wells  to  lapse  and  be  discontinued  for  considerable  periods 
of  time,  thereby  interrupting  the  supply  of  gas  necessary  for  the  operation 
of  defendant's  plant,  so  that  defendant's  machinery  and  labor  necessary  for 
operating  the  same  were  obliged  to  lie  idle  for  many  days,  to  defendant's 
great  injury  and  damage  in  the  sum  of  five  thousand  dollars.*' 

But  repeated  perusals  and  careful  consideration  of  the  agreement 
have  disclosed  no  promise  or  covenant  by  the  oil  company  to  operate 
its  oil  wells  continuously  or  to  furnish  an  uninterrupted  or  sufficient 
supply  of  gas  for  the  operation  of  the  defendant's  plant.  On  the 
other  hand,  the  oil  company  by  an  express  stipulation  of  the  contract 
reserved  to  itself  sufficient  gas  to  operate  its  leases,  and  the  extent  of 
its  obligation  to  furnish  gas  to  the  defendant  was  that  so  long  as  the 
leases  owned  by  it  on  January  3,  1912,  when  the  agreement  was  made, 
within  a  radius  of  two  miles  from  defendant's  plant,  or  other  leases 
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thereafter  acquired  by  it  within  such  radius,  should,  after  reserving 
sufficient  gas  to  operate  its  leases,  "produce  casing-head  gas  in  suffi- 
cient quantities  to  be  desirable  for  manufacture  in  said  plant,"  it 
would  sell  such  gas  to  the  defendant  for  three  cents  per  cubic  foot. 
The  contract  contains  no  covenant  by  the  oil  cctfnpany  to  operate  its 
wells  continuously  or  at  all,  none  to  produce  sufficient  or  any  gas  to 
operate  the  defendant's  plant,  nothing  but  a  promise  to  sell  whatever 
gas  they  do  produce  in  excess  of  the  gas  required  to  operate  them  at 
three  cents  per  cubic  foot  so  long  as  the  wells  produce  an  excess  suffi- 
cient to  make  it  desirable  for  manufacturing  purposes  in  the  defend- 
ant's plant,  and  the  answer  contains  no  allegation  that  the  wells  pro- 
duced such  an  excess,  or  that  the  oil  company  failed  or  refused  to 
furnish  any  of  the  excess  actually  produced. 

The  result  is  that  this  portion  of  the  answer  failed  to  state  facts 
sufficient  to  state  a  cause  of  action,  counterclaim,  or  set-off  against 
the  oil  company  or  the  plaintiff,  there  was  no  error  in  striking  it  out, 
and  the  decree  below  must  be  affirmed. 

It  is  so  ordered. 


(217  Fed.  245) 

THE  CURTTN. 

(Clrcnit  Court  of  Appeals,  Fourth  Circuit    September  8,  1014.) 

No.  1245. 

1.  Collision  (§  18*) — ^Liability — ^Negligence  Not  a  Proximate  Cause. 

Acts  of  negligence  which  do  not  contribute  to  a  collision  as  a  proximate 
cause  do  not  render  a  ship  liable. 

FEd.  Note. — ^For  other  cases,  see  Collision,  Cent  Dig.  §  16;  Dec.  Dig. 
I  18.*] 

2.  Collision   (||  149,  153*) — Suits  fob  Damages — Findings  of  Fact — ^Re- 

view. 

Whether  negUgence  imputed  is  the  proximate  cause  of  a  colUsion,  or 
merely  collateral  or  immaterial,  is  a  question  of  fact ;  and,  where  the  con- 
clusion of  the  District  Court  is  not  against  the  preponderance  of  the  evi- 
dence, it  cannot  be  disturbed  by  an  appellate  court 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  {§  149,  299-301, 
305-^07,  310,  311 ;  Dec.  Dig.  §§  149,  153.*] 

8.  Collision  (§  105*) — Steam  Vessels  Meeting — Change  of  Course. 

A  finding  that  a  collision  on  the  Elizabeth  river  in  the  ereuliig  between 
a  gasoline  launch  and  a  meeting  tug  was  due  solely  to  the  fault  of  the 
tug  in  changing  her  course  shortly  prior  to  the  collision  held  supported 
by  the  evidence;  it  appearing  that  until  such  change  the  vessels  were 
on  safe  courses. 

[Ed.  Note. — For  other  cases,  see  Collision,  Dec.  Dig.  |  105.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk ;  Edmund  Waddill,  Jr.,  Judge. 

Suit  in  admiralty  by  William  S.  Bensten,  owner  of  the  gasoline 
launch  Cecilia,  against  the  steam  tug  Curtin,  Charles  Gring  claimant. 
Decree  for  libelant,  and  claimant  appeals.    Affirmed. 

For  opinion  below,  see  205  Fed.  989. 

*For  other  caaes  see  same  topic  ft  9  number  Id  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Ralph  H.  Riddleberger,  of  Norfolk,  Va.  (Riddleberger  &  Roper,  of 
Norfolk,  Va.,  on  the  brief),  for  appellant. 

R.  M.  Hughes,  Jr.,  of  Norfolk,  Va.  (Hughes,  Little  &  Seawell,  of 
Norfolk,  Va.,  on  the  brief),  for  appellee. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  On  December  18,  1911,  the  gasoline  launch 
Cecilia  was  going  up  the  Elizabeth  river  from  Hampton  Roads  to  Nor- 
folk. The  tug  Curtin  was  coming  down  the  river  on  the  south  or  Ports- 
mouth side  of  the  river  near  the  middle  of  the  stream  on  its  way  to 
Pinner's  Point.  The  tug  Pinner's  Point  with  a  barge  alongside  was 
crossing  the  river  from  Pinner's  Point  to  Ft.  Norfolk.  The  Cecilia 
and  the  Curtin  collided  astern  the  Pinner's  Point,  with  the  result  that 
the  Cecilia  was  sunk.  The  District  Court  held  the  Curtin  entirely  at 
fault,  and  adjudged  that  William  S.  Bensten,  owner  of  the  Cecilia, 
should  recover  of  the  Curtin  and  its  owners  $1,566.52.  There  is  no  sub- 
stantial difference  as  to  the  law.  While  the  testimony  in  its  details  is 
irreconcilable  and  confusing,  we  think  the  controlling  fact  is  established 
by  the  preponderance  of  the  evidence.  The  witnesses  differ  somewhat 
as  to  the  precise  point  of  collision,  but  they  agree  that  it  occurred  near 
midstream  at  about  5 :45  in  the  afternoon. 

The  master  of  the  Cecilia  admits  hearing  two  whistles  from  the  Pin- 
ner's Point,  and  the  answer  of  two  whistles  from  another  vessel,  which 
turned  out  to  be  the  Curtin,  indicating  the  intention  of  the  answering 
vessel  to  pass  astern  of  the  Pinner's  Point.  The  fact  that  the  master 
of  the  Cecilia  held  his  course  up  and  gradually  across  the  stream  and 
astern  of  the  Pinner's  Point  without  giving  any  signal,  and  with  knowl- 
edge from  the  signal  of  the  Curtin  that  a  down-going  vessel  was  about 
to  pass  astern  of  the  Pinner's  Point,  would  be  fatal  to  his  claim  of  ex- 
emption from  blame,  if  this  course  of  conduct  contributed  as  a  prox- 
imate cause  to  the  collision.  But  we  think  the  preponderating  evidence 
shows  that  it  did  not.  The  master  of  the  Cecilia  testified  that  he  did 
not  signal  the  Pinner's  Point  because  she  was  so  far  away  that  a  signal 
was  unnecessary.  The  master  of  the  Norfolk  and  the  master  of  the 
Pinner's  Point,  both  impartial  witnesses,  corroborate  his  statement  that 
the  Cecilia  and  the  Curtin  were  showing  green  to  green,  and  would 
have  passed  each  other  safely  but  for  the  sudden  change  of  course  of 
the  Curtin  toward  the  Cecilia,  after  the  Pinner's  Point  had  passed. 

There  was  evidence  that  the  Cecilia  was  out  of  the  course  prescribed 
by  the  rules,  and  this,  together  with  the  signal  of  the  Curtin,  might  well 
be  held  to  impose  upon  the  Cecilia  the  burden  of  keeping  out  of  the 
way  of  the  Curtin.  Assuming  that  she  was  bound  to  keep  out  of  the 
course  of  the  Curtin,  the  evidence  that  there  was  no  danger  to  either 
vessel  until  the  Curtin  changed  her  course  tends  to  show  that  she  dis- 
charged this  duty — that  she  did  nothing  which  put  either  vessel  in  dan- 
ger, and  that  the  cause  of  the  collision  was  the  Curtin's  change  of 
course.  Singleton,  the  mate  of  the  Curtin,  who  was  navigating  her,  is 
alone  in  his  testimony  that  the  collision  was  caused  by  the  Cecilia  chang- 
ing her  course  and  trying  to  cross  his  bow,  and  that  the  master  of  the 
Cecilia  when  taken  on  his  vessel  and  asked  his  reason  for  the  change 
did  not  deny  it. 
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[1]  Acts  of  negligence  which  do  not  contribute  to  the  accident  as  a 
proximate  cause  do  not  render  a  ship  liable,  even  under  the  American 
as  distinguished  from  the  Enq:lish  rule  of  liability.  The  Oregon,  158 
U.  S.  186,  IS  Sup.  Ct.  804,  39  L.  Ed.  943 ;  The  City  of  Macon,  92  Fed. 
207,  34  C.  C.  A.  302;  The  Lord  O^Neill,  66  Fed.  17,  13  C.  C.  A.  337; 
Marsden  on  Collisions  at  Sea  (6th  Ed.),  14. 

[2]  Whether  negligence  imputed  is  the  proximate  cause  or  merely 
collateral  or  immaterial  is  a  question  of  fact,  and  where  the  conclusion 
of  the  District  Court  is  not  against  the  preponderance  of  the  evidence 
it  cannot  be  disturbed. 

[3]  It  seems  clear  beyond  dispute  that  the  proximate  cause  of  the 
collision  was  the  negligent  change  of  course  by  one  or  the  other  of  the 
vessels.  Enough  of  the  evidence  has  been  set  out  to  show  that  the  pre- 
ponderance supports  the  finding  of  the  District  Judge  that  the  courses 
of  the  two  vessels  were  safe,  that  it  was  the  Curtin  that  suddenly 
changed  her  course  and  struck  the  Cecilia,  and  that  the  danger  of  such 
a  change  would  have  been  evident  if  the  Curtin  had  had  an  adequate 
watch. 

Affirmed. 


(218  Fed.  16S9 

LAKE  SHORE  ELECTRIC  RT.  CO.  V.  KURTZ. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    November  13,  1914.) 

No.  2500. 

1.  Masteb  and  Servant  (§  286*) — Action  fob  Injubt  to  Sebvant — Ques- 

tions FOB  JUBT. 

Evidence  considered,  in  an  action  by  the  conductor  of  an  electric  car 
to  recover  for  an  injury  received  by  being  thrown  from  the  car  by  rea- 
son of  its  alleged  sudden  reduction  of  speed  while  passing  through  an 
open  switch,  causing  the  car  to  lurch,  and  heH  to  Justify  the  submission 
of  the  case  to  the  Jury  under  the  statutes  of  Ohio,  making  the  negligence 
of  a  fellow  servant  that  of  the  employer  and  adopting  the  rule  of  com- 
parative negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  1001, 
1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  1046-1050;  Dec.  Dig. 
§  286.*] 

2.  Appeal  and  Ebbob  (§  927*) — Review — Refusai.  to  Dibeot  Vebdict. 

A  federal  appellate  court,  on  review  of  the  denial  of  a  motion  to  direct 
a  verdict,  cannot  determine  questions  of  credibility  of  witnesses,  and  must 
take  that  view  of  the  evidence  most  favorable  to  the  party  against  whom 
the  direction  was  asked. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2912, 
2917,  3748,  3758,  4024 ;   Dec.  Dig.  §  927.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio;   William  L.  Day,  Judge. 

Action  at  law  by  Harry  J.  Kurtz  against  the  Lake  Shore  Electric 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

T.  H.  Hogsett,  of  Cleveland,  Ohio,  for  plaintiff  in  error. 
R.  B.  Newcomb,  of  Cleveland,  Ohio,  for  defendant  in  error. 

*For  other  cases  see  same  topic  ft  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  This  review  involves  an  alleged  error  in  refusing 
to  direct  verdict  for  defendant.  Plaintiff  was  a  conductor  on  defend- 
ant's baggage  car,  there  being  also  a  motorman  and  a  messenger.  By 
reason  of  an  alleged  unusual  lurching  of  the  car  as  it  passed  through 
an  open  switch,  plaintiff  was  thrown  out  of  the  door  at  the  side  of 
the  car,  colliding  with  a  pole  15  inches  from  the  car,  and  so  thrown 
under  the  car  and  seriously  injured.  The  negligence  fomplained  of 
is  the  n^nning  of  the  car  at  an  excessive  rate  of  speed,  and  not  under 
control,  and  the  nearness  of  the  pole  to  the  track. 

[1]  The  only  question  is  whether  there  was  substantial  evidence 
tending  to  show  defendant  negligent ;  for  under  both  the  Norris  Act 
(101  Ohio  Laws,  195 ;  Gen.  Code  Ohio,  6245-1),  which  counsel  seem 
to  agree  is  applicable,  as  well  as  under  the  Ohio  Railroad  Act  (99 
Ohio  Laws,  p.  25),  the  negligence  of  a  fellow  employe  is  made  that 
of  the  employer,  and  the  rule  of  comparative  negligence  prevails,  sub- 
ject to  limitations  whose  proper  application  by  the  court  is  not  here 
challenged. 

There  was  substantial  evidence  tending  to  show  negligence  of  the 
motorman.  The  car  regularly  stopped  at  a  booth  on  the  switch  track. 
It  was  necessary  for  the  conductor  to  be  at  the  rear  of  the  car,  to 
watch  and  guide  the  trolley  and  keep  it  in  contact  with  the  proper 
wire  as  the  car  passed  through  the  switch.  He  testified  that  the 
usual  speed  of  the  car  in  crossing  the  switch  was  5  to  6  miles  an 
hour ;  that  the  air  was  usually  applied  by  the  motorman  at  a  distance 
of  150  to  200  feet  before  reaching  the  switch,  and  that  there  was 
always  time,  after  such  application  of  air,  for  plaintiff  to  get  to  the 
rear  platform  and  look  after  the  trolley;  that  on  the  day  in  question 
the  air  was  not  applied  until  the  car  was  practically  at  the  switch, 
or,  at  the  most,  only  15  to  20  feet  therefrom;  and  that  the  car  was 
then  running  15  miles  an  hour.  The  evidence  in  the  case  tended  to 
show  negligence  in  maintaining  this  speed  at  the  time  and  place  stated. 

We  are  not  impressed  with  the  contention  that  plaintiff  was  not 
at  his  post  when  the  car  struck  the  switch,  in  that  he  was  sitting  near 
the  door  in  the  center  of  the  car,  eating  his  lunch.  He  was  not  rc*- 
quired  to  be  at  all  timog  on  the  rear  platform ;  and,  at  the  most,  this 
was  a  question  merely  of  contributory  negligence.  The  latter  con- 
sideration applies  to  the  contention  that  plaintiff,  as  conductor,  had 
the  right  to  control  the  speed  of  the  car. 

[2]  The  alleged  improbability  of  plaintiff's  story  was  a  question  of 
fact  for  the  jury.  This  court,  on  review  of  a  denial  of  motion  to  di- 
rect verdict,  cannot  determine  questions  of  credibility  of  witnesses, 
and  must  take  that  view  of  the  evidence  most  favorable  to  the  party 
against  whom  the  direction  is  asked.  Big  Brushy  Coal  Co.  v.  Williams 
(C.  C.  A.,  6th  Cir.)  176  Fed.  529,  532,  99  C.  C.  A.  102 ;  Erie  R.  R. 
Co.  V.  Weber  (C.  C.  A.,  6th  Cir.)  207  Fed.  293,  296,  125  C.  C.  A,  37. 

The  authorities  cited  in  support  of  the  proposition  that  plaintiff 
had  no  right  to  have  his  head  out  of  the  door  are  not  in  point    Plain- 
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tiff's  claim  is  that  he  was  throwa  out  of  the  door,  not  that  he  volun- 
tarily protruded  his  head  or  any  part  of  his  body  therefrom. 

There  being  evidence  of  negligence  on  the  part  of  the  motorman 
in  the  respect  stated,  it  is  unnecessary  to  consider  whether  the  com- 
pany was  negligent  with  respect  to  the  proximity  of  the  pole. 

The  judgment  should  be  affinned,  with  costs. 


(218  Fed.  167) 

PEOPLE'S  LIGHT  CO.  ▼.  RATHBUN-JONBS  ENGINEERING  CO.f 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  9,  1914.) 

No.  2640. 

Sales  d  262%*) — Implied  Warranty  of  Quautt  ob  Fitness — Sale  of  Spe- 
oiFio  Abtichle  Made  and  Warranted  bt  Another. 

A  warranty  cannot  be  Implied  from  a  sale  by  a  manufacturer  of  ma- 
chinery, in  connection  with  machinery  of  its  own  make,  of  a  known,  de- 
scribed, and  definite  article  made  by  another  manufacturer,  who  does 
warrant  it,  though  the  purchaser  makes  known  that  it  is  required  by  him 
for  a  particular  purpose  or  use. 

[Ed.  Note.— For  other  cases,  see  Sales,  (3ent  Dig.  ||  740-748;  Dec.  Dig. 
I  262%.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Texas ;  Waller  T.  Bums,  Judge. 

Suit  in  equity  by  the  Rathbun- Jones  Engineering  Company  against 
the  People's  Light  Company.  Decree  for  complainant,  and  defendant 
appeals.    Affirmed. 

John  C.  Scott,  of  Corpus  Christi,  Tex.,  and  Frank  H.  Booth,  of  San 
Antonio,  Tex.,  for  appellant. 

C.  L.  Bates  and  James  D.  Walthall,  both  of  San  Antonio,  Tex.,  for 
appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

PER  CURIAM.  The  decree  appealed  from  is  unquestionably  cor- 
rect, unless  the  defendant's  demand  by  way  of  counterclaim  or  recon- 
vention was  established.  The  trial  judge,  in  setting  out  his  reasons  for 
finding  against  that  demand,  stated  two  conclusions,  among  others :  (1) 
That,  under  the  evidence,  the  only  substantial  grounds  of  complaint  by 
the  defendant  were  due  to  defects  in  the  gas  producer;  and  (2)  that 
the  plaintiff  was  not  liable  for  damages  resulting  from  such  defects, 
because  it  did  not  guarantee  the  gas  producer  or  its  sufficiency  in  any 
respect. 

The  first-mentioned  conclusion  is  one  of  fact  Certainly  it  cannot  be 
said  that  that  conclusion  was  unwarranted  by  the  evidence  in  the  case. 
The  evidence  was  such  that  plainly  it  fumished  support  for  the  con- 
clusion that  the  main,  if  not  the  sole,  trouble  experienced  by  the  defend- 
ant in  the  use  of  the  machinery  was  due  to  the  gas  producer,  and  that 
whatever  damages  the  defendant  sustained  were  attributable  to  the 

*For  oUier  eases  tee  ume  topic  &  S  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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deficiency  of  that  machine,  and  not  to  any  fault  in  the  engine  sold  by 
the  plaintiff. 

We  think  that  the  other  conclusion,  which  was  one  of  law — that  there 
was  no  contract  shown  whereby  the  plaintiff  guaranteed  the  gas  pro- 
ducer or  its  sufficiency  for  any  purpose — was  a  correct  one.  In  the 
written  proposition  made  by  the  plaintiff  to  the  defendant,  the  ac- 
ceptance of  which  by  the  latter  ma<le  the  contract  between  them,  the 
only  mention  of  a  gas  producer  was  in  the  enumeration  among  the  ar- 
ticles to  be  furnished  of  "one  No.  7  R.  D.  Wood  &  Co.'s  lignite  pro- 
ducer as  per  attached  specifications" ;  but,  accompanying  and  attach- 
ed to  that  proposition  was  a  written  proposition  by  R.  D.  Wood  &  Co., 
addressed  to  the  defendant,  offering  to  furnish  a  gas  producer.  So  far 
as  that  latter  proposition  guaranteed  the  machine  offered  by  it,  its  ac- 
ceptance made  such  guaranty  the  obligation,  not  of  the  plaintiff,  but  of 
R.  D.  Wood  &  Co.  Nowhere  in  the  contract  to  which  the  plaintiff  was 
a  party  is  there  anything  indicating  an  agreement  or  undertaking  on  its 
part  to  guarantee  the  sufficiency  of  the  gas  producer  offered  to  be  sup- 
plied by  Wood  &  Co.  If  anybody  is  liable  in  damages  by  reason  of 
such  a  guaranty,  it  is  Wood  &  Co.,  and  not  the  plaintiff.  Though  the 
defendant  bought  the  gas  producer  from  the  plaintiff,  there  is  nothing 
in  the  terms  of  the  latter's  written  contract  to  show  a  warranty  or 
guaranty  by  it  of  that  machine,  and  a  guaranty  cannot  be  implied  from 
a  sale  by  it  of  a  known,  described,  and  definite  article,  made  by  another 
manufacturer,  who  does  guarantee  it,  though  the  purchaser  makes 
known  that  it  is  required  by  him  for  a  particular  purpose  or  use.  Pull- 
man Car  Co.  V.  Metropolitan  Railway,  157  U.  S.  94,  15  Sup.  Ct.  503,  39 
L.  Ed.  632;  Seitz  v.  Brewers  Refrigerating  Co.,  141  U.  S.  510,  12 
Sup.  Ct.  46,  35  L.  Ed.  837 ;  Grand  Avenue  Hotel  Co.  v.  Wharton,  79 
Fed.  43,  24  C.  C.  A.  441.  The  only  guaranty,  if  any,  the  breach  of 
which  caused  substantial  damage  to  the  defendant,  was  that  of  R.  D. 
Wood  &  Co.  For  that  breach  the  plaintiff  is  not  chargeable  with  lia- 
bility. 

We  think  that  the  ultimate  conclusion  of  the  trial  judge  was  cor- 
rect, and  that  the  decree  appealed  from  should  be  affirmed ;  and  it  is 
so  ordered. 


(219  Fed.  72) 

MAGRUDER  et  al.  v.  BELLE  FOURCHE  VALLEY  WATER  USERS'  ASS'N. 

(Circuit  (3ourt  of  Appeals,  Eighth  Circuit    December  8,  1914.) 

No.  4150. 

(Syllabus  by  the  Court) 

1.  Injunction  (|  114*) — Pabties — Reclamation  Act. 

A  corporation  with  which,  as  the  representative  of  its  shareholders, 
who  are  parties  accepted  by  the  United  States  as  holders  of  water  rights 
in  a  project  under  Reclamation  Act  June  17,  1902,  c  1093,  32  Stat  388 
(Comp.  St  1913,  §§  4700-4708),  the  United  States  makes  a  contract  for 
the  benefit  of  such  shareholders  relative  to  the  supply  of  water  to  and 
the  dues  to  be  paid  by  the  shareholders,  and  which  covenants  in  the  con- 
tract to  collect  dues  for  the  United  States  and  guarantees  the  payment 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date.  6  Rep'r  Indexes 
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thereof,  is  a  proper  party  plaintiff  in  a  suit  to  enjoin  officers  of  the 
United  States  from  collecting  unlawful  charges  from  the  shareholders, 
turning  the  water  from  their  lands,  and  canceling  their  water  rights  and 
homestead  rights  because  they  fail  to  pay  such  charges. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  §§  202-220 ;  Dec 
Dig.  §  114.*] 

2.  Constitutional  Law  C^'§  67,  72*) — Executive  Defabtment — Decisions — 

Conclusiveness  on  Courts. 

The  decisions  of  officers  of  an  executive  department  of  the  United 
States  of  questions  of  law  are  not  conclusive  upon  the  courts.  It  is  the 
function  and  duty  of  the  officers  of  the  Judicial  department  to  exercise 
their  own  Judgments  in  the  determination  of  questions  whether  or  not 
acts  of  executive  officers  are  authorized  by  law,  even  though  such  officers 
have  already  decided  them.  The  questions  whether  or  not  the  charges 
alleged  to  be  illegal  and  the  acts  and  threatened  -acts  of  executive  officers 
depriving  the  shareholders  of  a  water  users*  association  of  water  and 
canceling  their  water  rights  and  homestead  rights  for  failure  to  pay  such 
charges,  are  Justifi^  by  law,  are  questions  of  law  which  a  court  of 
equity  is  empowered  to  determine  in  a  suit  of  such  an  association  against 
such  executive  officers,  although  the  Secretary  of  the  Interior  or  other 
executive  officers  have  already  decided  thenuf 

3.  United  States  (§§  125,  127*) — "Suit  Against  United  States" — Intebfeb- 

ENCE  WITH  Rights. 

A  suit  against  executive  officers  of  the  United  States  to  enjoin  them 
from  committing  lacts  unauthorized  by  or  in  violation  of  law,  to  the  ir- 
reparable injury  of  the  property  rights  of  the  plaintiff,  is  not  a  "suit 
against  the  United  States,"  nor  is  it  or  the  injunction  sought  objectiona- 
ble, either  on  the  ground  that  they  interfere  with  the  property  or  the  pos- 
session of  the  property  of  the  United  States,  or  on  the  ground  that  they 
compel  specific  performance  of  its  contracts. 

[Ed.  Note.— For  other  oases,  see  United  States,  Cent.  Dig.  §§  113,  114, 
116;   Dec.  Dig.  §§  125,  127.*] 

4.  Equity  (§  46*) — Right  to  Remedy — Remedy  at  Law. 

The  remedy  at  law  which  will  preclude  a  suit  in  equity  must  be  as 
prompt,  efficient,  and  adequate  as  the  remedy  in  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §§  151, 152,  157,  159- 
163 ;  Dec.  Dig.  §  46.*] 

5.  Appeal  and  Ebbob  (§  954*) — ^Injunction  (§S  135,  161*) — In'te^i,ocutoby  In- 

junction— Discbetion — ^Appeal. 

The  granting  or  dissolution  of  an  interlocutory  injunction  is  intrusted 
to  the  discretion  of  the  court  of  original  Jurisdiction,  not  to  the  discre- 
tion of  the  appellate  court 

In  the  absence  of  a  violation  of  the  principles  and  rules  of  equity  es- 
tablished for  the  guidance  of  the  court  of  original  Jurisdiction,  the  action 
of  that  court  in  such  interlocutory  matters  must  be  sustained,  unless 
there  is  clear  proof  of  an  abuse  of  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3818- 
8821;  Dec.  Dig.  §  954;*  Injunction,  Cent  Dig.  §|  304,  347;  Dec.  Dig. 
§i  135,  161.*] 

^  Injunction  (§  136*)  —  Inteblooutoby  Injunctolon  —  Gbounds  —  Mainte- 
nance OF  Status. 

An  interlocutory  injunction  to  maintain  the  existing  situation  may 
properly  issue,  whenever  the  questions  of  law  or  fact  to  be  ultimately 
determined  in  the  suit  are  grave  and  difficult,  and  injury  to  the  moving 
party  will  be  immediate,  certain,  and  great  if  it  is  denied,  while  the  loss 

*For  other  cases  see  same  topic  &  5  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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or  inconvenience  to  the  opposing  party  will  be  comparatively  small  if  it 
is  granted,  and  may  be  indemnified  by  a  proi)er  bond. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  305,  306; 
Dec  Dig.  §  136.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota ;   James  D.  Elliott,  Judge. 

Suit  by  the  Belle  Fourche  Valley  Water  Users'  Association  against 
Frank  C.  Magruder  and  others.  From  an  order  refusing  to  set  aside 
a  restraining  order  and  granting  an  interlocutory  injunction,  defend- 
ants appeal.   Affirmed. 

Ethelbert  Ward,  of  Denver,  Colo.  (Robert  P.  Stewart,  U.  S.  Atty., 
of  Deadwood,  S.  D.,  and  A.  R.  Honnold,  of  Denver,  Colo.,  on  the 
brief),  for  appellants. 

Chambers  Kellar,  of  Lead,  S.  D.  (O.  E.  Famham,  of  Newell,  S.  D., 
and  James  G.  Stanley,  of  Lead,  S.  D.,  on  the  brief),  for  appellee. 

*  Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SANBORN,  Circuit  Judge.  The  appellant  Frank  C.  Magruder  is 
the  manager  of  the  Belle  Fourche  project  and  the  appellant  R.  F. 
Walter  was  the  project  engineer  and  is  the  supervising  engineer. 
They  were  defendants  below,  and  the  plaintiff  was  the  Belle  Fourche 
Valley  Water  Users'  Association,  a  corporation  organized  under  the 
laws  of  South  Dakota  to  represent  and  act  for  the  holders  of  water 
rights  in  the  project,  to  collect  the  lawful  dues  from  them,  and  to 
guarantee  the  payment  of  these  dues.  The  Belle  Fourche  project  is 
a  project  for  the  storage  of  water  and  the  irrigation  of  land  under 
the  Reclamation  Act  of  June  17,  1902,  and  the  acts  amendatory  ther^ 
of.  32  Stat.  p.  388,  c.  1093.  This  is  an  appeal  from  an  order  refus- 
ing to  set  aside  a  restraining  order  and  granting  an  interlocutory  in- 
junction against  the  defendants,  forbidding  them  to  exact  from  hold- 
ers of  water  rights  in  the  project  charges  alleged  to  be  illegal,  and  from 
depriving  them  of  the  use  of  the  water,  of  their  rights  to  the  water, 
and  of  their  rights  to  their  land  because  they  failed  to  pay  such 
charges.  / 

The  appellants  assail  the  order  on  three  grounds — ^that  the  associa- 
tion is  not  a  proper  party  plaintiff,  that  the  court  below  had  no  power 
to  grant  any  relief  upon  the  facts  stated  in  the  complaint,  and  that  on 
the  evidence  the  order  was  erroneous.  Counsel  for  the  appellants 
argue  that  the  association  was  not  a  proper  party  plaintiff,  because 
it  had  no  interest  in  the  suit,  and  was  not  one  of  a  numerous  class 
having  a  common  interest  in  the  subject  of  the  suit,  within  the  mean- 
ing of  rule  38  in  equity  (198  Fed.  xxix,  115  C.  C.  A.  xxix).  But 
rule  37  fn  equity  (198  Fed.  xxviii,  115  C.  C.  A.  xxviii)  provides  that 
a  party  with  whom  and  in  whose  name  a  contract  has  been  made  for 
the  benefit  of  another  may  sue  in  his  own  name  without  joining  that 
other.  On  October  25,  1905,  the  United  States  made  a  contract  with 
this  association,  for  the  benefit  of  those  who  held  or  should  there- 

*For  other  cases  see  same  topic  6  S  numbbb  In  Deo.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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after  hold  water  rights  under  the  Belle  Fourche  project,  to  the  ef- 
fect, among  other  things,  that  only  those  who  were  or  should  become 
shareholders  of  the  association  should  be  accepted  as  entrymen  of 
homesteads  on  the  public  domain  included  within  the  project,  or  as 
applicants  for  rights  to  the  use  of  water  provided  for  irrigation  there- 
under, that  the  payment  for  water  rights  to  be  issued  to  the  sharehold- 
ers of  the  association  should  be  divided  into  not  less  than  10  equal  pay- 
ments, the  first  whereof  should  be  payable  at  the  time  of  the  com- 
pletion of  the  proposed  works,  or  within  a  reasonable  time  there- 
after, that  the  cost  thereof  should  be  apportioned  equally  per  acre 
among  those  acquiring  such  rights,  that  the  association  would  collect 
and  pay  to  the  United  States,  and  did  guarantee  the  payment,  of  that 
part  of  the  costs  of  the  works  that  should  be  apportioned  to  each 
of  its  shareholders  and  that  parties  otherwise  eligible  might,  on  the 
designation  of  the  Secretary  of  the  Interior,  become  members  of  the 
association.  In  the  rules  and  regulations  promulgated  by  the  Secre- 
tary through  the  Director  of  the  United  States  Reclamation  Service 
we  read: 

"The  execution  of  the  contract  between  the  water  users*  association  and 
the  Secretary  of  the  Interior  may  be  regarded  as  the  completion  of  the  organ- 
ization of  the  water  users'  association.  ♦  ♦  ♦  The  execution  of  this  con- 
tract formally  fixes  the  relation  of  the  association  to  the  government  as  the 
representative  of  the  water  users  and  as  a  medium  of  communication  between 
the  water  users  and  the  government." 

It  is  to  prevent  the  violation  of  the  law  applicable  to  the  construc- 
tion and  execution  of  the  foregoing  contract,  and  the  alleged  irrepa- 
rable injury  to  the  shareholders  of  the  plaintiff  and  to  the  plaintiff 
that  may  result  from  such  violation,  that  .this  suit  was  instituted.  The 
contract  was  made  in  the  name  of  the  corporation  for  the  benefit  of 
its  shareholders,  who  number  about  600,  and  the  association  was 
clearly  the  proper  party  plaintiff  under  rule  37  in  equity,  and  also 
because,  as  contractor  to  collect  and  as  guarantor  of  the  payment  of 
the  lawful  charges  against  its  shareholders  for  the  cost  of  the  works 
and  the  use  of  the  water,  and  as  the  holder  of  the  first  lien  upon  the 
property  of  these  shareholders  under  Laws  S.  D.  1909,  p.  155,  upon 
their  water  rights  respectively  for  the  repayment  of  their  deferred 
payments  which  it  should  pay,  it  had  a  vital  interest  in  preventing  the 
levy  or  collection  of  unlawful  charges  against  them,  or  their  depriva- 
tion of  their  water  rights  or  their  property  because  they  failed  to  pay 
such  charges. 

Did  the  amended  complaint  state  facts  sufficient  to  invoke  the  ju^ 
risdiction  and  power  of  a  court  of  equity  to  grant  relief?  In  the 
discussion  of  this  question  the  allegations  of  the  complaint  must  be 
taken  to  be  true.  Material  averments  of  the  complaint  were  that  these 
were  the  facts: 

The  shareholders  of  the  plaintiff  had  applied  for  water  and  had 
been  accepted  as  water  users  under  the  Reclamation  Act,  the  con- 
tract of  October  25,  1905,  and  written  applications  in  accordance  with 
its  terms.  They  were  either  the  owners  of  lands  whose  title  had  been 
vested  in  them,  or  homesteaders  upon  public  lands  irrigpjble  under  the 
project,  and  the  owners  of  water  rights  for  use  upon  such  lands. 
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The  project  was  conceived  prior  to  1905,  and  since  that  time  the  gov- 
ernment has  been  constructing,  but  has  never  completed,  the  works. 
The  contract  of  1905  provided  that  the  payments  for  the  water  rights 
to  be  issued  to  the  shareholders  should  be  divided  into  not  less  than 
10  equal  payments,  the  first  of  which  should  be  payable  at  the  time 
of  the  completion  of  the  works  or  within  a  reasonable  time  thereafter. 
Before  these  works  were  completed,  and  for  each  of  the  years  1908, 
1909,  and  1910,  the  defendants  demanded  of  the  shareholders  the 
payment  of  an  installment  of  $3  per  acre  of  their  alleged  irrigable 
land  on  account  of  the  construction  of  the  works,  and  the  payment 
of  40  cents  per  acre  of  such  land  on  account  of  the  operation  and 
maintenance  of  the  works,  and  before  the  works  were  completed,  for 
each  of  the  years  1910  and  1911,  they  demanded  the  payment  of  $3 
per  acre  of  their  irrigable  land  for  construction,  and  60  cents  per 
acre  of  such  land  for  operation  and  maintenance.  The  lands  of  the 
shareholders  on  account  of  which  these  payments  were  demanded 
amounted  to  alpout  12,000  acres  for  the  year  1908,  about  12,000 
acres  for  the  year  1909,  about  35,000  acres  for  the  year  1910,  and 
about  47,000  acres  thereafter.  Notwithstanding  the  demand  of  these 
charges,  water  sufficient  to  irrigate  these  lands  was  not  furnished  in 
1908,  1909,  1910,  or  1911.  The  shareholders  occupied  these  lands, 
prepared  them  for  crops,  and  seeded  them;  but  the  crops  generally 
failed  from  lack  of  water,  and  the  shareholders  generally  lost  much 
of  their  labor  and  expense.  The  defendants  demanded  of  the  share- 
holders 60  cents  per  acre  of  their  irrigable  land  for  operation  and 
maintenance  for  the  year  1913.  This  charge  was^  made  up  in  part 
of  charges  for  services  and  other  expenses  not  incurred  or  made  in 
connection  with  the  Belle  Fourche  project.  Many  thousands  of  dol- 
lars had  been  charged  against  the  shareholders  on  account  of  the  sal- 
aries of  a  large  and  expensive  administration  force  annually  as  a 
part  of  these  operation  and  maintenance  charges. 

The  defendants  were  attempting  to  collect  of  the  shareholders,  as 
a  part  of  these  operation  and  maintenance  charges,  about  $78,000 
as  betterments,  which  were  and  are  in  reality  a  part  of  the  expense  of 
construction,  and  are  included  within  the  $3  per  annum  per  acre  for 
the  10  years,  amounting  to  $30  per  acre,  to  which  amount  many  of 
the  shareholders  by  their  accepted  applications  limited  their  liability 
for  the  construction  of  the  works.  During  these  years  many  of  the 
shareholders  paid  some  of  the  foregoing  charges,  although  they  deem- 
ed them  illegal,  because  only  by  such  payments  could  they  get  water 
from  the  project,  and  they  paid  each  year  to  get  sufficient  water  to 
enable  them  to  raise  crops.  But  in  the  year  1913  many  of  them  had 
become  financially  exhausted  by  repeatedly  preparing  their  land  for 
crops  which  failed  for  lack  of  water,  and  by  their  payment  to  the 
United  Stj^tes  of  some  of  the  charges  which  have  been  described,  and 
yet  many  of  the  charges  remained  unpaid.  Thereupon,  after  they 
had  prepared  their  lands  for  the  crop  of  1913,  and  after  the  water 
had  been  turned  onto  the  lands  and  the  crops  were  growing,  the  de- 
fendants threatened  and  were  about  to  turn  the  water  from  the  lands 
of  these  shareholders  unless  they  paid  the  operation  and  maintenance 
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charges  for  1913,  and  the  defendants  further  threatened  and  were 
about  to  recommend  for  cancellation  and  to  cause  the  cancellation  of 
the  homestead  entries  and  the  water  rights  of  the  shareholders  who 
had  not  paid  all  the  charges  against  them,  because  they  had  failed 
to  do  so.  The  turning  of  the  water  from  the  lands  would  have  ruined 
the  crops  of  1913.  The  cancellation  of  the  homestead  entries  and  the 
water  rights  of  the  shareholders  would  have  driven  them,  with  their 
few  domestic  animals,  away  from  their  homes.  The  relief  sought 
was  an  injunction  against  the  turning  of  the  water  from  the  lands, 
against  collection  of  the  charges  for  construction  before  the  complex 
tion  of  the  works,  against  the  collection,  as  operation  and  maintenance 
charges,  of  expenses  for  betterments,  against  the  collection  of  opera- 
tion and  maintenance  charges  for  the  year  1913,  and  against  the  can- 
cellation of  the  homestead  entries  and  water  rights  of  the  sharehold- 
ers because  these  various  charges  have  not  been  paid. 

[1]  Counsel  for  the  appellants  argue  that  this  suit  should  be  dis- 
missed, and  the  injunction  should  be  dissolved,  because  the  facts  which 
have  been  recited  present  no  cause  of  action  for  any  relief  in  equity. 
Let  us  see.  The  complaint  is  that  the  defendants  without  authority 
of  and  in  violation  of  law  demand  of  the  holders  of  water  rights 
charges  for  construction  that  are  not  due,  charges  for  operation  and 
maintenance  composed  in  part  of  items  for  betterments  and  in  part 
of  items  for  expenses  not  made  in  connection  with  the  Belle  Fourche 
project  for  which  they  are  not  legally  liable,  and  that  the  defendants 
are  about  to  deprive  the  shareholders  of  the  use  of  the  water  and 
of  their  water  rights  and  homestead  rights  because  they  do  not  pay 
these  charges.  There  can  be  no  doubt  that  these  acts  and  threatened 
acts  of  the  defendants  are  and  will  be,  not  only  unauthorized  by,  but 
contrary  to,  law.  But  counsel  contend,  nevertheless,  that  these  facts 
give  a  court  of  equity  no  jurisdiction  to  grant  any  relief  to  the  share- 
holders or  the  plaintiff,  because  the  Secretary  of  the  Interior  had  and 
exercised  the  discretion  to  determine  that  all  these  charges  and  acts 
were  lawful.  But  the  rights  to  the  homesteads  and  to  the  water 
rights  of  the  shareholders  were  substantial,  valuable,  and,  against  all 
but  the  Congress  of  the  United  States,  vested  rights.  Counsel  cite 
authorities  to  the  effect  that  the  United  States  may  withdraw  lands 
subject  to  homestead  and  pre-emption  at  any  time  before  patent.  But 
that  power,  whatever  its  extent,  is  vested  in  the  Congress  of  the 
United  States  alone,  not  in  the  executive  officers  of  the  United  States. 
The  former  may  under  some  circumstances  make  laws  to  withdraw 
such  lands  from  pre-emption  or  homestead  although  preemption  or 
homestead  rights  have  been  initiated.  But  the  officers  of  the  execu- 
tive department  of  the  government  may  not.  They  are  subject,  not 
superior,  to  existing  laws,  and  they  may  not  lawfully  destroy  or  un- 
justly affect  the  water  rights  or  homestead  rights,  or  other  valuable 
rights  of  this  nature,  in  violation  or  disregard  of  the  laws  of  the  land. 
Hemmer  v.  United  States,  204  Fed.  898,  904,  123  C.  C.  A.  194,  and 
cases  cited. 

[2]   It  is  a  question  of  law  whether  the  proposed  destruction  of  the 
homestead  rights  and  water  rights  of  the  shareholders,  and  the  re- 
133  C.C.A.— 34 
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fusal  to  permit  them  to  use  the  waters  of  the  project  because  they 
do  not  pay  the  charges  alleged  to  be  illegal  is  or  is  not  authorized 
by  law.  And  a  decision  of  a  question  of  law  by  the  officers  of  the 
executive  department  is  never  conclusive  upon  the  courts.  Wisconsin 
Central  R.  R.  Co.  v.  Forsvthe,  159  U.  S.  46,  61,  15  Sup.  Ct.  1020, 
40  L.  Ed.  71 ;  United  States  v.  Grand  Rapids  &  I.  R.  Co.  (C.  C.) 
154  Fed.  131,  136;  Northern  Pacific  R.  Co.  v.  Sanders  (C  C.)  47 
Fed.  604,  609-612. 

It  is  the  function  and  duty  of  the  officers  of  the  judicial  depart- 
ment of  the  United  States,  a  function  and  duty  which  they  may  not 
renounce,  to  exercise  their  own  independent  judgments  in  the  deter- 
mination of  the  questions  whether  or  not  acts  of  executive  officers 
are  authorized  by  law,  even  though  such  officers  have  already  decided 
the  questions.  Deming  v.  McClaughry,  113  Fed.  639,  640,  641,  51 
C.  C.  A.  349,  350,  351;  Hartman  v.  Warren,  76  Fed.  157,  162,  22 
C.  C.  A.  30,  36;  Webster  v.  Luther,  163  U.  S.  331,  342,  16  Sup.  Ct. 
963,  41  L.  Ed.  179;  United  States  v.  Tanner,  147  U.  S.  661,  663, 
13  Sup.  Ct.  436,  37  L.  Ed.  321 ;  Merritt  v.  Cameron,  137  U.  S.  542, 
11  Sup.  Ct.  174,  34  L.  Ed.  772;  United  States  v.  Graham,  110  U. 
S.  219,  3  Sup.  Ct.  582,  28  L.  Ed.  126;  Swift  Co.  v.  United  States, 
105  U.  S.  691,  26  L.  Ed.  1108.  The  facts  stated  in  the  amended  com- 
plaint were  ample  to  invoke  the  jurisdiction  of  the  court  below  to 
determine  the  question  whether  or  not  the  defendants  were  authorized 
by  law  to  collect  the  charges  it  was  alleged  they  demanded,  and  wheth- 
er or  not  they  were  authorized  by  law  to  destroy  the  water  rights  and 
homestead  rights  for  the  failure  of  their  owners  to  pay  these  charges. 

[3]  Another  objection  to  the  complaint  is  that  it  evidences  a  cause 
of  action  against  the  United  States.  This  contention  is  presented  in 
numerous  forms,  such  as  that  the  defendants  are  the  officers  of  the 
United  States  and  their  acts  are  the  acts  of  the  United  States,  that  an 
injunction  against  their  acts  would  constitute  an  interference  with  the 
use  and  possession  of  the  property  of  the  United  States,  the  water  of 
its  reservoir,  and  would  compel  specific  performance  of  its  contracts. 
If  the  acts  of  the  defendants  done  and  threatened  were  authorized 
by  law,  they  might  be  the  acts  of  the  United  States  against  which 
a  court  of  equity  would  grant  no  relief.  But  if  the  averments  of  the 
complaint  are  true,  and  in  deciding  the  question  now  under  consid- 
eration they  must  be  assumed  to  be  so,  these  acts  are  unauthorized  by 
and  contrary  to  law.  They  are,  therefore,  not  the  acts  of  the  United 
States,  and  a  suit  to  enjoin  their  performance  is  not  a  suit  against 
the  United  States,  or  a  suit  to  interfere  with  its  property,  or  a  suit 
to  compel  specific  performance  of  its  contracts.  It  is  a  suit  to  enjoin 
officers  of  the  United  States  from  unlawfully  interfering  with  and 
diverting  its  water  from  those  persons  lawfully  receiving  and  entitled 
to  receive  it,  from  unlawfully  preventing  the  United  States  from 
discharging  its  duties  and  performing  its  contracts,  to  the  irreparable 
injury  of  the  plaintiff  and  its  shareholders.  That  an  executive  officer 
is  committing  or  about  to  commit  acts  unauthorized  by  or  in  violation 
of  law,  to  the  irreparable  injury  of  the  property  rights  of  the  plain- 
tiff, is  a  good  cause  of  action  against  such  officer  for  injunctive  relief. 


MAOBUDBB  V.  BELLE  FOUBCHB  VALLEY  WATER  USEBS'  ASS'N        531 

A  suit  against  him  for  such  a  cause  is  neither  a  suit  against  the 
United  States  nor  is  it,  or  the  injunction  against  such  acts  of  the  of- 
ficer, objectionable  either  on  the  ground  that  it  interferes  with  the  prop- 
erty of  the  United  States,  or  its  possession,  or  compels  the  specific 
performance  of  its  contracts  by  the  latter.  American  School  of  Mag- 
netic Healing  v.  McAnnulty,  187  U.  S.  94,  110,  111,  23  Sup.  Ct.  33, 
47  L.  Ed.  90 ;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  619,  620, 
32  Sup.  Ct.  340,  56  L.  Ed.  570;  Garfield  v.  Goldsby,  211  U.  S.  249, 
261,  29  Sup.  Ct.  62,  53  L.  Ed.  168;  Pennoyer  v.  McConnaughy,  140 
U.  S.  10,  12,  17,  11  Sup.  Ct.  699,  35  L.  Ed.  363;  Baker  v.  Swigart 
(D.  C.)  196  Fed.  569,  571;  Id.,  199  Fed.  865,  866,  118  C.  C.  A.  313; 
Swigart  v.  Baker,  229  U.  S.  187,  192,  33  Sup.  Ct.  645,  57  L.  Ed.  1143 ; 
United  States  v.  Cantrall  (C.  C.)  1'76  Fed.  949,  954. 

[4]  The  only  other  objections  to  the  complaint  are  that  it  fails  to 
shoW  that  the  plaintiff  or  its  shareholders  will  suffer  irreparable  injury 
from  the  unauthorized  and  illegal  acts  of  the  defendants,  and  that 
it  does  disclose  the  fact  that  they  have  an  adequate  remedy  at  law. 
The  remedy  at  law  which  counsel  assert  the  plaintiff  and  its  share- 
holders have  consists  of  actions  at  law  against  the  United  States  for 
the  damages  they  have  sustained  by  their  deprivation  of  water  and 
by  the  cancellation  of  the  water  rights  and  homestead  rights  of  the 
shareholders  because  they  failed  to  pay  the  illegal  charges.  But  the 
remedy  at  law  which  precludes  relief  in  equity  must  be  as  prompt, 
efficient,  and  adequate  as  the  remedy  in  equity.  To  determine  the 
amounts  of  the  unauthorized  charges  for  operation  and  maintenance 
may  and  probably  will  require  the  examination  of  the  accounts  of  the 
receipts  and  disbursements  on  account  of  the  entire  project.  To  de- 
termine the  amounts,  if  any,  owing  by  the  shareholders,  may  and 
probably  will  require  the  examination  of  the  accounts  between  each 
of  the  complaining  shareholders  and  the  project.  The  considera- 
tion and  settlement  of  issues  dependent  upon  the  taking  of  accounts 
composed  of  many  items  is  one  of  the  great  heads  of  equity  juris- 
prudence, and  the  probable  necessity  for  such  an  accounting  is  in  it- 
self sufficient  to  sustain  the  jurisdiction  of  this  suit  by  a  court  of 
chancery.  Castle  Creek  Water  Co.  v.  City  of  Aspen,  146  Fed.  8,  13, 
14,  -76  C.  C.  A.  516,  521,  522,  8  Ann.  Cas.  660.  Nor  is  the  remedy 
of  an  action,  or  several  actions,  at  law  for  damages  that  will  be  sus- 
tained by  the  infliction  of  the  wrongs  alleged  on  account  of  the  collec- 
tion of  the  unlawful  charges,  or  the  destruction  of  the  homestead 
rights  and  water  rights  for  a  failure  to  pay  them,  as  prompt,  or  as 
efficient,  or  as  adequate,  as  the  prevention  by  this  suit  in  equity  of 
the  collection  of  the  unjust  charges  and  the  enforcement  of  the  illegal 
forfeitures,  and  the  adjudication  in  this  single  suit  of  the  legal  rights 
and  duties  of  all  the  parties  and  all  the  shareholders  by  a  court  of 
equity,  which,  with  its  power  to  apply  to  the  questions  at  issue  the 
learning  and  experience  of  its  chancellor  and  of  a  trained  accountant 
as  a  master,  is  so  much  better  equipped  than  a  jury  to  find  and  render 
a  just  decree  upon  such  issues.  The  plaintiff  and  the  shareholders 
have  no  adequate  remedy  at  law  for  the  wrongs  charged  in  this  com- 
plaint. 


532  133  C.  C.  A.  REPORTS 

Do  the  averments  of  the  complaint  set  forth  facts  which  show  an 
imminent  danger  of  irreparable  injury  to  the  plaintiff  and  its  share- 
holders from  the  acts  of  the  defendants?  Those  averments  disclose 
these  facts:  The  shareholders  of  the  plaintiff  are  farmers,  each  with 
a  small  number  of  domestic  animals,  with  modest  homes  and  limited 
means,  trying  to  cultivate  arid  lands  which  they  have  been  induced 
to  occupy  by  the  representations  of  the  defendants  that  they  would 
be  supplied  with  water  from  the  project  to  raise  crops  upon  these 
lands.  The  United  States  made  a  contract  with  the  plaintiff  and 
with  many  of  these  shareholders,  with  all  of  them  who  applied  for 
water  rights  before  1911,  that  water  would  be  supplied  to  them  in 
consideration  of  their  agreements  to  pay  for  the  construction  of  the 
works  after  their  completion,  and  to  pay  their  just  share  of  neces- 
sary operation  and  maintenance  charges.  The  defendants  have  de- 
manded and  collected  construction  charges  not  due,  operation  and 
maintenance  charges  unnecessary  and  unauthorized,  and  have  failed 
to  furnish  the  requisite  water  to  enable  these  farmers  to  raise  crops 
for  several  years,  until  some  of  them  are  financially  exhausted  and 
cannot  pay  many  of  the  charges,  and  for  their  failure  so  to  do  the 
defendants  threaten  to  deprive  them  of  the  use  of  the  water  and  to 
take  steps  to  destroy  their  water  rights  and  their  homestead  rights. 
The  plaintiff,  the  association,  has  guaranteed  the  payment  of  the  legal 
charges  against  its  shareholders,  and  has  a  lien  on  their  rights  for  such 
charges  that  it  pays,  and  it  depends  upon  assessments  upon  its  share- 
holders to  maintain  itself  and  to  discharge  its  duties.  The  injury  to 
these  farmers  by  their  threatened  loss  of  their  rights  to  the  water 
and  the  land,  by  turning  them  and  their  families  with  a  few  domestic 
animals  from  their  homes  and  their  hopes  of  a  comfortable  living 
therein,  may  not  be  measured  by  the  few  dollars  in  damages  they 
might  recover  after  the  delay  and  expense  of  trials  by  jury  to  recover 
the  salable  value  of  their  rights  to  the  land  and  the  water  which 
have  been  depreciated  and  are  being  constantly  depreciated  in  value 
by  the  alleged  acts  of  the  defendants,  nor  could  the  damage  to  the 
association  be  fairly  measured  or  recovered  by  such  actions  at  law. 
The  irreparable  injury  to  the  plaintiff  and  the  shareholders  by  the 
acts  of  the  defendants  is  fairly  shown  by  the  allegations  in  the  amend- 
ed complaint,  and  that  complaint  presents  facts  sufficient  to  state  a 
good  cause. jof  action  and  to  invoke  the  established  power  of  a  court 
of  chancery  to  grant  equitable  relief.  The  suit  may  not  be  lawfully 
dismissed  on  account  of  the  insufficiency  of  the  complaint. 

In  the  consideration  of  the  questions  thus  far  discussed  the  pre- 
sumption has  necessarily  been  indulged  that  the  averments  of  facts 
in  the  amended  complaint  are  true.  But. counsel  for  the  defendants 
contend  that  they  are  not  true,  and  that  the  evidence  before  the 
court  below  at  the  time  the  injunction  was  granted  established  this 
fact  so  clearly  that  the  court  below  ought  to  have  dissolved  the  re- 
straining order  and  to  have  denied  the  injunction.  The  restraining 
order  was  made  by  the  state  court  on  July  19,  1913.  On  August  6, 
•  1913,  after  the  removal  of  the  case  to  the  court  below,  the  defendants 
gave  notice  of  a  motion  to  dismiss  the  suit  and  to  dissolve  the  order. 
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which  was  heard  on  August  28,  1913,  and  resulted  in  an  order  that 
the  plaintiff  might  file  an  amended  complaint  and  the  defendants 
might  renew  their  motion.  On  October  8,  1913,  the  amended  com- 
plaint was  filed.  Thereupon  the  defendants  renewed  their  motion, 
and  the  plaintiff  made  a  motion  for  an  additional  restraining  order. 
These  motions  were  heard  on  the  complaint,  the  affidavits  presented 
by  the  respective  parties,  and  the  arguments  of  counsel  for  three 
days,  commencing  about  November  30,  1913,  and  then  the  court  grant- 
ed the  order  for  the  injunction  which  is  challenged  by  this  appeal. 
The  complaint  was  verified  on  information  and  belief  by  the  secre- 
tary of  the  association  and  by  124  of  its  shareholders.  It  was  sup- 
ported by  37  other  affidavits.  In  opposition  to  this  evidence  the  de- 
fendants produced  the  affidavits  of  the  defendants^  Magruder  and 
Walter.  About  40  exhibits,  consisting  of  the  contracts  between  the 
United  States  and  the  plaintiff,  the  articles  of  incorporation  of  the 
plaintiff,  the  forms  of  the  applications  used  by  the  shareholders,  the 
circulars  and  notices  respecting  the  project  issued  by  the  Secretary 
of  the  Interior  and  his  subordinates,  were  also  introduced  in  evi- 
dence. When  the  case  was  heard  below  the  defendants  had  not  an- 
swered the  complaint,  so  that  as  a  pleading  its  allegations  stood  ad- 
mitted. The  defendants  Magruder  and  Walter,  however,  in  their  af- 
fidavits denied  all  the  averments  of  material  facts  in  the  complaint 
which  tended  to  show  illegal  charges,  demands,  or  threats  by  them, 
or  any  of  the  defendants,  except  the  allegations  of  the  demand  for 
the  payment  of  construction  charges  prior  to  the  completion  of  the 
project  from  those  who  applied  for  water  rights  prior  to  January 
24,  1911.  They  asserted  in  their  affidavits  that  these  shareholders 
had,  by  a  contract  they  made  through  the  association  with  the  United 
States  on  that  date  and  by  their  subsequent  action,  estopped  them- 
selves from  relying  on  the  contract  of  October  25,  1905,  and  their 
applications  regarding  this  matter.  The  defendants  Magruder  and 
Walter  testified  that  no  illegal  or  excessive  charges  for  operation  and 
maintenance  had  ever  been  demanded,  either  on  account  of  expenses 
not  necessary  or  relevant  to  the  operation  of  the  Belle  Fourche  proj- 
ect, or  on  account  of  betterments.  They  denied  threats  of  cancella- 
tion of  water  or  homestead  rights  on  account  of  failure  to  pay  such 
charges. 

In  addition  to  the  averments  of  the  amended  complaint,  the  plain- 
tiff produced  the  affidavit  of  its  secretary  that  the  defendant  Magruder 
had  been  violating  the  restraining  order  by  giving  notices  to  share- 
holders, dated  October  25,  1913,  that  they  would  suffer  the  penal- 
ty of  1  cent  per  acre  per  month  for  the  unpaid  operation  and 
maintenance  charge  for  one  year  after  July  21,  1913,  of  2  cents  per 
acre  per  month  for  two  years  of  such  unpaid  charges,  3  cents  per 
acre  per  month  for  three  years  of  such  unpaid  charges,  and  so  on; 
that  in  compliance  with  a  request  for  an  itemized  statement  of  the 
expenditures  to  be  charged  against  the  project  the  defendants  fur- 
nished one  in  December,  1911,  or  January,  1912,  which  contained  an 
item  of  $78,000  for  betterments ;  and  that  the  plaintiff  had  been  fur- 
nished with  statements  of  expenses  incurred  in  detached  offices  not 
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connected  with  the  project.  The  plaintiff  insisted  that  the  provision 
of  the  contract  of  January  24,  1911,  between  the  plaintiff  and  the 
United  States,  which  provided  for  a  modification  of  the  stipulation 
of  the  contract  of  October  25,  1905,  to  the  effect  that  the  charges  for 
construction  should  fall  due  after  the  completion  of  the  contract,  upon 
which  provision  the  defendants  relied  in  part  for  the  estoppel  they 
claimed,  was  unauthorized  by  the  shareholders,  and  produced  a  copy 
of  the  resolution  of  the  shareholders  on  which  the  contract  of  Jan- 
uary 24,  1911,  was  founded,  which  seems  to  give  no  such  authority. 

[6]  From  this  brief  statemeni  of  the  course  of  this  suit  and  of 
the  evidence  before  the  court  below,  it  appears  that  the  order  for  the 
m junction  was  not  made  hastily,  but  after  elaborate  argimient  and 
deliberate  consideration,  that  there  had  been  no  answer  made  to  the 
complaint,  that  there  were  many  issues  of  fact  involved,  and  their 
decision  was  conditioned  by  conflicting  testimony.  The  discussion 
which  appears  in  the  earlier  part  of  this  opinion  and  the  legal  ques- 
tions suggested  by  the  evidence  leave  no  doubt  that  the  questions  of 
law  to  be  ultimately  determined  in  this  suit  are  grave  and  difficult, 
and  the  situation  of  the  parties  disclosed  by  the  complaint  and  the 
affidavits  was  such  that  it  might  well  have  appeared  to  the  court  be- 
low that  the  injury  of  the  plaintiff  and  its  shareholders  would  be 
certain,  great,  and  irreparable  if  the  injunction  should  not  be  issued, 
while  the  inconvenience  and  loss  to  the  defendants  would  be  incon- 
siderable i^  the  injunction  was  granted.  Now  the  question  in  this 
court  is  not  whether  or  not  it  would  have  issued  or  would  issue  the 
injunction  upon  the  evidence  before  it.  The  granting  or  dissolution 
of  an  interlocutory  injunction  rests  in  the  sound  judicial  discretion 
of  the  court  of  original  jurisdiction,  and  when  that  court  has  not  de- 
parted from  the  rules  and  principles  of  equity  established  for  its 
guidance,  its  orders  in  this  regard  may  not  be  reversed  by  the  appel- 
late court  without  clear  proof  that  it  abused  its  discretion.  It  is  to 
the  discretion  of  the  trial  court,  not  to  that  of  the  appellate  court, 
that  the  law  h^s  intrusted  the  power  to  grant  or  dissolve  such  an 
injunction,  and  the  question  here  is:  Does  the  proof  clearly  estab- 
lish an  abuse  of  that  discretion  by  the  court  below?  American  Grain 
Separator  Co.  v.  Twin  City  Separator  Co.,  202  Fed.  202,  206,  120 
C.  C.  A.  644,  648,  and  cases  there  cited. 

[8]  The  controlling  reason  for  the  existence  of  the  right  to  issue 
an  interlocutory  injunction  is  that  the  court  may  thereby  prevent  such 
a  change  of  the  conditions  and  relations  of  persons  and  property 
during  the  litigation  as  may  result  in  irremediable  injury  to  some 
of  the  parties  before  these  claims  can  be  investigated  and  adjudicated. 
A  preliminary  injunction  maintaining  the  existing  situation  may  prop- 
erly issue  whenever  the  questions  of  law  and  fact  to  be  ultimately 
determined  in  the  suit  are  grave  and  difficult,  and  injury  to  the  moving 
party  will  be  certain,  great,  and  irreparable  if  the  motion  is  denied, 
while  the  loss  and  inconvenience  to  the  opposing  party  will  be  in- 
considerable, and  may  well  be  indemnified  by  a  proper  bond,  if  the 
injunction  is  issued.  City  of  Newton  v.  Levis,  79  Fed.  715,  718,  25 
C.  C.  A.  161,  164;   Love  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  185  Fed. 
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321,  332,  107  C.  C.  A.  403,  414;  King  Lumber  Co.  v.  Benton,  186 
Fed.  458,  459,  108  C.  C.  A.  436,  437 ;  Carpenter  v.  Knollwood  Ceme- 
tery (C.  C.)  188  Fed.  856,  857;  Henry  Gas  Co.  v.  United  States,  191 
Fed.  132,  136,  111  C.  C.  A.  612,  616. 

A  careful  reading  and  thoughtful  consideration  of  the  amended 
complaint,  of  each  of  the  affidavits  and  exhibits,  in  the  light  of  these 
established  principles  of  equity,  have  convinced  that  there  is  no  such 
proof  in  this  case  of  an  abuse  of  discretion  by  the  court  below  by  its 
issue  of  the  injunction  as  would  warrant  a  reversal  of  its  order. 

The  order  from  which  the  appeal  was  taken  must  accordingly  be 
affirmed;   and  it  is  so  ordered. 

NOTE. 

Enoroacliiiieiit  by  Judioiary  on  EzeeutiTe  or  EzecutiTe  Departments. 

I.  In  GenebaXi. 

(U.  S.)  In  aU  matters  of  discretion,  and  In  regard  to  the  forms  of  proceed- 
ing, executive  acts  cannot,  in  any  form,  be  revised  or  corrected  by  the  Judicial 
department. — Astrom  v.  Hammond,  Fed.  Cas.  No.  506  (3  McLean,  107). 

(U.  S.)  The  assertion  of  a  plaintifiP  that  he  is  the  owner  of  a  tract  of  land, 
which  the  land  officers  of  the  government  treat  as  public  land,  does  not  take 
the  case  out  of  the  rule  that  the  judiciary  cannot  interfere  with  the  duties  of 
the  executive  officers  of  the  government,  unless  those  duties  are  of  a  character 
purely  ministerial,  involving  no  exercise  of  judgment  or  discretion,  and  where 
it  is  the  duty  of  these  officers  to  determine,  upon  all  the  facts,  whether  the  laud 
is  open  to  pre-emption  or  sale.— Litchfield  v.  Register,  76  U.  S.  (9  WaU.)  575. 
19  L.  Ed.  681. 

(U.  S.)  The  national  courts  cannot  rightfully  interfere  with  executive  ac- 
tion in  any  case  where  an  executive  officer  is  authorized  to  exercise  judgment 
or  discretion  in  the  performance  of  an  official  act. — Taylor  v.  Kercheval,  82 
Fed.  497. 

(U.  S.)  The  courts  cannot  properly  interfere  with  executive  action,  either 
by  mandamus  or  injunction,  in  a  matter  in  which  the  executive  officer  is  au- 
thorized to  exercise  his  judgment  or  discretion. — Dudley  v.  James,  83  Fed.  345. 

(U.  S.)  Relief  from  hardships  of  authorized  government  regulations  should 
be  sought  from  the  executive  department,  which,  under  expressly  delegated 
authority,  established  such  regulations,  rather  than  from  the  courts. — United 
States  V.  American  Express  Co.,  177  E^.  735. 

(Arlt.)  The  Governor  of  a  state  is  not  amenable  to  the  judiciary  for  the 
manner  in  which  he  performs,  or  for  his  failure  to  perform,  his  legal  or  con- 
stitutional duties. — ^Hawkins  v.  Governor,  1  Ark.  (1  Pike)  570,  33  Am.  Dec.  346. 

(Cal.)  Where  the  state  confers  on  a  board  of  public  officers  jurisdiction  to 
exercise  their  discretion  on  matters  within  their  power,  the  courts  cannot  re- 
view the  question  whether  the  discretion  was  properly  exercised,  especially  in 
the  absence  of  fraud  or  bad  faith  on  the  part  of  the  body  to  whom  the  power 
is  confined.— De  Merritt  v.  Weldon,  98  Pac.  537. 

(Colo.)  The  division  of  the  state  government  into  executive,  legislative,  and 
judicial  departments,  distinct  from  each  other  and  independent  of  each  other, 
does  not  make  their  respective  powers  absolute,  but  they  incidentally  are  af- 
fected by  the  action  of  other  departments. — Greenwood  Cemetery  Laud  Co.  v. 
Routh,  17  Colo.  156,  28  Pac.  1125,  31  Am.  St  Rep.  284. 

(Conn.)  That  a  judicial  proceeding  was  instituted  for  the  purpose  of  hav- 
ing purely  administrative  questions  determined  does  not  justify  its  dismissal, 
if  a  judicial  question  is  also  presented. — Woodmont  Ass'n  v.  Town  of  Milford, 
84  AtL  307,  85  Conn.  517. 

(Fla.)  The  exercise  of  some  authority',  discretion,  or  judgment  may  be 
incident  or  necessary  to  the  performance  of  administrative  or  ministerial  du- 
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ties ;  but  such  authority,  discretion,  or  judjnnent  is  subject  to  Judicial  review. 
—State  V.  Atlantic  Coast  Line  R.  Co.,  47  South.  969,  56  Fla.  617. 

(Fla.)  Action  by  an  administrative  officer  or  board  must  not  only  be  in  ac- 
cordance with  organic  law,  but  it  must  conform  to  applicable  valid  statutes, 
and  must  be  reasonable  in  its  operation,  and  such  an  action  is  subject  to  judi- 
cial review  as  to  matters  that  are  not  concluded  by  the  exercise  of  adminis- 
trative discretion  and  action. — State  v.  Louisville  &  N.  R.  Co.,  57  South.  175. 

(Idaho)  Under  the  Constitution  (article  2,  §  1),  recognizing  the  independ- 
ence of  the  **three  distinct  departments  of  government,*'  the  judicial  depart- 
ment cannot  prohibit  the  executive  department  from  acting  within  the  rec- 
ognized scope  of  that  branch  of  the  government — Stein  v.  Morrison,  75  Pac. 
246,  9  Idaho,  426. 

(IlL)  The  court  has  no  power  to  compel  the  Governor  to  perform  any  duty 
which  the  Constitution  or  the  law  may  impose  upon  him,  no  matter  how 
palpable  such  duty  may  be. — People  v.  Blssell,  19  111.  (9  Peck)  229,  68  Am. 
Dec.  591,  followed  in  Same  v.  Yates  (1865)  40  IlL  127. 

(111.)  Acts  of  officers  charged  with  discretionary  duties  in  the  exercise 
thereof  can  be  reviewed  by  the  courts  only  for  fraud,  accident,  or  mistake. — 
State  V.  Illinois  Cent.  R.  Co.,  92  N.  E'.  814,  246  111.  188. 

(111.)  Where  the  Constitution  or  the  legislative  branch  of  the  government 
has  delegated  to  an  executive  or  administrative  branch  a  duty  which  involves 
as  an  incident  to  its  performance  the  exercise  of  judgment  or  discretion,  as 
distinguished  from  judicial  power,  in  determining  the  suitability  or  fitness 
of  certain  matters  or  things,  such  exercise  is  not  subject  to  review  by  the  Ju- 
dicial branch.— Valley  v.  IlUnois  Tunnel  Co.,  178  lU.  App.  388. 

(La.)  Since  courts  have  no  power  to  promulgate  laws,  they  cannot  by  th^r 
process  compel  others  to  perform  their  official  duty  of  promulgating  laws  en- 
acted by  the  Legislature. — State  v.  Deslonde,  27  La.  Ann.  71. 

(La.)  To  divide  the  executive  powers  into  ministerial  and  political,  and 
for  the  courts  to  assume  the  right  to  enforce  performance  of  the  former,  would 
enable  the  courts  to  compel  the  performance  of  a  ministerial  duty  which  the 
best  policy  of  the  state  would  warrant  the  Grovemor  in  disregarding;  and 
hence,  where  the  executive  branch  of  the  government  is  intrusted  with  dis- 
cretionary powers,  or  when  political  i)owers  are  devolved  upon  it,  it  is  not 
amenable  to  judicial  process  controlling  the  exercise  of  those  powers. — State 
V.  Board  of  Liquidation,  42  La.  Ann.  647,  7  South.  706,  8  South.  577. 

(Mich.)  The  action  of  the  head  of  an  executive  department  of  the  state 
Is  not  judicial,  and  is  not,  therefore,  subject  to  any  direct  proceedings  for 
review  by  any  court — Ambler  v.  Auditor  General,  38  Mich.  746. 

(Mich.)  The  Supreme  Court  will  not  interfere  with  the  discretior  of  the 
Governor,  nor  subordinate  him  to  Its  process ;  nor  will  it  review  the  exercise 
of  political  and  executory  functions  when  they  are  not  ministerial,  and  would 
require  the  court  to  act  outside  of  judicial  authority. — People  v.  Board  of 
State  Auditors,  4  N.  W.  274,  42  Mich.  422. 

(Minn.)  The  exemption  of  executive  officers  of  the  state  government  from 
coercion  by  the  courts  in  the  performance  of  official  duties  is  not  a  personal 
privilege,  but  results  from  Const,  art.  3,  dividing  the  powers  of  the  government 
into  distinct  departments,  and  providing  that  no  person  belonging  to  one  of 
them  "shall  exercise  any  of  the  powers  properly  belonging  to  either  of  the 
others,"  except  as  expressly  provided ;  and  therefore  such  exemption  cannot  be 
waived.— State  v.  Dike,  20  Minn.  363  (Gil.  314). 

(Minn.)  The  rule  prohibiting  courts  from  controlling  the  official  conduct  of 
executive  officers  of  the  state  applies  to  the  state  auditor  while  acting  under 
Gen.  St.  1878,  c.  38,  §§  1,  2,  as  conamissioner  of  the  land  office. — State  v.  Whit- 
comb,  28  Minn.  56,  8  N.  W.  902. 

(Minn.)  The  legal  propriety  and  effect  of  the  action  of  officers  of  the  ex- 
ecutive department  of  the  state  may  be  determined  by  the  courts  when  the 
same  are  brought  in  question  in  causes  requiring  judicial  action.— State  v. 
Fidelity  &  Casualty  Ins.  Co.,  39  Minn.  538,  41  N.  W.  108. 

(Minn)  The  courts  cannot,  by  injunction,  mandamus,  or  other  process,  con- 
trol the  head  of  the  executive  department  of  the  state  in  the  discharge  of 
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any  executive  duty  Involving  the  exercise  of  discretion;  but  where  duties 
purely  ministerial  In  character  are  conferred  upon  such  officer,  and  he  re- 
fuses to  act,  or  assumes  to  act  in  violation  of  the  Constitution  and  laws  of 
the  state,  he  may  be  compelled  to  act  or  restrained  from  acting  by  the  courts 
at  the  suit  of  one  who  is  Injured  in  his  person  or  property. — Cooke  v.  Iverson, 
122  N.  W.  251. 

(Neb.)  The  Supreme  Court  cannot  attempt,  prior  to  an  actual  controversy 
arising,  to  direct  the  officers  charged  with  the  enforcement  of  a  law  as  to  their 
duty  in  putting  it  in  operation.— State  v.  Fleming,  97  N.  W.  1063,  70  Neb.  523, 
529. 

(Nev.)  The  courts  cannot  compel  the  Governor  to  perform  acts  which  would 
be  in  conflict  with  the  powers  and  prerogatives  conferred  upon  him  by  the 
Constitution. — State  v.  Dickerson,  113  Pac.  105. 

(N.  Y.)  The  courts,  as  a  general  rule,  will  not  interfere  with  the  exercise 
erf  the  discretion  vested  by  statute  In  administrative  officials,  in  the  absence 
of  convincing  proof  of  Improper  conduct  on  their  part,  or  unless  the  powers 
conferred  on  them  have  been  clearly  transgressed. — Holly  v.  City  of  New  York, 
112  N.  Y.  Supp.  797,  128  App.  Div.  499. 

(Okl.)  District  courts  have  no  Jurisdiction  to  control  the  action  of  the  Gov- 
ernor even  in  ministerial  acts. — State  v.  Huston,  113  Pac.  190,  27  Okl.  606. 

(Okl.)  The  courts  cannot  substitute  their  discretion  for  that  of  the  Gov- 
ernor or  acting  Governor,  or  nullify  any  of  his  official  acts,  where  it  does 
not  appear  that  he  has  usurped  power  or  violated  the  law. — E)x  parte  Hawkins, 
136  Pac.  991. 

(Tex.)  A  statute  giving  to  the  courts  the  right  of  Interfering  with  the  pow- 
ers of  the  executive  officers  in  managing  the  fiscal  affiairs  of  the  state  in 
their  executive  capacity  is  unconstitutionfid. — Houston,  T.  &  B.  R.  Co.  v.  Ran- 
dolph, 24  Tex.  317. 

(Tex.)  When  the  Constitution  confers  power  upon  one  department  of  the 
government,  it  must  be  exercised  In  the  manner  pointed  out,  to  the  exclusion 
of  all  other  means  or  manner  of  exercising  it. — Snodgrass  v.  State,  150  S.  W. 
178. 

(Wis.)  The  courts  cannot  interfere  with  the  exercise  of  discretion  com- 
mitted to  state  and  municipal  administrative  officers. — State  v.  Rose,  122  N. 
W.  751,  140  Wis.  360. 

n.  Intebfebence  with  Pabtiotjlab  Executive  Acts, 

i.  In  General, 

(U.  S.)  Though  a  subpoena  duces  tecum  may  issue  to  the  President  of  tlie 
United  States  to  obtain  the  production  of  a  letter  for  use  in  evidence  on  a 
trial  for  treason,  the  President  may,  in  his  discretion,  withhold  the  letter,  or 
any  part  thereof,  but  cannot  delegate  his  privilege  to  the  prosecuting  attorney. 
—United  States  v.  Burr,  Fed.  Cas.  No.  14,694. 

(U.  S.)  Where  a  claim  for  fees  as  marshal  is  presented  to  the  department 
for  allowance,  and  the  department,  in  the  exercise  of  its  discretion,  suspends 
action  upon  them  until  proper  vouchers  are  furnished,  or  other  reasonable 
requirements  are  complied  with,  the  courts  should  not  assume  Jurisdiction  un- 
til final  action  is  taken  or  is  deferred  for  an  unreasonable  time. — United 
States  V.  Fletcher,  147  U.  S.  664, 13  Sup.  Ct.  434,  37  L.  Ed.  322,  following  City 
•  of  New  Orleans  v.  Paine,  147  U.  S.  261,  13  Sup.  Ct.  303,  37  L.  Ed.  162. 

(U.  S.)  The  enforcement  of  the  continuance  by  a  Hawaiian  street  railway 
company  of  a  10-minute  schedule  on  certain  of  its  lines,  upon  the  ground  that 
the  public  convenience  demands  such  a  schedule,  is  not  within  the  limits  of 
the  judicial  power,  and  is  totally  Inconsistent  with  the  power  to  regulate  the 
management  of  the  street  railway  In  this  respect,  which  is  ultimately  vested 
by  Rev.  Laws  Hawaii  §  843  (Sess.  Laws  1905,  Act  No.  78),  in  the  executive 
authorities. — Honolulu  Rapid  Transit  &  Land  Co.  v.  Territory  of  Hawaii,  29 
Sup.  Ct  55,  211  U.  S.  282,  53  L.  Ed.  186. 

(U.  S.)  The  bounds  of  Judicial  authority  are  not  transcended  by  the  ap- 
pointment by  a  court  of  a  water  commissioner  charged  with  the  duty  of  dis- 
tributing the  waters  of  a  river  among  the  various  irrigation  canals  according 
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to  the  adjudged  priorities,  and  imposing  upon  the  parties  a  pro  rata  liability 
for  his  salary. — Montezuma  Canal  Co.  v.  Smithville  Canal  Co.,  31  Sup.  Ct. 
67,  218  U.  S.  371,  54  L.  Ed.  1074,  reversing  decree  89  Pac.  512,  11  Ariz.  99. 

(U.  S.)  The  courts  cannot,  under  the  guise  of  exerting  judical  power,  usurp 
merely  administrative  functions  by  setting  aside  an  order  of  the  Interstate 
Commerce  Commission  within  the  scope  of  the  power  delegated  to  such  com- 
missfon,  upon  the  ground  that  such  power  was  unwisely  or  inexpediently  ex- 
ercised. Decree,  Chicago  &  A.  R.  Co.  v.  Interstate  Commerce  Commission  (C. 
C.)  173  Fed.  930,  reversed. — Interstate  Commerce  Commission  v.  Illinois  Cent 
R.  Co.,  30  Sup.  Ot.  155.  215  U.  S.  452,  54  L.  Ed.  280 ;  Same  v.  Chicago  &  A.  R. 
Co.,  30  Sup.  Ct.  163,  215  U.  S.  479,  54  L.  Ed.  291. 

(U.  S.)  Congress  having  declared  that  certain  kinds  of  printed  matter 
shall  be  nonmailable,  and  that  the  mails  shall  not  be  used  to  accomplish  fraud- 
ulent schemes,  whether  certain  mail  matter  belongs  to  the  prohibited  class, 
or  whether  a  person  is  in  fact  making  a  fraudulent  use  of  the  mails,  is  within 
the  Jurisdiction  of  the  executive  branch  of  the  government,  the  determination 
of  which  is  not  reviewable  by  the  courts  if  sustained  by  any  credible  evidence. 
—Missouri  Drug  Co.  v.  Wyman,  129  Fed.  623. 

(U.  S.)  The  validity  of  the  title  of  the  United  States  to  land  purchased  and 
occupied  by  it  as  a  military  fort,  and  the  identification  and  definite  bound- 
aries of  the  land,  are  matters  within  the  scope  of  the  powers  and  duties  of  the 
executive  department  of  the  government  to  determine,  and  not  subject  to 
judicial  scrutiny  on  the  trial  of  a  criminal  case. — United  States  v.  Holt,  168 
Fed.  141. 

(U.  S.)  The  decision  of  the  Postmaster  General  to  discontinue  a  mail  trans- 
portation service  cannot  be  reviewed  by  the  courts. — Miller  v.  United  States, 
47  Ct  CL  146. 

(Cal.)  The  proceedings  authorized  by  Act  March  17,  1897  (St.  1897,  p.  138, 
c.  110),  providing  for  the  registration  of  land  titles  through  proceedings  in 
the  superior  court,  whereby  the  oflaclal  certificate  will  always  show  the  state 
of  title,  are  judicial,  and  not  administrative,  and  hence  do  not  infringe  the 
constitutional  provision  for  the  division  of  governmental  functions. — Robin- 
son V.  Kerrigan,  90  Pac.  129. 

(Colo.)  Const  art  4,  §  5,  provides  that  the  (Jovemor  shall  be  the  com- 
mander in  chief  of  the  military  forces  of  the  state,  except  when  they  are 
called  into  actual  service  of  the  United  States,  and  that  he  shall  be  empowered 
to  call  out  the  militia  to  suppress  insurrections.  Section  2  vests  in  him  the 
supreme  executive  power  of  the  state,  and  Laws  1897,  p.  204,  c.  63,  §  2,  de- 
clares that  when  an  insurrection  in  the  state  exists  or  is  threatened,  the  Gov- 
ernor shall  order  out  the  National  Guard  to  suppress  it  Heldf  that  the  Crov- 
emor  having  declared  that  a  state  of  insurrection  existed  in  a  county,  and 
having  ordered  out  the  militia  to  suppress  it,  his  determination  of  the  exist- 
ence of  such  insurrection  was  not  subject  to  review  by  the  courts. — In  re 
Moyer,  85  Pac.  190,  35  Colo.  159,  117  Am.  St  Rep.  189. 

(D.  C,)  Although  there  might  be  some  such  question  made  as  to  the  strict 
correctness  of  the  construction  placed  by  the  Secretary  of  War  upon  Act 
Cong.  Feb.  2,  1901,  c.  192,  31  Stat.  748  (U.  S.  Comp.  St  1901,  p.  784),  provid- 
ing for  the  reorganization  and  increase  of  the  army,  yet  the  court  cannot 
properly  be  asked  to  solve  the  doubt,  and  control  and  reverse  the  action  of 
the  Secretary,  as  against  the  construction  that  has  been  adopted  and  acted 
upon  in  the  administration  of  the  affairs  of  his  department,  and  by  which 
the  rights  of  others  may  be  affected. — ^United  States  v.  Root,  22  A^).  D.  C. 
419. 

(Ga.)  The  issuance  of  executions  by  the  comptroller  general,  to  collect  the 
public  revenue  due  to  the  state,  is  the  act  of  the  executive  department  of  the 
government;  and  the  courts  have  no  power  to  prescribe  the  kind  or  suffi- 
ciency of  the  evidence  which  shall  be  necessary  to  authorize  the  process  of 
execution  to  issue  against  defaulting  ofi^cers  or  agents,  or  to  restrain  that  de- 
partment in  pursuing  this  course. — Scofield  v.  Perkerson,  46  Ga.  350. 

(Ga.)    The  courts  cannot  suspend  the  operation  of  a  contract  in  the  making 
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of  which  the  Governor  participated,  in  the  exercise  of  his  discretionary  pow- 
ers.—Peeples  V.  Byrd,  25  S.  E.  677,  98  Ga.  688. 

(Ga.)  The  action  of  the  Governor  in  suspending  a  railroad  commissioner 
as  expressly  allowed  by  Act  Oct  14,  1879  (Laws  1878-79,  p.  125),  being  en- 
tirely discretionary,  is  not  subject  to  review  by  the  courts.— Gray  v.  McLen- 
don,  67  S.  E.  859. 

(Idaho)  The  motives  which  prompt  the  chief  executive  of  a  state  to  issue 
warrant  for  the  rendition  of  a  prisoner  are  not  the  proper  subjects  ot  judicial 
inquiry.— Ex  parte  Moyer,  85  Pac.  897,  12  Idaho,  250,  118  Am.  St.  Rep.  214 ; 
Ex  parte  Pettibone,  85  Pac.  902,  12  Idaho,  246 ;   Ex  parte  Haywood,  Id. 

(Idaho)  The  question  as  to  whether  it  is  expedient  for  the  state  board  of 
land  commissioners  to  sell  lands  in  fee  while  there  is  an  outstanding  lease 
thereon,  and  the  land  cannot  be  occupied  by  the  purchaser  for  a  number  of 
years  after  the  sale,  is  addressed  solely  to  the  judgment  of  the  land  board 
vested  in  them  by  the  Constitution  and  statutes,  and  cannot  be  controlled  by 
the  courts.— Pike  v.  State  Board  of  Land  Com*rs,  113  Pac.  447;  State  v. 
Hoover,  Id.  455. 

(111.)  The  requirement  of  Quo  Warranto  Act,  §  1,  that  the  Attorney  Gen- 
eral and  state's  attorney  must  obtain  leave  before  filing  an  information  in  the 
nature  of  a  quo  warranto,  though  public  rights  only  are  Involved,  is  not  an 
infringement  on  the  power  of  the  executive  department ;  the  judiciary  not  be- 
ing granted  any  power  to  coerce  that  department — Pe<H?le  v.  Union  Consol. 
Elevated  Ry.  Co.,  105  N.  E.  12,  263  111.  32. 

(Ind.)  Though  a  township  board  of  finance  is  not  a  judicial  body  when 
acting  on  a  bond  given  by  a  bank  desiring  to  become  a  public  depository  un- 
der Bums'  Ann.  St  1908,  §§  7522-7546,  sections  7534  and  7537,  granting  an  ap- 
peal from  an  action  of  the  board  to  the  circuit  or  superior  court,  are  not 
unconstitutional.  Rehearing,  88  N.  B.  673,  denied. — Board  of  Finance  of 
Clark  Tp.  v.  State,  89  N.  E.  367. 

(Kan.)  Though  the  police  judge  of  a  city  of  the  second  class  exercises  judi- 
cial functions,  he  is  not  a  repository  of  judicial  power  within  Const  art  3, 
^  1,  vesting  the  judicial  power  in  certain  courts,  where  the  Legislature  can 
require  him  to  notify  the  county  attorney  of  violations  of  the  prohibitory  liq- 
uor law  which  comes  to  his  knowledge,  and  to  furnish  the  county  attorney  tiie 
names  of  the  witnesses  by  whom  such  violations  may  be  proven  under  penalty 
of  fine  and  forfeiture  of  his  office.  Gen.  St  1901,  §  2462.— State  v.  Keener, 
97  Pac.  860. 

(Ky.)  Since  the  Governor  is  the  supreme  civil  authority  in  the  state,  and 
by  virtue  of  his  office,  as  commander  in  chief  of  the  militia,  may  call  the* 
same  into  active  service  in  his  discretion,  the  exercise  of  such  discretion  is  not 
subject  to  restraint  or  control  by  the  courts,  because  to  do  so  would  be  an 
interference  by  the  judiciary  with  the  executive  department. — Franks  v. 
Smith,  134  S.  W.  484,  142  Ky.  232. 

(La.)  A  court  cannot  compel  a  police  jury  to  impose  a  tax,  in  obedience  to 
a  law  directing  it  so  to  do. — Claiborne  v.  Police  Jury,  7  Mart.  (O.  S.)  5. 

(IVIinn.)  The  courts  of  the  state  have  no  jurisdiction  of  an  action  to  compel 
the  Governor  of  the  state  to  make  an  allotment  of  public  lands  in  conformity 
with  a  legislative  grant — St  Paul  &  C.  Ry.  Co.  v.  Brown,  24  Minn.  517. 

(Minn.)  The  colonel  of  a  regiment  of  the  state  militia  was  suspended  from 
command,  and  the  lieutenant  colonel  of  the  regiment  ordered  to  take  the  com- 
mand thereof,  by  orders  of  the  Governor,  as  commander  in  chief.  Held,  that 
an  application  by  the  colonel  for  leave  to  file  an  information  in  the  nature  of 
quo  warranto  against  the  lieutenant  colonel  should  be  denied,  as  the  orders, 
so  far  as  they  affected  the  right  and  duty  of  the  latter,  related  to  purely 
military  operations,  with  which  the  courts  should  not  interfere ;  the  military 
authority  of  the  Governor  being  evidently  intended  by  the  Constitution  to  be 
supreme.— State  v.  Harrison,  34  Minn.  526,  26  N.  W.  729. 

(Minn.)  The  district  court  has  jurisdiction  of  the  state  auditor  as  respects 
the  control  and  disposition  of  a  deposit  made  by  an  insurance  company  for 
the  benefit  of  policy  holders,  and  in  which  the  state,  as  such,  has  no  interest — 
JBLayne  v.  MetropoUtan  Trust  Co.  (Minn.)  69  N.  W.  916, 67  Minn,  245. 
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(Miss.)  The  action  of  the  board  of  control  of  the  penitentiary  with  rela- 
tion to  the  working  of  convicts,  there  being  no  charge  of  corruption  or  official 
misconduct.  Is  not  reviewable  by  the  courts,  so  far  as  it  is  within  the  scope 
of  its  authority,  granted  by  a  constitutional  act  of  the  Legislature. — Henry 
V.  State,  39  South.  8r>6,  87  Miss.  1. 

(Mo.)  Although,  in  cases  in  which  the  act  of  Congress  vests  the  officers  of 
government  with  an  absolute  discretion  in  determining  the  rights  of  parties 
claiming  land,  the  courts  cannot  interfere,  yet,  where  titles  have  emanated, 
and  a  contest  arises,  the  courts  must  determine  the  validity  of  the  titles,  and 
decide  upon  the  legality  of  the  acts  of  the  officers. — Perry  v.  O^Hanlon,  11 
Mo.  585,  49  Am.  Dec.  100. 

(Neb.)  Cobbey*s  Ann.  St.  1007,  §  5514,  in  so  far  as  it  assumes  to  authorize 
an  appeal  from  the  decision  of  the  county  board  upon  the  question  of  whether 
a  proposed  drain  will  be  conducive  to  the  pubUc  health,  convenience,  and  wel- 
fare and  is  necessary  for  the  reclamation  of  land,  is  void,  for  the  question  of 
drainage  is  a  matter  of  governmental  or  administrative  policy,  and  the  power 
to  exercise  control  over  administrative  bodies  cannot  be  conferred  upon  the 
courts  by  the  Legislature.— In  re  Johannes,  120  N.  W.  176,  83  Neb.  689; 
Johannes  v.  Thayer  County,  Id. 

(Neb.)  Comp.  St  1909,  c.  89,  art  4,  providing  for  the  formation  of  drainage 
districts  and  prescribing  Judicial  procedure  to  be  followed,  is  not  violative 
of  Const  art.  2,  §  1,  dividing  the  powers  of  state  government  into  three  de- 
partments.— Drainage  Dist.  No.  1  v.  Richardson  County,  125  N.  W.  796,  86 
Neb.  355. 

(N.J.)  The  courts  have  no  power  to  compel  the  Governor  to  produce  in 
court  any  pai>er  wtdch  his  official  duty,  In  his  opinion,  requires  him  to  with- 
hold.—Thompson  V.  German  Val.  R.  Co.,  22  N.  J.  Eq.  (7  C.  E.  Green)  111. 

(N.  Y.)  A  finding  by  a  justice  of  the  Supreme  Court  that  rioting  was  om- 
tlnually  occurring  his  county  and  a  call  on  the  brigadier  general  of  the  Na- 
tional Guard  to  aid  in  suppressing  the  same,  as  authorized  by  Military  Law, 
§  115,  held  not  objectionable  as  a  usurpation  of  the  constitutional  preroga- 
tives of  the  Governor  as  commander  in  chief  of  the  military  forces  of  the 
state.— People  ex  rel.  Welch  v.  Bard,  103  N.  E.  140,  209  N.  Y.  304,  affirming 
order  142  N.  Y.  Supp.  1140,  157  App.  Dlv.  943. 

(Okl.)  The  action  of  the  Governor  In  convoking  the  Legislature  at,  or  ad- 
journing It  to,  a  place  other  than  the  seat  of  government  when  In  his  opinion 
the  public  safety  or  welfare,  or  the  safety  or  health  of  the  members  require, 
such  convoking  or  adjournment  having  been  separately  concurred  in  by  a  two- 
thirds  vote  of  all  the  members  elected  to  each  branch  of  the  Legislature  as 
expressly  allowed  by  Const  art  6,  §  14,  is  conclusive  upon  and  not  subject 
to  review  by  the  courts. — Coyle  v.  Smith,  113  Pac.  944. 

(Okl.)  The  appointment  of  commissioners  charged  with  the  duty  of  se- 
lecting jurors  is  not  necessarily  an  executive  function,  and  the  power  to  make 
such  appointment  may  properly  be  conferred  upon  the  judge  of  the  district 
court.— Remer  v.  State,  109  Pac.  247. 

(Pa.)  It  seems  reasonable  that  the  governor  of  a  state,  to  whom  is  sent 
a  libelous  deposition  concerning  the  character  of  a  public  officer,  should  ex- 
ercise his  own  judgment  with  respect  to  the  propriety  of  producing  it  in  an 
action  for  libel,  and  he  cannot  be  compelled  to  do  so. — Gray  v.  Pentland,  2 
Serg.  &  R.  23. 

(Pa.)  The  Governor  cannot  be  compelled  by  attachment  to  disclose,  In  aid 
of  an  Investigation  before  a  grand  jury,  secrets  of  the  business  of  the  execu- 
tive department  which  he  does  not  think  best  to  reveal;  nor  can  he  or  his 
agents  be  controlled  by  the  courts  in  the  manner  of  exercising  the  executive 
function.— Appeal  of  Hartranft,  85  Pa.  St  433,  27  Am.  Rep.  667. 

(S.  C.)  Const  art.  7,  §  1,  imposes  exclusively  on  the  Governor  the  duty  to 
determine  whether  there  has  been  a  compliance  with  the  Constitution  pre- 
paratory to  the  ordering  of  an  election  for  the  formation  of  a  new  county, 
and  courts  have  no  power  to  Interfere  with  him  In  the  exercise  of  his  dlscre- 
tloa— Lamar  v.  Croft,  53  S.  B.  540,  73  S.  C.  407. 
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(S.  C.)  Whether  a  proposed  new  county  embraces  the  same  territory  as 
was  embraced  In  a  proposed  county  voted  on  within  four  years  is,  under  the 
Constitution,  exclusively  for  the  Governor. — State  v.  Ansel,  58  S.  E.  933,  78 
S.  C.  331. 

(S.  C.)  Whether  a  petition  by  the  residents  of  a  portion  of  a  county  for 
an  election  to  determine  whether  territory  in  question  should  be  taken  from 
one  county  and  added  to  another  should  be  granted  is  a  matter  for  the  Gov- 
ernor, with  which  the  courts  cannot  interfere. — State  v.  Blease,  80  S.  Ei.  263. 

(Wash.)  Under  Const,  art  3,  §  7,  declaring  that  the  Governor  may,  on  ex- 
traordinary occasions,  convene  the  Legislature  by  proclamation,  it  is  his  ex- 
clusive province  to  determine  whether  an  occasion  for  an  extra  session  exists, 
and  his  conclusion  Is  not  reviewable  by  the  courts. — State  v.  Fair,  76  Pac. 
731,  35  Wash.  127.  102  Am.  St  Rep.  879. 

(W.  Va*.)  A  court  of  equity  has  no  power  to  enjoin  the  governor  of  a  state, 
either  in  his  private  or  official  capacity,  or  any  officer  or  person  acting  under 
his  authority  as  governor,  against  removing  the  papers  and  movable  property 
of  the  several  state  offices  from  the  dty  of  Charlestown  to  the  city  of  Wheeling 
pending  the  determination  of  the  validity  of  the  act  providing  for  the  tem- 
porary removal  of  the  state  government  to  the  city  of  Wheeling;  the  powers 
and  duties  springing  from  said  act  under  the  Constitution  being  executive, 
and  of  such  nature  that  enjoining  the  Governor  from  executing  such  an  act 
would  be  an  invasion  by  the  judiciary  of  executive  powers  conferred  upon  the 
Governor.— Slack  v.  Jacob,  8  W.  Va.  612. 

(W.  Va.)  An  order  of  the  Governor  suppressing  an  issue  of  a  paper  having 
some  circulation  in  territory  under  martial  law,  and  tending  to  encite  further 
disturbance,  held  not  reviewable  by  the  court — Hatfield  v.  Graham,  81  S.  E. 
533. 

(Wis.)  St  1898,  §  2533a,  providing  the  circuit  judges  shall  appoint  jury 
commissioners  in  certain  counties,  is  not  unconstitutional,  as  imposing  duties 
of  an  executive  or  administrative  character  on  judicial  officers. — State  v. 
Anson,  112  N.  W.  475. 

2,  By  Mandamus, 

The  courts  may  compel  an  executive  officer  to  perform  a  mere  ministerial 

— (U.  S.)  Marbury  v.  Madisin,  5  U.  S.  (1  Cranch)  137,  2  L.  Ed.  60 ;  United 
States  V.  Schurz,  102  U.  S.  378,  26  L.  Ed.  167 ;  Noble  v.  Union  River 
Loggtog  R,  Co.,  147  U.  S.  165,  13  Sup.  Ct  271,  37  L.  Ed.  123,  affirming 
20  D.  C.  555 '       '^ 

(Ala.)    Tennessee  &  C.  R.  Co.  v.  Moore,  36  Ala.  371 ; 

(Cal.)  Middleton  v.  Low,  30  Cal.  596;  Stuart  v.  Haight,  39  Cal.  87; 
Harpending  v.  Same,  39  Cal.  189,  2  Am.  Rep.  432 ; 

(Colo.)  Greenwood  Cemetery  Land  Ca  v.  Routt,  17  Colo.  156,  28  Pac. 
1125,  31  Am.  St  Rep.  284 ; 

(D.  C.)    United  States  v.  Bayard,  5  Mackey,  428 ; 

(Ga.)    Bonner  v.  State,  7  Ga.  473; 

(Ind.)    Governor  v.  Nelson,  6  Ind.  496 ;   Baker  v.  Kirk,  33  Ind.  517 ; 

(Kan.)    Martin  v.  Ingham,  38  Kan.  641,  17  Pac.  162 ; 

(Md.)    Magruder  v.  Swann,  25  Md.  173; 

(Minn.)    Minnesota  &  P.  R.  Co.  v.  Sibley,  2  Minn.  13  (Gil.  1) ; 

(^lont)    CJhumasero  v.  Potts,  2  Mont.  242 ; 

(Neb.)     State  v.  Thayer,  31  Neb.  82,  47  N.  W.  704 ; 

(Nev.)     State  v.  Blasdel,  4  Nev.  241 ; 

(N.C.)    Gotten  v.  Ellis,  52  N.  C.  (7  Jones,  Law)  645; 

(Ohio)     State  v.  Chase,  5  Ohio  St.  528 ; 

(Tex.)    Kuechler  v.  Wright,  40  Tex.  600. 

The  courts  have  no  power  to  compel,  by  mandamus,  an  executive  officer  to 
perform  an  act  which  is  discretionary  with  him. 
— (U.  S.)     United  States  v.  Seaman,  58  U.  S.  (17  How.)  225,  15  L.  Ed.  226 ; 
Gaines  v.  Thompson,  74  U.  S.  (7  Wall.)  347,  19  L.  Ed.  62;    Browning 
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▼.  McGarrahan,  76  U.  S.  (9  WalL)  298,  19  L.  Ed.  579;   United  States 

V.  Black,  128  U.  S.  40,  9  Sup.  Ct.  12,  32  L.  Ed.  354 ; 
(D.  C.)    United  States  v.  Boutwell,  3  McArthur,  172 ; 
(Ga.)    Bonner  v.  State,  7  Ga.  483 ; 
(La.)     State  v.  Dubuclet,  28  La.  Ann.  85;    Same  v.  Johnson,  Id.  932; 

Same  v.  Cavanac,  30  La.  Ann.  237 ; 
(Md.)    Green  v.  Pnrnell,  12  Md.  329; 
(Mich.)    People  v.  Auditor  General,  38  Mich.  746; 
(Pa.)    Commonwealth  v.  Wickersham,  66  Pa.  St  (16  P.  F.  Smith)  134 ; 
(Tex.)    General  Land  OflSce  (3om'rs  v.  Smith,  5  Tex,  471;    Bledsoe  v. 

International  R,  Co.,  40  Tex.  537. 

The  courts  have  no  power  to  compel,  by  mandamus,  the  Governor  of  a  state 
to  perform  any  act  which  it  may  be  his  duty  to  perform  in  his  political  ca- 
pacity, or  which  he,  ofllcially,  is  required  to  perform  by  the  institution  or 
laws  of  the  state. 
— (Ark.)    Hawkins  v.  Governor,  1  Ark.  570,  33  Am.  Dec.  346; 
(Fla.)    Towle  v.  State,  3  Fla.  202 ;   State  v.  Drew,  17  Fla.  67 ; 
(Ga.)     State  v.  Towns,  8  Ga.  360 ; 
(111.)    People  V.  Blssell,  19  111.  (9  Peck)  229,  68  Am.  Dec  591;    Same  v. 

Dubois,  3,3  lU.  9;    Same  v.  Yates,  40  111.  126; 
and.)    Hovey  v.  State,  127  Ind.  588,  27  N.  E.  175,  distinguishing  Gray  v. 

Same,  72  Ind.  567; 
(La.)     State  v.  Warmoth,  22  La.  Ann.  1,  2  Am.  Rep.  712;    Id.,  24  La. 

Ann.  351,  13  Am.  Rep.  126 ;   State  v.  Board  of  Liquidation,  42  La.  Ann. 

647,  7  South.  706,  8  South.  577; 
(Me.)     In  re  Dennett,  32  Me.  508,  54  Am.  Dec.  602 ; 
(Md.)    Miles  v.  Bradford,  22  Md.  170,  85  Am.  Dec.  643 ; 
(Minn.)    Chamberlain  v.  Sibley,  4  Minn.  309  (Gil.  228) ;    Rice  v.  Austin, 

19  Minn.  103  (Gil.  74),  18  Ajn.  Rep.  330;   Western  R,  Co.  v.  De  Graff, 

27  Minn.  1,  6  N.  W.  341 ; 
(Miss.)    Vicksburg  &  M.  R.  Co.  v.  Lowry,  61  Miss.  102,  48  Am.  Rep.  76; 
(Mo.)     State  ex  rel.  Bartley  v.  Fletcher,  39  Mo.  388 ; 
(N.  J.)    State  V.  (Jovemor,  25  N.  J.  Law  (1  Dutch.)  331 ; 
(R.  I.)    Mauran  v.  Smith,  8  R.  I.  192,  5  Am.  Rep.  564 ; 
(Tenn.)    Jonesboro,  F.  B.  &  B.  G.  Turnpike  Co.  v.  Brown,  67  Tenn.  (8 

Baxt.)  490,  35  Am.  Rep.  713 ;   Bates  v.  Taylor,  87  Tenn.  (3  Pickle)  319, 

11  S.  W.  266,  3  L.  R.  A.  316. 

The  courts  have  Jurisdiction  to  compel  a  state  auditor  or  comptroller  to 
issue  a  warrant  for  a  sum  due  a  public  officer  for  salary. 
— (Cal.)    People  v.  Whitman,  6  Cal.  659 ; 
(Iowa)    Bryan  v.  Cattell,  15  Iowa,  538. 

(U.  S.)  The  issuance  of  a  mandamus  to  control  the  action  of  the  Postmaster 
General  In  respect  to  the  performance  of  a  merely  ministerial  act,  to  which 
the  relator's  right  is  completed  by  virtue  of  an  act  of  Congress,  and  as  W 
which  the  Postmaster  General  has  no  discretion,  does  not  infringe  the  exclu- 
sive function  of  the  executive  department — Kendall  v.  United  States,  37  U. 
S.  (12  Pet.)  524,  9  L.  Ed.  1181. 

(U.  S.)  The  court  cannot  entertain  an  appeal  from  the  decision  of  the  Secre- 
tary of  the  Navy,  nor  revise  his  judgment  in  any  case  where  the  law  author- 
ized him  to  exercise  his  discretion ;  nor  can  it  by  mandamus  control  his  dis- 
cretion in  matters  committed  to  his  care  in  the  ordinary  discharge  of  official 
duty.— Decatur  v.  Paulding,  39  U.  S.  (14  Pet.)  497,  10  L.  Ed.  559^ 

(U.  S.)  A  mandamus  will  not  lie  against  the  Secretary  of  the  Navy,  at  the 
instance  of  an  officer  in  the  navy,  to  enforce  payment  of  his  pay. — Brashear 
V.  Mason,  47  U.  S.  (6  How.)  92,  12  L.  Ed.  357. 

(U.  S.)  A  mandamus  will  only  lie  against  an  officer,  compelling  him  to  do 
some  ministerial  act,  where  the  laws  require  him  to  do  it;  and  therefore 
where  the  United  States  were  the  plaintiffs,  and  a  verdict  was  rendered  for 
defendant  for  a  certain  amount,  the  Secretary  of  the  Treasury  cannot  be  com- 
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pelled  by  mandamus  to  credit  the  defendant  upon  the  books  of  the  treasurer 
with  the  amount  of  the  verdict,  especially  where  there  has  been  no  appropria- 
tion made  by  law  for  payment — Reeslde  v.  Walker,  52  U.  S.  (11  How.)  272, 
13  L.  Ed.  693,  affirming  EJx  parte  Reeslde,  Fed.  Cas.  No.  11,656  (Brunner,  Col. 
Cas.  571,  1  Hayw.  &  H.  363). 

(U.  S.)  Where  the  Secretary  of  the  Treasury  refused  to  pay  a  judge  of  the 
territory  of  Minnesota  his  salary  for  the  unexpired  term  of  his  office,  from 
which  he  had  been  removed  by  the  President  of  the  United  States,  a  court 
has  no  power  to  Interfere  by  mandamus. — United  States  v.  Guthrie,  58  U.  S. 
(17  How.)  284,  15  L.  Ed.  102. 

(U.  S.)  Where  a  statute  directed  the  Commissioner  of  Patents  to  grant  a 
reissue  of  patents  In  certain  cases  to  assignees,  It  was  the  duty  of  the  com- 
missioner to  decide  whether  the  applicant  was  an  assignee,  with  such  Interest 
as  entitled  him  to  a  reissue,  within  the  meaning  of  the  statute ;  and.  If  he  has 
decided  that  the  applicant  Is  not  entitled  to  It,  a  court  will  not  Interfere  by 
mandamus. — Commissioner  of  Patents  v.  Whlteley,  71  U.  S.  (4  Wall.)  522, 
18  L.  Ed.  335. 

(U.  S.)  The  court  will  not  Interfere  by  mandamus  to  compel  the  Issuing 
of  the  patent  for  lands  In  a  case  where  numerous  questions  of  law  and  facts 
arise,  and  where  the  exercise  of  Judicial  functions  of  the  proper  officers  Is  re- 
quired.— United  States  v.  General  Land  Office  Commissioner,  72  U.  S.  (5  Wall.) 
563,  18  L.  Ed.  692. 

(U.  S.)  Mandamus  will  not  lie  to  compel  a  public  officer  to  do  a  particular 
thing  which  his  superior  in  authority  has  lawfully  ordered  him  not  to  do. — 
Butterworth  v.  United  States,  112  U.  S.  50,  5  Sup.  Ct  25,  28  U  Ed.  656. 

(U.  S.)  The  treaty  between  the  United  States  and  Mexico,  of  July  4,  1868 
(15  Stat.  679),  for  the  adjudication  of  claims  of  citizens  of  either  country 
apon  the  government  of  the  other,  provides  (articles  2  and  5)  that  the  deci- 
sion of  the  commissioners  or  of  the  umpire  shall  be  conclusive  upon  each 
claim  decided  upon,  and  that  the  presidents  of  both  nations  will  give  "full 
effect  to  such  decisions,  without  any  objection,  evasion,  or  delay  whatsoever,*' 
and  that  the  result  of  the  proceedings  shall  be  a  final  settlement  of  every 
claim  upon  either  government,  and  that  the  government  entitled  to  a  balance 
upon  a  settlement  of  all  the  claims  should  distribute  it  to  the  claimants  In 
whose  favor  awards  had  been  made.  An  award  was  made  in  favor  of  one 
Benjamin  Well.  The  Mexican  government  afterwards  complained  that  this 
award  was  made  on  a  fraudulent  claim,  and  requested  the  United  States  to 
have  It  retried,  though  the  finality  of  the  award,  as  between  the  governments, 
was  not  questioned,  and  the  Installments  due  upon  it  were  paid  by  Mexico. 
Act  Cong.  June  18,  1878,  §§  1,  5  (20  Stat.  144),  provided  that  the  Secretary  of 
State  should  receive  all  moneys  paid  by  Mexico  In  pursuance  of  the  treaty, 
and  should  pay  the  same  to  the  parties  In  whose  favor  the  awards  had  been 
made,  but  that  (section  5),  there  being  charges  of  fraud  as  to  the  award  in 
favor  of  Well,  the  president  was  requested  to  Investigate  the  same,  and  that 
if.  In  his  opinion,  the  case  should  be  retried,  he  was  authorized  to  withhold  the 
payment  of  that  award  until  the  case  "shall  be  retried  and  decided,  in  such 
manner  as  the  governments  of  the  United  States  and  Mexico  may  agree,  or 
until  congress  shall  otherwise  direct."  Congress  never  directed  otherwise,  nor 
was  the  case  retried,  although  on  July  13,  1882,  the  President  negotiated  a 
convention  with  Mexico  for  the  rehearing  of  the  case  by  a  joint  commission, 
which  convention  was  rejected. by  the  Sehate.  In  1889  the  assignee  of  the 
award  to  Well  petitioned  In  the  Supreme  Court  of  the  District  of  Columbia 
for  a  mandamus  to  compel  the  Secretary  of  State  to  pay  him  the  moneys 
paid  by  Mexico  on  the  Well  award.  Held,  that  the  political  department  still 
had  control  of  the  matter,  and  that  the  judicial  department  had  no  power  to 
grant  a  mandamus.— United  States  v.  Blaine,  139  U.  S.  306,  11  Sup.  Ct.  607, 
35  L.  Ed.  183. 

(Ariz.)  Mandamus  will  not  lie  to  the  Governor  of  a  territory  to  sign  a  war- 
rant on  the  treasurer  for  funds  for  a  territorial  asylum  at  the  Instance  of  the 
directors  of  the  asylum. — Board  of  Directors  of  Territorial  Insane  Asylum 
V.  Wolfley,  22  Pac  383. 
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(Cal.)  The  courts  have  power  to  compel,  by  mandamus,  state  officers  to 
issue  warrants  for  money  due  under  a  contract  with  the  state. — People  ▼. 
Broolts,  16  Cal.  11. 

(CaL)  Under  Act  April  1,  1876,  {  4,  "to  provide  for  a  supply  of  water  tor 
the  university  and  for  the  asylum  for  the  deaf,  dumb  and  blind,"  the  power 
to  approve  or  disapprove  of  the  appraisal  made  under  the  act  is  vested  in  the 
Governor,  and  his  discretion  cannot  be  controlled  by  mandamus. — Berryman 
V.  Perkins,  55  Cal.  483. 

(D.  C)  Mandamus  will  not  Lssue  to  compel  the  Secretary  of  the  Treasury 
to  pay  a  claim  against  the  United  States. — Mississippi  v.  Durham,  4  Mackey, 

.Ml  »•  I. 

(D.  C.)  Since  the  Secretary  of  the  Treasury  is  vested  with  power  to  ascer- 
tain, by  inquiry,  who  are  the  employes  of  the  government  entitled  to  the  20 
per  cent,  increase,  under  Act  Cong.  Feb.  28,  1867,  mandamus  will  not  lie  to 
interfere  with  his  decision. — United  States  v.  Boutwell,  7  D.  C.  64. 

(111.)  When  a  bill  has  become  a  law  by  reason  of  the  failure  of  the  (xov- 
emor  to  return  the  same  with  his  objections  within  10  days,  whatever  may 
be  the  duty  of  the  Governor  with  reference  to  the  law,  he  cannot  be  coerced 
by  mandamus  to  perform  the  same. — People  v.  Hatch,  33  111.  9. 

(111.)  The  court  cannot  by  mandamus  compel  a  Governor  to  deposit  with 
the  Secretary  of  State  a  bill  which  has  been  passed  by  the  General  Assembly, 
and  which  has  not  been  returned  by  the  Governor  within  the  time  limited. — 
Marshall  v.  Moses,  40  111.  126. 

(111.)  Mandamus  lies  to  compel  state  officers  to  receive  goods  offered  pur- 
suant to  a  contract  between  the  petitioner  and  the  state,  and  to  compel  the 
Issuanc  by  them  of  warrants  In  payment  for  goods  received  under  the  con- 
tract.— People  V.  Secretary  of  State,  58  111.  90. 

(111.)  The  Supreme  Court  cannot  compel  the  Governor  to  call  an  election, 
since  one  department  of  the  government  has  no  power  to  Interpose  against  the 
co-ordinate  department. — People  v.   Cullom,   1()0  IlL  472. 

(Ind.)  The  Governor  of  a  state  will  not  be  compelled  by  mandamus  to  is- 
sue a  commission  to  a  duly-elected  auditor  of  a  county,  where  it  api)ears  that 
prior  to  the  election  an  affidavit  was  filed  with  the  Governor,  stating  that 
theretofore  the  person  so  elected  had  been  treasurer  of  said  county,  and  had 
failed  to  account  for  money  that  came  Into  his  hands. — ^Hovey  v.  State,  127 
Ind.  588,  27  N.  E.  175,  22  Am.  St.  Rep.  66:i. 

(La.)  The  courts  cannot  compel  the  secretary  of  state  to  promulgate  a  law 
alleged  to  have  been  passed  by  the  Legislature,  the  remedy  being  with  the 
legislative  or  the  executive  department. — State  v.  Deslonde,  27  La.  Ann.  71. 

(La.)  Under  Code  Prac.  art.  834,  providing  that  mandamus  "may  be  di- 
rected to  public  officers  to  compel  them  to  fulfill  any  of  the  duties  attached 
to  their  office,"  constitutional  executive  officers  are  not  exempt  from  Judicial 
authority  to  compel  them  to  perform  specific  duties  Imposed  upon  them  by 
law.— State  v.  Houston,  40  La.  Ann.  393,  4  South.  50,  8  Am.  St  Rep.  532. 

<Mlch.)  The  courts  have  no  jurisdiction  to  compel  the  Governor  to  comply 
with  the  acts  of  Congress  requiring  him  to  certify  that  a  certain  ship  canal 
had  been  constructed  according  to  the  acts  of  Congress,  when  he  is  satisfied 
that  such  Is  the  fact.— Sutherland  v.  State,  29  Mich.  320. 

(Mich.)  The  Supreme  Court  has  no  Jurisdiction,  by  mandamus,  to  coerce 
or  direct  the  action  of  the  board  of  state  auditors,  as  they  are  made  an  inde- 
pendent tribunal  by  the  Constitution  of  the. state. — People  v.  Board  of  State 
Auditors,  32  Mich.  191. 

(Mich.)  As  to  duties  imposed  upon  it  by  statute,  as  distinguished  from  du- 
ties imposed  by  the  Constitution,  the  board  of  state  auditors  is  subject  to  the 
Judicial  power,  which  may  compel  performance  of  such  duties  by  mandamus. 
—People  V.  Board  of  State  Auditors,  42  Mich.  422,  4  N.  W.  274. 

(Minn.)  Where  a  duty  Is  Imposed  upon  an  executive  officer  of  the  state  as 
such  officer,  and  not  upon  such  incumbent  as  a  private  person,  the  Judicial 
department  will  not  Interfere  to  compel  the  performance  of  such  duty. — Rice 
V.  Austin,  19  Minn.  103  (Gil.  74),  18  Am.  Rep.  330 ;  State  v.  Dike,  20  Minn. 
363  (GIL  314). 
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(Minn.)  Under  Gen.  St.  1878,  c.  38,  §§  1,  2,  establishing  a  land  office,  and 
declaring  that  the  state  auditor  shall  be  ex  officio  commissioner  of  the  land 
office,  and  shall  have  general  charge  and  supervision  of  lands  belonging  to 
the  state,  the  auditor,  while  acting  as  commissioner  of  the  land  office,  is  an 
executive  officer  of  the  state,  and  his  official  acts  are  not  subject  to  control 
by  mandamus. — State  v.  Whltcomb,  28  Minn.  50,  8  N.  W.  902 ;  Same  v.  Braden, 
40  Minn.  174,  41  N.  W.  817. 

(Minn.)  An  executive  officer  of  the  state  is  not  subject  to  the  control  or 
interference  of  the  judiciary  in  the  performance  of  duties  belonging  to  him  as 
an  executive  officer,  and  no  act  done,  or  threatened  to  be  done,  by  him  in  his 
official  capacity,  can  Le  brought  under  judicial  control  or  Interference  by  man- 
damus or  Injunction,  even  when  the  act  is  purely  ministerial. — Secombe  v. 
Kittelson,  29  Minn.  555,  12  N.  W.  519. 

(Mo.)  Under  the  constitutional  provision  giving  the  Supreme  Court  juris- 
diction to  Issue  writs  of  mandamus,  the  court  has  power  to  take  jurisdiction, 
and  issue  a  conditional  writ  to  the  Governor  of  the  state,  and  after  a  return 
of  the  writ  will  determine  whether  that  officer  Is  subject  to  It  or  not. — ^Pacific 
R.  Co.  V.  Price,  23  Mo.  353,  66  Am.  Dec.  673. 

(Mo.)  Const  art.  3,  divides  the  power  of  government  into  three  depart- 
ments, legislative,  executive,  and  judicial,  and  declares  that  no  persons  in 
charge  of  one  department  shall  exercise  any  powers  properly  belonging  to 
either  of  the  others,  except  where  permitted  by  the  Constitution.  Article  5, 
§1 1,  4,  5,  vest  the  supreme  executive  power  In  the  Governor,  require  him  to  see 
that  the  laws  are  faithfully  executed,  and  to  perform  such  duties  as  are  pre- 
scribed by  law.  Article  14,  §  6,  provides  that  he  shall  take  an  oath  to  demean 
himself  faitlifully  In  office.  Held,  that  mandamus  will  not  He  to  compel  him 
to  perform  any  duty  pertaining  to  his  office,  ministerial  or  political,  and 
whether  commanded  by  the  Constitution  or  by  some  law  passed  on  the  sub- 
ject—State ex  rel.  Robb  v.  Stone,  120  Mo.  428,  25  S.  W.  376,  41  Am.  St  Rep. 
705,  23  L.  R.  A.  194. 

(Mont)  Const  art  4,  §  1,  prohibiting  any  one  department  of  the  state 
government  from  exercising  any  of  the  powers  belonging  to  the  other,  does 
not  prevent  the  courts  from  controlling  by  mandamus  the  exercise  by  the 
state  executive  of  a  purely  ministerial  duty. — State  v.  Smith,  57  Pac.  449,  23 
Mont  44. 

(Neb.)  The  theory  that  the  judiciary,  In  issuing  a  mandamus  to  a  member 
of  the  executive  branch  of  the  government,  is  Indirectly,  and  In  violation  of 
the  CJonstltutlon,  exercising  power  properly  belonging  to  the  executive  depart- 
ment, has  been  repudiated  by  a  long  line  of  decisions  in  the  state. — State  v. 
Savage,  90  N.  W.  898,  64  Neb.  684,  judgment  modified  on  rehearing  91  N.  W. 
557,  64  Neb.  684. 

(N.  C.)  The  courts  may  control  the  actions  of  the  state  treasurer,  as  an 
agent  of  the  executive  department,  only  so  far  as  such  actions  may  be  minis- 
terial and  not  discretionary,  and  may  be  required  as  a  part  of  his  duty. — 
Raleigh  &  A.  Air-Line  R.  Co.  v.  Jenkins,  68  N.  C.  499;  Id.,  502. 

(Ohio)  The  courts  may,  by  mandamus,  comi)el  a  state  auditor  to  issue  notes 
to  a  bank  which  has  compiled  with  the  law  and  Is  entitled  to  the  Issue.— Citi- 
zens' Bank  of  Steubenvllle  v.  Wright,  6  Ohio  St.  318. 

(Tenn.)  Under  Const,  art  3,  prescribing  the  duties  of  the  Governor,  and 
Mill.  &  V.  Code,  §§  10^,  1146,  providing  that  it  shall  be  his  duty  to  issue  a 
commission  or  certificate  of  election  to  each  person  elected  Representative  to 
Congress,  a  court  of  chancery  has  no  jurisdiction  of  a  bill  to  enjoin  the  Gov- 
ernor from  Issuing  a  certificate  of  election  to  Congress  to  an  applicant,  as  the 
official  action  of  the  executive  cannot  be  restrained  by  the  courts. — Bates  v. 
Taylor,  87  Tenn.  (3  Pickle)  319,  11  S.  W.  266,  3  L.  R.  A.  316. 

(Tex.)  The  district  court  has  no  jurisdiction,  by  a  writ  of  mandamus  or 
otherwise,  to  control  the  action  of  the  commissioner  of  the  general  land  office 
In  the  Issuance  of  railroad  certificates. — Galveston,  B.  &  C.  N.  G.  Ry.  Co.  v. 
Gross,  47  Tex.  428. 

(Tex.)  The  district  court  has  no  power  over  the  state  comptroller  to  compel 
him  to  Issue  a  pension  certificate. — Chalk  v.  Darden,  47  Tex.  438. 
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(Wis.)  The  role  that  the  courts  cannot  control  or  Interfere  with  the  officers 
of  the  executive  department  of  the  state  does  not  prevent  them  from  issuing 
quo  warranto  to  determine  the  right  of  a  person  claiming  to  be  €k>yernor  to 
hold  that  office. — Attorney  General  v.  Barstow,  4  Wis.  567. 

(Wis.)  The  courts  may,  by  mandamus,  compel  a  state  treasurer  to  pay  over 
the  amount  of  official  salary  to  one  entitled  to  it  under  an  assignment  from 
the  officer  earning  it — State  v.  Hastings,  15  Wis.  75. 

(Wis.)  Where  the  secretary  of  state  is  required  by  statute  to  revoke  the 
license  of  a  foreign  corporation  which  has  violated  the  conditions  of  the  li- 
cense, the  Supreme  Court,  in  the  exercise  of  its  original  jurisdiction,  has 
power  to  issue  mandamus  to  compel  the  revocation. — State  v.  Doyle,  40  Wis. 
175,  22  Am.  Rep.  692. 

S.  By  Injunction, 

(U.  S.)  The  President  of  the  United  States  cannot  be  restrained  by  injunc- 
tion from  carrying  into  effect  an  unconstitutional  act  of  Congress,  nor  will  a 
bill  for  that  purpose  be  received  by  the  Supreme  Court,  whether  the  President 
is  described  by  his  official  title  or  simply  as  a  citizen  of  a  state. — ^Mississippi 
v.  Johnson,  71  U.  S.  (4  Wall.)  475,  18  L.  Ed.  437. 

(U.  S.)  While  the  head  of  a  governmental  department  is  not  subject  to 
mandamus  or  injunction  in  matters  involving  the  exercise  of  discretion,  yet 
such  writ  may  be  issued  against  the  Secretary  of  the  Interior,  where  he  at- 
tempts, without  authority  of  law,  to  annul  the  action  of  his  predecessor  in 
office,  approving  the  location  of  a  railroad's  right  of  way  over  public  lauds. — 
Noble  V.  Union  River  Logging  R.  Co.,  147  U.  S.  165,  13  Sup.  Ct.  271.  37  U 
Ed.  123. 

(U.  S.)  A  surveyor  acting  under  special  instructions,  based  upon  an  opinion 
of  the  Secretary  of  the  Interior,  surveyed  an  old  French  grant,  and  reported 
the  same  to  the  surveyor  general.  Protests  were  filed  against  the  survey ;  but 
the  surveyor  general  approved  the  same,  and  forwarded.it,  together  with  the 
protests  and  evidence,  to  the  Commissioner  of  the  General  Land  Office.  The 
latter  accepted  the  survey  in  part,  but  reserved  the  remainder  for  further  con- 
sideration, meantime  directing  the  surveyor  general  to  withhold  the  filing  of 
the  triplicate  plats  from  the  local  land  office.  The  matter  was  then  referred 
to  the  Secretary  of  the  Interior,  who  held  that  the  survey  did  not  comply  with 
the  decision  of  his  predecessor,  and  directed  a  new  survey.  Held,  that  the 
action  of  the  surveyor  general  and  the  Commissioner  did  not  exhaust  the  au- 
thority of  the  land  department,  but  that  the  matter  was  still  lawfully  pending 
therein,  and  the  courts,  therefore,  had  no  authority  to  enjoin  the  obliteration 
of  the  old  survey,  or  the  making  of  the  new  one. — City  of  New  Orleans  v. 
Paine,  147  U.  S.  261,  13  Sup.  Ct.  303,  affirming  51  Fed.  833,  2  0.  C.  A.  516,  2 
U.  S.  App.  330. 

(U.  S.)  Equity  has  no  jurisdiction  of  a  bill  on  behalf  of  plaintiff  and  aU 
other  citizens  similarly  situated  to  enjoin  a  county  supervisor  of  registration 
from  performing  duties  prescribed  by  state  registration  laws,  on  the  ground 
that  such  laws  are  unconstitutional,  and  operate  to  deprive  plaintiff  and  oth- 
ers of  their  right  to  vote.— Green  v.  Mills,  69  Fed.  852,  16  C.  0.  A.  516,  25  U. 
S.  App.  383. 

(U.  S.)  Where  the  Public  Service  Commission  or  other  body  possessing  leg- 
islative authority  with  executive  power  to  put  its  acts  into  effect  enacts  an 
unconstitutional  rule  or  order,  it  may  be  enjoined  by  the  courts  from  enforcing 
it— Delaware,  L.  &  W.  R.  Co.  v.  Stevens,  172  Fed.  595,  following  Prentis  v. 
Atlantic  Coast  Line  Co.  (U.  S.  Sup.  Va.)  211  U.  S.  210,  29  Sup.  Ct  67,  53  L. 
Ed.  150. 

(ArlL)  Under  the  special  act  creating  the  St  Francis  drainage  district  (Acts 
1905,  p.  444)  authorizing  the  district  board  to  elect  a  district  engineer  for  the 
term  of  two  years,  the  courts  cannot  enjoin  the  board  from  employing  a  cer- 
tain engineer  who  had  been  elected. — Seitz  v.  Meriwether,  169  S.  W.  1175. 

(Colo.)  In  voting  on  amendments  to  a  state  constitution  the  voters  exercise 
a  legislative  function,  and  constitute  a  part  of  the  legislative  branch  of  the 
state  government,  and  hence  the  Supreme  Court  has  no  jurisdiction  to  enjoin 
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the  secretary  of  state  from  publishing  such  proposed  amendments  prior  to 
their  being  voted  on  as  required  by  the  Constitution,  though  such  amendments, 
If  adopted,  may  be  invalid.— People  v.  Mills,  70  Pac.  322,  30  Colo.  262. 

(D.  C.)  The  head  of  the  executive  department  of  a  government  cannot  be 
enjoined  from  enforcing  the  execution  of  a  general  law  affecting  only  public 
rights.— Grant  v.  Cooke,  7  D.  C.  165. 

(Ind.)  Under  the  provisions  of  the  Constitution  and  statutes  of  Indiana, 
certified  copies  of  the  returns  of  the  votes  cast  for  Lieutenant  Governor  are 
required  to  be  transmitted  to  the  speaker  of  the  House  of  Representatives,  in 
the  care  of  the  secretary  of  state,  and  the  courts  have  no  authority  to  stop,  by 
injunction,  these  certified  returns  in  the  hands  of  the  secretary  of  state,  as  he 
is  the  mere  custodian  thereof,  and  is  bound  by  positive  law  to  deliver  them 
to  the  speaker  of  the  House  of  Representatives,  whose  duty  it  is  to  open  them 
in  the  presence  of  both  houses  of  the  General  Assembly. — Smith  v.  Myers,  109 
Ind.  1,  9  N.  E.  692,  58  Am.  Rep.  375. 

(Mass.)  A  court  of  equity  has  no  power  to  restrain  the  secretary  of  state 
from  issuing  a  city  charter  on  the  ground  that  the  statute  authorizing  such 
charter  is  unconstitutional. — Larcom  v.  Olin,  160  Mass.  102,  35  N.  E.  113. 

(Minn.)  Injunction  will  not  lie  to  restrain  the  Governor  of  the  state  from 
doing  an  act  in  his  official  capacity.— Western  R.  Co.  v.  De  Graff,  27  Minn.  1, 
6  N.  W.  341. 

(N.  Y.)  An  injunction  cannot  be  granted  to  restrain  the  acts  of  officers  of 
the  state,  who  are  proceeding  under  authority  of  the  law  of  the  state,  not 
even  though  the  judge  to  whom  the  application  is  made  deems  the  statute  un- 
constitutional.— Thompson  v.  Commissioners  of  Canal  Fund,  2  Abb.  Prac.  248. 

(Okl.)  The  execution  of  orders  given  by  the  President  of  the  United  States 
for  the  removal  of  intruders  from  government  land  will  not  be  interfered  with 
by  injunction,  the  courts  having  no  jurisdiction  over  the  executive  department 
of  the  government — Guthrie  v.  Hall,  1  Okl.  454,  34  Pac.  380. 

(Wis.)  The  courts  are  not  bound  to  desist  from  enjoining  a  wrongful  act  be- 
cause the  wrongdoer  is  the  Governor  or  a  person  acting  by  his  direction. — 
Ekem  v.  McGovern,  142  N.  W.  595,  154  Wis.  157,  46  L.  R.  A.  (N.  S.)  796. 

4.  Pardon,  Parole,  or  Suspension  of  Sentence. 

(Cal.)  Pen.  Code,  §  1203,  amended  by  Act  April  6,  1911  (St  1911,  p.  689), 
authorizing  the  court  judge,  or  justice  to  suspend  sentence  during  good  be- 
havior, is  not  invalid  as  an  encroachment  on  the  executive. — Ex  parte  Gian- 
nlni,  122  Pac.  831. 

(Conn.)  Pub.  Acts  1905,  c.  142,  §  4,  as  amended  by  Pub.  Acts  1911,  c.  106, 
I  1,  relative  to  the  suspension  of  sentence  as  construed,  held  not  invalid  as 
conferring  the  pardoning  power  on  the  courts. — Belden  v.  Hugo,  91  Atl.  369. 

(Ind.)  The  power  of  staying  the  execution  of  a  death  sentence  pending  an 
appeal,  conferred  on  the  Supreme  Court  by  Rev.  St.  1881,  §  1888,  is  not  the 
granting  of  a  reprieve,  within  the  meaning  of  Const  art  5,  §  17,  giving  the 
Governor  that  power,  since  such  a  construction  would  annihilate  article  3,  § 
1,  which  creates  the  three  departments  of  government  and  renders  the  judi- 
cial independent  of  the  executive. — Parker  v.  State,  135  Ind.  534,  35  N.  E.  179, 
23  L.  R.  A.  859,  modifying  Butler  v.  Same,  97  Ind.  373. 

(Neb.)  Comp.  St  c.  50,  §  28,  which  makes  intoxication  a  misdemeanor,  af- 
fixes a  penalty  therefor,  and  provides  that  the  magistrate  before  whom  the 
conviction  is  had  may  remit  any  portion  of  such  penalty,  and  order  the  pris- 
oner discharged  upon  his  giving  information,  under  oath,  of  the  person  from 
whom  he  received  the  liquor  which  produced  the  intoxication,  is  not  objec- 
tionable as  conferring  a  pardoning  power  upon  magistrates,  which  is,  under 
Const  art  5,  §  13,  exclusively  conferred  on  the  Governor. — Pleuler  v.  State,  11 
Neb.  547,  10  N.  W.  481. 

(Neb.)  The  act  of  a  Governor,  revoking  a  parole  granted  under  O.  Code, 
{  570,  is  an  exercise  of  discretion,  not  reviewable  by  the  courts. — Ex  parte 
Owen,  131  N.  W.  914., 

(Okl.)  Inquiry  on  habeas  corpus  into  the  validity  of  a  pardon,  where  peti- 
tioner is  detained  by  the  warden  on  an  order  of  the  Governor  purporting  to 
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revoke  the  pardon,  Is  not  an  interference  with  the  executive  functions  of  the 
state. — Kx  parte  Crump,  135  Pac.  428, 

(Tex.)  Acts  32d  Leg.  c.  44,  held  not  unconstitutional  in  granting  a  right  to 
district  Judges  to  suspend  sentences,  within  the  provisions  of  Const,  art.  4,  §  11, 
granting  the  Governor  the  power  to  "reprieve"  or  grant  "commutations  of  sen- 
tences."—Snodgrass  V.  State,  150  S.  W.  162,  41  L.  R.  A.  (N.  S.)  1144. 

(Tex.)  Acts  33d  Leg.  c.  7,  relative  to  suspension  of  sentence,  held  valid,  and 
not  to  interfere  with  the  pardoning  power. — King  v.  State,  162  S.  W.  890. 

(Tex.)  In  view  of  Const,  art.  1,  §§  9,  19,  article  5,  S  6,  and  article  1,  §  12, 
the  Court  of  Criminal  Appeals  has  power  to  determine  whether  the  Governor 
can  revoke  a  conditional  pardon  merely  because  he  deems  it  ill  advised. — 
Ex  parte  Rice,  162  S.  W.  891. 

•  (Tex.)  Statutes,  under  which  district  attorney  and  district  Judge  may  grant 
immunity  to  witness  in  respect  to  matters  about  which  he  may  testify,  held 
not  to  violate  constitutional  provision  giving  pardoning  power  to  (Jovemor. — 
Ex  parte  Muncy,  163  S.  W.  29. 

5.  Election^  Appointment,  and  Removal  of  Officers, 

(U.  S.)  The  act  of  Congress  requiring  the  api>ointment  of  supervisors  of 
elections  by  Judges  of  the  (Circuit  Courts  is  not  objectionable,  as  requiring  the 
court  to  perform  nonjudicial  duties,  but  comes  within  the  authority  given 
to  Congress  by  the  Constitution  to  "vest  the  appointment  of  such  inferior  of- 
ficers as  it  thinks  proper  in  *  *  *  the  courts  of  law." — In  re  Supervisors 
of  Election,  Fed.  Cas.  No.  13,628  (2  Flip.  228). 

(Ala.)  The  courts  of  Justice  cannot  inquire  into  the  reasons  of  the  executive 
for  making  an  appointment  to  fill  a  vacancy,  if  the  executive  had  the  right 
to  make  the  appointment. — State  v.  Adams,  2  Stew.  231. 

(Ala.)  Where  the  Legtslature  established  a  new  Judicial  circuit,  and  elected, 
at  the  same  session,  one  of  its  members  as  the  Judge  thereof,  notwithstanding 
the  provision  in  the  Constitution  of  the  state  that  no  Senator  or  Representative 
shall,  during  the  time  for  which  he  is  elected,  be  appointed  to  any  dvil  office 
of  profit  which  shall  have  been  created,  etc.,  during  such  term,  it  was  held 
that  the  court  had  no  power  to  control  the  appointment,  by  any  inquiry  into 
the  constitutional  power  of  the  Legislature  to  make  the  election.---State  v. 
Paul,  5  Stew.  &  P.  40. 

(Ala.)  Notwithstanding  the  Constitution  confers  upon  the  Legislature  the 
right  to  elect  the  chancellor  and  Judges,  the  Judiciary  are  invested  with  au- 
thority to  try  and  determine  the  constitutional  qualifications  of  an  individual 
elected  by  the  two  houses  of  the  General  Assembly  to  a  Judgeship. — State  v. 
Porter,  1  Ala.  688,  overruling  Same  v.  Paul,  5  Stew.  &  P.  40. 

(Ala.)  Act  Dec.  12,  1892,  "to  establish  a  board  of  commissioners  of  police 
for  the  city  of  Birmingham,"  which  confers  on  the  probate  Judge  of  Jefferson 
county  the  power  to  appoint  the  commissioners,  is  not  unconstitutional  on 
that  account— Fox  v.  McDonald,  101  Ala.  51,  13  South.  416,  46  Am.  St  Rep. 
98,  21  L.  R.  A.  529. 

(Ark.)  Appeals  lie  only  to  review  Judicial  decisions.  Under  the  Constitu- 
tion, which  divides  the  powers  of  government  into  legislative,  executive,  and 
Judicial,  and  prohibits  any  person  belonging  to  one  department  from  exercising 
powers  belonging  to  another,  executive  officers,  such  as  registrars  of  election, 
cannot  be  constituted  a  court.  Hence  no  appeal  can  be  taken  to  a  court  from 
their  decision. — Ex  parte  Allen,  26  Ark.  9. 

(Ark.)  Under  the  Constitution,  the  determination  of  the  question  as  to 
whether  a  person  exercising  the  office  of  Governor  has  been  duly  elected  or 
not  Is  vested  exclusively  In  the  General  Assembly,  and  no  state  court  has  Ju- 
risdiction to  try  a  suit  In  relation  to  such  contest,  be  the  mode  or  form  what 
it  may,  whether  at  the  suit  of  the  Attorney  General,  or  on  the  relation  ot 
a  claimant  through  him,  or  by  an  individual  alone  claiming  a  right  to  the 
office.— State  v.  Baxter,  28  Ark.  129. 

(Ark.)  Const  1868,  art  6,  §19,  providing  that  contested  elections  for  Gov- 
ernor and  other  officers  therein  named  should  be  determined  by  the  General 
Assembly,  created  that  body  a  Judicial  tribunal,  with  exclusive  jurisdiction 
over  such  contesta — Baxter  v.  Brooks,  29  Ark.  173. 
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(Cal.)  In  and  by  a  law  dividing  a  county,  the  Legislature  gave  authority 
to  the  county  judges  of  the  two  counties  to  appoint  commissioners  to  ascertain 
and  settle  the  proportionate  amount  ot  indebtedness  to  be  assumed  by  each. 
Held,  that  such  appointment  was  the  proper  exercise  of  functions  Incident  to 
their  judicial  position,  and  the  appointment  was  therefore  valid. — Tuolumne 
V.  Stanislaus,  6  Cal.  440. 

(Cal.)  The  constitutional  provision  that  the  powers  of  the  state  should  be 
divided  into  legislative,  executive,  and  judicial,  and  that  the  members  of  one 
department  should  have  no  part  in  the  management  of  the  affairs  of  either 
of  the  other  departments,  refers  wholly  to  the  powers  of  the  state  government ; 
and  hence  it  is  not  violated  by  Act  April  1,  1878,  empowering  certain  of  the 
district  judges  to  appoint  members  of  a  city  police  board. — Staude  v.  Election 
Com'rs  of  C^ty  and  County  of  San  Francisco,  61  Cal.  313. 

(Cal.)  Const  art.  3,  providing  that  no  person  charged  with  the  exercise  of 
powers  properly  belonging  to  the  executive,  judicial,  or  legislative  department 
shall  exercise  any  functions  appertaining  to  either  of  the  others,  except  as  ex- 
pressly permitted  by  the  Constitution,  refers  to  the  respective  departments  of 
the  state  government  and  not  to  local,  county,  and  municipal  governments 
which  the  Legislature  might  establish;  and  a  superior  judge,  though  he  be 
classed  as  a  person  charged  with  the  exercise  of  powers  belonging  to  the 
judicial  department  of  the  state,  in  appointing  probation  officers,  as  expressly 
provided  by  Act  March  8,  1909  (St  1900,  c.  133),  which  officers  are  not  officers 
of  the  state  government,  but  minor  officers  of  the  local  county  government 
does  not  exercise  functions  intended  to  be  described  in  the  Constitution  as 
appertaining  to  the  executive  department  of  the  state. — Nicholl  v.  Koster,  108 
Pac.  302. 

(Colo.)  Where  the  executive  order  of  removal  of  the  fire  and  police  com- 
missioners of  the  city  of  Denver,  under  Charter  1893,  §  45,  is  questioned  by  the 
incumbent  the  courts  have  power,  and  it  is  their  exclusive  duty,  to  deter- 
mine whether  the  former  incumbent  or  the  new  appointee  is  entitled  to  the 
office.— In  re  Fire  &  EJxcise  Com'rs,  19  Colo.  482,  36  Pac.  234,  distinguishing 
Trimble  v.  People,  19  Colo.  187,  34  Pac.  981. 

(Fla.)  Where  the  GJovernor  instructs  a  tax  collector,  who  is  subject  to  sus- 
pension by  him,  to  pursue  a  stated  course  of  action  in  the  performance  of  an 
official  duty,  involving  private  rights,  and  the  comptroller  advises  such  officer 
to  pursue  a  contrary  course,  and  the  tax  collector  pursues  the  latter  course, 
and  the  Governor  suspends  him  for  doing  so,  and  the  courts  find  that  the 
course  advised  by  the  Governor  was  that  prescribed  by  law,  and  that  claimed 
to  have  been  advised  by  the  comptroller  contrary  to  law,  and  that  such  viola- 
tion of  law  was  within  the  grounds  for  which  the  Governor  is  authorized  to 
suspend  such  officer,  they  cannot  review  the  propriety  of  the  action  of  the  Gov- 
ernor in  making  the  suspension;  since,  under  Const,  art.  4,  §  15,  the  power 
of  review  is  in  the  Senate  alone. — State  v.  Johnson,  30  Fla.  499,  11  South.  855. 

(Ga.)  Where  two  persons  claim  the  right  to  the  office  of  clerk  of  the  court 
of  ordinary,  and  one  of  them  obtains  a  commission  from  the  Governor,  it  is 
competent  for  the  judiciary  to  go  behind  the  commission,  to  inquire  into  the 
validity  of  the  election,  and  to  decide  the  rights  of  the  contesting  parties,  not- 
withstanding the  Governor  may  have  issued  a  commission  to  one  of  them,  from 
the  evidence  before  him. — State  v.  Towns,  8  Ga.  360. 

(Ga.)  Act  1881,  making  it  the  duty  of  certain  judges  to  appoint  three  tree- 
holders  as  a  board  of  registration  and  election  managers  for  Savannah,  does 
not  contravene  the  constitutional  requirement  that  "the  legislative,  judicial, 
and  executive  powers  shall  forever  remain  separate  and  distinct,  and  no  per- 
son discharging  the  duties  of  one  shall  at  the  same  time  exercise  the  functions 
of  either  of  the  others."— Russell  v.  Cooley,  69  Ga.  215. 

(Idaho)  House  Bill  No.  92,  passed  by  the  twelfth  session  of  the  Legislature, 
authorizing  the  district  judge  of  the  judicial  district  in  which  a  drainage  dis- 
trict is  located  to  appoint  the  drainage  commissioners,  is  not  an  encroachment 
Dy  the  judicial  department  on  the  functions  of  the  executive  branch. — Elliott 
v.  McCrea,  130  Pac.  785,  23  Idaho,  524. 

(III.)  The  Governor  who  is  empowered  to  remove  any  officer  appointed  by 
him,  by  a  statute  which  is  silent  as  to  the  mode  of  removal,  may  adopt  such 
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mode  as  he  may  deem  proper  without  his  action  being  subject  to  revision  by 
the  courts,  and  without  any  written  charge,  notice,  or  any  formal  trial,  and 
may  determine  for  himself  whether  a  good  cause  for  removal  exists. — ^Wilcox 
V.  People,  90  111.  186. 

(111.)  In  the  act  of  1869,  authorizing  the  creation  of  the  Chicago  Parfc  dis- 
trict, to  be  governed  by  the  South  Park  commissioners,  the  original  board  of 
which  was  to  be  appointed  by  the  Governor,  the  provision  that  vacancies  in 
the  board  should  be  tilled  by  a  judge  of  the  county  circuit  court  did  not  violate 
Const  1848,  art.  2,  on  the  ground  that  the  judge  in  making  the  appointment 
was  exercising  executive  or  political,  and  not  judicial,  power,  nor  is  any  other 
constitutional  provision  violated  thereby. — People  v.  Morgan,  90  IlL  558. 

(111.)  The  provision  of  the  "Election  Law"  (Laws  1885,  p.  119),  giving  to  the 
county  court  power  to  appoint  election  commissioners.  Is  not  an  Infraction  of 
the  provision  of  Const  art.  3,  §  1,  distributing  governmental  powers  into  three 
departments,  and  forbidding  that  either  of  these  departments  shall  exercise 
powers  properly  belonging  to  another  department,  as  the  constitutional  juris- 
diction of  the  county  courts  (1  Starr  &  C.  St.  p.  134)  Includes  "such  other  ju- 
risdiction as  may  be  provided  for  by  general  law." — People  v.  Hoffman,  116 
111.  587,  5  N.  E.  596,  56  Am.  Kep.  793 ;  Same  v.  Prendergast,  Id. ;  In  re  Brown, 
Id. ;    Wetherell  v.  Divine,  Id. ;    Same  v.  Seipp,  Id. 

(Ind.)  Act  March  7,  1877  (Acts  Reg.  Sess.  1877,  p.  28),  i)rovidlng  that  the 
judge  of  a  court  may,  upon  a  change  of  venue  from  him,  appoint  a  judge  pro 
tempore,  is  constitutional. — Starry  v.  Winning,  7  Ind.  311;  State  v.  Dufour, 
63  Ind.  567. 

(Ind.)  Duties  imposed  on  the  Governor  as  a  member  of  the  state  board  of 
election  commissioners  by  Acts  1911,  c  118,  providing  for  the  submission  of  a 
proposed  new  Constitution  to  the  voters  of  the  state,  held  ministerial  and  not 
gubernatorial,  and  therefore  subject  to  control  by  the  courts. — Ellingham  v. 
Dye,  99  N.  E.  1. 

(Kan.)  Where  the  Legislature  vests  the  authority  of  making  appointments 
in  officers  and  boards,  with  the  discretion  to  determine  who  Is  best  qualified  to 
serve  the  public,  the  courts  cannot  control  the  discretion  and  judgment  so 
vested.— Dever  v.  Humphrey,  75  Paa  1037,  68  Kan.  759. 

(Kan.)  Gen.  St  1909,  c.  25,  art  13,  §§  2282-2299,  creating  the  office  of 
county  auditor  in  certain  counties,  and  conferring  on  the  district  court  the 
power  of  appointing  a  person  to  such  office,  is  a  valid  exercise  of  legislative 
authority.— Sartin  v.  Snell,  125  Pac.  47,  87  Kan.  485. 

(Ky.)  The  superior  court  will  not  review  an  act  of  an  Inferior  court  in  ap- 
pointing or  removing  a  clerk  of  the  court,  as  the  appointment  of  a  clerk  Is 
not  a  judicial,  but  an  executive,  act. — Taylor  v.  (Commonwealth,  26  Ky.  (3  J. 
J.  Marsh.)  401. 

(Ky.)  The  right  of  approval  and  implied  right  of  disapproval  of  the  ap- 
pointment of  a  deputy  by  the  sheriff,  conferred  by  law  on  the  county  court, 
belongs  to  the  executive,  and  not  the  judicial,  power  of  the  court — Applegate 
v.  Applegate,  61  Ky.  (4  Mete.)  236. 

(Ky.)  The  court  may  not  appoint  a  collector  of  taxes  because  the  official 
authorized  by  law  to  appoint  such  collector  fails  to  do  so. — ^McLean  County 
Precinct  v.  Deposit  Bank  of  Owensboro,  81  Ky.  254. 

(La.)  Since  Act  1852  (consolidating  the  city  of  New  Orleans)  §  21,  declares 
that  the  board  of  assistant  aldermen  shall  have  the  sole  power  of  the  Impeach- 
ment of  city  officers  not  otherwise  provided  for,  the  court  has  no  right  of 
supervision  over  such  boards,  in  the  exercise  of  such  power. — State  v.  Ramos, 
10  La.  Ann.  420. 

(La.)  The  express  authority  given  by  statute  fo  the  Governor  to  remove  a 
tax  collector,  and  appoint  a  successor,  will  not  be  interfered  with  by  the 
courts. — State  v.  Fisher,  26  La.  Ann.  537. 

(La.)  The  courts  cannot  exercise  any  supervision  over  the  employment  by 
the  Governor,  of  the  discretionary  power  of  removal  of  officers. — State  v. 
Cahen,  28  La.  Ann.  645. 

(La.)  The  law  which  empowers  judtes  to  suspend  sheriffs  from  office,  on 
account  of  their  neglect  or  refusal  to  perform  their  duties,  is  not  unconstitu- 
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tional,  on  the  ground  that  a  sheriff  can  be  removed  from  office  only  by  the 
General  Assembly. — State  v.  Richmond,  29  La.  Ann.  705. 

(La.)  The  action  of  the  Governor,  in  the  exercise  of  the  power  given  him  by 
law  to  remove  public  officers  for  certain  causes,  is  final,  and  irreversible  by 
the  judiciary. — State  v.  Lamantia,  33  La.  Ann.  446.  / 

(La.)  The  courts  will  not  pass  on  the  question  of  whether  the  Governor, 
in  removing  a  public  officer,  whom  he  had  power  to  remove,  acted  improperly 
and  without  cause. — State  v.  Rost,  47  La.  Ann.  53,  16  South.  776. 

(La.)  Under  Const,  art.  9,  and  Rev.  St  1870,  §  1018,  judge  of  criminal  dis- 
trict court  held  to  have  Jurisdiction  to  summon  witnesses  whose  examination 
was  desired  by  prosecuting  attorneys  relative  to  violations  of  the  election 
laws,  notwithstanding  Const,  art  96,  limiting  the  duties  or  functions  of  courts 
and  judges  to  judicial  duties. — State  ex  rel.  Pleasant  v.  Baker,  63  South.  403, 
133  La.  919. 

(La.)  A  district  judge's  exercise  of  his  statutory  authority  to  appoint  jury 
commissioners  held  not  such  an  executive  function  as  to  violate  Const  art  96, 
providing  that  judges  shall  perform  only  judicial  functions,  except  as  herein 
provided.— State  v.  Jackson,  64  South.  481,  134  La.  599. 

(Md.)  The  fact  that  the  senate,  by  refusing  to  take  action  on  a  nomination 
submitted  to  it  by  the  Governor  for  its  concurrence,  might  obstruct  the  making 
of  appointments  to  office,  will  not  authorize  the  judicial  branch  of  the  gov- 
ernment to  compel  it  to  take  action. — ^Watklns  v.  Watklns,  2  Md.  341. 

(Mass.)  St.  1821,  c.  109,  §  6,  providing  that  the  justices  of  the  police  court 
of  Boston  shall,  under  the  style  of  the  "justices*  court  for  the  county  of  Suf- 
folk," have  original  exclusive  jurisdiction  of  all  civil  suits,  which  before  might 
have  been  determined  by  any  justice  of  the  peace  of  that  county.  Is  constitu- 
tional. It  does  not  interfere  with  the  power  of  the  Governor  to  appoint  all 
judicial  officers.— Wales  v.  Belcher,  20  Mass.  (3  Pick.)  508. 

(Mass.)  St  1873,  c.  376,  §  1,  directing  tJie  justices  of  the  Supreme  Court 
to  appoint  supervisors  of  election,  is  unconstitutional,  as  such  officers  are 
executive  officers. — In  re  Supervisors  of  Election,  114  Mass.  247,  19  Am.  Rep. 
341. 

(Mass.)  St.  1911,  c.  624,  providing  that  the  action  of  an  officer  or  board 
in  removing  or  suspending  a  person  holding  certain  offices  classified  under  the 
civil  service  law  may  be  "reviewed"  by  a  court,  whose  decision  shall  be  con- 
clusive upon  the  parties,  does  not  contravene  Declaration  of  Rights,  art.  30, 
prohibiting  the  judicial  department,  from  exercising  executive  powers. — Dris- 
coU  V.  Bums,  100  N.  E.  640,  213  Mass.  493. 

(Mich.)  Under  Const  art  3,  §§  1,  2,  declaring  that  no  person  belonging  to 
one  department  of  the  government  may  exercise  the  powers  of  another,  the 
action  of  the  Governor  removing  from  office  the  mayor  of  the  city,  as  author- 
ized by  Comp.  Laws  1897,  §  1159,  is  not  reviewable  by  certiorari,  but  the  valid- 
ity of  the  action  may  be  determined  in  proceedings  between  the  mayor  removed 
and  the  one  claiming  to  act  by  virtue  of  the  Governor's  action. — Germaine  v. 
Ferris,  142  N.  W.  738,  46  L.  R.  A.  (N.  S.)  857. 

(Minn.)  Sp.  Laws  1883,  pp.  189,  192,  oc.  51,  54,  in  so  far  as  they  require 
the  judges  of  the  district  court  or  a  majority  of  them  to  appoint  the  members 
of  the  board  of  control  of  Ramsey  county,  are  unconstitutional  because  as- 
suming to  impose  on  the  members  of  the  judicial  department  powers  and  func- 
tions which  are  by  the  Constitution  assigned  to  another  department  of  the 
government.— State  v.  Brill,  111  N.  W.  294,  639,  100  Minn.  499. 

(Mo.)  The  provision  in  Rev.  St.  p.  201,  that,  in  the  case  of  a  tie  in  the 
election  of  clerks  of  courts,  the  court  shall  decide,  is  constitutional. — Lewis 
v.  State,  12  Mo.  128. 

(Mo.)  In  issuing  a  commission,  the  Governor  acts  in  a  political  or  executive 
capacity,  and  he  alone  can  judge  whether  it  should  be  exercised  or  not,  and 
the  courts  can  neither  control  nor  interfere  with  him  In  the  exercise  of  this 
right — In  re  Inquiries  of  the  Governor,  58  Mo.  369. 

(Neb.)  Const,  art  6,  §  2,  confers  upon  the  Supreme  Court  original  juris- 
diction in  quo  warranto  proceedings.  Code  Civ.  Proc.  §  704,  provides  that  an 
information  may  be  filed  against  any  person  unlawfully  holding  or  exercising 
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any  public  office  within  the  state.  Held,  that  the  Supreme  Court  has  jurisdic- 
tion to  entertain  quo  warranto  proceedings  to  determine  the. claims  of  con- 
testants to  the  office  of  Governor,  notwithstanding  another  provision  of  the 
Constitution  that  contests  of  elections  for  the  executive  department  of  the 
state  shall  be  determined  by  the  Legislature,  the  latter  remedy  not  being  ex- 
clusive.—State  V.  Boyd,  31  Neb.  682,  48  N.  W.  739. 

(Neb.)  Const,  art.  2,  §  1,  provides  for  the  division  of  the  powers  of  the  gov- 
ernment into  the  legislative,  executive,  and  judicial  departments,  and  that  no 
person  in  one  department  shall  exercise  any  power  belonging  to  the  other, 
except  as  expressly  provided  by  the  Constitution.  The  charters  of  cities  of  a 
metropolitan  class  provide  that  the  mayor  shall  be  the  chief  executive  officer, 
and  shall  have  power,  with  the  consent  of  council,  to  appoint  all  necessary 
officers  unless  otherwise  provided,  and  shall  have  the  superintendence  of  all 
officers  and  affairs  of  the  dty,  except  as  otherwise  provided.  The  charters 
also  provide  for  boards  of  five  parlt  conunissioners  whose  duties  are  wholly 
executive  and  are  administrative,  and  are  responsible  alone  to  the  dty  and 
whose  reports  and  recommendations  are  made  to  the  mayor  and  counciL 
Held,  that  that  part  of  the  charter  which  provides  for  their  appointment  by 
the  judges  of  the  district  court  of  the  judicial  district  in  which  such  cities 
shall  be  situated  is  unconstitutional,  as  the  appointment  is  not  a  judicial  act 
and  the  appointing  power  is  with  the  mayor  and  council. — State  v.  Neble,  117 
N.  W.  723 ;  Same  v.  Latenser,  Id. 

(Nev.)  Act  1807,  p.  50,  to  Incorporate  the  city  of  Reno,  and  naming  the  first 
city  officers,  and  constituting  county  officers  ex  officio  city  officers,  is  not  an 
infringement  on  the  constitutional  right  of  the  executive  to  make  app<^nt- 
ments,  under  Const,  art  5,  §  8.— State  v.  Ruhe,  52  Paa  274,  24  Nev.  251. 

(N.  J.)  If  the  power  were  executive,  the  attempt  to  confer  It  on  the  chief 
Justice  would  still  be  Ineffectual,  under  Const  art  3,  declaring  that  "the  pow- 
ers of  the  government  shall  be  divided  Into  three  distinct  departments,  the 
legislative,  executive,  and  judicial,  and  no  person  belonging  to  or  exercising 
one  of  these  departments  shall  exercise  any  of  the  powers  properly  belonging 
to  either  of  the  others."— In  re  Cleveland,  51  N.  J.  Law  (22  Vroom)  311,  17 
Atl.  772. 

(N.  Y.)  The  court  has  no  jurisdiction  to  oust  an  officer  in  no  way  connected 
with  the  administration  of  justice  in  the  court,  and  over  whose  appointment 
it  has  no  control,  from  an  office,  the  duties  of  which  he  is  discharging  under 
color  of  an  appointment  by  the  Governor,  until  his  right  to  the  office  has  been 
settled  In  the  manner  pointed  out  by  the  statute. — Tappan  v.  Gray,  0  Paige, 
507,  reversing  Wllloughby  v.  Comstock,  3  Edw.  Ch.  450. 

(N.  Y.)  Laws  1907,  c.  538,  providing  for  a  hearing  and  determination  by  the 
Supreme  Court  of  an  election  contest,  confined  to  such  questions  of  law  and 
fact  as  arise  on  an  inspection  of  the  ballots  themselves,  is  not  void  as  Impos- 
ing only  ministerial  duties  on  the  court — Metz  v.  Maddox,  105  N.  Y.  Supp.  702, 
121  App.  Div.  147,  order  reversed  Same  v.  Dayton,  82  N.  K  507. 

(Ohio)  Where  the  Governor  has  the  power  to  remove  officials  for  miscon- 
duct in  office,  and  exercises  that  power,  not  acting  In  a  judicial  capacity, 
within  the  meaning  of  the  Ohio  Constitution,  it  follows  that  the  exercise  of 
that  power  by  him  cannot  be  questioned  In  a  proceeding  In  quo  warranto. — 
State  V.  Hawkins,  44  Ohio  St  98,  5  N.  E.  228. 

(Ohio)  Since  the  Judges  of  the  court  of  common  pleas  may  be  authorized 
to  select  Juries,  an  act  authorizing  them  to  appoint  jury  commissioners  is 
valid.— State  v.  Kendle,  52  Ohio  St  346,  39  N.  E.  947. 

(Okl.)  The  action  of  the  Governor  In  removing  an  officer,  if  within  the 
limits  of  his  statutory  power,  will  not  be  reviewed  by  the  courts. — Cameron 
V.  Parker  2  Okl.  277  38  Pac.  14. 

'  (Okl.)  'Enforcing  Act  (Laws  1907-08,  c.  69)  art  3,  §  23,  providing  that  the 
Judge  of  the  district  court  wherein  a  case  Is  pending  to  remove  an  officer  for 
failure  to  enforce  the  provisions  of  the  act  may,  during  pendency  of  the  pro- 
ceeding, suspend  such  officer  from  his  office,  is  not  violative  of  Const  art  4, 
S  1,  providing  that  the  powers  of  government  shall  be  divided  into  three  sepa- 
rate departments  and  that,  except  as  provided  in  the  Constitution,  they  shall 
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be  separate,  and  neither  shall  exercise  the  powers  properly  belonging  to  either 
of  the  others.— Leedy  v.  Brown,  113  Pac.  177,  27  Okl.  489. 

(S.  C.)  The  coilrts  cannot  control  the  Governor's  prerogative  under  Const 
art.  7,  §  1,  in  determining  whether  constitutional  requirements  preparatory 
to  holding  an  election  to  establish  a  new  county  have  been  met. — State  v. 
Weeks,  70  S.  E.  898,  87  S.  C.  474. 

(Tenn.)  Under  Const  art  3,  prescribing  the  duties  of  the  Governor,  and 
Mill.  &  V.  Code,  §S  1094,  1146,  providing  that  it  shall  be  his  duty  to  issue  a 
commission  or  certificate  of  election  to  each  person  elected  representative  to 
Congress,  a  court  of  chancery  has  no  jurisdiction  of  a  bill  to  enjoin  the  Gov- 
ernor from  issuing  a  certificate  of  election  to  Congress  to  an  applicant,  and 
to  compel  him  to  deliver  a  certificate  already  issued  to  complainant,  as  the 
official  action  of  the  executive  can  neither  be  restrained  nor  coerced  by  the 
courts.— Bates  v.  Taylor,  87  Tenn.  (3  Pickle)  319,  11  S.  W.  266,  3  L.  B.  A.  316. 

(W.  Va.)  Code  1891,  c.  116,  p.  773,  providing  for  the  appointment  by  the 
circuit  court  of  jury  commlssiouers,  is  not  in  violation  of  the  provisions  of  the 
Constitution,  prohibiting  the  legislature  from  conferring  on  any  court  or  judge 
the  power  of  appointment  to  office,  and  providing  for  the  appointment  by  the 
Governor,  with  the  advice  and  consent  of  the  Senate,  of  all  officers  whose 
offices  are  established  by  the  Constitution,  or  shall  be  created  by  law ;  since 
jury  commissioners  are  not  public  officers,  but  officers  of  the  court — State  v. 
Mounts,  36  W.  Va.  179,  14  S.  E.  407,  15  L.  R.  A.  243. 

(Wis.)  Under  the  Constitution  and  laws  of  this  state,  whatever  power  or 
duty  is  expressly  given  to  or  imposed  upon  the  executive  department,  espe- 
cially where  the  subject  is  committed  to  the  discretion  of  the  chief  executive 
officer,  is  altogether  free  from  the  interference  of  the  other  branches  of  gov- 
ernment, and  therefore  whatever  may  have  influenced  the  Governor  in  the 
removal  of  a  prison  commissioner  will  not  be  considered  by  the  court — Attor- 
ney General  v.  Brown,  1  Wis.  513. 

(Wis.)  The  Supreme  Court  of  this  state,  without  assuming  to  direct  the 
executive  in  the  discharge  of  Jiis  functions,  nor  any  control  in  such  discharge, 
has  yet  such  jurisdiction  over  the  inhabitants  of  the  state  that  it  will  prevent 
any  one  of  them  from  usurping  the  functions  or  intruding  into  the  office  of 
the  executive,  and  punish  such  usurpation. — ^Attorney  (General  v.  Barstow,  4 
Wis.  567. 

(Wis.)  A  court  or  judge  may  be  legally  authorized  to  appoint  an  officer, 
even  though  he  be  a  state  officer,  where  the  duties  of  the  officer  are  to  assist 
the  court  in  the  performance  of  acts  of  an  administrative  character  necessary 
or  proper  to  the  due  discharge  of  judicial  duties. — In  re  Apx)ointment  of  Re- 
visor,  124  N.  W.  670,  141  Wis.  592. 

(Wis.)  St  1898, 1  959— 46d,  added  by  Laws  1911,  c.  586,  subsec.  19,  provides 
tliat  hearing  before  the  board  of  fire  and  police  commissioners  for  removal 
of  members  of  the  fire  and  police  department  shall  be  on  verified  charges,  and 
subsections  20  and  21  provide  for  an  action  in  the  circuit  court  by  a  member 
removed  to  reverse  the  decision  of  the  board,  the  inquiry  of  the  court  to  be 
confined  to  a  determination  as  to  the  reasonableness  of  the  decision  of  the 
board,  but  provides  that  the  court  may  require  a  further  or  additional  return 
and  the  taking  of  further  and  additional  testimony.  Const,  art  7,  §  8,  pro- 
vides that  the  circuit  courts  shall  have  supervisory  control  over  all  inferior 
tribunals,  and  may  issue  the  necessary  writs  to  carry  into  effect  their  orders. 
Held,  that  the  provision  authorizing  the  court  to  require  the  board  to  take 
further  and  additional  testimony  and  make  return  thereof  does  not  give  the 
court  the  power  to  make  findings,  but  is  simply  a  mode  of  review  of  findings 
to  be  made  by  the  board  within  the  purview  of  the  constitutional  provisions. 
—Clancy  v.  Board  of  Fire  &  Police  Com'rs  of  Milwaukee,  138  N.  W.  109,  150 
Wis.  630. 

IIL  PowEBS,  Duties,  and  Acts  under  Legislative  Authobitt. 

(U.  S.)  Act  June  22,  1874,  c.  391,  §  6,  18  Stat  187,  1  Supp.  Rev.  St  (2d  Ed.) 
33  (U.  S.  Comp.  St.  1901,  p.  2020),  which  requires  the  court  or  judge  to  certify 
the  value  of  the  services  of  an  informer  in  regard  to  frauds  upon  the  customs 
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revenue,  which  have  been  the  subject  of  a  Judicial  proceeding,  for  the  infonna- 
tion  of  the  Secretary  of  the  Treasury,  seeks  to  impose  upon  the  court  duties 
which  are  administrative,  and  not  judicial,  and  is  unc<NistitutionaL — United 
States  V.  Queen,  105  Fed.  269. 

(Colo.)  Act  April  11,  1903  (Sess.  Laws  1903,  p.  316,  c  139,  |  9),  commonly 
known  as  the  "Torrens  I>and  Law,"  providing  that  all  acts  performed  by  reg- 
istrars of  title  under  that  act  shall  be  performed  under  rules  and  instructions 
established  and  given  by  the  district  court,  does  not  devolve  executive  duties 
on  the  court,  in  violation  of  Const,  art  3,  dividing  the  powers  of  government 
into  three  distinct  departments,  and  declaring  that  no  person  charged  with 
the  exercise  of  powers  properly  belonging  to  one  department  shall  exercise 
any  power  properly  belonging  to  either  of  the  others. — People  v.  Crissman,  92 
Pac.  949. 

(Conn.)  Laws  1899,  p.  175,  authorizing  a  valuation  to  be  made  by  the  as- 
sessor of  all  the  taxable  property  of  New  Haven,  and  directing  that  all  per- 
sons dissatisfied  therewith  may  file  a  statement  with  the  board  of  relief,  and 
an  appeal  therefrom  to  the  superior  court,  is  unconstitutional  as  to  the  pro- 
vision authorizing  an  appeal  to  the  superior  court,  since  the  preparation  <^ 
the  list  and  the  action  of  the  court  on  the  appeal  therefrom  is  an  adminis- 
trative, and  not  a  judicial,  act — Bradley  v.  City  of  New  Haven,  48  AtL  960, 
73  Conn.  646. 

(Conn.)  To  be  suitable  as  a  licensee,  an  applicant  must  not  have  been  con- 
victed of  a  violation  of  law,  must  not  be  a  sheriff,  etc.,  and  must  not  be  a 
woman  of  ill  repute,  or  the  keeper  of  a  house  of  ill  fame  or  a  gambling  place. 
To  be  suitable,  a  place  must  not  be  in  the  fair  grounds,  nor  in  a  dwelling,  nor 
in  insufficiently  policed  or  residential  sections,  etc.  By  the  Act  of  1901  the 
commissioners  are  given  discretion  to  refuse  a  license  on  finding  that  a  suffi- 
cient number  of  saloons  already  exist  in  a  locality.  Held,  that  though  in  de- 
termining the  illegality  of  the  commissioners'  refusal  of  a  license,  or  their 
abuse  of  discretion,  the  court  must  decide  questions  of  suitability,  and  so,  in 
a  qualified  manner,  have  a  trial  de  novo,  yet  it  is  not  required  to  decide 
whether  it  Itself  would  have  rejected  the  license,  and  thereby  exercise  admin- 
istrative powers. — Appeal  of  Moynlhan,  53  AtL  903,  75  Conn.  358. 

(Conn.)  The  board  of  railroad  commissioners  is  an  adminstrative  body, 
and  acts  in  a  purely  administrative  capacity  in  ordering  the  abolition  of  & 
grade  crossing,  and  the  superior  court  cannot,  without  usurping  extrajudicial 
power,  set  aside  the  board's  decision,  and  order  the  abolition  of  the  crossing 
in  accordance  with  plans  and  specifications  original  with  the  court  itself,  on 
the  sole  ground  of  policy  and  practical  expediency;  and  (Jen.  St  1902,  {§ 
3718,  3747,  in  so  far  as  they  attempt  to  authorize  the  court  so  to  do  on  appeal 
from  the  commissioners,  are  unconstitutionaL — ^Appeal  of  Spencer,  61  AtL 
1010,  78  Conn.  301 ;   Appeal  of  Stoughton,  Id. 

(Ga.)  The  act  of  December  20,  1893,  *'to  provide  for  the  filing,  hearing,  and 
determining  of  contests  in  contested  elections  in  this  state'*  (Acts  1893,  p.  124), 
which  creates  a  special  tribunal  to  hear  such  contests,  presided  over  by  a 
judge  of  the  superior  court,  is  not  violative  of  paragraph  23,  §  1,  art  1,  of 
the  Constitution  (Code,  §  5015),  which  declares:  "The  legislative,  judicial  and 
executive  powers  shall  forever  remain  separate  and  distinct,  and  no  person 
discharging  the  duties  of  one,  shall  at  the  same  time  exercise  the  f  uncti<His  of 
either  of  the  others,  except  as  herein  provided."— Johnson  v.  Jackson,  27  S.  £. 
734,  99  Ga.  389. 

(IlL)  Hurd's  Rev.  St  1909,  c.  93,  creating  examining  boards  in  various 
counties  for  the  examination  of  miners,  members  of  which  are  to  be  ap- 
pointed by  the  county  judges,  was  not  unconstitutional  as  imposing  nonjudi- 
cial duties  on  such  judges ;  the  Legislature  being  authorized  to  require  courts 
or  the  judges  thereof  to  appoint  various  officers  not  belonging  to  the  judicial 
department  of  the  government. — People  v.  Evans,  93  N.  E.  388,  247  111.  547. 

(Ind.)  Act  March  9,  1895,  §  12,  designating  certain  duties  whidi  the  Judge 
of  the  circuit  court  shall  perform  on  the  relocation  of  the  county  seat,  is  not 
unconstitutional  as  designating  certain  ministerial  duties  to  be  performed  by 
the  judge.— Board  of  Com'rs  of  Jackson  County  y.  State,  46  N.  £.  908,  147 
Ind.  476. 
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(Ind.)  Rev.  St.  1894.  §  3629  (Rev.  St.  1881,  §  3166),  providing  for  the  ap- 
pointment of  city  commissioners  by  the  judge  of  the  circuit  court  to  determine 
the  assessment  of  benefits  and  damages  in  the  laying  out  of  streets,  is  not  un- 
constitutional, as  conferring  executive  power  on  the  judiciary. — City  of  Terre 
Haute  V.  Evansville  &  T.  H.  R,  Co.,  46  N.  E.  77,  149  Ind.  174,  37  L.  R.  A.  189. 

(Ind.)  Acts  1889,  p.  261,  establishing  a  board  of  children's  guardians,  and 
providing  that  the  members  shall  be  appointed  by  the  circuit  court,  and  shall 
serve  without  compensation,  is  not  unconstitutional,  in  that  it  attempts  to 
delegate  executive  power  to  the  circuit  court,  by  investing  that  tribunal  with 
the  authority  to  appoint  the  members  of  the  board. — Wilkinson  v.  Board  of 
Children's  Guardians  of  Marion  County,  62  N.  E.  481,  158  Ind.  1. 

(Ind.)  Burns'  Rev.  St  1901,  §  6990  (Rev.  St.  1881,  §  5145;  Horner's  Rev. 
St.  1901),  authorizing  a  justice  of  the  peace  to  appoint  some  resident  of  the 
county  to  take  charge  of  and  confine  insane  persons  committed  by  such  justice 
under  Acts  1855,  p.  133  (Burns'  Rev.  St.  1901,  §§  6987-6995 ;  Rev.  St.  1881,  §§ 
5142-5150;  Homer's  Rev.  St.  1901),  does  not  confer  ministerial  powers  on  a 
judicial  oflftcer  in  violation  of  Const,  art  3,  dividing  the  government  into  sepa- 
rate departments — legislative,  executive  (including  administrative),  and  judi- 
cial— and  forbidding  the  exercise  by  an  officer  of  one  department  of  any  of 
the  functions  of  another,  except  as  provided  in  the  CJonstitution. — Board  of 
Com'rs  of  Madison  County  v.  Moore,  68  N.  E.  905,  161  Ind.  426. 

(Iowa)  Code,  §  747,  as  amended  by  Acts  27th  Gen.  A^sem.  c  25,  author- 
izing the  appointment  of  trustees  of  waterworks  in  cities  of  the  first  class 
by  the  district  court,  which  is  a  constitutional  court  and  subject  to  Const  art. 
3,  §  1,  providing  that  no  person  charged  with  the  exercise  of  powers  belonging 
to  one  of  the  departments  of  government  shall  exercise  any  functions  apper- 
taining to  either  of  the  others,  except  as  provided  in  the  Constitution,  is  un- 
constitutional and  void,  as  authorizing  the  performance  by  the  court  of  a  non- 
judicial function,  not  connected  with  the  exercise  of  the  judicial  powers  con- 
ferred on  the  court— State  v.  Barker,  89  N.  W.  204,  116  Iowa,  96,  57  L.  R. 
A.  244,  93  Am.  St  Rep.  222. 

(Ky.)  The  fact  that  the  act  of  May  20,  1897,  provides  for  the  appointment 
by  the  circuit  judge  of  guards  to  protect  property  against  mobs  does  not  render 
it  unconstitutional,  as  conferring  upon  the  circuit  judge  other  than  judicial 
powers,  that  officer  being  a  conservator  of  the  peace  throughout  the  common- 
wealth.—Cahill  V.  Perrine,  49  S.  W.  344,  105  Ky.  531;  Id.,  50  S.  W.  19,  105 
Ky.  531. 

(La.)  Sess.  Act  1877,  p.  55,  which  confers  on  the  district  judges  the  power 
to  appoint  jury  commissioners,  Is  constitutional,  the  duty  imposed  on  them 
being  judicial  within  Const  1868,  art.  82,  which  forbids  any  duties  or  func- 
tions being  attached  to  the  judges  but  such  as  are  judicial. — State  v.  Miles, 
Man.  Unrep.  Cas.  180. 

(Md.)  Acts  1894,  c.  6,  §  7,  providing  that,  where  objections  are  filed  to  an 
application  for  a  liquor  license  In  Carroll  county,  both  the  application  and  ob- 
jections shall  be  referred  to  the  circuit  judge,  who  shall,  on  notice,  determine 
whether  the  license  applied  for  shall  be  Issued  or  not,  Imposes  a  judicial  duty 
on  the  circuit  judge,  and  hence  Is  not  repugnant  to  Bill  of  Rights,  art  8,  pro- 
viding that  the  legislative,  executive,  and  judicial  powers  of  the  government 
shall  forever  be  separate  and  distinct,  and  that  no  person  exercising  the  func- 
tions of  one  of  said  departments  shall  discbarge  the  duties  of  any  other,  and 
article  33,  providing  that  no  judge  shall  hold  any  other  office  or  political 
trust— McCrea  v.  Roberts,  43  Atl.  39,  89  Md.  238,  44  L.  R.  A.  485. 

(Md.)  Under  Baltimore  City  Charter,  §  170,  providing  that  the  determina- 
tion .of  the  Baltimore  city  court  refusing  a  decision  of  the  appeal  tax  court 
as  to  the  revaluation  of  the  property  may  be  appealed  to  the  Court  of  Ap- 
peals, and  that  the  latter  court  shall  hear  and  determine  the  question  In- 
volved in  the  appeal,  where  the  city  appeals  from  a  decision  of  the  city  court, 
the  only  question  Involved  being  the  propriety  of  the  amount  of  the  valuation, 
the  question  cannot  be  reviewed,  as  such  court  can  only  be  required  to  dis- 
charge its  official  duties,  and  hence  cannot  be  directed  by  the  General  As- 
sembly to  sit  in  judgment  on  such  a  valuation,  because  such  a  valuation  is 
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not  the  result  of  the  exercise  of  any  Judicial  duty. — City  of  Baltimore  v.  Bona- 
parte, 48  Atl.  735,  93  Md.  156. 

(Md.)  Acts  1001,  c.  15,  giving  the  control  of  the  jail  of  Anne  Arundel  county 
to  a  board  of  visitors  appointed  by  tiie  judges  of  the  circuit  court,  is  an  at- 
tempt to  confer  the  nonjudicial  power  of  appointment  on  the  Judges,  in  vio- 
lation of  Declaration  of  Rights,  art  8,  declaring  that  a  person  exercising  the 
function  of  either  the  executive,  legislative,  or  judicial  branch  of  the  govern- 
ment shall  not  exercise  any  function  of  any  other  department. — ^Beasly  v. 
Ridout,  52  Atl.  61,  94  Md.  641. 

(Md.)  Act  1896,  p.  314,  c.  195,  providing,  as  a  condition  precedent  to  the 
submission  of  the  question  of  the  sale  of  intoxicating  liquors  as  beverages  in 
W.  county,  that  a  petition  shall  l>e  presented  to  the  circuit  court,  which  is  re- 
quired to  count  the  names  on  the  petition,  and  ascertain  whether  such  names 
are  the  names  of  persons  who  voted  at  the  last  election  for  Governor,  and 
thereupon  to  order  an  election,  is  void  as  imposing  on  the  court  nonjudicial 
duties  in  violation  of  the  Constitution. — Board  of  Supers  of  Election  for  Wi- 
comico County  V.  Todd,  54  Atl.  963,  97  Md.  247,  62  K  R.  A.  809,  99  Am.  St 
Rep.  43a 

(Md.)  Acts  1902,  p.  670,  c.  455,  places  the  courthouse  and  grounds  of  Upper 
Marlboro,  Prince  George^s  county,  in  the  care,  custody,  and  control  of  the  crier 
of  the  circuit  court  of  that  county.  Const  art.  4,  §  9,  provides  that  the  Judges 
of  any  court  may  appoint  the  necessary  court  officers,  etc.  Declaration  of 
Rights,  art.  8,  declares  that  no  person  exercising  Judicial  functions  shall  dis- 
charge duties  of  another  character.  Held,  that  the  statute  is  violative  of  the 
Constitution  in  that  it  indirectly  imposes  on  the  judges — who  appoint  the 
crier — nonjudicial  functions,  and  interferes  with  the  court  by  requiring  its 
officer  to  discharge  other  duties  than  those  pertaining  to  his  office  as  crier.— 
Prince  George's  County  Com'rs  v.  Mitchell,  55  AtL  673,  97  Md.  330. 

(Mich.)  Courts  cannot  lawfully  be  subjected  to  executive  or  ministerial 
interference  in  the  exercise  of  their  functions,  and  should  not  submit  to  it 
or  receive  directions  for  any  puri^ose  except  from  such  other  courts  as  by  the 
Constitution  have  superintending  control  over  inferior  courts. — ^Allor  v.  Board 
of  Auditors  of  Wayne  County,  4  N.  W.  492,  43  Mich.  76. 

(Mich.)  The  duty  of  collecting  inheritance  taxes  being  necessarily  inci- 
dental to  the  settlement  of  estate,  it  is  no  objection  to  the  validity  of  the  in- 
heritance tax  law  that  it  imposes  duties  not  judicial  on  the  judge  of  probate. 
—Union  Trust  Co.  v.  Durfee,  84  N.  W.  1101,  125  Mich.  487. 

(Mich.)  At  common  law  the  parties  to  a  criminal  action  are  the  people  on 
one  side  and  the  accused  on  the  other,  and  the  prosecuting  officer  has  the  duty 
of  determining  what  witnesses  shall  be  sworn  to  establish  the  case  he  pre- 
sents, and  the  conduct  of  the  trial  for  the  people  is  an  executive  act  admin- 
istrative in  its  nature,  and  Pub.  Acts  1905,  No.  175,  |  3,  authorizing  the  court 
in  trial  for  homicide  to  appoint  experts  to  testify  at  the  trial  is  unconstitn- 
tional,  as  imposing  on  the  Judicial  department  acts  executive  and  adminis- 
trative in  character. — People  v.  Dickerson,  129  N.  W.  199. 

(Minn.)  Gen.  St  1878,  c.  11,  |  58,  as  amended  by  Gen.  Laws  1885,  c.  2,  | 
5  (Gen.  St  1895,  §  1567),  providing  for  issuing  distress  warrants  for  the  col- 
lection of  personal  property  taxes  without  prior  notice  or  <^portunity  to  be 
heard,  does  not  attempt  to  delegate  executive  authority  to  a  Judicial  officer.— 
C.  N.  Nelson  Lumber  Co.  v.  McKinnon,  63  N.  W.  630,  61  Minn.  219. 

(Minn.)  Gen.  I^ws  1905,  p.  626,  §  346,  prohibiting  the  sale  of  liquors,  and 
providing  for  the  granting  of  licenses  for  the  sale  of  spirituous  liquors,  is  not 
unconstitutional  as  violating  Const  art  3,  §  1,  relating  to  the  exercise  of  gov- 
ernmental functions,  in  that  it  conferred  upon  the  Judge  of  the  district  court 
and  the  chairman  of  the  county  commissioners  certain  duties  in  relation  to 
the  issue  of  licenses  which  are  in  part  Judicial  and  in  part  executive  or  legis- 
lative.—State  V.  Bates,  104  N.  W.  709,  96  Minn.  110,  113  Am.  St  R^.  612. 

(Miss.)  Const  art  6,  entitled  "Judiciary,"  provides  for  the  formation  of 
boards  of  supervisors,  and  gives  them  jurisdiction  over  roads,  eta,  and  re- 
quires them  to  perform  such  other  duties  as  may  be  required  by  law.  Seld, 
that  statutes  giving  boards  of  supervisors  the  right  to  regulate  the  taking  of 
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fish  in  their  counties  are  not  invalid,  as  giving  a  judicial  body  legislative 
functions.— Ex  parte  Fritz,  38  South.  722,  86  Miss.  210,  109  Am.  St.  Rep.  700. 

(Mo.)  Const  art  3,  forbidding  interference  between  the  three  departments 
of  government,  has  no  application  to  Acts  1893,  p.  157,  providing  for  the  ouster 
from  office  of  those  guilty  of  bribery  or  unfair  means  in  securing  office. — State 
ex  rel.  Crow  v.  Towns,  153  Mo.  91,  54  S.  W.  552. 

(Neb.)  Cr.  Code,  §  509a,  providing  that  the  Supreme  Court  may  reduce  an 
excessive  sentence,  and  pronounce  such  as  in  its  opinion  is  warranted  by  the 
evidence,  is  not  violative  of  the  provisions  of  the  Ck>nstitutlon  forbidding  the 
exercise  by  the  judiciary  of  any  power  belonging  to  the  executive  branch  of 
the  government.— Palmer  v.  State,  97  N.  W.  235,  70  Neb.  130. 

(N.  J.)  Under  Act  March  23,  1900,  providing  that  the  judge  of  the  court  of 
common  pleas,  on  the  request  of  the  justice  of  the  Supreme  Court,  should  hold 
the  circuit  court,  and  Act  1891,  declaring  that  the  law  judge  of  the  court  of 
common  pleas  should  ipso  facto  be  appointed  to  hold  the  circuit  court,  the 
judge  of  the  court  of  common  pleas  derives  his  authority  to  hold  the  circuit 
court  from  the  appointment  as  judge  of  the  court  of  common  pleas,  and  not 
from  the  request  of  the  justice  of  the  Supreme  Court,  and  the  act  is  not  void 
as  conferring  on  the  Supreme  Court  justice  the  power  of  appointing  circuit 
court  judge. — C^ommonwealth  Roofing  Co.  v.  Palmer  Leather  CJo.,  52  Atl.  389, 
67  N.  J.  Law,  566. 

(N.  J.)  County  Parle  Act  March  5,  1895  (Gen.  St  p.  2618),  is  not  unconsti- 
tutional, in  that  it  gives  a  justice  of  the  Supreme  Court  power  of  appointing 
park  commissioners. — Ross  v.  Board  of  Chosen  Freeholders  of  County  of  Es- 
sex, 55  Atl.  310,  69  N.  J.  Law,  291. 

(N.  J.)  Act  March  5, 1902,  leaving  to  a  justice  of  the  Supreme  Court  the  de- 
termination of  the  necessity  of  additional  accommodations  for  the  court,  and 
the  designation  of  location  of  buildings,  if  necessary,  and  the  determination 
of  the  amount  to  be  expended,  is  unconstitutional,  as  conferring  on  a  judicial 
officer  executive  duties,  in  violation  of  Const,  art  3,  providing  that  no  depart- 
ment of  government  shall  exercise  powers  properly  belonging  to  another. — 
Moreau  v.  Board  of  Chosen  E^eeholders  of  Monmouth  County,  53  Atl.  208,  68 
N.  J.  Law,  480. 

(N.  J.)  Laws  1901,  c.  107,  p.  239,  providing  for  appointment  of  excise  com- 
missioners by  the  court  of  common  pleas,  is  unconstitutional,  as  in  .violation 
of  Const,  art  3,  providing  that  the  powers  of  the  government  shall  be  distinct, 
and  as  conferring  an  executive  authority  on  a  judicial  officer. — Schwarz  v. 
Town  of  Dover,  53  Atl.  214,  68  N.  J.  Law,  576. 

(N.  Y.)  Laws  1897,  c.  383,  §|  4-8,  providing  that  justices  of  the  Supreme 
Court  may  order  certain  persons  to  give  testimony  to  enable  the  Attorney 
General  to  determine  the  propriety  of  a  suit  to  enforce  the  anti-monopoly  law 
(sections  1  and  2),  do  not  impose  upon  the  justice  a  function  of  a  nonjudicial 
character.  Orders  (Sup.)  47  N.  Y.  Supp.  20,  21  Misc.  Rep.  101,  affirmed. — ^In  re 
Attorney  General,  47  N.  Y.  Supp.  883,  22  App.  Div.  285,  appeal  dismissed  50  N. 
B.  57,  155  N.  Y.  441. 

(N.Y.)  The  anti-monopoly  act  (Laws  1899,  c.  690),  Imposing  upon  justices 
of  the  Supreme  Court  the  duty,  on  application  of  the  Attorney  General,  of 
granting  an  order  for  examination  before  the  justice,  or  a  referee  appointed 
by  him,  of  a  person  whose  testimony  the  Attorney  General  considers  necessary 
to  prepare  his  complaint,  or  prepare  for  trial  of  an  action  instituted  by  him 
under  the  act,  is  not  unconstitutional,  such  duty  being  judicial  both  in  char- 
acter and  form,  though  the  language  used  is  mandatory  on  its  face,  as  the 
justice  must  exercise  the  judicial  function  of  deciding  whether  the  application 
is  sufficient  to  make  out  a  case  under  the  statute,  and  because  the  object  of 
the  act  is  to  secure  testimony  in  relation  to  the  violation  thereof.  Order, 
People  v.  Nussbaum  (Sup.)  67  N.  Y.  Supp.  492,  55  App.  Div.  245,  reversed. — 
In  re  Davies,  61  N.  E.  118,  168  N.  Y.  89,  32  Civ.  Proc.  R.  163,  56  L.  R.  A.  855. 

(N.Y.)  Laws  1892,  c.  493,  relating  to  highways  running  through  two  or 
more  towns  of  the  same  county,  provides  by  section  1  that  on  presentation  of 
a  petition  to  the  Supreme  Court  or  of  the  county  court  It  if  satisfied  that  the 
highway  is  necessary,  and  that  its  construction  will  afford  a  nearer  route  be- 
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tween  two  populous  points  in  such  towns,  may  direct  that  a  notice  shall  be 
published  of  the  time  and  place  when  an  application  for  commissioners  shall 
be  made,  and  at  such  time  may  appoint  such  commissioners.  Held,  that  the 
act  is  not  unconstitutional,  as  conferring  nonjudicial  powers  upon  the  Supreme 
Court,  such  procedure  not  being  nonjudicial  for  want  of  a  hearing,  inasmuch 
as  it  is  for  the  court  first  to  consider  the  sufficiency  of  the  facts  set  forth 
in  the  petition. — Citizens'  Sav.  Bank  v.  Town  of  Greenburgh,  65  N.  E.  978, 
173  N.  Y.  215,  reversing  (Sup.)  65  N.  Y.  Supp.  554,  31  Misc.  Rep.  428,  which 
was  affirmed  70  N.  Y.  Supp.  68,  60  App.  Div.  225. 

(N.  Y.)  New  York  Charter,  §  1534,  providing  that  on  affidavit  of  five  tax- 
payers, or  of  five  members  of  the  municipal  assembly,  or  of  the  mayor,  or  of 
the  comptroller,  or  of  a  commissioner  of  docks,  alleging  misconduct  of  any  city 
official,  a  Justice  of  the  Supreme  Court  may  order  an  examination  before  him 
of  officials  touching  such  matters,  is  not  unconstitutional,  as  conferring  on 
justices  of  the  Supreme  Court  a  nonjudicial  power. — In  re  Leich,  65  N.  Y. 
Supp.  3,  31  Misc.  Rep.  671. 

(N.  D.)  Laws  1897,  c.  87,  relating  to  societies  organized  for  the  purpose 
of  securing  homes  for  orphans,  and  requiring  such  a  society,  after  incorporat- 
ing, to  procure  and  file  with  the  secretary  of  state  a  certificate,  signed  by  the 
Governor  and  three  or  more  members  of  the  Supreme  Court,  of  their  con- 
fidence In  the  trustworthiness  of  the  corporation,  is  not  violative  of  Const  f 
96,  as  imposing  a  nonjudicial  duty  on  the  members  of  the  Supreme  Court — 
In  re  Kol,  88  N.  W.  273,  10  N.  D.  493. 

(N.  D.)  Laws  1909,  p.  266,  c.  183,  imposing  on  district  Judges  certain  duties 
as  to  the  issuance  of  druggist's  permits,  Is  not  unconstitutional,  though  such 
duties  are  administrative,  and  not  judicial,  in  character. — Kermott  v.  Bagley^ 
124  N.  W.  397. 

(Wash.)  Drainage  Law  (Laws  1895,  pp.  271-296,  c.  115),  requiring  the  jury, 
in  proceedings  to  establish  a  system  of  drainage,  to  ascertain  separately  the 
damages  and  benefits  to  each  tract  of  land  not  taken  and  the  value  of  the 
land  to  be  taken,  and  providing  that  a  transcript  of  the  proceedings  shall  be 
certified  to  the  county  auditor,  who  proceeds  as  directed  by  section  16  to 
make  the  assessment,  does  not  impose  on  the  court  and  jury  the  duty  of  mak- 
ing an  assessment  in  violation  of  Const  art.  7,  §  9,  authorizing  the  legisla- 
ture to  vest  in  municipal  authorities  the  power  to  make  assessments  for  im- 
provements.— State  V.  Superior  Court  of  Skagit  Ck)unty,  85  Pac.  264,  42  Wash. 
491. 

(Wis.)  Those  provisions  of  Laws  1903,  p.  65,  c  44,  which  commit  to  the 
county  court  the  duty  of  fixing  the  value  of  the  property  inherited  or  be- 
queathed and  the  amount  of  inheritance  tax  imposed  by  the  statute,  are 
not  objectionable  as  imposing  administrative  duties  upon  Judicial  officera — 
Nunnemacher  v.  State,  108  N.  W.  627,  129  Wis.  190,  9  L.  R,  A.  (N.  S.)  121. 

(Wis.)  Where  the  Legislature  has  imposed  upon  executive  and  adminis- 
trative officers  an  absolute  duty  involving  nothing  of  judgment  or  discreticm* 
the  ministerial  duty  may  be  enforced  by  the  courts  if  there  is  no  other  ade- 
quate method  provided.— State  v.  Rose,  122  N.  W.  751,  140  Wis.  360. 
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UNITED  STATES  v.  BRANNAN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  31,  1914.) 

No.  2627. 

L  Public  Lands  (j  120*) — Suit  roB  Cancellation  of  Patent — ^Issues  and 
Pboof. 

In  a  suit  by  the  United  States  for  the  cancellation  of  a  patent  to  land 
on  the  ground  of  firaud,  brought  against  the  patentee  and  subsequent 
grantees,  where  the  bill  alleged  facts  showing  that  complainant  was  en- 
titled to  such  cancellation  as  against  the  patentee,  which  facts  were 
proved,  further  allegations  that  the  other  defendants  purchased  with 
knowledge  of  the  fraud  were  surplusage,  and  a  failure  to  prove  them  did 
not  constitute  a  material  variance ;  but  that  one  or  more  of  such  defend- 
ants bought  in  good  faith  for  value  and  without  notice  was  an  affirma- 
tive defense,  without  allegation  and  proof  of  which  complainant  was  en- 
titled to  the  relief  prayed  for. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent.  Dig.  §§  332-335; 
Dec.  Dig.  §  120.*] 

2.  Evidence  (|  383*) — ^Documentary  Evidence — Conclusiveness. 

In  such  a  suit,  recital  of  a  consideration  in  the  deed  to  the  last  gran- 
tee, or  in  prior  deeds,  is  not  proof  that  such  consideration,  or  any  valua- 
ble consideration,  was  paid,  to  sustain  an  allegation  that  he  was  a  bona 
fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  K  1660-1677 ;  Dec. 
Dig.  I  383.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama ;  Harry  T.  Toulmin,  Judge. 

Suit  in  equity  by  the  United  States  against  Lewis  I.  Brannan  and  oth- 
ers. Decree  for  defendant  Brannan,  and  the  United  States  appeals. 
Reversed. 

For  opinion  below,  see  United  States  v.  Cowart,  205  Fed.  316. 

Alex.  D.  Pitts,  U.  S.  Atty.,  of  Selma,  Ala.,  and  Harry  T.  Pegues, 
Asst.  U.  S.  Atty.,  of  Mobile,  Ala.,  for  the  United  States. 

Joseph  C.  Rich  and  J.  Gaillard  Hamilton,  both  of  Mobile,  Ala.,  for 
appellee. 

Before  WALKER,  Circuit  Judge,  and  SHEPPARD  and  CALL, 
District  Judges. 

WALKER,  Circuit  Judge.  [1]  The  bill  in  this  case  sought  the  can- 
cellation of  a  patent  to  land  issued  to  Vicy  M.  Cowart  on  the  commu- 
tation of  a  homestead  entry  made  by  her,  and  of  deeds  to  the  same  land 
made,  respectively,  by  the  patentee  to  one  Wilson,  and  by  Wilson  to 
the  appellee  Brannan.  The  patentee,  Wilson  and  Brannan  were  the 
parties  defendant  to  the  bill.  The  patentee  and  Wilson  made  no  de- 
fense, and  decrees  pro  confesso  were  entered  against  them.  The  an- 
swer of  Brannan  put  in  issue  the  allegations  of  the  bill  as  to  the  fraud 
committed  by  the  patentee  in  procuring  the  issuance  of  the  patent,  and 
duly  averred  that  both  Wilson  and  Brannan,  in  acquiring  title  to  the 
land,  were  bona  fide  purchasers  for  a  valuable  consideration  and  with- 

*For  oUier  cases  see  same  topic  ft  S  nttmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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out  notice  of  any  fraud  committed  by  the  patentee  in  the  acquisition 
of  the  patent.  The  counsel  for  the  appellee  Brannan  do  not  question, 
and  there  is  no  room  for  questioning,  the  sufficiency  of  the  allegations 
and  proof  to  show  a  right  as  against  the  patentee  to  have  the  patent 
canceled.  It  clearly  appears  that  the  patentee  did  not  reside  upon  and 
cultivate  the  land  for  a  period  of  14  months,  as  required  by  the  statute 
applicable  in  such  a  case,  and  that  the  evidence  of  such  residence  and 
cultivation,  upon  the  faith  of  which  the  patent  was  issued,  was  false. 
6  Fed.  Stat.  Anno.  317  (Comp.  St.  1913,  §  4589);  United  States  v. 
Mills,  190  Fed.  513,  111  C.  C.  A.  345,  42  L.  R.  A.  (N.  S.)  752.  The 
contention  in  behalf  of  the  appellee  is  that  there  was  a  failure  to  make 
out  the  case  alleged  in  the  bill,  in  that  the  evidence  adduced  failed  to 
prove  the  allegations  of  the  bill  to  the  effect  that  Wilson  and  Bran- 
nan,  when  the  deeds  to  them  respectively  were  made,  knew  of  the  fraud 
practiced  by  the  patentee  in  acquiring  the  patent. 

The  allegations  just  mentioned  were  coupled  with  others  to  the  effect 
that  neither  Wilson  nor  Brannan  was  a  bona  fide  purchaser  for  value 
without  notice  of  the  plaintiff's  equity.  Plainly  the  allegations  of  the 
bill  as  to  Wilson  and  Brannan  being  cognizant  of  the  fraud  committed 
by  the  patentee  were  made  in  anticipation  of  their  defending  on  the 
ground  that  they  purchased  for  value  and  without  knowledge  or  notice 
of  the  facts  which  rendered  the  patent  voidable,  and  were  intended 
to  serve,  in  effect,  as  a  reply  to  such  a  defense,  if  it  should  be  made. 
The  other  allegations  of  the  bill  disclosed  a  state  of  facts  under  which 
the  plaintiff  was  entitled  to  a  cancellation  of  the  patent  as  against  the 
patentee  and  any  one  claiming  under  her  who  did  not  acquire  the  title 
in  such  circumstances  as  to  be  protected  against  the  fraud  perpetrated 
by  her  in  the  acquisition  of  the  patent.  The  averments  of  the  bill 
distinctly  negatived  the  existence  of  such  a  defense.  It  was  only  by 
Brannan's  answer  that  an  issue  as  to  his  being  a  bona  fide  purchaser 
for  value  was  tendered.  As  the  averments  of  the  bill,  other  than  those 
as  to  Wilson  and  Brannan  knowing  of  the  fraud  committed  by  the 
patentee,  disclosed  a  state  of  facts  under  which  the  plaintiff  was  en- 
titled to  a  cancellation  of  the  patent  and  of  all  subsequent  conveyances 
of  the  land  embraced  in  it,  the  allegations  as  to  Wilson  and  Brannan 
knowing  of  the  invalidating  fraud  committed  by  the  patentee  could  be 
stricken  from  the  bill  without  destroying  the  plaintiff's  right  of  action. 
It  follows  that  those  allegations  were  surplusage.  A  failure  to  prove 
them  did  not  constitute  such  a  variance  as  was  entitled  to  be  given 
the  effect  of  depriving  the  plaintiff  of  the  right  to  the  relief  sought 
Surplusage  need  not  be  proved.  Immaterial  variances  between  the 
allegations  and  the  proof  may  be  disregarded.  The  allegations  as  to 
Wilson  and  Brannan  knowing  of  the  fraud  committed  by  the  patentee 
were  not  descriptive  of  that  which  was  set  up  as  the  ground  for  can- 
celing the  patent  and  the  conveyances  subsequent  to  it,  and,  in  the 
absence  of  proof  that  either  Wilson  or  Brannan  was  a  bona  fide  pur- 
chaser for  value,  it  was  not  incumbent  upon  the  plaintiff  to  sustain 
those  allegations  by  proof.  Washins^ton  &  Georgetown  R.  Co.  v. 
Hickey,  166  U.  S.  521,  17  Sup.  Ct.  661,  41  L.  Ed.  1101;   Prestwood 
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V.  McGowari,  148  Ala.  475, 41  South.  779;  Greenleaf  on  Evidence  (15th 
Ed.)  §  51 ;    16  Cyc.  405. 

[2]  The  appellee  Brannan,  by  his  answer,  denied  the  material  al- 
legations of  the  bill,  and  as  a  further  defense  set  up  that  he  was  a  bona 
fide  purchaser  for  value  without  notice.  As  stated  above,  the  material 
averments  of  the  bill  were  clearly  proved.  The  result  was  to  entitle 
the  plaintiff  to  have  the  relief  prayed,  unless  the  affirmative  defense 
pleaded  was  established  by  evidence.  This  the  appellee  Brannan  whol- 
ly failed  to  do.  To  be  entitled  to  protection  as  a  bona  fide  purchaser, 
he  must  have  bought  in  good  faith  and  paid  value.  United  States  v. 
Des  Moines,  etc.,  Co.,  142  U.  S.  510,  530,  12  Sup.  Ct.  308,  35  L.  Ed. 
1099.  The  burden  was  upon  him  to  make  satisfactory  proof  of  pur- 
chase and  payment.  The  recital  in  the  deed  to  him  did  not  constitute 
such  proof.  Lakin  v.  Sierra  Buttes  Gold  Min.  Co.  (C.  C.)  25  Fed. 
337,  341 ;  United  States  v.  Hill  (Sept.  28,  1914,  U.  S.  D.  C.  Colo.) 
217  Fed.  841 ;  United  States  v.  Cooper  (Jan.  20,  1914,  U.  S.  D.  C. 
Mont.)  217  Fed.  846;  Hodges  v.  Winston,  94  Ala.  576,  10  South.  535  ; 
United  States  v.  Stinson,  197  U.  S.  200,  25  Sup.  Ct.  426,  49  L.  Ed. 
724;  Boone  v.  Chiles,  10  Pet.  177,  211,  9  L.  Ed.  388;  39  Cyc.  1780. 
There  was  no  evidence  that  either  the  patentee's  deed  to  Wilson  or 
Wilson's  deed  to  Brannan  was  supported  by  any  valuable  considera- 
tion. The  result  of  the  absence  of  such  evidence  was  that  the  affirma- 
tive defense  pleaded  was  wholly  unsupported.  The  evidence  adduced 
having  clearly  made  out  the  case  stated  in  the  bill,  and  no  defense  set 
up  having  been  supported  by  evidence,  the  plaintiff  was  entitled  to  a 
decree  canceling  the  patent  and  vacating  the  subsequent  conveyances 
of  the  land  embraced  in  it. 

In  support  of  the  contention  that  it  was  incumbent  upon  the  plainr 
tiff  in  the  first  instance  to  prove  the  averments  of  the  bill  as  to  Wilson 
and  Brannan  having,  at  the  times  the  conveyances  were  made  to  them, 
respectively,  knowledge  of  the  fraud  committed  by  the  patentee,  the 
counsel  for  the  appellee  Brannan  refer  us  to  the  ruling  made  in  the 
case  of  United  States  v.  Clark,  200  U.  S.  601,  26  Sup.  Ct.  340,  50 
L.  Ed.  613.  There  is  nothing  in  the  opinion  rendered  in  that  case  to 
indicate  that  proof  of  allegations  so  made  is  essential  as  to  a  defend- 
ant who  sets  up  the  defense  that  he  was  a  bona  fide  purchaser  for 
value,  but  who  fails  to  prove  a  payment  of  value,  or  that  the  burden 
of  proving  that  essential  element  of  the  defense  mentioned  can  be  re- 
garded as  assumed  by  a  plaintiff  whose  bill  distinctly  negatives  the 
existence  of  such  a  defense.  For  reasons  above  indicated,  the  aver- 
ments of  the  bill  as  to  the  subsequent  grantees  having  knowledge  of 
the  fraud  committed  by  the  patentee  did  not  constitute  a  material  fea- 
ture of  the  case  alleged,  and  the  case  was  made  out,  whether  those  re- 
dundant allegations  were  or  were  not  proved  by  the  evidence  adduced. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  in  conformity  with  the  conclusions 
above  stated. 

133  C.O.A.— 36 
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(217  Fed.  8S2) 

HOUSTON  et  aL  v.  UNITED  STATESl  t 

(Circuit  Oourt  of  Appeals,  Ninth  Circuit    October  13,  1914.) 

No.  2288. 

1.  CoNSPiKACT  (S  43*) — Indictment — Averment  of  Ovebt  Act. 

An  Indictment  under  Rev.  St  §  5440  (Comp.  St  1913,  $  10201),  for  con- 
spiracy to  defraud  the  United  States,  is  sufficient  if  it  alleges  the  un- 
lawful s<^eme  and  an  act  done  by  one  of  the  conspirators  which  had 
for  its  purpose  the  furtherance  of  such  scheme  without  alleging  tlie  man- 
ner in  which  it  tended  to  effect  that  purpose.  Nor  is  such  an  indictment 
defective  because  it  fails  to  describe  In  detail  the  means  by  which  the 
object  of  the  conspiracy  was  to  be  attained. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  CJent  Dig.  ||  79,  80,  84- 
99;  Dea  Dig.  {  43.*] 

2.  CoNBPiBACT  (§  43*) — Cbiminal  Pbosecution — Evidence. 

Under  an  indictment  charging  defendants  as  individuals  with  conspir- 
acy to  defraud  the  United  States  by  means  of  fraudulent  and  collusive 
bids  for  the  furnishing  of  coal,  evidence  was  competent  which  showed  that 
the  bids  were  made  in  the  name  of  corporations  of  which  defendants  were 
officers  and  were  signed  by  defendants  as  such  officers. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  §§  79,  80,  84-99; 
Dec  Dig.  §  43.*] 

3.  CoNSPiBACT  (§  45*) — Criminal  Pbosecution — Evidence. 

On  the  trial  of  a  defendant  charged  with  conspiracy  to  defraud  the 
United  States,  a  letter  written  by  defendant,  who  was  secretary  of  a  cor- 
poration, to  a  bank  authorizing  an  employ^  to  sign  checks  on  behalf  of 
the  corporation,  held  admissible  as  tending  to  corroborate  other  evidence 
that  the  employ^  was  also  authorized  to  indorse  checlss  made  payable  to 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Ck)nspiracy,  Cent  Dig.  8S  1(X)-104 ;  Dec. 
Dig.  i  45.*] 

4.  Conspiracy  (§  43*) — Criminai.  Prosecution — Evidence. 

Under  an  indictment  under  Rev.  St  |  5440  (Comp.  St  1913,  |  10201), 
charging  a  conspiracy  to  defraud  the  United  States,  it  was  not  error  to 
admit  evidence  of  other  overt  acts  than  those  specifically  named  in  the 
Indictment 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  |t  79,  80,  84- 
99 ;   Dec.  Dig.  §  43.*] 

6.  Cbiminal  Law  (§  150*) — Limitation  of  Pbosecution  —  Conspibact  to 
Defraud  the  United  States. 

Where  a  conspiracy  to  defraud  the  United  States  was  formed  more 
than  three  years  prior  to  the  indictment,  and  acts  in  pursuance  thereof 
were  done  both  prior  to  and  within  the  three  years*  prosecution  therefor 
under  Rev.  St  f  5440  (Comp.  St  1913,  §  10201),  it  is  not  barred  by  the  lim- 
itation Imposed  by  Rev.  St  |  1044,  as  amended  in  1876  (Comp.  St  1913. 
I  1708). 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  C^t.  Dig.  |t  274,  275; 
Dec.  Dig.  I  150.*] 

6.  Conspibact  (|  33*) — ^What  Constitutes. 

Under  Rev.  St  §  5440  (Comp.  St  1913,  {  10201),  relating  to  conspiracy 
to  defraud  the  United  States,  the  offense  consists  of  the  unlawful  scheme 

*For  other  cases  see  same  topic  ft  I  NxncBEB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  Rehearing  denied  November  17,  1914. 
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upon  which  the  minds  of  conspirators  have  met,  together  with  any  act  to 
effect  the  object  of  the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  |  CO;  Dea  Dig. 
I  33.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Conspiracy.] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Washington ;  Edward  E.  Cush- 
man,  Judge. 

Criminal  prosecution  by  the  United  States  against  Charles  E.  Hous- 
ton and  John  H.  Bullock.  Judgment  of  conviction,  and  defendants 
bring  error.    Affirmed. 

The  plaintiffs  in  error  were  convicted  of  conspiracy  under  section  5440  of 
the  Revised  Statutes.  The  indictment  aUeged,  in  substance,  that  <Ai  or  about 
April  1,  1908,  at  Seattle,  in  the  state  of  Washington,  the  defendants  did  will- 
fully, knowingly,  and  unlawfully  and  feloniously  conspire,  combine,  confed- 
erate and  agree  together  to  defraud  the  United  States  of  divers  large 
sums  of  money,  and  to  bar  the  United  States  of  its  legal  remedies  to  re- 
cover the  moneys  of  which  it  was  to  be  defrauded,  and  further  to  defraud 
and  deceive  the  officers  of  the  United  States,  and  to  defraud  the  United 
States  of  the  benefits  which  would  have  resulted  from  honest  and  com- 
petitive bids  and  proposals  to  contract  for  the  furnishing  and  sale  to  the 
United  States  of  coal.  The  subject-matter  of  said  conspiracy  and  the  ob- 
jects thereof,  and  the  means  by  which  the  same  were  to  be  effected,  were  as 
follows:  On  or  about  March  10,  1908,  the  United  States,  acting  through  the 
Quartermaster  for  the  Department  of  the  Columbia  of  the  United  States 
Army,  published  and  circulated  an  advertisement  Inviting  bids  and  proposals 
to  contract  for  the  furnishing  and  sale  to  said  United  States  of  certain  large 
quantities  of  coal  which  the  United  States  desired  to  purchase  for  governmental 
use  during  the  fiscal  year  commencing  July  1,  1908,  and  ending  June  30,  1909, 
at  those  certain  military  posts  known  as  Ft  Davis,  Ft  St  Michael,  and  Ft 
Llscomb,  all  situated  in  the  District  of  Alaska,  which  bids  and  proposals  to 
contract  were  to  be  submitted  to  the  said  Chief  Quartermaster  on  April  10, 
1908;  that  the  principal  object  of  said  conspiracy  was  to  Induce  the  United 
States  to  award  and  let  contracts  for  the  purchase  of  coal  and  to  purchase 
and  pay  for  said  coal  at  grossly  exorbitant  and  fraudulent  prices,  whereby 
the  United  States  should  be  defrauded  of  large  sums  of  money  for  the  use 
and  benefit  of  said  conspirators,  which  object  was  to  be  effected  and  consum- 
mated by  means  of  collusive,  dishonest,  and  fraudulent  bids  and  proposals 
to  contract  for  the  furnishing  of  coal,  which  bids  and  proposals  to  contract 
should  be  ostensibly  competitive  but  in  fact  collusive,  dishonest,  and  non- 
competitive, and  for  grossly  exorbitant  prices  to  be  secretly  agreed  upon  by 
said  conspirators;  that  it  was  also  one  of  the  objects  of  said  unlawful  con- 
spiracy that,  after  the  United  States  should  have  been  thus  defrauded,  the 
true  facts  lif  the  premises  should  be  concealed  from  the  United  States,  whereby 
the  United  States  should  be  defrauded  of  its  legal  remedies  to  recover  the 
moneys  of  which  it  should  have  been  defrauded,  which  object  was  to  be  ef- 
fected and  consummated  by  means  of  false,  fraudulent,  and  fictitious  vouchers 
and  entries,  and  books  of  account  relating  to  the  disbursement  and  use  by 
said  conspirators  of  the  moneys  of  which  the  United  States  was  to  be  de- 
frauded as  aforesaid.  And  the  indictment  charges  that  said  unlawful  con- 
spiracy has,  at  aU  times  since  April  1,  1908,  been  furthered  and  continued 
in  force  by  each  of  said  conspirators. 

The  indictment  alleges  as  overt  acts:    (1)  That  after  the  formation  of  said 

conspiracy  and  during  the  continuance  thereof,  and  to  effect  the  object  thereof, 

-  —  -  -  —        .  ^^ 

*For  oUier  cases  see  same  topic  ft  fi  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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said  John  H.  Bullock  on  August  13,  1908,  at  Vancouver,  Wash.,  did  knowingly, 
unlawfully,  and  corruptly  induce,  persuade,  and  cause  one  John  E.  Baxter  as 
Quartermaster  of  the  United  States  Army  to  issue,  and  the  said  John  E.  Bax- 
ter did  issue,  a  certain  check  or  warrant  drawn  upon  the  First  National  Bank 
of  Portland,  bearing  date  August  13,  1908,  In  favor  of  John  J.  Sesnon  Com- 
pany, for  the  sum  of  $39,163.50,  which  check  was  subscribed  by  said  Quarter- 
master and  was  for  funds  and  money  of  the  United  States,  then  and  there  on 
deposit  In  the  First  National  Bank  of  Portland,  Or.;  (2)  that  on  September 
1,  1908,  at  Seattle,  Wash.,  the  said  Bullock  did  knowingly,  unlawfully,  and 
corruptly  Induce,  persuade,  and  cause  one  Frank  A.  Kane  as  agent  of  said 
John  J.  Sesnon  Company,  to  Indorse  and  negotiate  said  check,  which  said 
Kane  then  and  there  did,  and  which  check  was  thereafter,  on  September  2, 
1908,  duly  paid  by  said  First  National  Bank  of  Portland,  Or.,  out  of  the 
aforesaid  funds  of  the  United  States ;  (3)  that  on  August  13,  1908,  at  Van- 
couver, Wash.,  said  Bullock  corruptly  Induced  and  persuaded  and  caused  one 
John  E.  Baxter,  Quartermaster  of  the  United  States  Army,  and  the  said  Bax- 
ter did  Issue  a  certain  check  or  warrant  drawn  upon  the  First  National  Ban^ 
of  Portland,  bearing  date  August  13,  1908,  In  favor  of  John  J.  Sesnon  Com- 
pany for  the  sum  of  $53,878.50,  which  warrant  was  subscribed  by  said  Baxter 
as  Quartermaster  and  was  for  funds  and  moneys  of  the  United  States  then 
and  there  deposited  and  In  the  said  First  National  Bank;  (4)  that  on  Sep- 
tember 1,  1908,  at  Seattle,  Wash.,  said  Bullock  knowingly,  unlawfully,  and 
corruptly  Induced,  persuaded,  and  caused  Frank  A.  Kane  as  agent  of  said 
John  J.  Sesnon  Company  to,  and  the  said  Frank  A.  Kane  then  and  there  did. 
Indorse  and  negotiate  said  check  or  warrant,  which  check  or  warrant  was 
thereafter,  and  on  September  2,  1908,  duly  paid  by  the  First  National  Bank 
of  Portland,  Or.,  out  of  the  aforesaid  funds  of  the  United  States. 

Samuel  H.  Piles,  James  B.  Howe,  Charles  H.  Farrell,  James  H. 
Kane,  and  Wickliffe  B.  Stratton,  all  of  Seattle,  Wash.,  for  plaintiff  in 
error  Houston. 

O.  L.  Willett  and  Frank  Oleson,  both  of  Seattle,  Wash.,  for  plaintiflF 
in  error  Bullock. 

B.  D.  Townsend,  of  Washington,  D.  C,  and  Glenn  E.  Husted,  and 
F.  C.  Rabb,  both  of  Portland,  Or.,  Special  Asst.  Atty.  Gen.,  for  the 
United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
EHstrict  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [  1  ]  The 
indictment  charges  that  the  conspiracy  was  entered  into  on  April  1, 
1908,  and  that  it  has  at  all  times  since  that  date  been  "furthered  and 
continued  in  force"  by  each  of  said  conspirators.  Four  overt  acts 
are  alleged  to  have  been  done  in  August  and  September,  1908.  The 
substance  of  the  objections  to  the  indictment  is  that  it  contains  no 
allegation  that  bids  were  ever  actually  interposed  by  the  conspirators, 
or  what  such  bids  were,  that  the  crime  could  not  be  completed  with- 
out the  initial  overt  act  of  interposing  bids  by  the  cooperation  of  the 
conspirators,  and  that  all  overt  acts  must  be  alleged.  We  find  no 
merit  in  these  objections. 

[B]  Under  section  5440,  the  offense  consists  of  the  unlawful  scheme 
upon  which  the  minds  of  the  conspirators  have  met,  together  with  an 
act  to  effect  the  object  of  the  conspiracy.  The  allegation  that  a  single 
act  was  done  by  one  of  the  conspirators,  which  had  for  its  purpose  the 


HOUSTON   V.  UNITED  STATES  565 

furtherance  of  the  unlawful  scheme,  completes  the  allegation  of  the 
offense,  and  the  rule  is  well  settled  that  it  need  not  appear  upon  the 
face  of  the  indictment  that  the'  overt  act  was  such  that  it  could  be 
seen  to  have  a  necessary  or  logical  relation  to  the  conspiracy  charged. 
It  is  enough  if  the  indictment  allege  that  it  has  that  effect.  In  brief, 
it  is  sufficient  to  state  the  overt  act  without  alleging  the  manner  in 
which  it  tended  to  effect  the  purposes  contemplated.  We  so  held  in 
United  States  v.  Benson,  70  Fed.  591,  17  C.  C.  A.  293,  following  Unit^ 
ed  States  v.  Sanche  (C.  C.)  7  Fed.  715,  United  States  v.  Donau,  11 
Blatchf.  168,  Fed.  Cas:  No.  14,983,  and  the  same  has  been  held  in 
Gantt  V.  United  States,  108  Fed.  61,  47  C.  C.  A.  210,  and  United 
States  V.  Shevlin  (D.  C.)  212  Fed.  343,  and  we  find  no  decision  to  the 
contrary. 

But  it  is  said  that  by  the  decision  of  the  Supreme  Court  in  Hyde  v. 
United  States,  225  U.  S.  347,  32  Sup.  Ct.  -793,  56  L.  Ed.  1114,  Ann. 
Cas.  1914A,  614,  a  new  rule  of  pleading  has  been  educed,  that,  inas- 
much as  it  was  held  in  that  case  that  the  offense  defined  in  section 
5440  is  not  complete  until  an  overt  act  is  done  to  carry  out  the  purpose 
of  the  conspiracy,  the  averments  by  which  the  overt  act  is  pleaded 
must  upon  their  face  show  that  the  act  was  so  related  to  the  conspiracy 
as  necessarily  to  be  a  portion  thereof.  We  do  not  so  understand  that 
decision.  The  court  was  there  dealing  with  the  question  whether  an 
overt  act  performed  in  one  district  by  one  of  the  parties  who  had 
conspired  in  another  district  would  give  jurisdiction  to  the  court  in  the 
district  where  the  overt  act  was  performed  as  to  all  the  conspirators. 
It  was  held  that,  under  section  5440,  an  overt  act  was  necessary  to 
complete  the  offense.  No  new  rule  of  pleading  was  announced,  and  it 
does  not  follow  from  any  principle  there  affirmed  that  an  indictment 
in  a  conspiracy  case  which  would  be  good  and  valid  before  that  de- 
cision should  now  be  held  defective.  Under  a  rule  of  pleading  such 
as  is  now  contended  to  have  been  established  by  that  case,  the  very 
indictment  which  in  that  case  the  court  sustained  would  have  been  sub- 
ject to  objection  on  the  very  ground  that  is  here  urged.  For  that  in- 
dictment contained  no  allegation  which  showed  that  the  overt  acts 
pleaded  therein  would  tend  to  effect  the  object  of  the  conspiracy.  In 
the  opinion  the  court  said : 

**The  powers  of  the  Land  Office  were  necessarily  to  be  Invoked  and  proceed- 
ings therein  instituted  and  prosecuted  by  acts  innocent  indeed  of  themselves, 
taking  only  criminal  taint  from  the  purpose  for  which  they  were  done." 

In  that  case  the  indictment  charged  conspiracy  to  defraud  the  United 
States  of  public  lands  in  lieu  of  lands  within  forest  reserves  established 
in  Oregon  and  California,  by  means  of  false  and  fraudulent  proofs, 
whereby  the  conspirators  were  to  obtain  fraudulently  from  those  states 
title  to  and  possession  of  school  lands  within  the  limits  of  such  re- 
serves, which  were  open  to  purchase  from  those  states  by  residents 
thereof  upon  appropriate  applications  sup|)orted  by  affidavit  showing 
the  resident's  qualifications  to  make  such  purchase,  and  his  intention 
to  purchase  in  good  faith  for  his  own  benefit,  and  that  he  had  made  no 
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contract  to  sell  the  claim,  the  applications  to  be  made  in  the  names  of 
fictitious  persons  and  in  the  names  of  persons  not  really  desiring  or 
qualified  to  purchase  said  lands,  the  names  of  the  latter  class  to  be 
procured  by  paying  or  causing  to  be  paid  to  them  small  sums  of  money 
and  by  falsely  representing  or  causing  to  be  represented  to  some  of 
them  that  they  were  merely  disposing  of  their  rights  to  purchase  such 
school  lands.    In  the  opinion  it  is  said: 

"Most  of  the  overt  acts  charged  consisted  In  the  filing  In  the  General  Land 
Ofllce  by  DImond,  as  attorney  for  Hyde,  his  appearance  in  different  selec- 
tion cases,  in  some  of  which  he  urges  and  sets  forth  the  reasons  for  favoring 
a  si)eedy  action.  In  counts  35  to  40,  both  inclusive,  the  overt  act  charged  Is 
the  payment  of  money  by  l^enson  to  either  Valk  or  Harlan,  alleged  in  the  in- 
dictment to  be  salaried  officials  of  the  General  Land  Office  and  charged  with 
duties  pertaining  to  the  exchange  of  lands  of  private  claim  or  ownership  in- 
cluded in  a  forest  reserve  or  other  public  land.  Two  overt  acts  are  charged 
against  Hyde,  one  of  which  was  committed  on  July  29,  1903,  by  causing  to  be 
transmitted  by  mail  from  the  United  States  Land  Office  at  Vancouver  to  the 
Commissioner  of  the  General  Land  Office  at  Washington  a  written  notifica- 
tion to  the  Commissioner,  signed  by  Hyde  for  C.  W.  Clarke,  that  the  latter 
appealed  to  the  Secretary  of  the  Interior  from  a  certain  decision  of  the  Com- 
missioner, with  an  assignment  of  errors,  and  the  second  of  which  was  that 
Hyde,  on  March  31,  1902,  caused  to  be  presented  by  the  hand  of  Dimond  a 
paper  signed  by  him,  Hyde,  notifying  the  Commissioner  that  one  S.  E.  Kieffer 
was  authorized  and  appointed  as  Hyde's  agent  to  post  notices  in  the  ground 
described  in  a  certain  application  and  to  make  affidavit  of  posting." 

Nor  is  the  indictment  defective  for  its  failure  to  describe  in  detail 
the  means  by  which  the  object  of  the  conspiracy  was  to  be  attained. 
It  was  not  necessary  to  allege  what  the  bids  were,  or  that  they  were 
actually  made.  The  bids  were  but  a  portion  of  the  means  whereby 
the  unlawful  purpose  was  to  be  accomplished.  The  indictment  charges, 
not  that  the  object  of  the  conspiracy  was  to  interpose  collusive  and 
fraudulent  bids,  but  that  it  was  to  defraud  the  United  States  of  the 
money  that  should  be  paid  as  the  purchase  price  of  coal.  It  is  enough 
if  such  an  indictment  contain  a  general  description  of  the  means. 
Crawford  v.  United  States,  212  U.  S.  183,  192,  29  Sup.  Ct.  260,  53 
L.  Ed.  465,  15  Ann.  Cas.  392;  Dealy  v.  United  States,  152  U.  S.  539, 
543,  14  Sup.  Ct.  6S0,  38  L.  Ed.  545.  And  a  general  allegation  of  the 
continuance  of  the  conspiracy  is  an  averment  of  a  substantive  fact  and 
is  sufficient.  Dealy  v.  United  States,  supra ;  United  States  v.  Barber, 
219  U.  S.  72,  78,  31  Sup.  Ct.  209,  55  L.  Ed.  99. 

We  think  that  the  averments  of  the  indictment  were  sufficient  to 
advise  the  defendants  of  the  nature  of  the  offense  with  which  they  were 
charged,  and  as  to  which  they  were  required  to  prepare  their  defense, 
and  sufficient  to  sustain  a  plea  of  former  conviction  or  acquittal  in  a 
case  of  a  second  indictment  for  the  same  offense.  Said  the  court  in 
Cochran  &  Sayre  v.  United  States,  157  U.  S.  286,  290,  15  Sup.  Ct. 
628,  630  (39  L.  Ed.  704) : 

**B\it  the  true  test  is,  not  whether  it  might  possibly  have  been  made  more 
certain,  but  whether  it  contains  every  element  of  the  offense  Intended  to  be 
charged,  and  sufficiently  apprises  the  defendant  of  what  he  must  be  prepared 
to  meet,  and,  in  case  any  other  proceedings  are  taken  against  him  for  a  similar 
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offense,  whether  the  record  shows  with  accuracy  to  what  extent  he  may  plead 
a  former  acquittal  or  conviction." 

In  Williamson  v.  United  States,  207  U.  S.  425,  28  Sup.  Ct.  163,  52 
L.  Ed.  278,  it  was  held  that  an  indictment  charging  the  accused  with 
a  conspiracy  to  commit  the  crime  of  subornation  of  perjury  in  pro- 
ceedings for  the  purcliase  of  public  lands  was  sufficient,  although  the 
precise  persons  to  be  suborned  and  the  elements  essential  to  the  com- 
mission of  the  crimes  were  not  particularized. 

Error  is  assigned  to  the  admission  in  evidence  of  the  statement  made 
by  Jarvis  to  Douglas,  in  March  or  April,  1909,  that  the  $6,892  payment 
made  to  him  by  Houston  was  "the  rake-off  on  the  government  coal 
contract."  It  is  said  that  this  evidence  was  inadmissible,  because  the 
statement  was  made  after  the  object  of  the  conspiracy  had  been  com- 
pletely consummated.  To  this  it  is  to  be  said  that  it  does  not  appear 
that  the  conspiracy  had  been  consummated  at  that  date.  There  was 
evidence  of  acts  done  in  carrying  it  out  as  late  as  May  8,  1909.  Again, 
the  statement  was  made  during  the  time  the  second  object  of  the  con- 
spirac;  was  being  effected.  It  was  admissable  to  show  that  Jarvis  was 
a  member  of  the  conspiracy,  and  it  was  for  that  purpose  that  it  was  ad- 
mitted. As  to  that  evidence,  the  court  charged  the  jury  that,  before 
they  could  consider  the  statement  of  Jarvis  as  being  the  statemexic  or 
act  of  the  other  defendants,  it  must  have  been  made  or  done  during 
the  life  of  the  conspiracy,  and  it  must  have  been  a  statement  or  act 
in  furtherance  of,  and  to  effect  the  object  of,  the  conspiracy,  and  that, 
if  the  conspiracy  was  consummated  and  completed  before  that  date, 
nothing  that  Jarvis  said  could  affect  either  of  the  defendants. 

[2]  We  find  no  error  in  the  admission  of  evidence  of  the  acts  of 
the  corporations  of  which  the  defendants  were  officers,  under  an  in- 
dictment which  charged  the  defendants  as  individuals.  The  evidence 
so  admitted  was  that  the  conspirators  interposed  bids  in  the  name  of 
their  respective  corporations,  and  signed  them  as  officers  of  the  cor- 
poration. The  indictment  did  not  charge  that  the  bids  were  to  be 
signed  by  the  individuals.  It  charged  that  the  scheme  of  the  con- 
spiracy was  to  be  carried  out  by  fraudulent  and  collusive  bi8s  without 
stating  what  names  were  to  be  subscribed  thereto,  and  it  charged  that 
the  fruits  of  the  conspiracy  were  to  accrue  to  the  defendants  "or  to 
the  corporations  represented  by  them."  When  Bullock  signed  the  bids 
in  the  name  of  Sesnon  Company,  by  himself  as  secretary,  he  committed 
an  act  within  the  allegations  of  the  indictment,  and  proof  thereof  was 
properly  admitted. 

[3]  It  is  contended  that  it  was  error  to  admit  in  evidence  a  letter 
addressed  hy  Bullock  to  the  Dexter  Horton  National  Bank,  authoriz- 
ing Frank  A.  Kane  to  sign  checks  on  behalf  of  the  John  J.  Sesnon 
Company.  The  objection  made  to  the  letter  was  that  it  was  immaterial 
and  not  included  in  the  indictment.  It  is  now  urged  that  the  letter  was 
subject  to  objection  because  it  did  not  authorize  Kane  to  indorse 
checks  payable  to  the  Sesnon  Company,  but  only  to  sign  checks  issued 
by  that  company.  The  testimony  of  the  teller  of  the  bank  was  that 
the  letter  was  authority  to  Kane  to  indorse  or  sign  checks  or  other 
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negotiable  papers  for  the  Sesnon  Company.  Kane,  who  was  called 
as  a  witness  did  not  in  fact  deny  that  he  had  authority  to  indorse  such 
checks.  He  said  that  during  June,  July,  August,  September,  and  Octo- 
ber of  1907  and  1908,  he  indorsed  the  checks  payable  to  the  Sesnon 
Company,  that  arrived  at  the  Seattle  office.  When  asked  under  whose 
authority  he  did  so,  he  answered  that  he  could  not  say  that  he  ever 
had  any  authority  for  doing  it.  "It  was  just  a  custom,"  and  he  testi- 
fied that  in  the  winter  months  he  did  it  under  Bullock's  supervision, 
and  that  in  the  summer  months,  in  Bullock's  absence,  he  continued  to 
indorse  them  as  before.  We  think  the  letter  was  properly  admitted 
as  tending  to  corroborate  the  evidence  that  Bullock  authorized  Kane 
to  indorse  the  checks.  The  checks  in  question  were  drawn  in  favor 
of  the  John  J.  Sesnon  Company,  and  were  indorsed  "John  J.  Sesnon 
Company  by  Frank  A.  Kane,  Agt." 

[4]  We  find  no  error  in  the  assignment  that  evidence  was  admitted 
of  overt  acts  other  than  those  which  were  pleaded  in  the  indictment 
No  decision  of  a  federal  court  is  cited  in  which  it  has  been  held  that 
in  such  a  case  the  prosecution  is  limited  to  proof  of  the  overt  acts 
which  are  specifically  charged.  The  contrary  has  been  held  in  United 
States  v.  Howell  (D.  C.)  56  Fed.  21 ;  United  States  v.  Burkett  (D.  C.) 
150  Fed.  208;  and  United  States  v.  Eccles  (C.  C.)  181  Fed.  906.  In 
Bannon  &  Mulkey  v.  United  States,  156  U.  S.  464,  469,  15  Sup.  Ct 
467,  469  (39  L.  Ed.  494),  the  court  said : 

**To  require  an  overt  act  to  be  proven  against  every  member  of  the  con- 
spiracy, or  a  distinct  act  connecting  him  with  the  combination  to  be  alleged, 
would  not  only  be  an  Innovation  upon  established  principles,  but  would  ren- 
der most  prosecutions  for  the  offense  nugatory.  It  Is  never  necessary  to  set 
forth  matters  of  evidence  in  an  indictment" 

In  Heike  v.  United  States,  227  U.  S.  131,  145,  33  Sup.  Ct.  226,  229 
(57  L.  Ed.  450)  the  court  said: 

"Another  objection  to  evidence  concerned  the  admission  of  testimony  that 
the  same  course  of  conduct  was  going  on  long  before  the  date  In  the  indict- 
ment when  It  is  alleged  that  the  defendants  conspired.  The  Indictment,  of 
course,  charged  a  conspiracy  not  barred  by  the  statute  of  limitations,  but  It 
was  permissible  to  prove  that  the  course  of  fraud  was  entered  on  long  before 
and  kept  up." 

At  common  law  and  in  the  absence  of  statutory  changes  thereof,  it 
is  not  necessary  to  plead  any  overt  act,  but  all  overt  acts  may  be  shown 
in  evidence  as  tending  to  prove  the  conspiracy,  and  its  object.  State 
v.  Stockf ord,  77  Conn.  227,  58  Atl.  769,  107  Am.  St.  Rep.  28 ;  State 
V.  Mayberry,  48  Me.  218;  Ochs  et  al.  v.  People,  124  111.  399,  16  N. 
E.  662;  People  v.  Brickner,  15  N.  Y.  Supp.  528.  The  language  of 
section  5440  indicates  that  Congress  did  not  intend  to  change  the  com- 
mon-law rule  further  than  to  make  it  essential  to  the  offense  described 
therein  that  there  should  have  been  at  least  one  overt  act  to  eflFect  the 
object  of  the  conspiracy. 

There  are  other  assignments  of  error  as  to  the  admission  of  evi- 
dence. We  do  not  deem  it  necessary  to  discuss  them.  We  find  no 
error  in  any  of  them. 
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Error  is  assigned  to  the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendants  at  the  close  of  the  testimony.  One  of  the  grounds  of 
the  motion  was  the  insufficiency  of  the  evidence  to  sustain  a  verdict 
against  the  defendants.  We  have  carefully  considered  the  evidence, 
and  we  think  the  court  was  fully  justified  in  submitting  the  case  to  the 
jury. 

[5]  Another  ground  of  the  motion  was  that  the  prosecution  of  the 
offense  charged  was  barred  by  the  statute  of  limitations.  It  is  urged 
that  the  statute  commenced  to  run  on  April  21,  1908,  the  date  when 
the  contracts  were  let  for  furnishing  the  coal  for  Forts  Davis  and  St. 
Michaels,  or  that,  at  the  latest,  the  statute  began  to  run  on  July  13, 
1908,  the  date  when  Bullock  certified  to  the  vouchers.  The  object  of 
the  conspiracy  was  alleged  to  be  to  defraud  the  United  States,  and 
there  was  proof  of  acts  done  by  the  defendants,  which  showed  that 
the  purpose  of  the  conspiracy  was  not  fully  consummated  when  the 
vouchers  were  certified  to.  That  act  was  followed  by  others.  On  Au- 
gust 13,  1908,  at  the  instance  of  Bullock,  Baxter  issued  the  checks; 
on  September  1st,  Kane,  under  authority  from  Bullock,  indorsed  the 
checks  on  behalf  of  John  J.  Sesnon  Company ;  and  on  September  2d, 
the  bank  paid  the  checks.  The  indictment  was  found  on  August  12, 
1911.  Where  the  conspiracy  was  formed  more  than  three  years  prior 
to  the  indictment,  and  acts  in  pursuance  thereof  have  been  done,  both 
prior  to  and  within  the  three  years,  prosecution  is  not  barred,  for 
the  conspiracy  may  be  a  continuing  offense,  and  it  may  be  alleged  and 
proven  that  it  was  continued  in  force  and  operation  to  a  time  within 
the  statutory  period  of  limitation.  It  was  so  held  by  this  court  in  Hed- 
derly  v.  United  States,  193  Fed.  561,  569,  114  C.  C.  A.  227,  in  accord- 
ance with  the  very  decided  weight  of  authority,  and  that  rule  has  been 
finally  approved  and  settled  by  the  decision  in  United  States  v.  Kissel, 
218  U.  S.  601,  31  Sup.  Ct.  124,  54  L.  Ed.  1168. 

We  find  no  error  for  which  the  judgment  should  be  reversed.  It 
is,  accordingly,  affirmed. 

ROSS,  Circuit  Judge  (dissenting).*  The  indictment  against  the  plain- 
tiffs in  error  was  based  on  section  5440  of  the  Revised  Statutes  as 
amended  May  17,  1879  (21  Stats,  p.  4),  which  reads: 

'If  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  In  any  manner  or  for  any  pur- 
pose, and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy  all  the  parties  to  such  conspiracy  shaU  be  liable  to  a  penalty  of 
not  more  than  ten  thousand  dollars,  or  to  imprisonment  for  not  more  than 
two  years  or  to  both  fine  and  imprisonment  in  the  discretion  of  the  court" 

Another  provision  of  the  Revised  Statutes  requires  prosecution  of 
such  offenses  to  be  commenced  within  three  years.  The  indictment  was 
filed  August  12,  1911;  objection  to  its  sufficiency,  as  well  as  to  the 
time  of  its  presentation,  being  appropriately  taken  by  the  plaintiffs  in 
error. 

In  respect  to  the  crime  denounced  by  section  5440,  the  Supreme 
Court,  in  the  late  case  of  Hyde  v.  United  States,  225  U.  S.  347,  at  page 
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357,  32  Sup.  Ct.  793,  at  page  798  (56  L.  Ed.  1114,  Ann.  Cas.  1914A, 
614),  which  was  a  prosecution  based  upon  the  same  statute,  said : 


»o 


'It  is  contended  by  the  defendants  that  the  conspiracy — the  union  in  an 
unlawful  purpose — constitutes  the  crime,  and  that  the  requirement  of  an  overt 
act  does  not  give  the  offense  criminal  quality  or  extent,  but  that  the  provi- 
sion of  the  statute  in  regard  to  such  act  merely  affords  an  opportunity  to 
withdraw  from  the  design  without  incurring  its  criminaUty  (called  in  the 
cases  a  locus  penitentiiB).  The  following,  among  other  cases,  are  cited  in 
support  of  this  view:  United  States  v.  Britton,  108  U.  S.  199,  204  [2  Sup.  Ct 
531,  27  L.  Ed.  698] ;  Pettibone  v.  United  States,  148  U.  S.  197,  203  [13  Sup. 
Ct.  542,  37  L.  Ed.  419] ;  Dealy  v.  United  States,  152  U.  S.  539,  547  [14  Sup. 
Ct  680,  38  L.  Ed.  545] ;  Bannon  v.  United  States,  156  U.  S.  404-468-469  [15 
Sup.  Ct  467,  39  L.  Ed.  494] ;  and  the  opinion  of  this  court  when  this  case 
was  here  before  [Hyde  v.  Shine],  199  U.  S.  62-76  [25  Sup.  Ct  760,  50  JU 
Ed.  90]. 

"It  must  be  conceded  at  the  outset  that  there  is  language  in  those  cases  that 
considered  by  itself,  justifies  the  contention  based  upon  them.  In  the  United 
States  V.  Britton,  for  instance — and  the  language  of  the  case  is  resorted  to  for 
the  genesis  of  the  doctrine  and  malses  strongest  for  the  contention — ^Mr.  Justice 
Woods,  speaking  for  the  court,  said:  The  offense  charged  in  the  counts  of  this 
Indictment  is  a  conspiracy.  This  offense  does  not  consist  of  both  the  conspiracy 
and  the  acts  done  to  effect  the  object  of  the  conspiracy,  but  of  the  conspiracy 
alone.  The  provision  of  the  statute,  that  there  must  be  an  act  done  to  effect 
the  object  of  the  conspiracy,  merely  affords  a  locus  penitentiae,  so  tliat  be- 
fore the  act  is  done  either  one  or  all  of  the  parties  may  abandon  their  de- 
sign, and  thus  avoid  the  penalty  prescribed  by  the  statute.  It  follows  as  a 
rule  of  criminal  pleading  that  in  an  indictment  for  conspiracy  under  section 
5440,  the  conspiracy  must  be  sufficiently  charged,  and  that  It  cannot  be  aided 
by  the  averments  of  acts  done  by  one  or  more  of  the  conspirators  In  further- 
ance of  the  object  of  the  conspiracy.  Reg.  v.  King,  7  Q.  B.  782;  Common- 
wealth V.  Shedd,  7  Cush.  [Mass.]  514.' 

**The  case  was  followed  in  Pettibone  v.  United  States  to  the  effect  that  the 
consi)iracy  must  be  sufficiently  charged,  and  cannot  be  aided  by  averments  of 
acts  done  by  any  one  or  more  of  -the  conspirators  in  furthering  the  object  of 
the  conspiracy.* 

"In  Dealy  v.  United  States  it  is  said  that:  The  gist  of  the  offense  Is  the 
conspiracy.  ♦  ♦  ♦  Hence,  if  the  conspiracy  was  entered  into  within  the 
limits  of  the  United  States  and  the  jurisdiction  of  the  court,  the  crime  was 
then  complete,  and  the  subsequent  overt  act  in  pursuance  thereof  may  have 
been  done  anywhere.' 

^'Indeed,  it  must  be  said  that  the  cases  abound  with  statements  that  the 
conspiracy  is  the  'gist*  of  the  offense  *or  the  'gravamen*  of  it,  and  we  realize 
the  strength  of  the  argument  based  upon  them.  But  we  think  the  argument 
Insists  too  exactly  on  the  ancient  law  of  conspiracy,  and  does  not  ^ve  effect 
to  the  change  made  in  it  by  section  5440,  supra.  It  Is  true  that  the  conspiracy, 
the  unlawful  combination,  has  been  said  to  be  the  crime,  and  that  at  com- 
mon law  It  was  not  necessary  to  aver  or  prove  an  overt  act ;  but  section  5440 
has  gone  beyond  such  rigid  abstraction  and  prescribes,  as  necessary  to  the 
offense,  not  only  the  unlawful  conspiracy,  but  that  one  or  more  of  the  par- 
ties must  do  an  *act  to  effect'  its  object,  and  provides  that  when  such  an  act 
Is  done  *all  the  parties  to  such  conspiracy'  become  liable.  Interpreting  the 
provision,  it  was  decided  in  Ilyde  v.  Shine,  199  U.  S.  62.  76  [25  Sup.  Ct  760, 
50  L.  Ed.  90],  that  an  overt  act  Is  necessary  to  complete  the  offense.  And  so 
It  was  said  In  United  States  v.  Hlrsch,  100  U.  S.  33  [25  L.  Ed.  539],  recog- 
nizing that  while  the  combination  of  minds  In  an  unlawful  purpose  was  the 
foundation  of  the  offense,  an  overt  act  was  necessary  to  complete  it  It  seems 
like  a  contradiction  to  say  that  a  thing  is  necessary  to  complete  another  thing, 
and  yet  that  other  thing  Is  complete  without  It  It  seems  like  a  paradox  to 
say  that  anything,  to  quote  the  Solicitor  General,  *can  be  a  crime  of  which  no 
court  can  take  cognizance.'  The  conspiracy,  therefore,  cannot  alone  constitute 
the  offense.    It  needs  the  addition  of  the  overt  act    Such  act  is  something 
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more,  therefore,  than  evidence  of  a  conspiracy.  It  constitutes  the  execution 
or  part  execution  of  the  conspiracy  and  all  incur  guilt  by  it,  or  rather  com- 
plete their  guilt  by  it,  consummating  a  crime  by  it  cognizable  then  by  the 
judicial  tribimals,  such  tribunals  only  th^i  acquiring  jurisdiction." 

It  is  there,  as  I  understand  it,  in  effect  held,  contrary  to  previous  de- 
cisions of  that  court  as  well  as  of  other  federal  courts,  that  in  order  to 
constitute  a  crime  under  the  provisions  of  section  5440  of  the  Revised 
Statutes,  an  overt  act  or  acts  is  essential.  That  being  so,  it  cannot  admit 
of  doubt  that  the  indictment  must  allege  such  overt  act  or  acts,  for  it  is 
a  cardinal  rule  of  criminal  pleading  ttiat  everything  made  essential  to 
constitute  the  crime  must  be  alleged. 

Turning  to  the  indictment,  we  tind  what  the  conspirators  agreed  to 
do  thus  stated: 

"That  on  or  about  the  1st  day  of  April,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  eight,  at  Seattle,  in  the  county  of  King,  state  of  Wash- 
ington, and  within  the  jurisdiction  of  this  court,  one  Charles  E.  Houston,  late 
of  said  county  of  King,  and  one  John  H.  Bullock,  formerly  of  said  county  of 
King,  but  late  of  the  county  of  Multnomah,  in  the  state  of  Oregon,  and  one 
D.  H.  Jarvis  (now  deceased)  and  others  to  the  grand  jury  unknown,  did  will- 
fully, knowingly,  and  unlawfully  and  feloniously  conspire,  combine,  confed- 
erate and  agree  together  to  defraud  the  United  States  of  America  of  divers 
large  sums  of  money,  and  further  to  defraud  the  said  United  States  of  its  le- 
gal remedies  to  recover  thp  moneys  of  which  it  was  to  be  defrauded  as  afore- 
said, and  further  to  defraud  and  deceive  the  officers  of  the  said  United  States 
having  authority  in  the  premises  in  the  discharge  of  their  otticial  duties  with 
reference  to  the  several  transactions  hereinbefore  set  forth,  and  further  to  de- 
fraud the  said  United  States  of  the  governmental  and  other  benefits  that  would 
have  resulted  from  honest  and  competitive  bids  and  proposals  to  contract 
for  the  furnishing  and  sale  to  said  United  States  of  coal  as  hereinafter  set 
forth. 

**The  subject-matter  of  said  unlawful  conspiracy,  the  objects  thereof,  and 
the  means  by  which  said  objects  were  to  be  effected  are  as  foUows,  to  wit: 

"On  or  about  the  10th  day  of  March,  A.  D.  1908,  the  said  United  States,  act- 
ing through  the  Chief  Quartermaster  for  the  Department  of  the  Columbia  of 
the  United  States  Army,  published  and  circulated  an  advertisement  inviting 
bids  and  proposals  to  contract  for  the  furnishing  and  sale  to  said  United 
States  of  certain  large  quantities  of  coal,  which  the  said  United  States  de- 
sired to  purchase  for  governmental  use  during  the  fiscal  year  commencing 
July  1,  1908,  and  ending  June  30,  1909,  at  those  certain  military  posts  known 
as  Fort  Davis,  Fort  St  Michael  and  Fort  Ltscum,  all  situated  in  the  Dis- 
trict of  Alaska,  which  said  bids  and  proposals  to  contract  were  to  be  sub- 
mitted to  the  said  Chief  Quartermaster  for  the  Department  of  the  Columbia 
on  the  10th  day  of  April,  A.  D.  1908. 

**The  principal  object  of  said  unlawful  conspiracy  was  to  induce  the  said 
United  States,  acting  through  its  duly  authorized  officers,  to  award  and  let 
contracts  for  the  purchase  of  said  coal,  and  to  purchase  and  pay  for  said  coal, 
at  grossly  exorbitant  and  fraudulent  prices,  whereby  the  said  United  States 
should  be  defrauded  of  large  sums  of  money  for  the  use  and  benefit  of  said 
conspirators,  or  some  of  them,  or  certain  corporartions  then  and  there  repre- 
sented by  said  conspirators  respectively;  which  said  object  was  to  be  ef- 
fected and  consummated  by  means  of  collusive,  fraudulent  and  dishonest  bids 
and  proposals  to  contract  for  the  furnishing  of  said  coal,  which  said  bids  and 
proposals  to  contract  should  be  ostensibly  competitive,  but  in  fact  collusive, 
dishonest  and  noncompetitive  and  for  grossly  exorbitant  prices  to  be  secretly 
agreed  upon  by  said  conspirators  and  communicated  to  one  another  prior  to 
the  making  of  said  bids  and  proposals  to  contract 

"It  was  also  one  of  the  objects  of  said  unlawful  conspiracy,  that  after  the 
said  United  States  should  have  been  defrauded  in  the  manner  and  by  the 
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means  hereinbefore  set  forth,  the  true  facts  in  the  premises  should  be  con- 
cealed from  the  said  United  States,  whereby  the  said  United  States  should 
be  defrauded  of  its  legal  remedies  to  recover  the  moneys  of  which  it  should 
have  been  defrauded  as  aforei^id,  and  should  be  defrauded  of  all  legal  re- 
dress in  the  premises,  which  said  last  named  object  of  said  unlawful  con- 
spiracy was  to  be  effected  and  consummated  by  means  of  false,  fraudulent 
fictitious  and  collusive  checks,  vouchers,  and  entries  in  books  of  account  re- 
lating to  the  disbursement  and  use  by  said  conspirators  of  the  moneys  of 
which  the  T7nited  States  was  to  be  defrauded  as  aforesaid. 

**\VhIch  said  unlawful  conspiracy  has  at  all  times  since  said  first  day  of 
April,  A.  D.  1908,  been  furthered  and  continued  in  force  by  each  of  said  con- 
spirators, except  as  to  said  D,  H.  Jarvis  since  the  date  of  his  decease  on  or 
about  June  22,  A.  D.  1911." 

Notwithstanding  the  foregoing  averments  in  respect  to  the  alleged 
agreement  of  the  alleged  conspirators,  the  indictment  contains  not  one 
line  or  word  to  the  effect  that  the  said  alleged  conspirators  or  either  of 
them  directly  or  indirectly  ever  made  any  bid  or  proposal  through  the 
Chief  Quartermaster  of  the  United  States  Army  of  the  Department  of 
the  Columbia,  or  otherwise,  for  the  furnishing  or  sale  to  the  United 
States  of  any  coal  which  it  desired  to  purchase  for  governmental  use 
during  the  fiscal  year  commencing  July  1,  1908,  and  ending  June  30, 
1909,  at  the  military  posts  known  as  Ft.  Davis,  Ft.  St.  Michael,  and  Ft. 
Liscum,  or  for  any  other  purpose,  or  at  all ;  and  as  a  necessary  conse- 
quence the  indictment  contains  no  change  that  the  said  conspirators  or 
either  of  them  directly  or  indirectly  made  to  the  United  States  through 
its  said  Quartermaster  or  otherwise,  any  collusive,  fraudulent,  or  dis- 
honest bid  or  proposal  to  contract  for  the  furnishing  of  any  coal,  or  that 
they  or  either  of  them  ever  made  to  the  United  States  through  its  Quar- 
termaster or  otherwise  any  hid  or  proposal  of  any  nature  or  character. 
Yet,  as  has  been  seen,  it  is  expressly  alleged  that  the  subject-matter 
of  the  alleged  conspiracy,  its  objects,  and  the  means  by  which  those 
objects  were  to  be  effected,  consisted  in  inducing  the  United  States 
through  its  authorized  officers  to  award  and  let  contracts  for  the  pur- 
chase of  cerjain  coal  for  which  it  had  previously  asked  bids  through 
its  Chief  Quartermaster  for  the  Department  of  the  Columbia,  at  grossly 
exorbitant  and  fraudulent  prices,  whereby  the  government  would  be 
defrauded  of  large  sums  of  money  for  the  benefit  of  the  alleged  con- 
spirators or  those  for  whom  they  were  acting,  all  of  which  was  to  be 
effected  and  consummated  by  means  of  collusive,  fraudulent,  and  dis- 
honest bids  and  proposals  to  contract  for  the  furnishing  of  the  coal,  at 
grossly  exorbitant  prices  to  be  secretly  agreed  upon  by  the  alleged  con- 
spirators prior  to  the  making  of  such  bids  and  proposals. 

The  indictment  does  charge' that,  after  the  formation  of  the  alleged 
unlawful  conspiracy,  and  during  its  continuance,  and  to  effect  its  ob- 
ject: 

**The  said  John  H.  Bullock,  on,  to  wit,  the  13th  day  of  August,  A.  D.  1908, 
at  Vancouver  in  said  Western  District  of  Washington  and  within  the  Juris- 
diction of  this  court,  did  knowingly,  unlawfully  and  corruptly  induce,  per- 
suade and  cause  one  John  E.  Baxter  as  Quartermaster  of  the  United  States 
Army  to  issue,  and  the  said  John  E.  Baxter  did  issue  a  certain  check  or  war- 
rant drawn  upon  the  First  National  Bank  of  Portland,  Oregon,  bearing  date 
of  said  13th  day  of  August,  1908,  in  favor  of  *John  J.  Sesnon  Co.'  for  the 


HOUSTON  V.  UNITED  STATES  573 

sum  of  thirty-nine  thousand  one  hundred  and  sixty-three  and  50/100  ($39,- 
163.50)  dollars,  and  which  said  check  or  warrant  was  subscribed  by  said  John 
E.  Baxter  as  Quarter  (master)  of  the  United  States  Army,  and  which  said 
check  or  warrant  was  for  funds  and  money  of  the  said  United  States  then 
and  there  on  deposit  in  said  First  National  Bank  of  Portland,  Oregon."    And 

'That  after  the  formation  of  said  unlawful  conspiracy  and  during  the  con- 
tinuance thereof,  and  to  effect  the  object  thereof,  the  said  John  H.  Bullock, 
on,  to  wit,  the  1st  day  of  September,  A.  D.  1908,  at  Seattle  in  said  Western 
District  of  Washington,  and  within  the  Jurisdiction  of  this  court,  did  know- 
ingly, unlawfully,  and  corruptly  induce,  persuade  and  cause  one  Frank  A. 
Kane,  as  agent  of  said  John  J.  Sesnon  Co.,  to,  and  said  Frank  A.  Kane  then 
and  there  did  endorse  and  negotiate  said  check  or  warrant  last  herein  de- 
scribed, and  which  said  check  or  warrant  was  thereafter  and  on  the  2d  day 
of  September,  1908,  duly  paid  by  said  First  National  Bank  of  Portland,  Ore- 
gon, out  of  the  aforesaid  funds  of  said  United  States."    And 

"That  after  the  formation  of  said  unlawful  conspiracy  and  during  the  con- 
tinuance thereof,  and  to  effect  the  object  thereof,  the  said  John  H.  Bullock, 
on,  to  wit,  the  13th  day  of  August,  A.  D.  1908,  at  Vancouver,  in  said  Western 
District  of  Washington  and  within  the  jurisdiction  of  this  court,  did  know- 
ingly, unlawfully  and  corruptly  induce,  persuade  and  cause  one  John  E.  Bax- 
ter, as  Quartermaster  of  the  United  States  Army,  to,  and  the  said  John  E. 
Baxter  did  issue  a  certain,  check  or  warrant  drawn  upon  the  Fii*st  National 
Bank  of  Portland,  Oregon,  bearing  date  the  said  13th  day  of  August,  1908,  in 
favor  of  *John  J.  Sesnon  Co.*  for  the  sum  of  fifty-three  thousand  eight  hun- 
dred and  seventy-eight  and  50/l(X)  ($53,878.50)  dollars,  and  which  said  check 
or  warrant  was  subscribed  by  said  John  E.  Baxter  as  Quartermaster  of  the 
United  States  Army,  and  which  said  check  or  warrant  was  for  funds  and 
money  of  the  said  United  States  then  and  there  on  deposit  in  said  First  Na- 
tional Bank  of  Portland,  Oregon."    And 

'*That  after  the  formation  of  said  unlawful  conspiracy  and  during  the  con- 
tinuance thereof,  and  to  effect  the  object  thereof,  the  said  John  H.  Bullock, 
on,  to  wit,  the  1st  day  of  September,  A.  D.  1908,  at  Seattle,  in  said  Western 
District  of  Washington,  and  within  the  Jurisdiction  of  this  court,  did  know- 
ingly, unlawfully,  and  corruptly  induce,  persuade  and  cause  one  Frank  A. 
Kane,  as  agent  of  said  John  J.  Sesnon  Co.,  to,  and  said  Frank  A«  Kane  then 
and  there  did  indorse  and  negotiate  said  check  or  warrant  last  herein  de- 
scribed, and  which  said  check  or  warrant  was  thereafter  and  on  the  2d  day 
of  Septeml)er,  1908,  duly  paid  by  said  First  National  Bank  of  Portland,  Ore- 
gon, out  of  the  aforesaid  funds  of  said  United  States." 

But  the  indictment  does  not  charge  that  the  check  or  warrant  there- 
in referred  to  had  any  connection  with  any  bid  or  proposal  by  the  alleg- 
ed conspirators  for  the  sale  to  or  purchase  by  the  United  States  of  any 
coal  at  exorbitant  prices  by  means  of  pretended  and  fraudulent  com- 
petitive bids,  or  otherwise.  It  will  not  do  to  indulge  in  any  inferences 
in  respect  to  that  matter  in  considering  the  question  of  the  sufficiency  of 
the  indictment,  for,  as  already  said,  a  cardinal  rule  in  criminal  pro- 
ceedings is  that  the  indictment  must  state  every  ultimate  fact  made  es- 
sential by  law  to  the  constitution  of  the  crime  denounced.  The  pres- 
ent indictment  was  undoubtedly  drawn  with  the  manifest  purpose,  as 
I  think,  of  avoiding  the  bar  of  the  statute  of  limitations ;  for,  as  has 
been  shown,  notwithstanding  the  fact  that  it  makes  no  mention  what- 
ever of  the  making  of  any  bid  or  proposal  by  or  on  behalf  of  the  al- 
leged conspirators  or  either  of  them  for  furnishing  and  selling  to 
the  government  any  coal  in  response  to  the  advertisement  of  its  Quar- 
termaster, or  otherwise,  yet  on  the  trial  the  government  introduced 
evidence  not  only  that  the  defendants  did  make  such  bids  for  the  fur- 
jiishing  and  sale  to  it  of  the  coal  advertised  for,  at  exorbitant  prices, 
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but  that  such  bids  and  proposals,  while  nominally  competitive,  were 
really  fraudulent  and  made  pursuant  to  the  agreement  of  the  defend- 
ants thus  to  defraud  the  United  States.  And  such  proof  was  deemed 
by  the  jury  so  conclusive  as  to  result  in  a  verdict  of  guilty  against  the 
appellants.  To  such  proof  they  objected  upon  the  ground,  among  other 
grounds,  that  it  was  barred  by  the  three-year  statute  of  limitations. 
The  government  deemed  it  necessary  to  prove  that  the  alleged  con- 
spirators did  make  the  collusive  and  fraudulent  bids  and  proposals  in 
response  to  the  advertisement  of  the  Quartermaster,  as  it  undoubtedly 
was,  for  the  reason  that  not  only  was  the  making  of  such  collusive  and 
fraudulent  bids  and  proposals  one  of  the  essential  elements  of  the  crime 
undertaken  to  be  charged,  but,  according  to  the  express  declaration  of 
the  indictment  itself,  *'the  principal  object"  of  it.  It  being  necessary  to 
prove  the  fact  of  the  making  of  such  collusive  and  fraudulent  bids  and 
proposals,  it  was,  upon  well-settled  principles,  necessary  to  allege  the 
making  of  them.  To  have  done  so,  however,  the  indictment  would 
have  shown  upon  its  face  that  the  conspiracy  a^lleged  to  have  been  en- 
tered into  was  consummated  more  than  three  years  before  the  filing  of 
tlhe  indictment,  and,  consequently,  barred  by  the  statute  of  limitations. 
In  one  of  the  briefs  filed  by  counsel  on  behalf  of  the  government,  it 
is  said: 

'*The  principal  objection  urged  against  tlie  indictment  in  the  present  case  is 
that  the  interposing  of  two  or  more  bids  was  an  indispensable  step  in  the 
execution  of  the  conspiracy,  without  which  the  overt  acts  aUeged  in  the  in- 
dictment could  not  have  tended  to  effect  the  object  of  the  conspiracy ;  this  ob- 
jection being  based  upon  the  general  proposition  that  an  indictment  for  con- 
spiracy under  section  5440,  R.  S.,  must  aUege  the  commission  of  aU  indispensa- 
ble overt  acts  from  the  inception  of  the  conspiracy  down  to  the  last  overt 
act  alleged  in  the  indictment 

'The  decision  of  this  court  in  Chaplin  v.  United  States,  193  Fed.  879,  114 
C.  G.  A.  93,  is  conclusive  upon  this  proposition.  The  same  question  was  raised, 
considered,  and  decided;  and  the  decision  was  squarely  against  the  contri- 
tion raised  there,  and  which  is  renewed  in  the  present  case.  ♦  ♦  ♦  The 
contention  urged  in  the  Chaplin  Case  was  identical  in  principle  with  the  con- 
tention urged  in  the  present  case." 

How  mistaken  counsel  are  in  this  contention  will  be  readily  seen  by 
reference  to  the  case  of  Chaplin  v.  United  States  and  remembering  the 
change  wrought  in  the  law  in  respect  to  the  crime  defined  by  section 
5440  of  the  Revised  Statutes  by  the  decision  of  the  Supreme  Court 
in  the  case  of  Hyde  v.  United  States,  supra.  The  Chaplin  Case  arose 
under  the  Desert  Land  Act,  one  of  the  provisions  of  which  declares : 

"That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any  person 
of  requisite  age  who  may  be  entitled  to  become  a  citizen,  and  who  has  filed 
his  declaration  to  become  such,  and  upon  payment  of  twenty-five  cents  per 
acre  to  file  a  declaration  under  oath  with  the  register  and  receiver  of  the 
land  district  in  which  any  desert  land  is  situated,  that  he  intends  to  reclaim 
a  tract  of  desert  land.    ♦    ♦    ♦ »» 

The  court  in  its  opinion  said  (193  Fed.  881,  114  C.  C.  A.  95) : 

"The  question  presented  to  this  court  is  whether  the  indictment  charges  the 
commission  of  a  crime.  The  contention  of  the  plaintiffs  in  error  is  that,  in- 
asmuch as  an  entryman  of  land  under  the  desert  land  acts  has  the  right  Uy 
assign  his  entry  as  soon  as  It  is  made,  the  plaintiUs  in  error  committed  m> 
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crime  in  conspiring  to  induce  an  entryman  to  make  an  entry  when  he  had 
the  actual  present  intention  to  assign  his  right  to  another ;  that  the  entiyman 
has  the  right  to  make  an  entry  with  the  intention  to  assign ;  that  the  land  of- 
fice has  no  right  to  exact  from  him  an  affidavit  which  renounces  such  right ; 
that,  if  it  does  exact  such  an  affidavit,  the  entryman  does  not  commit  perjury 
in  making  it,  and  the  entry  which  he  makes  is  legal,  no  matter  what  his  in- 
tention may  be." 

In  considering  the  validity  of  the  indictment  in  that  case,  which 
was  for  alleged  conspiracy,  the  court  said : 

*'It  is  contended  that  the  indictment  is  fatally  defective  for  failure  to  al- 
lege that  the  defendants  accused  therein  ever  caused  any  fraudulent  entries 
to  be  made,  or  ever  took  any  steps  or  did  any  act  to  that  end.  But  it  was 
not  necessary  to  allege  that  such  entries  were  in  fact  ever  made.  The  of- 
fense charged  was  a  conspiracy  to  defraud  the  United  States.  The  nature 
and  object  of  the  conspiracy,  and  the  means  whereby  the  conspirators  in- 
tended to  carry  out  their  scheme,  were  set  forth.  The  offense  was  complete 
when  the  unlawful  conspiracy  was  formed  and  the  plans  were  adopted.  There 
remained,  however,  a  locus  penitentire  until  something  more  was  done.  In- 
stead of  abandoning  their  conspiracy,  the  indictment  alleges  that  the  con- 
spirators performed  certain  overt  acts.  In  the  counts  on  which  the  plaintiffs 
in  error  were  found  guilty,  they  were  charged  with  making  certain  false  and 
fraudulent  affidavits  of  expenditures  which  were  sworn  to  have  been  made  on 
desert  land  entries  within  the  first  year  after  the  date  thereof,  which  affi- 
davits were  set  forth  and  were  alleged  to  have  been  sworn  to  before  the  re- 
ceiver of  the  land  office,  and  they  contained  the  Jurat  and  the  signature  of  such 
officer.  These  overt  acts  were  within  the  scope  of  the  conspiracy  as  charged, 
and  they  tended  to  accomplish  its  object  In  United  States  v.  Britton,  108  U. 
S.  199,  2  Sup.  Ct  531,  27  L.  Ed.  698,  it  was  said:  The  offense  charged  in 
the  counts  of  this  indictment  is  a  conspiracy.  This  offense  does  not  consist 
of  both  the  conspiracy  and  the  acts  done  to  effect  the  object  of  the  conspiracy, 
but  of  the  conspiracy  alone.* " 

As  will  be  seen,  the  court  there  held  that  **the  oflFense  was  complete 
when  the  unlawful  conspiracy  was  formed  and  the  plans  were  adopt- 
ed." Such  was  undoubtedly  the  law  at  the  time  of  the  rendition  of  that 
decision;  but,  as  has  been  seen  from  the  decision  of  the  Supreme 
Court  in  the  case  of  Hyde  v.  United  States,  supra,  such  is  no  longer 
the  law. 

Another  consideration  which  renders  the  decision  of  this  court  in 
the  case  of  Chaplin  v.  United  States  wholly  inapplicable  to  the  pres- 
ent case  is  that  neither  of  the  overt  acts  alleged  in  the  indictment  in  the 
present  case  had,  in  so  far  as  the  indictment  shows,  any  connection 
whatever  with  the  making  by  the  alleged  conspirators  of  any  bid  or 
proposal  of  any  character  for  the  furnishing  and  selling  to  the  gov- 
ernment of  any  coal  pursuant  to  the  advertisement  of  its  Quartermas- 
ter, or  otherwise. 

For  the  reasons  stated  I  am  of  the  opinion  that  the  judgment  should 
be  reversed  and  the  cause  remanded,  with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  indictment. 
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SCHWARTZ  T.  UNITED  STATES. 

(Circuit  Court  o£  Appeals,  Fourth  Circuit     September  8,  1914.) 

No.  1255. 

1.  Contempt  (§  54*) — Proceedings  fob  Punishment — ^Formal  RsQuisriES. 

There  Is  no  fixed  formula  for  contempt  proceedings,  and  technical  ac- 
curacy Is  not  required.  It  is  sufficient  if  the  offense  Is  set  out  so  that 
the  defendant  Is  clearly  Informed  of  the  charges  against  him,  and  whether 
a  criminal  or  civil  contempt  is  alleged;  and  this  is  to  be  determined  by 
examination  of  the  entire  record. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  §f  143-149 ;  Dec 
Dig.  $  54.*] 

2.  Injunction  (§  230*) — ^Violation — Contempt — Jurisdiction  and  Power  or 

Court. 

Where,  in  a  civil  suit  of  which  the  court  had  Jurisdiction,  charges  of 
contempt  were  made  against  defendant  for  violation  of  an  injunction  is- 
sued therein,  and  he  appeared  and  pleaded,  and,  after  the  proceeding  had 
been  transferred  to  the  criminal  docket,  procured  a  suspension  of  the  pro- 
ceeding on  his  voluntary  promise  to  obey  the  injunction,  he  cannot  at- 
tacl{  a  subsequent  Judgmeit  for  contempt  against  him  in  the  criminal 
proceeding,  after  a  hearing,  on  the  ground  of  the  invalidity  of  the  in- 
junction order. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  fS  502-516;  Dec. 
Dig.  §  230.*] 

3.  Contempt  (|  66*) — Criminal  Proceedings — Review  in  Appellate  Court. 

While,  In  a  case  of  criminal  contempt,  the  trial  court  must  be  convinced 
of  the  guilt  of  the  accused  beyond  a  reasonable  doubt  a  finding  of  such 
fact  supported  by  competent  evidence,  cannot  be  reviewed  by  an  appel- 
late court 

[Ed.  Note.— For  other  cases,  see  Contempt  Cent  Dig.  ff  213-215,  223- 
237 ;  Dec.  Dig.  $  66.*] 

4.  Criminal  Law  (|  304*) — Criminal  Contempt — Evidence. 

A  proceeding  for  criminal  contempt  growing  out  of  a  civil  suit  is  col- 
lateral to  it  and  the  court  may  take  Judicial  notice  in  the  trial  of  the  c<m- 
tempt  proceeding  of  all  orders  made  in  the  civil  cause. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  700-717. 
2951%  ;    Dec.  Dig.  f  304.*]  " 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Philippi;   Alston  G.  Dayton,  Judge. 

Proceeding  for  criminal  contempt  in  the  name  of  the  United  States 
against  Meyer  Schwartz.  From  a  judgment  of  conviction,  defend- 
ant brings  error.    Affirmed. 

Joseph  R.  Curl  and  John  C.  Palmer,  Jr.,  both  of  Wheeling,  W.  Va. 
(A.  M.  Belcher,  of  Charleston,  W.  Va.,  on  the  brief),  for  plaintiff  in 
error. 

Stuart  W.  Walker,  U.  S.  Atty.,  of  Martinsburg,  W.  Va.,  and  John 
A.  Howard,  of  Wheeling,  W.  Va.,  for  the  United  States. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges. 

•For  other  cmm  see  lAine  topic  A  {  mumbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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WOODS,  Circuit  Judge.  The  question  to  be  decided  in  this  cause 
is  whether  the  assignments  of  error  present  any  valid  reason  for  the 
reversal  of  a  judgment  of  the  District  Court  by  which  Meyer  Schwartz 
was  held  to  be  guilty  of  contempt  and  sentenced  to  imprisonment  for 
60  days. 

In  the  case  of  West  Virginia-Pittsburg  Coal  Co.  v.  John  P.  White 
and  others  the  District  Judge  granted  a  temporary  restraining  order, 
dated  September  29,  1913,  directed  to  the  defendants,  as  officers  of 
the  United  Mine  Workers  of  America  and  as  individuals,  "and  all 
persons  combining  and  conspiring  with  the  said  designated  persons 
and  all  other  persons  whomsoever."  The  tenor  of  the  order  was  to 
enjoin  interference  with  plaintiff's  business  by  using  threats,  force, 
intimidation,  or  persuasion  to  induce  its  employes  to  break  their  con- 
tracts or  leave  their  work,  or  by  using  like  means  to  induce  any  person 
to  refuse  to  accept  employment  with  plaintiff,  and  to  enjoin  trespassing 
on  plaintiff's  premises  for  the  purposes  above  indicated.  The  charge 
against  Schwartz  seems  to  fall  under  the  italicized  portion  of  the  fol- 
lowing provision  of  the  order : 

**From  interfering  in  any  manner  whatsoever,  either  by  threats,  violence, 
intimidation,  persuasion,  or  entreaty,  with  any  person  in  the  employ  of  plain- 
tiff who  has  contracted  with  and  is  in  the  actual  service  of  plaintiff,  to  en- 
tice or  induce  him  to  quit  the  service  of  plaintiff,  or  to  fail  or  refuse  to  per- 
form his  duties  under  his  contract  of  employment,  and  Jronit  ordering,  aiding^ 
directing,  asHating,  or  abetting,  in  any  manner  whataoever,  any  person  or 
persona  to  commit  any  or  either  of  the  acts  aforesaid" 

By  petition  filed  November  11,  1913,  the  plaintiff  alleged: 

"Meyer  Schwartz,  who  keeps  a  store  near  your  petitioner's  Locust  Grove 
mine,  after  being  advised  of  the  terms  and  provisions  of  the  said  restraining 
order,  has  continued  to  furnish  a  meeting  place  for  your  petitioner's  striking 
employes  and  to  assist  in  inducing  your  petitioner's  striking  employ^  to  re- 
main away  from  their  work,  in  violation  of  their  respective  contracts  of  em- 
ployment" 

The  affidavit  of  Virgin,  attached  to  the  petition  as  a  part  of  it,  al- 
leges service  of  the  order  on  Schwartz,  his  acts  of  furnishing  a  place 
for  the  striking  miners  to  hold  their  meetings  as  near  as  possible  to 
the  mines,  and  of  providing  a  conveyance  and  a  driver  for  two  of 
the  officers  of  the  United  Mine  Workers  to  go  over  the  plaintiff's 
property  to  a  meeting  of  the  strikers. 

A  rule  to  show  cause  was  issued,  and  the  hearing  fixed  for  Decem- 
ber 1,  1913.  On  that  day  the  court,  on  motion  of  plaintiff,  made  an 
order  naming  a  number  of  persons,  including  Schwartz,  who  had  ap- 
peared and  submitted  themselves  to  the  court  in  response  to  the  rule 
to  show  cause,  and  reciting  its  opinion  that  the  petition  and  affidavits 
showed  a  criminal  contempt,  and  directing  that  the  proceedings  be  en- 
titled "United  States  v.  Van  Bittner"  and  others,  Meyer  Schwartz  be- 
ing named  as  one  of  the  defendants,  that  the  cause  be  docketed  on  the 
law  side  of  the  court  on  the  criminal  docket,  that  the  petition  and  af- 
fidavits and  the  orders  relating  to  the  contempt  proceedings  be  filed  as 
a  part  of  the  record  in  the  criminal  case,  and  that  the  contempt  pro- 
138  C.C  JL— 37 
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ceedings  "shall  not  be  further  prosecuted  in  this  suit  in  equity,  but 
shall  be  prosecuted  on  the  law  side  of  the  court  as  a  criminal  contempt 
case." 

After  hearing  the  arguments,  the  court  on  the  following  day  made 
an  order  refusing  to  dismiss  the  bill,  and  granting  a  temporary  in- 
junction identical  in  language  with  that  of  the  restraining  order.  At 
the  same  time  an  order  was  made  staying  further  proceedings  until 
the  further  order  of  the  court. 

By  petition  filed  on  January  17,  1914,  West  Virginia-Pittsburg  Coal 
Company  represented  to  the  court,  by  petition  and  affidavits,  that,  al- 
though the  defendants  had  appeared  in  open  court  on  December  2, 
1913,  and  promised  to  desist  from  the  acts  charged  as  contempt,  and 
to  comply  strictly  with  the  order  of  injunction,  they  nevertheless  had 
continued  to  violate  the  order  in  many  particulars  set  out.  An  at- 
tachment was  issued  against  Schwartz,  and  he  was  required  to  show 
cause  why  he  should  not  be  punished  for  the  alleged  contempt.  At  the 
hearing  on  January  27,  1914,  the  court,  after  denying  the  motion  of 
defendant's  counsel  to  quash  the  petition,  and  after  hearing  the  evi- 
dence, adjudged  the  defendant  guilty  of  contempt  and  sentenced  him 
to  imprisonment  for  60  days. 

[1]  Although  out  of  logical  order,  for  the  sake  of  clearness,  we 
consider  first  the  error  assigned  that  the  charge  against  Schwartz 
should  have  been  dismissed  for  indefiniteness.  It  is  true  that  Schwartz 
is  not  specifically  charged  by  name  in  this  last  petition  and  the  affidavits 
attached;  yet,  reading  them  in  connection  with  the  first  petition  and 
the  affidavits  thereto  attached,  it  appears  that  the  only  charge  in  the 
last  petition  which  involves  him  is  that  of  maintaining  at  petitioner's 
mine,  near  Colliers,  tents  occupied  by  a  number  of  strike  agitators  who 
"live  in  the  most  disorderly  manner,  drinking,  fighting,  shooting,  and 
disturbing  your  petitioner's  employes  who  live  near  by."  This  definite 
charge  is  against  all  the  defendants,  and  was  notice  to  Schwartz  of  the 
accusation  he  had  to  meet. 

But,  aside  from  that,  the  original  petition  and  affidavits,  as  we  have 
pointed  out,  contained  distinct  and  definite  charges  against  him,  and 
the  order  suspending  his  trial  on  these  charges  did  not  affect  his  lia- 
bility to  answer  them.  Under  that  order  making  the  United  States 
a  party,  transferring  the  cause  to  the  criminal  docket,  and  directing 
the  original  petition  and  affidavits  to  be  filed  in  the  criminal  proceed- 
ing, the  charges  and  specifications  contained  in  the  original  papers 
stand  against  the  defendant  as  the  basis  of  the  criminal  proceedings. 
There  is  no  fixed  formula  for  contempt  proceedings,  and  technical 
accuracy  is  not  required.  It  is  sufficient  if  the  offense  is  set  out,  so 
that  the  defendant  is  clearly  informed  of  the  charges  against  him  and 
whether  a  criminal  or  civil  contempt  is  alleged;  and  this  is  to  be 
determined  by  examination  of  the  entire  record.  Gompers  v.  Bucks 
Stove  &  Range  Co.,  221  U.  S.  418,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34 
L.  R.  A.  (N.  S.)  874;  Aaron  v.  United  States,  155  Fed.  833,  84  C. 
C.  A.  67 ;   United  States  v.  Huff  (D.  C.)  206  Fed.  700. 

Objection  was  not  made  that  Schwartz  was  not  a  party  to  the  pro- 
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ceedings  and  was  not  bound  by  the  order  of  injunction.  On  the  con- 
trary, the  defendant  appeared  in  the  cause  on  December  1,  1913,  and 
submitted  himself  to  the  jurisdiction  of  the  court.  Breach  of  a  prom- 
ise made  to  the  court  did  not  subject  him  to  contempt  proceedings ;  but 
the  appearance  and  the  promise  precluded  the  defendant  from  averring 
that  he  was  not  a  party  bound  by  the  order.  Examination  of  the 
record  excludes  even  the  slightest  doubt  that  the  defendant  was  fully 
advised  of  the  charge  against  him,  appeared  before  the  court  and  sub- 
mitted himself  to  its  order,  and  procured  a  suspension  of  the  proceed- 
ings by  a  voluntary  promise  to  obey  the  injunction.  If  the  charge  had 
been  originally  for  civil  contempt,  all  proceedings  of  that  character 
were  discontinued  by  the  order,  and  the  .defendant  was  fully  advised 
that  he  was  called  on  to  meet  a  charge  of  criminal  contempt,  and  on 
that  charge  he  was  tried  and  fully  heard.  This  being  so,  it  would  be 
not  only  adopting  the  extreme  technicality  formerly  required  in  the 
criminal  procedure,  but  extending  it  to  the  point  of  absurdity,  to  sus- 
tain the  objections  to  the  form  and  method  of  the  procedure  in  this 
contempt  case. 

There  is  nothing  in  the  record  indicating  that  defendant's  counsel 
made  a  motion  to  require  the  charges  to  be  made  more  definite  and 
certain,  and  hence  there  is  no  ground  for  the  assignment  of  error  on 
that  point. 

Neither  the  bill  of  exceptions  nor  the  assignments  of  error  point 
out  what  portion  of  the  evidence  should  have  been  excluded  as  ir- 
relevant. The  first  bill  of  exceptions  is  merely  a  copy  of  the  evidence, 
and  no  objection  to  any  of  it  appears  to  have  been  made.  The  assign- 
ment of  error  on  this  point  has,  therefore,  no  basis  in  the  record. 

[2]  There  is  no  force  in  the  position  that  the  judgment  should  be 
reversed  because  the  court  exceeded  its  power  in  adjudging  the  de- 
fendant guilty  of  contempt  for  furnishing  a  meeting  place  for  or- 
ganizers of  the  United  Mine  Workers  of  America  and  others,  and  thus 
aided  them  in  inducing  by  force,  threats,  intimidation,  and  persuasion 
the  employes  of  West  Virginia-Pittsburg  Coal  Company  to  quit  work. 
It  is  true  that  the  judgment  for  contempt,  as  well  as  the  order  of  in- 
junction, will  be  set  aside  on  writ  of  error,  when  the  trial  court  had 
no  jurisdiction  to  make  the  order  of  injunction.  In  re  Rowland,  104 
U.  S.  604,  26  L.  Ed.  861 ;  In  re  Fisk,  113  U.  S.  713,  5  Sup.  Ct.  724, 
23  L.  Ed.  1117;  In  re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct.  482,  31  L. 
Ed.  402;  United  States  v.  Shipp,  203  U.  S.  563,  27  Sup.  Ct.  165,  51 
L.  Ed.  319,  8  Ann.  Cas.  265.  But  that  condition  is  not  presented  here. 
The  court  had  jurisdiction  of  the  subject-matter — ^the  protection  of  the 
West  Virginia-Pittsburg  Coal  Company  in  its  property  rights — and  of 
the  defendant,  who  had  appeared  in  the  cause  to  answer  the  charge 
that  he  had  unlawfully  interfered  with  those  rights. 

The  defendant  appeared  in  answer  to  a  rule  to  show  cause,  pleaded 
not  guilty  of  the  contempt  charged,  and  asked  and  obtained  time  to 
produce  his  witnesses,  without  questioning  the  power  of  the  court 
to  make  the  order.  He,  along  with  others,  excepted  to  the  order 
transferring  the  cause  to  the  criminal  docket  and  making  the  papers 
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the  basis  of  a  charge  of  criminal  contempt ;  but,  so  far  from  prosecut- 
ing this  exception,  he  waived  it  by  appearing  before  the  court,  sub- 
mitting himself  to  its  order,  and  promising  obedience,  and  thus  pro- 
curing a  suspension  of  the  proceedings.  Under  these  conditions  it 
cannot  be  said  by  the  defendant  that  the  order  of  injunction  and  the 
order  to  show  cause,  acquiesced  in  by  him  and  not  appealed  from,  is 
a  nullity,  because  it  may  have  been  erroneous  in  embracing  acts  which 
should  not  have  been  held  to  be  unlawful  aid  to  those  who  were  charged 
with  unlawful  interference  with  the  business  of  the  West  Virginia- 
Pittsburg  Coal  Company: 

'*If  a  party  can  make  himself  a  Judge  of  the  validity  of  orders  which  have 
been  issued,  and  by  liis  own  act  of  disobedience  set  them  aside,  then  are  the 
courts  impotent,  and  what  the  Constitution  now  fittingly  calls  the  'judicial 
power  of  the  United  States'  would  be  a  mere  mockery."  Gompers  v.  Bucks 
Store  &  Range  Co.,  221  U.  S.  418,  31  Sup.  Ct  492,  55  L.  Ed.  797,  34  L.  R.  A. 
(N.  S.)  874. 

[3]  The  well-established  principle  is  that  in  a  case  of  criminal  con- 
tempt the  trial  court  must  be  convinced  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt,  but  when  there  is  evidence  tending  to 
show  guilt  the  finding  of  fact  by  the  trial  court  cannot  be  reviewed 
by  this  court.  Bessette  v.  Conkey  Co.,  194  U.  S.  338,  24  Sup.  Ct 
665,  48  L.  Ed.  997.  In  this  case  there  was  evidence  that  the  defend- 
ant rented  his  land  to  the  officials  of  the  United  Mine  Workers  of 
America  and  others,  who  were  taking  means  forbidden  by  the  injunc- 
tion to  induce  the  employes  of  West  Virginia-Pittsburg  Coal  Company 
to  quit  work,  not  only  with  the  knowledge  that  it  would  be  used,  but 
with  the  purpose  that  it  should  be  used,  as  a  base  for  their  operations. 
There  was  also  evidence  that  he  furnished  conveyances  to  some  of  the 
same  persons  for  a  like  purpose.  This  was  evidence  tending  to  show 
the  "aiding  and  assisting*'  by  the  defendant  which  the  court  had  for- 
bidden. 

[4]  It  is  true  that  the  record  does  not  show  that  the  stay  order  and 
the  order  of  injunction  were  formally  introduced  in  evidence;  but 
throughout  the  taking  of  the  testimony  they  were  referred  to  by  the 
witnesses,  including  the  defendant,  as  if  they  had  been  introduced, 
and  were  so  treated  by  counsel  in  the  examination.  Besides,  it  does 
not  appear  that  the  omission  was  made  the  basis  of  a  motion  to  dis- 
miss, or  in  any  way  called  to  the  attention  of  the  court.  To  reverse 
the  judgment  on  this  ground  would  be  carrying  technicality  to  the  point 
of  extreme  attenuation.  There  is  authority  for  the  proposition  that 
the  criminal  contempt  is  so  far  distinct  from  the  original  civil  proceed- 
ings that  the  order  of  injunction  must  be  formally  introduced.  State 
V.  Hudson  County  Electric  Co.,  61  N.  J.  Law,  114,  38  Atl.  818.  But 
we  think  this  rule  too  technical.  The  better  view  is  that,  as  one  pro- 
ceeding grows  out  of  the  other  and  is  collateral  to  it,  the  court  will 
take  judicial  notice  in  the  trial  of  the  latter  of  all  orders  made  in  the 
former.  State  v.  Jones,  20  Wash.  576,  56  Pac.  369 ;  State  v.  Thomas, 
74  Kan.  360,  86  Pac.  499;  State  v.  Porter,  76  Kan.  411,  91  Pac 
1073,  13  L.  R.  A.  (N.  S.)  462 ;  Haaren  v.  Mould,  144  Iowa,  296,  122 
N.  W.  921,  24  h.  R.  A.  (N.  S.)  404. 
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The  judgment  against  the  defendant  was  suspended,  and  it  was  or- 
dered that  he  be  admitted  to  bail  pending  the  disposition  of  the  cause 
by  this  court.  Hence  there  is  no  foundation  for  the  assignment  of 
error  alleging  that  the  suspension  of  the  sentence  and  bail  were  denied. 

This  court  in  a  unanimous  opinion  Qohn  Mitchell  et  al.  v.  Hitchman 
Coal  &  Coke  Co.,  214  Fed.  685,  131  C.  C.  A.  425)  has  expressed  its 
views  fully  on  the  limits  to  which  an  injunction  of  this  sort  should 
go.  It  was  there  held  that  it  is  an  invasion  of  the  rights  of  the  citizen 
to  enjoin  the  promotion  of  a  labor  union  by  persuasion  and  other 
peaceable  and  lawful  means.  Had  this  order  of  injunction  been  brought 
up  for  review  by  the  defendant,  it  would  have  been  modified  in  his 
behalf.  But  it  is  too  late  to  allege  before  this  court  that  the  injunc- 
tion was  too  broad  when  the  defendant  appeared  in  court  to  answer 
the  clmrge  of  violating  the  injunction,  and,  instead  of  bringing  the 
order  up  for  review,  waived  all  objections  to  it  by  submitting  himself 
and  promising  obedience  to  it 

Affirmed 


(217  Fed.  S71) 

SCORIC  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     September  8,  1914.) 

No.  1256. 

1.  Injunction  (§  230*) — ^Violation — Pboceedinos  for  Punishment — Sum- 

ciENCT  OF  Charges. 

Charges  of  criminal  contempt  In  violating  an  Injunction  held  sufficiently 
specific  to  sustain  a  judgment  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  ff  502-516;  Dec 
Dig.  f  230.*] 

2.  Injunction  (§  230*) — ^Violation — Proceedings  for  Punishment — Formal 

Requisites. 

The  fact  that  through  a  clerical  error  the  name  of  a  defendant,  charged 
with  others  with  contempt  for  violation  of  an  injunction,  was  omitted 
from  an  order  entered  on  the  petition  transferring  the  proceeding  to  the 
criminal  docket  for  trial,  does  not  invalidate  a  judgment  against  him 
therein,  where  he  appeared,  pleaded,  and  contested  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  §§  502-516;  Dec. 
Dig.  I  230.*] 

8.  Injunction  (|  231*) — ^Violation — ^Proceedings  for  Punishment — Review 
IN  Appellate  Court. 

The  question  of  the  validity  of  an  order  granting  an  injunction,  not  ap- 
pealed from,  cannot  be  raised  in  an  appellate  court  on  review  of  a  sub- 
sequent judgment  for  contempt  for  violation  of  the  injunction. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  §  517 ;  Dec.  Dig. 
§  231.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Philippi ;   Alston  G.  Dayton,  Judge. 

*For  oUier  caaee  see  same  topic  A  8  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Proceedings  for  criminal  contempt  in  the  name  of  the  United  States 
against  Paul  Scoric  From  a  judgment  of  conviction,  defendant  brings 
error.    Affirmed. 

John  C.  Palmer,  Jr.,  and  Joseph  R.  Curl,  both  of  Wheeling,  W.  Va, 
(A.  M.  Belcher,  of  Charleston,  W.  Va.,  on  the  brief),  for  plaintiff  in 
error. 

Stuart  W.  Walker,  U.  S.  Atty.,  of  Martinsburg,  W.  Va.,  and  John 
A.  Howard,  of  Wheeling,  W.  Va.,  for  the  United  States. 

Before  PRITCHARD  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  Most  of  the  assigned  errors  of  proce- 
dure, and  in  the  judgment  and  sentence  against  the  defendant  for 
contempt  by  reason  of  his  disobedience  of  an  order  of  injunctiqp  of 
the  District  Court,  have  been  discussed  and  disposed  of  by  the  opin- 
ion in  the  like  case  of  Meyer  Schwartz  v.  United  States,  21/  Fed.  o66, 
133  C.  C.  A.  576,  filed  herewith,  involving  the  charge  of  contempt  in 
disobedience  of  the  same  orders.  On  some  points,  however,  the  facts 
are  not  precisely  the  same. 

[1]  1.  We  think  the  charges  against  the  defendant  were  sufficiently 
definite.    The  petition  of  November  11,  1913,  alleges: 

"On  October  15,  1913,  Van  Bittner,  James  Oates,  Joseph  July,  Thomas 
Smith,  Richard  Webb,  and  Paul  Scoric  organized  and  held  a  meeting  near 
your  petitioner's  Locust  Grove  mine,  at  which  they  paid  certain  sums  ot 
money  to  each  of  your  petitioner's  striking  employes  for  the  purpose  of  in- 
ducing them  to  remain  away  from  work  and  continue  on  strike.  At  said 
meeting  they  made  inflammatory  speeches,  entreated,  persuaded,  urged,  and 
threatened  your  petitioner's  employes,  who  are  on  a  strike,  to  continue  to  re- 
main away  from  work,  and  to  induce  those  who  are  working  to  Join  the 
strike." 

In  the  affidavit  of  Virgin,  attached  to  the  petition  as  a  part  of  it,  it 
is  alleged: 

"Van  Bittner,  James  Oates,  Joseph  July,  Secundo  Coliffee,  Tom  Smith, 
Ric?hard  Webb,  and  Paul  Scoric  have,  in  violation  of  the  restraining  order 
above  mentioned,  advised,  urged,  and  persuaded  our  miners  to  continue  on  a 
strike  and  to  refuse  to  resume  working  under  their  contracts  with  our  com- 
pany. They  have  also  held  meetings  as  near  to  our  mines  as  they  could  get 
without  actually  trespassing  on  the  company's  property,  in  which  some  of 
them,  with  others,  have  made  inflammatory  speeches,  urging  and  persuading 
our  employ(^s  to  continue  the  strike  and  to  continue  in  violation  of  their  con- 
tracts to  refuse  to  work  in  our  mines.  ♦  ♦  ♦  i  iiad  also  told  Jos.  July, 
Tom  Smith,  Richard  Webb,  Paul  Scoric,  and  Meyer  Schwartz  about  the  re- 
straining order,  for  the  purpose  of  warning  them  against  violating  it,  be- 
fore they  participated  in  the  meeting  above  described.  ♦  ♦  ♦  Richard 
Webb  is  acting  as  secretary  of  the  local  union  of  the  miners,  has  furnished 
them  a  place  for  holding  the  meeting,  and  is  constantly  active  in  encouraging, 
jiersuading,  and  urging  the  strikers  to  continue  on  a  strike  and  to  refuse  to 
work,  and  in  inducing  those  who  are  working  to  quit  work  in  violation  of 
their  respective  contracts  of  employment  Paul  Scoric,  Tom  Smith,  and  Jos. 
July  are  actively  engaged  in  doing  the  same  thing." 

Still  more  specific  are  the  following  charges  contained  in  the  affi- 
davit of  Virgin,  attached  to  the  second  and  supplemental  petition  of 
January  17,  1914: 
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'That  some  of  said  parties,  James  Gates,  Tom  Smith,  and  Paul  Scorlc, 
against  whom  a  mle  was  issued  by  said  court,  and  who,  among  others,  prom- 
ised to  remove  the  two  tents  on  the  county  road  Immediately  in  front  of  some 
of  the  company's  houses,  have  not  removed  said  tents,  but  still  maintain  them 
as  headquarters  for  striking  miners  of  the  said  West  Virginia-Plttsburg  Goal 
Company,  over  which  place  said  James  Gates,  Tom  Smith,  and  Paul  Scorlc, 
and  their  associates,  Dan  R,  Brown,  Carl  Neidhoffer,  Paul  Wetter,  W.  H. 
Thompson,  William  Bailey,  Sheaky  Heaky,  and  Carls  Schmidt,  frequently 
met  with  other  of  the  striking  miners  and  create  disturbance  of  the  peace, 
and  some  of  them  go  upon  the  company's  grounds  and  threaten  violence  to 
the  officers  of  the  company  and  do  violence  to  employes  of  the  company. 
♦  ♦  ♦  That  on  the  morning  of  Saturday,  January  3,  1914,  about  11  o'clock 
a.  m.  the  said  Paul  Scorlc  and  Carl  Neidhofifer  assaulted  John  Mathia  and 
Hector  Gobi  on  the  company's  grounds,  while  they  were  working  for  the  said 
company,  the  said  Scorlc  saying,  among  other  things,  to  Mathia,  *I  will  kill 
you/  and  threw  a  half  brick  at  Mathia's  head,  the  said  Neidhoffer  striking 
the  said  Hector  Gobi  with  a  large  club,  at  the  same  time  threatening  to  do 
him  great  bodily  harm." 

2.  If  there  was  an  order  suspending  the  proceeding  against  Scoric 
until  the  further  order  of  the  court,  it  does  not  appear  in  the  record. 
But  the  original  proceeding  had  not  been  dismissed  and  was  still  pend- 
ing when  the  supplemental  petition  was  filed  on  January  17,  1914. 
The  charges  under  this  second  petition,  which  he  was  also  required 
to  answer,  were  contained  in  an  affidavit  made  January  5,  1914.  It  is 
therefore  obvious  that  the  scope  of  the  court's  inquiry  properly  em- 
braced all  charges  of  specific  acts  of  disobedience  of  its  order  done 
between  the  date  of  the  temporary  restraining  order  and  the  affidavit 
made  on  January  5,  1914. 

3.  It  is  true  that  Scoric  denied  all  these  charges ;  but  it  is  not  seri- 
ously disputed  that  there  was  evidence  from  other  witnesses,  which 
might  well  be  accepted  as  true  by  the  District  Court,  supporting  some 
of  the  charges  of  contempt.  This  being  so,  this  court  can  give  no 
relief  against  the  finding  of  the  trial  court.  Bessette  v.  Conkey  Co., 
194  U.  S.  338,  24  Sup.  Ct.  665,  48  L.  Ed.  997. 

[2]  4.  The  point  was  made  for  the  first  time  at  the  oral  argument 
in  this  court  that  the  proceeding  must  be  dismissed  because  the  name 
of  Paul  Scoric  does  not  appear  in  the  order  of  December  1,  1913,  set- 
ting out  that  the  petition  and  affidavits  showed  a  case  of  criminal  con- 
tempt, and  ordering  the  case  to  be  prosecuted  in  the  name  of  the  United 
States  against  Van  Bittner  and  others  named,  and  docketed  as  a  crim- 
inal cause  on  the  law  side  of  the  court.  It  is  perfectly  clear  from  the 
record  that  the  omission  was  merely  a  clerical  error,  which  in  no  wise 
prejudiced  the  defendant.  He  was  one  of  the  parties  distinctly  charged 
by  name  in  the  original  petition  with  specific  acts  of  contempt.  He 
appeared  by  attorney  in  the  cause  on  November  25,  1913,  in  response 
to  the  order  of  November  11,  1913,  pleaded  not  guilty  to  the  charge, 
and  was  allowed  further  time  to  produce  his  witnesses.  He  appeared 
again  on  December  2,  1913,  submitted  himself  to  the  court,  and  prom- 
ised to  obey  the  order.  He  was  distinctly  charged  by  name  with 
definite  acts  of  contempt  in  the  second  petition.  In  response  to  the 
attachment  issued  against  him  he  again  appeared  in  person  and  by  at- 
torney on  January  27,  1914,  and  upon  denial  of  his  motion  to  quash 
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the  petition  pleaded  not  guilty.  Under  these  circumstances  the  cler- 
ical mistake  of  omitting  the  name,  of  the  defendant  from  the  order 
of  December  1st  cannot  avail;  for  the  point  is  altogether  technical. 
The  principle  was  thus  applied  in  Holmgren  v.  United  States,  217  U. 
S.  509,  30  Sup.  Ct.  588,  54  L.  Ed.  861,  19  Ann.  Cas.  778,  where  the 
name  of  a  person  other  than  the  defendant  was  used  in  an  indictment 
for  perjury: 

"It  Ifl  further  urged  that  the  Indictment  In  the  third  count  thereof  does  not 
properly  charge  an  offense  against  Holmgren.  It  is  true  that  in  the  third 
count  it  appears  that  the  name  of  Frank  Werta,  the  alien,  was  written  by 
mistake  for  that  of  Gustav  Holmgren,  in  averring  that  the  witness  was  duly 
and  properly  sworn ;  but  this  count  also  contains  the  averment  that  'the  said 
Gustav  Holmgren,  having  taken  such  oath  to  testify  as  aforesaid,  did  then 
and  there  wiUfuUy,'  etc.,  and  'contrary  to  the  said  oath  testify  in  substance 
and  to  the  effect,'  etc.  This  objection  does  not  appear  to  have  been  specifically 
pointed  out  in  the  demurrer,  or  otherwise  taken  advantage  of  upon  the  trial. 
In  this  proceeding  it  is  too  late  to  urge  such  objections  to  a  matter  of  form, 
unless  it  is  apparent  that  it  affected  the  substantial  rights  of  the  accused. 
Rev.  Sitat  §  1025 ;  Connors  v.  United  States,  158  U.  S.  408  [15  Sup.  Ct.  951, 
39  L.  Ed.  1033] ;  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  84  [28 
Sup.  dt  428,  52  L.  Ed.  681]." 

[3]  This  court  in  a  unanimous  opinion  (John  Mitchell  et  al.  v.  Hitch- 
man  Coal  &  Coke  Co.,  214  Fed.  685,  131  C.  C.  A.  425)  has  expressed 
its  views  fully  on  the  limits  to  which  an  injunction  of  this  sort  should 
go.  It  was  there  held  that  it  is  an  invasion  of  the  rights  of  the  citi- 
zen to  enjoin  the  promotion  of  a  labor  union  by  persuasion  and  other 
peaceable  and  lawful  means.  Had  this  order  of  injunction  been 
brought  up  for  review  by  the  defendant,  it  would  have  been  modified 
in  his  behalf.  But  it  is  too  late  to  allege  before  this  court  that  the 
injunction  was  too  broad,  when  the  defendant  appeared  in  court  to 
answer  the  charge  of  violating  the  injunction,  and,  instead  of  bring- 
ing the  order  up  for  review,  waived  all  objections  to  it  by  submitting 
himself  and  promising  obedience  to  it. 

Affirmed. 
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(217  Fed.  875) 

CLINCHFIELD  COAL  CORPORATION  T.  STEINMAN. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    September  8,  1914.) 

No.  1265. 

1.  Sfbcifio  Performance  (§  38*) — Contracts  Enforceable  —  Parol  Con- 

tracts FOR  Conveyance  of  Land. 

To  render  a  parol  contract  for  the  conveyance  of  land  specifically  en- 
forceable in  equity,  it  must  be  certain  and  definite  in  its  terms,  the  acts 
of  part  performance  proved  must  refer  to,  result  from,  or  be  done  In 
pursuance  of  the  contract  proved,  and  it  must  have  been  so  far  executed 
that  damages  will  not  afford  full  compensation  for  its  breach. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  f 
113 ;  Dec  mg.  §  38.*] 

2.  Equity  (§  263*) — Bill — ^Dismissal  fob  Insufficiency  of  Allegation. 

Since  a  bill  in  equity  is  required  to  state  only  the  ultimate  facts,  a 
court  should  be  cautious  not  to  dismiss  a  bill  for  mere  lack  of  fullness 
of  detail  in  allegation. 

[Ed.  Note.— For  other  cases,  see  Equity,  Ont  Dig.  §f  635-540;  Dec. 
Dig.  §  263.*] 

8.  Gifts  (§  45*) — ^Parol  Gift  of  Land— Suit  to  Establish  Title  Against 
Subsequent  Grantee. 

A  bill  alleging  a  parol  contract  by  the  owner  of  land  to  give  a  definitely 
agreed  upon  tract  of  the  same  to  his  son  as  an  advancement  and  in  full 
of  his  share  in  the  father's  estate,  and  that  the  son  at  once  took  and  held 
open  and  notorious  possession  and  improved  and  continued  to  reside  with 
his  family  on  the  land,  which  was  subsequently  conveyed  to  him  by  his 
father,  held  to  state  a  cause  of  action  to  establish  his  equitable  title  from 
the  date  of  the  contract  as  against  a  later  conveyance  by  his  father  of 
mineral  rights  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  §  80;  Dec.  Dig.  §  45.*] 

4.  Gifts  (f  45*) — Parol  Gift  of  Land— Suit  to  Establish  Title  Against 

Subsequent  Grantee. 

That  there  was  some  discrepancy  between  the  boundary  of  the  land  as 
described  in  the  alleged  parol  contract  and  in  the  subsequent  deed  made 
in  confirmation  thereof  did  not  Justify  the  dismissal  of  the  bill  on  de- 
murrer or  motion ;  the  land  being  at  the  time  undeveloped  and  of  small 
value,  and  absolute  accuracy  in  such  respect  not  being  essential. 

[Ed.  Note.— For  other  cases,  see  Gifts,  CJent  Dig.  §  80;  Dec.  Dig.  f  45.*] 

5.  Vendor  and  Purchaser   (§  232*) — 'Bona  Fidb  Purchasers — Possession 

as  Notice  of  Prior  Rights — "Notice." 

Under  the  law  of  Virginia,  open  and  peaceable  possession  of  land  under 
a  claim  of  right  is  "notice"  to  a  subsequent  purchaser  of  the  right  or 
claim  of  the  person  in  possession  both  to  the  surface  and  minerals  there- 
under. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  ff 
540-545,  548-562 ;  Dec  Dig.  f  232.*] 

6.  Quieting  Title  (|  29*) — Laches— Suit  to  Establish  Equitable  Title  to 

Land. 

One  in  the  exclusive  possession  of  land  under  claim  of  title  is  not 
chargeable  with  laches  in  not  bringing  suit  to  establish  his  right,  so 
long  as  no  superior  title  is  asserted  by  another. 

[Ed.  Note. — For  other  cases,  see  Quieting  Title,  Cent  Dig.  f  63 ;  Dec. 
Dig,  t  29.*] 

*For  other  casM  see  same  topic  A  8  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Virginia,  at  Big  Stone  Gap;  Henry  Clay  McDowell, 
Judge. 

Suit  in  equity  by  the  Clinchfield  Coal  Corporation  against  A.  J. 
Steinman.    Decree  for  defendant,  and  complainant  appeals.    Reversed. 

For  opinion  below,  see  213  Fed.  557,  130  C.  C.  A.  137. 

W.  H.  Rouse,  of  Clintwood,  Va.,  and  E.  M.  Fulton,  of  Wise,  Va. 
(H.  G.  Morison,  of  Johnson  City,  Tenn.,  on  the  brief),  for  appellant 

J.  Hale  Steinman,  of  Lancaster,  Pa.,  and  R.  T.  Irvine,  of  Big  Stone 
Gap,  Va.  (J.  F.  Bullitt,  of  Big  Stone  Gap,  Va.,  and  A.  C.  Anderson,  of 
Wise,  Va.,  on  the  brief),  for  appellee. 

Before  PRITCHARD,  KNAPP,  and  WOODS,  Circuit  Judges. 

WOODS,  Circuit  Judge.  The  plaintiff  in  its  bill  claims  an  equitable 
title  to  a  tract  of  land  containing  54  acres  derived  through  successive 
conveyances  from  John  W.  Fleming,  holding  under  an  alleged  parol 
gift  from  his  father,  Philip  Fleming,  made  in  1870.  Under  the  al- 
legation that  the  equitable  title  set  up  is  prior  in  date. to  the  defend- 
ant's legal  title  from  Philip  Fleming,  dated  December  18,  1874,  con- 
veying all  the  coal,  iron  ore,  and  other  minerals  and  fire  clay  in  and 
under  a  tract  of  land  containing  about  1,000  acres,  including  the  land 
in  dispute,  the  plaintiff  asks  that  the  defendant  be  enjoined  from 
prosecuting  his  pending  action  of  ejectment  brought  under  the  deed  of 
Philip  Fleming  to  him,  and  that  he  be  required  to  specifically  perform 
the  agreement  to  convey  attributed  to  his  grantor  Philip  Fleming. 
The  District  Judge  sustained  a  demurrer  to  the  original  bill,  and  after- 
wards under  the  new  equity  rules  granted  a  motion  to  strike  from 
the  files  the  amended  bill. 

[1]  The  main  question  to  be  decided  on  the  appeal  is  whether  the 
amended  bill  sets  out  a  definite  and  enforceable  parol  contract  of  con- 
veyance covering  a  particular  tract  of  land.  The  rules  on  the  subject 
have  been  considered  and  stated  in  many  Virginia  cases,  from  Shobe 
V.  Carr,  3  Munf.  (Va.)  10,  to  McLin  v.  Richmond,  114  Va.  244,  76  S. 
E.  301.  Variance  will  be  found  in  the  language  of  the  opinions,  and 
some  of  them  may  seem  to  lay  down  more  stringent  requirements  than 
others.  But  the  established  rules  which  control  all  the  decisions  are 
those  stated  by  Judge  Keith  in  McLin  v.  Richmond,  supra: 

**First,  *that  the  agreement  relied  on  Is  certain  and  definite  in  its  ternjs; 
second,  that  the  acts  proved  in  part  performance  must  refer  to,  result  from, 
or  be  made  in  pursuance  of  the  agreement  proved ;  and,  third,  that  the  agree- 
ment must  have  been  so  far  executed  that  a  refusal  of  full  execution  would 
operate  a  fraud  upon  the  party  and  place  him  in  a  situation  which  does  not 
lie  in  compensation.  Wright  v.  Pucket,  22  Grat  (63  Va.)  370;  Plunkett  v. 
Bryant,  101  Va.  818,  45  S.  E.  742 ;  Reed  v.  Reed,  108  Va.  790,  62  S.  E.  792." 

In  Wright  v.  Pucket,  22  Grat.  (Va.)  374,  and  Crane's  Nest  C.  &  C. 
Co.  V.  Virginia,  etc.,  Co.,  108  Va.  862,  62  S.  E.  954,  it  is  said : 

"The  tendency  of  aU  the  modern  cases,  both  in  England  and  in  this  coun- 
try, is  to  prefer  giving  the  party  compensation  in  damages,  instead  of  a  spe- 
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clfic  performance.  Wherever  damages  will  answer  the  purpose  of  indemnity, 
this  alternative  will  be  preferred,  as  it  will  equally  satisfy  justice,  and  will 
be  coincident  with  the  provisions  and  in  support  of  the  authority  of  the 
statute." 

[2]  Nearly  all  the  reported  cases  were  decided  on  the  application 
of  these  general  rules  to  the  evidence  adduced.  In  applying  them  to 
the  decision  of  a  demurrer  or  a  motion  to  strike  out  a  pleading,  it  is 
to  be  borne  in  mind  that  the  demurrer  admits,  not  only  the  facts  spe- 
cifically alleged,  but  all  facts  which  are  reasonably  inferable  from  those 
alleged.  United  States  v.  Des  Moines,  etc.,  Co.,  142  U.  S.  510,  12 
Sup.  Ct.  308,  35  L.  Ed.  1099.  It  is  not  to  be  expected  that  the  bill 
should  set  out  the  evidence  to  be  adduced ;  for  good  pleading  requires 
that  the  bill  state  only  the  ultimate  facts  to  be  proved  by  the  details 
of  the  evidence.  Therefore  the  court  should  be  cautious  not  to  dis- 
miss a  bill  for  mere  lack  of  fullness  of  detail  in  the  allegation.  The 
general  principle  is  thus  stated  in  Daniell's  Chancery  Pleading  and 
Practice : 

"A  demurrer  will  lie  wherever  it  is  clear  that,  taking  the  charges  in  the  bill 
to  be  true,  the  bill  would  be  dismissed  at  the  hearing,  but  it  must  be  founded 
on  this,  that  it  is  an  absolute,  certain,  and  clear  proposition  that  it  would  be 
so;  for  if  it  is  a  case  of  circumstances,  in  which  a  minute  variation  between 
them  as  stated  by  the  bill,  and  those  established  by  the  evidence,  may  either 
incline  the  court  to  modi^  the  relief  or  to  grant  no  relief  at  all,  the  court, 
although  it  sees  that  the  granting  the  modified  relief,  at  the  hearing  wUl  be 
attended  with  considerable  difficulty,  will  not  support  a  demurrer.  There- 
fore, where  a  bill  was  filed  for  the  specific  performance  of  an  agreement  en- 
tered into  by  a  bankrupt,  by  the  intervention  of  an  agent,  and  previous  to 
the  bankruptcy,  a  correspondence  took  place,  through  the  agent,  as  to  grant- 
ing a  lease,  and  the  case  turned  upon  the  point  whether  the  facts  stated 
amounted  to  a  perfect  agreement,  Lord  Loughborough  thought  that,  although 
the  circumstances,  as  stated  in  the  bill,  amounted  more  to  a  treaty  than  a 
complete  agreement,  the  question  whether  it  was  an  agreement  or  not  must 
depend  very  much  upon  the  effect  of  the  evidence,  and  therefore  overruled 
the  demurrer." 

This  rule  was  approved  in  Kansas  v.  Colorado,  185  U.  S.  125,  22 
Sup.  Ct.  552,  46  L.  Ed.  838,  and  Van  Dyke  v.  Norfolk,  etc.,  R.  Co., 
1 12  Va.  835,  72  S.  E.  659,  though  in  the  latter  case  it  was  held  to  be 
limited  by  the  consideration  in  actions  for  specific  performance  that 
the  court  "must  be  enabled  to  say  from  the  facts  and  circumstances 
alleged  in  the  bill  whether  the  minds  of  the  parties  met  upon  all  the 
essential  particulars  of  the  contract,  and,  if  they  did,  then  can  say 
exactly  upon  what  substantial  terms  they  agreed  and  trace  out  the 
particular  line  where  their  minds  met." 

[3]  The  allegations  of  the  amended  bill  to  be  tested  by  these  rules 
are: 

"That  the  said  deed  from  PhiUp  Fleming  to  John  W.  Fleming,  dated  Feb- 
ruary 23,  1878,  hereinbefore  filed  as  Complainant's  Exhibit  No.  19,  on  its  face 
indicates  that  the  title  of  John  W.  Fleming,  your  orator's  predecessor  in  ti- 
tle, originated  of  that  date.  As  a  matter  of  fact,  your  orator  charges  that 
long  prior  to  the  said  date,  to  wit,  some  time  in  the  fall  of  1870,  the  said 
John  W.  Fleming  became  vested  with  a  complete  equitable  title  to  the  said 
boundary  of  land  under  and  by  virtue  of  a  parol  gift  in  the  nature  of  an 
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advancement  made  to  him  by  his  father,  Philip  Fleming,  under  the  following 
circumstances:  The  said  Philip  Fleming  had  expressed  his  intention  to  divide 
his  estate  among  his  children  during  his  lifetime.  The  said  John  W.  Fleming, 
who  was  at  this  time  living  with  his  father,  became  engaged  to  marry,  and 
the  said  Philip  Fleming,  knowing  this  fact,  and  desirous  to  provide  his  said 
son  with  a  home,  offered  to  give  to  the  said  John  W.  Fleming,  In  the  nature 
of  an  advancement,  the  choice  of  two  parcels  of  land,  both  of  which  were 
portions  of  a  tract  containing  about  1,000  acres  conveyed  to  him  by  Warders. 
The  said  John  W.  Fleming  selected  the  tract  of  land,  which  was  then  and 
there  pointed  out,  indicated  and  described  to  him,  as  follows:  All  the  land 
bounded  by  the  Ellas  J.  Rose  tract,  James  A.  Collier  tract,  and  a  line  com- 
mencing at  a  beech  on  Big  branch,  the  beginning  corner  of  the  said  Rose 
tract,  and  running  thence  in  a  westwardly  direction,  and  so  as  to  take  In  the 
heads  of  the  hollows  to  a  sugar  tree  In  the  forks  of  the  Sawplt  hollow,  then 
designated  and  agreed  upon;  thence  a  straight  line  to  a  large  chestnut  on 
Big  branch,  then  designated  and  agreed  upon ;  thence  a  straight  line  to  the 
top  of  the  ridge  to  a  large  chestnut,  then  designated  and  agreed  upon ;  thence 
south  up  to  the  top  of  the  ridge  to  a  walnut  on  Short  branch,  then  designated 
and  agreed  upon,  on  the  Collier  Une ;  thence  with  the  Collier  and  Rose  lines 
to  the  beginning.  The  said  John  W.  Fleming  then  and  there  accepted  the 
said  parol  gift  as  an  advancement  and  In  full  of  JUs  portion  of  his  father's 
estate  and  has  never  received  any  other  property  from  the  estate  of  his  said 
father,  Philip  Fleming,  who  died  Intestate  about  20  years  ago. 

'Immediately  thereafter  the  said  John  W.  Fleming  entered  Into  possession 
of  the  said  land,  made  large  expenditures  thereon,  and  began  to  clear,  fence, 
and  cultivate  the  same,  and  In  December,  1870,  he  erected  a  substantial  log 
house  thereon.  On  October  6,  1870,  the  said  John  W.  Fleming  married  and 
Immediately  moved  upon  said  land  and  Into  the  said  house,  and  was  living 
in  the  said  house,  cultivating  and  Improving  the  said  land,  and  In  the  open, 
notorious,  and  exclusive  possession  of  every  part  thereof  on  December  18, 
1874,  the  date  upon  which  the  said  Philip  Fleming  executed  an  attempted 
deed,  hereinafter  filed  as  an  exhibit,  to  J.  D.  Price  and  A.  J.  Stelnman,  and 
has  lived  upon  and  cultivated  the  said  land  up  until  the  present  time.  Your 
orator  would  here  state  that  the  said  land  so  Indicated,  pointed  out,  and  given 
to  the  said  John  W.  Fleming  by  his  father,  the  said  Philip  Fleming,  was  and 
Is  the  same  tract  of  land  which  was  afterwards  conveyed  to  the  said  John 
W.  Fleming  by  deed  dated  February  23,  1878,  hereinbefore  filed  as  Complain- 
ant's Exhibit  No.  10." 

Thus  the  bill  distinctly  alleges. (1)  a  contract  by  parol  that  John  W. 
Fleming  should  have  the  land,  supported  by  the  consideration  of  love 
and  affection,  and  in  pursuance  of  the  intention  of  Philip  Fleming  to 
divide  his  property  among  his  children,  and  of  the  agreement  between 
father  and  son  that  this  land  should  be  all  that  the  son  should  receive 
from  his  father ;  (2)  the  taking  and  holding  exclusive  and  adverse  and 
notorious  possession  of  the  entire  land  by  the  son;  (3)  making  large 
expenditures  thereon  by  the  son,  building  a  house,  clearing  and  fencing, 
and  making  it  his  family  home  in  reliance  on  the  contract. 

This  seems  to  be  sufficient  to  bring  the  case  within  the  rule  stated 
in  McLin  v.  Richmond,  supra.  It  is  true  that  the  improvements  made 
by  the  son  might  represent  little  value  in  later  conditions  or  in  a  devel- 
oped or  progressive  community,  but  under  such  primitive  conditions  as 
the  bill  implies  it  may  be  reasonably  inferred  that  they  were  the  result  of 
arduous  and  continuous  labor  bestowed  in  reliance  on  the  contract  that 
the  title  to  the  land  should  pass,  and  were  such  improvements  of  his 
home  as  to  make  the  loss  of  it  irremediable.  Whether  this  is  so  or  not 
will  be  determined  by  the  evidence.    To  say  the  least,  it  seems  to  us  that 
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the  case  stated  in  the  bill  is  strong  and  clear  enough  to  make  decision 
of  it  under  a  demurrer  unsafe. 

[4]  2.  Importance  was  attached  in  the  decree  of  the  District  Court 
to  the  apparent  discrepancy  between  the  description  of  the  land  in 
the  amended  complaint,  which  seems  to  call  for  a  straight  line  on  one 
side  from  the  "big  beech"  to  the  "sugar  tree/'  and  the  description  in 
the  deed  of  1878,  made  by  Philip  Fleming  to  John  W.  Fleming,  alleged 
to  embrace  the  land  in  dispute,  which  seems  to  call  for  three  lines  be- 
tween the  points  designated.  It  is  true  that  a  parol  contract  for  the 
conveyance  of  land  and  the  acts  done  under  it  must  bear  upon  a  definite 
tract  distinctly  identified  by  boundaries  or  otherwise;  but  the  exac- 
tion of  absolute  accuracy  would  be  unreasonable,  especially  as  to  lands 
of  little  value  and  in  an  undeveloped  country.  The  discrepancy  may 
be  of  great  significance,  or  so  slight  as  to  be  unimportant;  that  can 
only  be  determined  when  the  evidence  is  before  the  court. 

[5]  Under  the  rule  in  Virginia  proof  of  notice  to  defendant  of  the 
John  W.  Fleming  interest  in  the  land  must  have  been  "such  as  to 
aflFect  the  conscience  of  the  purchaser,  and  must  be  so  strong  and  clear 
as  to  fix  upon  him  the  imputation  of  mala  fides."  Vest  v.  Michie,  31 
Grat.  (Va.)  149,  31  Am.  Rep.  722;  Arbuckle  v.  Gates,  95  Va.  802,  30 
S.  E.  496;  Crane's  Nest,  etc.,  Co.  v.  Virginia,  etc.,  Co.,  supra.  But 
in  Chapman  v.  Chapman,  91  Va.  397,  21  S.  E.  813,  50  Am.  St.  Rep. 
846,  it  is  held  that  such  possession  as  is  here  alleged  is  notice : 

'The  open  and  peaceable  possession  of  land  under  a  claim  of  right  is  no- 
tice to  all  the  world  of  the  right  or  claim  of  the  person  in  possession;  and 
where  one  buys  land  In  the  possession  of  another  than  his  vendor  or  grantor, 
he  is  bound  to  take  notice  of  such  possession  and  of  all  that  it  imports." 

Possession  of  the  surface  was  possession  of  all  the  untouched  min- 
erals under  the  surface.  Steinman  v.  Vicars,  99  Va.  597,  39  S.  E. 
227.  And  there  is  nothing  in  the  position  that  the  notice  given  by  pos- 
session did  not  extend  to  notice  of  claim  to  the  minerals. 

[B]  Laches  in  delaying  to  bring  his  action  from  1870  until  1912  can- 
not be  attributed  to  John  W.  Fleming,  since  it  is  alleged  he  was  in  the 
exclusive  possession  of  the  land,  and  there  was  no  assertion  of  any 
superior  title  by  the  defendant  or  those  under  whom  he  claims.  Ruck- 
man  V.  Cory,  129  U.  S.  387,  9  Sup.  Ct.  316,  32  L.  Ed.  728. 

The  decree  of  the  District  Court  must  be  reversed. 

Reversed. 
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(217  Fed.  880> 

PECK  et  aL  v.  RICHTBB. 

(Oircuit  Ooart  of  Appeals,  Eighth  Oircuit    September  10,  1911.) 

No.  141. 

1.  Bankrtjptct  (I  342%*) — Review  of  Decision  of  Refebee — ^Estoppeu 

Where  a  bankrupt  filed  three  separate  claims  against  his  trustee  for 
serrlces  rendered  to  the  estate,  two  of  which  were  disallowed  and  the 
third  allowed  in  part,  his  acceptance  of  such  allowance  did  not  estop  him 
from  the  right  to  review  the  referee's  decision  as  to  the  other  claims. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  |  530;  Dec 
Big.  §  342%.*] 

2.  Bankbuptcy   (§  482*) — ATToapncY's  Docket  Fee  —  ''Referee*'  —  •'Final 

Hearing  in  Equht." 

A  referee  in  bankruptcy,  first  provided  for  by  Bankr.  Act  July  1,  18d8, 
c.  541,  30  Stat  544  (Comp.  St  1913,  §§  9585^9656),  is  not  a  "referee," 
within  the  meaning  of  Rev.  St  §  824  (Comp.  St  1913,  §  1378),  which  pro- 
vides for  the  taxation  of  an  attorney's  or  solicitor's  fee  of  00  "on  a  trial 
before  a  jury  in  dvll  or  criminal  causes  or  before  referees,  or  on  a  final 
hearing  in  equity  or  admiralty";  nor  is  a  review  by  the  District  Court 
of  an  order  of  a  referee  allowing  or  disallowing  a  claim  or  an  adminis- 
tration charge  against  a  trustee  a  **final  hearing  in  equity,"  within  sucn 
provision,  and  in  no  event  can  more  than  one  such  docket  fee  be  {axed  in 
any  one  bankruptcy  proceeding. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  874-876,  897 ; 
Dec.  Dig.  §  482.* 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Referee.l 

Petition  to  Revise  Orders  of  the  District  Court  of  the  United  States 
for  the  District  of  South  Dakota ;  James  D.  Elliott,  Judge. 

In  the  matter  of  Joseph  C.  Richter,  bankrupt.  Petition  by  Miles 
E.  Peck,  trustee,  and  the  Clark  Implement  Company,  to  revise  orders 
of  the  District  Court  in  favor  of  the  bankrupt.    Reversed  in  part. 

L.  E.  Waggoner  and  Joe  Kirby,  both  of  Sioux  Falls,  S.  D.,  for  pe- 
titioners. 

Robert  F.  Riemer,  of  Sioux  Falls,  S.  D.,  for  respondent. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SMITH,  Circuit  Judge.  The  respondent,  Joseph  C.  Richter,  was 
adjudged  a  voluntary  bankrupt  August  1,  1913,  and  the  petitioner. 
Miles  E.  Peck,  was  on  August  18,  1913,  chosen  and  qualified  as  trus- 
tee of  the  bankrupt  estate.  The  bankrupt  filed  three  separate  and  dis- 
tinct claims  against  the  estate. 

(1)  The  first  of  these  claims  was  for  cutting  and  shocking  27  acres 
of  wheat  and  107  acres  of  oats  belonging  to  the  bankrupt  estate  after 
the  petition  in  bankruptcy  was  filed,  about  August  1,  1913,  and  before 
the  qualification  of  the  trustee,  which  was  about  August  18,  1913. 

*For  other  cases  see  lame  topic  ft  8  mxtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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(2)  The  second  claim  was  for  stacking  the  same  wheat  and  oats 
and  furnishing  board  for  the  men,  after  the  trustee  was  appointed  and 
at  his  request. 

(3)  The  third  claim  was  for  taking  care  of  the  horses,  cattle,  and 
hogs  belonging  to  the  bankrupt  estate  after  the  filing  of  the  petition 
but  both  before  and  after  the  appointment  of  the  trustee. 

The  referee  allowed  only  $15  on  the  first  claim  for  binder  twine  and 
rejected  the  balance  of  that  claim  and  all  of  the  second  and  third  claims. 
The  bankrupt  applied  for  review  by  the  judge  under  section  38  of  the 
Bankruptcy  Act  and  General  Orders  No.  27  (89  Fed.  xi,  32  C.  C.  A. 
xxvii).  The  trustee  sought  to  have  the  proceedings  for  review  dis- 
missed because  he  had  paid  and  the  bankrupt  had  accepted  the  $15  al- 
lowed him ;  but  this  application  was  denied,  and  the  trustee  seeks  in 
this  proceeding  to  revise  that  action  of  the  court.  These  claims  were 
all  for  expenses  of  administering  the  estate  under  section  62  of  the 
Bankruptcy  Act,  and  were  not  for  debts  which  may  be  proved  under 
section  63  of  the  Bankruptcy  Act.  In  other  words,  the  claims  were  all 
in  the  nature  of  costs,  and  not  in  the  nature  of  debts. 

[  1  ]  It  is  the  contention  of  the  petitioners  that  the  bankrupt,  having 
taken  the  $15  awarded  him  by  the  referee,  should  now  be  held  to  have 
waived  the  right  of  review  and  be  estopped  to  contend  that  the  adju- 
dication of  the  claims  should  be  set  aside.  His  position  will  be  conced- 
ed as  a  general  proposition.  That  is,  it  will  be  conceded  that  the  rule 
is  well  established  that  a  party  who  claims  the  benefit  of  an  order  or 
judgment  in  a  case,  or  accepts  the  benefits  or  receives  the  advantages 
thereof,  shall  be  afterwards  precluded  from  asking  that  the  order  or 
judgment  be  revised  or  set  aside.  This  is  a  general  rule  and  is  well 
established,  but  it  is  subject  to  several  exceptions.  It  will  be  sufficient 
to  point  out  one  of  these : 

**When  Judgment  Settles  Distinct  CJontroversles.  When  a  Judgment  or  de- 
cree settles  two  or  more  distinct  controversies,  the  acceptance  of  a  sum  of 
money,  to  which  appellant  is  declared  to  be  entitled  by  one  portion  of  the 
judgment  or  decree,  does  not  estop  him  from  appealing  from  another  and  in- 
dependent adjudication  therein.''    2  Oyc.  654. 

This  is  fully  sustained  by  decisions  of  this  court  (Darragh  v.  H. 
Wetter  Manufg.  Co.,  78  Fed.  7,  23  C.  C.  A.  609;  In  re  Letson.  157 
Fed.  78,  84  C.  C.  A.  582) ;  and  by  the  Supreme  Court  (Gilfillan  v.  Mc- 
Kee,  159  U.  S.  303,  16  Sup.  Ct.  6,  40  L.  Ed.  161 ;  Embry  v.  Palmer, 
107  U.  S.  3,  2  Sup.  Ct.  25,  27  L.  Ed.  346) ;  and  by  the  Circuit  Court  of 
Appeals  of  the  Seventh  Circuit  (Worthington  v.  Beeman,  91  Fed.  232, 
33  C.  C.  A.  475) ;  and  by  numerous  state  courts  (Tyler  v.  Shea,  4  N. 
D.  377,  61  N.  W.  468,  50  Am.  St.  Rep.  660;  Wishek  v.  Hammond,  10 
N.  D.  72,  84  N.  W.  587 ;  Goodlett  v.  Investment  Co.,  94  Cal.  297,  29 
Pac.  505 ;  Fiedler  v.  Howard,  99  Wis.  388,  75  N.  W.  163,  67  Am.  St. 
Rep.  865).  In  Byram  v.  Polk  County,  76  Iowa,  75,  40  N.  W.  102,  it 
was  held  by  the  Supreme  Court  of  Iowa  that  acceptance  by  an  officer  of 
a  specific  item  of  his  account  for  fees  awarded  him  by  the  district  court 
is  not  a  waiver  of  his  right  of  appeal  as  to  other  items. 

The  additional  allowance  was  made  on  the  second  and  third  claims 
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filed  by  the  bankrupt,  and  no  more  was  allowed  him  under  tbe  first 
claim  than  the  $15  for  bindin|^  twine.  If  an  additional  amount  had 
been  allowed  imder  the  first  clami,  a  somewhat  close  question  would  be 
presented ;  but  we  have  no  doubt  that  the  bankrupt  still  retained  the 
right  to  a  revision  of  the  refusal  of  the  referee  to  allow  him  anything 
on  his  second  and  third  claims,  and  the  application  to  revise  the  action 
of  the  District  Court  in  this  regard  must  be  denied. 

[2]  The  application  for  review  was  determined  by  the  District  Court 
on  December  4,  1913.    The  decision  was  as  follows : 

"1.  That  the  bankrupt  be  aUowed  a  reasonable  compensation  for  aU  serv- 
ices rendered  or  caused  to  be  rendered  for  the  trustee  her^n  after  his  ap- 
pointment for  stacking  the  said  grain  herein  mentioned,  and  for  taking  care 
or  having  taken  care  of  the  said  Uve  stock  belonging  to  the  bankrupt  estate 
from  the  time  of  the  appointment  of  the  trustee  to  the  17th  day  of  October, 
A.  D.  1913,  inclusive,  for  the  reason  that  the  bankrupt  after  the  appointment 
of  the  trustee  does  not  owe  the  creditors  the  duty  to  take  care  of  the  bank- 
rupt estate  for  the  trustee  without  compensation,  and  said  services  were  per- 
formed at  the  request  of  the  trustee. 

'*2.  That  this  matter  be  referred  back  to  the  said  Hon.  Henry  A.  MiUer. 
referee  in  bankruptcy,  In  the  above-entitled  matter,  for  the  purpose  of  taking 
proof  or  evidence  as  to  the  reasonable  value  of  the  services  rendered  by  the 
bankrupt  or  caused  to  be  rendered  as  aforesaid. 

**S,  That  the  bankrupt  recover  his  costs  and  disbursements  herein  out  of  the 
estate  of  the  said  bankrupt.'* 

Presumptively  under  the  last  clause  the  clerk  taxed  an  attorney's 
docket  fee  of  $20  in  favor  of  the  bankrupt's  attorney.  The  trustee  ex- 
cepted to  this  taxation,  and  on  December  18,  1913,  filed  a  motion  to 
retax  costs  and  that  this  item  be  not  allowed.  On  December  31,  1913, 
the  court  made  the  following  order : 

"1.  That  the  order  made  and  filed  in  the  above-entitled  matter  by  the  judge 
of  this  court  on  the  4th  day  of  December,  A.  D.  1913,  on  a  referee's  certificate 
to  review,  be  modified  to  the  extent  that  the  bankrupt,  Joseph  G.  Richter,  be 
allowed  an  attorney's  docket  fee  of  $20,  and  it  is  so  ordered. 

**2.  That  the  costs  as  taxed  by  the  clerk  on  the  8th  day  of  December,  1913, 
the  same  consisting  of  the  following  items:  Docket  fee,  $20;  two  affidavits, 
50  cents;  and  clerk's  fees,  $5.95 — or  a  total  of  $26.45,  be  the  judgment  of 
this  court,  together  with  subsequent  clerk's  fees  incurred  in  said  matter,  and 
amounting  to  $1.55." 

The  action  of  the  court  is  sought  to  be  revised  in  this  respect.  It 
is  provided  by  statute : 

"Fees  of  Attorneys,  Solicitors,  and  Proctors.  Sec.  824.  On  a  trial  before  a 
jury,  in  dvU  or  crinodnal  causes  or  before  referees,  or  on  a  final  hearing  In 
equity  or  admiralty,  a  docket  fee  of  twenty  dollars." 

The  first  question  is:  Was  there  a  referee  in  this  case  within  the 
meaning  of  this  statute?  And  the  second  is:  Was  there  a  final  hear- 
ing'in  equity? 

This  statute  was  first  enacted  in  1853.  Act  Feb.  26,  1853,  c.  80,  10 
Stat.  161.  There  was  then  no  referee  provided  for  by  federal  statute, 
and  the  referees  referred  to  here  manifestly  were  common-law  ref- 
erees. There  was  at  that  time  no  bankruptcy  law  in  existence.  The 
act  of  1841  had  been  repealed  on  March  3,  1843.    5  Stat.  614,  c  82. 
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But  even  the  act  of  1841  did  not  provide  for  any  referees  but  did  pro- 
vide for  commissioners.  The  Bankruptcy  Act  of  1867  made  no  refer- 
ence to  referees,  but  provided  for  registers.  The  act  of  1898,  first 
created  the  office  of  referee  in  bankruptcy. 

If  this  new  officer  is  a  referee,  within  the  meaning  of  section  824, 
Revised  Statutes,  the  expenses  of  bankruptcy  proceedings  are  to  be 
vastly  increased  by  the  taxation  of  $20  on  every  claim  heard  by  him. 
Such  was  not  the  contemplation  of  the  bankruptcy  law,  and  the  court 
apparently  recognized  this,  for  it  ordered  the  taxation  of  this  fee  as  a 
part  of  its  order  of  December  4,  1913.  We  conclude  that  a  referee 
in  bankruptcy  appointed  under  the  act  passed  in  1898  is  not  a  referee, 
within  the  meaning  of  section  824  of  the  Revised  Statutes,  first  enact- 
ed in  1853. 

Was  the  hearing  by  the  court  a  final  hearing  in  equity?  There  was 
but  one  bankruptcy  proceeding  pending,  and  if  this  was  a  final  hearing, 
then  there  might  be  innumerable  final  hearings  in  the  one  proceeding, 
and  inntunerable  taxations  of  $20.  There  was  nothing  pending  but 
the  bankruptcy  proceeding,  and  it  has  been  held  that  where  the  pro- 
ceeding is  voluntary  there  can  be  no  such  fee  taxed  at  all,  but  when  the 
proceeding  is  involuntary  such  a  fee  may  be  taxed  in  the  bankruptcy 
proceeding.  Note  to  Coy  v.  Perkins  (C.  C.)  13  Fed.  Ill,  115;  Gorden 
V.  Scott,  10  Fed.  Cas.  816;  In  re  Mead,  16  Fed.  Cas.  1274.  In  any 
event  there  could  only  be  one  final  hearing  in  the  bankruptcy  case,  and 
the  taxation  of  such  a  fee  upon  the  determination  of  each  claim  and 
administrative  charge  would  mean  ruin  to  many  bankrupt  estates.  It  is 
our  duty  to  so  interpret  this  statute  as  to  preclude  such  a  result.  Cen- 
tral Trust  Co.  V.  Wabash,  St.  Louis  &  Pac.  Ry.  Co.  (C.  C.)  32  Fed.  684. 

The  action  of  the  District  Court  in  allowing  this  fee  is  set  aside,  and 
it  is  ordered  to  disallow  the  item  of  $20  docket  fee  as  a  part  of  the  cost 
of  this  proceeding.  Owing  to  the  fact  that  upon  the  principal  matter 
here  presented  the  action  of  the  District  Court  is  sustained,  there  will 
be  no  judgment  for  costs. 

133  C.C.A.— 38 
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(217  Fed.  884) 

RAWLmS  et  al.  v.  HALD-EPPS  CLOTHING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    October  28,  1914.) 

No.  2685. 

1,  Bankbuptcy  (S  236* ) — Obdeb  fob  Examination  of  Bankbupt — ^AutnoB- 

ITY  OF  COTJBT — TiMB — "IN   PbOGESS   OF  AdMINISTBATION." 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  21a,  30  Stat.  552  (Comp.  St 
1913,  §  9605),  authorizing  the  examination  of  a  bankrupt  and  other  wit- 
nesses concerning  the  acts  or  property  of  a  bankrupt  **whose  estate  is  in 
process  of  administration,"  the  court  has  authority  to  order  sudi  an  ex- 
amination at  any  time  after  the  filing  of  a  petition,  although  the  pro- 
ceedings are  involuntary,  and  there  has  been  no  adjudication  nor  ap- 
pointment of  a  receiver.  The  court,  however,  should  not  permit  such 
examination  to  be  perverted  from  the  purpose  it  is  intended  to  accom- 
plish, which  is  the  recovery  of  assets  of  the  estate  for  distribution,  to  that 
of  aiding  the  petitioning  creditors  in  establishing  their  case  for  adjudica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  393,  394; 
Dec.  Dig.  §  236.*] 

2.  Bankbuptot  (§  235*) — Examination  of  Bankbupt — Pbocsedings  to  Pbo- 

CUBB — Notice. 

An  order  for  the  examination  of  a  bankrupt  under  Bankr.  Act  §  21a, 
is  not  granted  to  petitioning  creditors  as  a  matter  of  right  and  where,  in 
involuntary  proceedings,  there  has  been  no  adjudication  nor  appointment 
of  a  receiver,  should  not  be  granted  without  giving  the  bankrupt  notice 
and  an  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  §{  389,  395-^397; 
Dec.  Dig.  §  235.*] 

8.  Bankbuptot  (§  235*) — Examination  of  Bankbupt — ^Reasonableness  of 
Obdeb. 

A  general  order  requiring  alleged  bankrupts,  who  were  mercantile  part- 
ners and  resided  at  a  distance  from  the  referee,  to  appear  for  examination 
prior  to  the  adjudication,  and  to  produce  all  their  books  of  account  and 
other  writings  and  memoranda  "from  which  might  be  ascertained  any 
of  the  matters  and  things  to  be  covered  in  said  examination,"  held  unrea- 
sonable and  erroneous,  as  too  broad  in  its  terms. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  389,  395- 
397 ;  Dec.  Dig.  §  235.*] 

Petition  to  Superintend  and  Revise  from  the  District  G)urt  of 
the  United  States  for  the  Southern  District  of  Georgia ;  Wm.  B.  Shep- 
pard,  Judge. 

In  the  matter  of  J.  C.  Rawlins  and  S.  J.  Rawlins,  partners  as  the 
Rawlins  Mercantile  Company,  alleged  bankrupts.  Petition  by  bank- 
rupts to  superintend  and  revise  an  order  for  their  examination  pro- 
cured by  the  Hall-Epps  Clothing  Company  and  others,  petitioning  cred- 
itors.   Order  reversed. 

Alexander  Akerman  and  Charles  Akerman,  both  of  Macon,  Ga.,  for 
petitioners. 

George  S.  Jones  and  Orville  A.  Park,  both  of  Macon,  Ga.,  for  re- 
spondents. 

*For  other  cases  see  same  topic  A  S  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezer 
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Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

GRUBB,  District  Judge.  This  was  a  petition  to  superintend  and 
revise  an  order  of  the  District  Court  for  the  Southern  District  of 
Georgia,  directing  the  petitioners,  hereafter  designated  "the  bank- 
rupts," against  whom  an  involuntary  petition  in  bankruptcy  had  been 
filed  in  that  court,  to  appear  before  the  referee  in  bankruptcy  at 
Macon,  Ga.,  to  be  examined  as  witnesses  concerning  the  acts,  conduct, 
and  property  of  the  bankrupt,  which  was  a  partnership  composed  of 
the  petitioners,  and  with  reference  to  the  cause  of  its  bankruptcy,  its 
dealings  with  creditors  and  other  persons,  the  amount  and  the  where- 
abouts of  its  property,  and  in  addition  all  matters  which  may  affect 
the  administration  and  settlement  of  the  estate.  The  order  further 
required  the  petitioners  to  produce  for  inspection  and  examination  be- 
fore the  referee  at  the  time  and  place  of  the  examination  all  of  the 
books  of  account  of  the  bankrupt  and  other  writings  and  memoranda 
from  which  might  be  ascertained  any  of  the  matters  and  things  to  be 
covered  in  said  examination.  The  petitioners,  the  alleged  bankrupts^ 
filed  an  answer,  denying  insolvency  and  the  commission  of  an  act  of 
bankruptcy,  and  demanding  a  jury  trial  for  those  issues.  The  order 
complained  of  was  made  before  adjudication,  and  before  the  appoint- 
ment of  a  receiver.  The  petitioners'  residence  and  place  of  business 
was  distant  from  Macon,  the  place  of  examination. 

The  order  is  assailed  for  three  reasons,  and  it  is  contended  by  peti- 
tioners : 

(1)  That  the  court  was  without  authority  to  make  the  order  in  ad- 
vance of  an  adjudication  and  when  no  receiver  had  been  appointed  in 
the  case. 

(2)  That  the  order  was  made  without  notice  to  the  bankrupts,  and 
without  affording  them  an  opportunity  to  be  heard  upon  it  before  it 
was  made. 

(3)  That  the  order  was  unreasonable  in  it^  terms,  in  that  it  required 
the  production  of  all  the  books  of  account  and  other  writings  and  mem- 
oranda from  which  might  be  ascertained  any  matters  to  be  covered  by 
the  proposed  examination,  without  specification  or  identification,  ex- 
cept by  way  of  a  general  conclusion. 

[  1  ]  First.  The  authority  for  the  examination  is  claimed  to  be  found 
in  section  21a  of  the  act  of  1898.  The  application  was  made  by  the 
petitioning  creditors,  as  authorized  by  that  section.  The  question  is 
whether  section  21a  authorizes  an  examination  of  the  bankrupt  be- 
fore adjudication  and  in  the  absence  of  the  appointment  of  a  receiver. 
This  depends  upon  whether  a  bankrupt  estate  in  that  attitude  can  be 
said  to  6e  in  the  process  of  administration,  within  the  meaning  of 
that  language  in  section  21a  of  the  Bankruptcy  Act.  The  Supreme 
Court  of  the  United  States  in  the  case  of  Cameron  v.  United  States, 
231  U.  S.  710,  34  Sup.  Ct.  244,  58  L.  Ed.  448,  has  held  with  refer- 
ence to  a  voluntary  bankruptcy,  in  which  a  receiver  had  been  appoint^ 
ed,  that: 
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"The  estate  of  the  bankrupt  is  In  process  of  administration  after  the  peti- 
tion has  been  filed  and  a  receiver  appointed,  and  an  examination  may  be  or- 
dered at  any  time  thereafter  under  section  21a  of  the  Bankruptcy  Act" 

While  the  decision  may  not  be  broad  enough  to  extend  to  an  in- 
voluntary bankruptcy  and  one  in  which  there  is  no  receivership,  the 
reasoning  of  the  court  would  indicate  that  the  bankrupt  court  had 
authority  to  make  such  an  order  in  an  involuntary  case  in  which  no 
receiver  had  been  appointed.  Referring  to  the  meaning  of  the  words 
found  in  section  21a,  "a  bankrupt  whose  estate  is  in  process  of  ad- 
ministration under  this  act,"  the  court  said  (231  U.  S.  page  717,  34 
Sup.  Ct.  246,  58  L.  Ed.  448) : 


^^^ 


'We  are  of  opinion  that  the  estate  was  in  process  of  administration  at  the 
time  when  the  examination  before  the  commissioner  was  ordered  and  the 
testimony  of  Cameron  given.  This  court  has  decided  that  the  filing  of  the 
petition  in  bankruptcy  operates  to  place  the  property  of  the  alleged  bank- 
rupt in  custodla  legls  and  prevents  any  creditor  from  attaching  it;  and,  al- 
though by  the  terms  of  the  act  the  estate  does  not  vest  in  the  trustee  until 
the  date  of  the  adjudication,  It  is  placed  at  the  time  of  the  filing  of  the  petition 
under  the  control  of  the  court  with  a  view  to  its  ultimate  distribution  among 
creditors.  Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222  U.  S.  300,  307 
[32  Sup.  Ct.  96,  56  L.  Ed.  208],  And  see  Mueller  v.  Nugent,  184  U.  S.  1.  14 
[22  Sup.  Ct  269,  46  L.  Ed.  405] ;  Everett  v.  Judson,  228  U.  S.  474,  478,  479  [33 
Sup.  Ct.  568.  57  It,  Ed.  927,  46  L.  R.  A.  (N.  S.)  154].  And  this  Is  true,  not- 
withstanding, as  contended  by  the  petitioner,  that,  should  the  attempt  to  ob- 
tain an  adjudication  of  bankruptcy  fail  upon  the  subsequent  hearings,  the 
receivership  would  necessarUy  be  vacated  and  the  property  turned  back  to  the 
alleged  bankrupt' 


it 


This  would  seem  to  imply  that  the  bankrupt  estate  was  in  process 
of  administration,  for  the  purpose  of  section  21a,  from  the  time  of 
the  filing  of  the  petition.  The  language  of  the  Supreme  Court  seems 
to  apply  to  an  involuntary  case  as  well  as  to  a  voluntary  case.  In 
view  of  the  language  of  the  opinion,  we  are  not  disposed  to  hold  that 
the  court  below  was  without  authority  to  grant  an  order  for  the  ex- 
amination of  the  bankrupts,  under  proper  terms  and  conditions,  before 
adjudication  and  in  thet absence  of  a  receivership. 

The  purpose  of  the  examination  is  to  develop  the  whereabouts  of 
assets  of  the  estate  for  the  purpose  of  aiding  its  administration,  and 
not  to  enable  the  petitioning  creditors  to  elucidate  evidence  to  assist 
them  in  establishing  the  insolvency  of  the  bankrupt  or  the  act  or  acts 
of  bankruptcy  relied  upon  by  them.  This  is  quite  manifest  from  the 
following  language  of  the  Supreme  Court  in  the  case  quoted  from  (231 
U.  S.  at  pages  717  and  718,  34  Sup.  Ct.  246,  58  L.  Ed.  448),  viz. : 

"In  order  to  arrive  at  the  true  meaning  of  section  21a,  other  provisions,  as 
well  as  the  purpose  of  the  act,  must  be  had  in  view.  The  object  of  the  ex- 
amination of  the  bankrupt  and  other  witnesses  to  show  the  condition  of  the 
estate  is  to  enable  the  court  to  discover  its  extent  and  whereabouts,  and  to 
come  into  possession  of  It,  that  the  rights  of  creditors  may  be  preserved.  If 
such  examination  is  postponed  until  after  adjudication,  which  may  not  take 
place  for  at  least  20  days,  within  which  the  bankrupt  in  involuntary  bank- 
ruptcy is  given  leave  to  appear  and  plead,  the  estate  may  be  concealed  and 
disposed  of,  and  the  purpose  of  the  act  to  hold  it  and  to  distribute  it  for  the 
benefit  of  creditors  defeated.  The  Importance  of  such  early  examination  of 
bankrupts  was  emphasized  in  Re  Fleischer  [(D.  C.)  151  Fed.  81],  supra." 
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Section  3d  of  the  Bankrupt  Act  (Comp.  St.  1913,  §  9587)  covers  the 
examination  of  the  bankrupt  and  the  production  of  his  books,  so  far 
as  the  issue  of  his  solvency  or  insolvency,  is  concerned.  It  is,  by  that 
section,  made  his  duty  to  appear  on  the  hearing,  if  he  denies  insolvency, 
and  submit  to  an  examination  and  produce  his  books ;  the  penalty  of 
failure  being  that  the  burden  of  proving  his  solvency  shall  rest  upon 
him.  The  two  examinations  provided  for  by  these  two  sections  are 
distinct,  and  the  purpose  of  each  is  different. 

The  bankrupt  court  should  not  permit  the  examination  provided  for 
by  section  21a  to  be  perverted  from  the  purpose  it  is  intended  to  ac- 
complish, viz.,  the  recovery  of  assets  of  the  estate  for  distribution,  to 
that  of  aiding  the  petitioning  creditors  in  establishing  their  case  for  ad- 
judication. It  can  only  happen  in  rare  instances  that  an  examination 
under  section  21a  can  be  useful  before  adjudication  and  in  the  absence 
of  a  receivership  for  the  purpose  of  recovering  assets,  since  in  that  sit- 
uation there  would  be  no  officer  of  the  bankrupt  court  authorized  to 
seize  the  assets,  when  discovered.  However,  we  are  not  prepared  to 
say  that  there  might  not  be  a  case  when  the  utility  of  such  an  exam- 
ination for  the  purpose  intended,  even  in  the  absence  of  a  receivership, 
might  not  be  shown. 

[2]  Second.  The  order  complained  of  was  granted  on  the  ex  parte 
application  of  the  petitioning  creditors,  and  without  giving  the  bank- 
rupts a  hearing  upon  the  application.  The  order  for  the  examination 
is  not  granted,  as  a  matter  of  right,  to  the  petitioning  creditors,  certain- 
ly not  before  adjudication,  and  when  the  bankrupts  are  denying  in- 
solvency and  the  commission  of  any  act  of  bankruptcy,  and  we  think 
the  bankrupts  should  have  been  given  notice  and  the  opportunity  to  be 
heard  in  resistance  of  the  application,  before  it  was  granted. 

[3]  Third.  The  order  required  the  bankrupts  to  produce  "all  of  the 
books  of  account  of  said  Rawlins  Mercantile  Company,  and  other  writ- 
ings and  memoranda,  from  which  may  be  ascertained  any  of  the  mat- 
ters and  things,  hereinbefore  mentioned,  and  to  be  covered  in  said  ex- 
amination." We  think  the  order  was  too  broad  and  uncertain  in  its 
requirements.  The  alleged  bankrupts'  place  of  business  was  distant 
from  the  place  fixed  for  the  examination.  The  requirement  of  attend- 
ance would,  in  itself,  be  burdensome.  The  production  of  many  books 
and  papers  would  add  materially  to  the  burden.  The  bankrupts  may 
have  been  in  business  many  years,  and  their  books  of  account  and  other 
writings  and  memoranda  referring  to  their  business  voluminous.  Many 
of  them  might  be  immaterial  to  the  issues  involved  in  the  bankruptcy 
proceeding,  yet  the  order  places  the  risk  of  nonproduction  on  the  bank- 
rupts. They  are  required,  by  its  terms,  to  determine  at  their  peril  what 
books  of  account  and  other  writings  and  memoranda  are  material  to  the 
ascertainment  of  any  of  the  matters  mentioned  in  the  order  and  to  be 
covered  in  the  examination. 

We  think  this  was  requiring  too  much  of  the  bankrupts.  They  should 
have  been  apprised  by  the  order  itself  what  specific  books,  writings, 
and  memoranda  they  were  required  to  produce.  Possibly  a  require- 
ment to  produce  their  present  books  of  account  would  have  been  suffi- 
ciently definite,  since  what  those  books  of  account  were  was  more  pe- 
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cuHarly  within  the  knowledge  of  the  bankrupts.  The  requirement  was 
not  so  limited.  It  was  only  restricted  by  the  materiality  of  the  books 
and  documents  to  the  purpose  of  a  future  examination,  the  scope  of 
which  was  unknown  to  the  bankrupts  except  as  disclosed  by  the  terms 
of  the  order.  We  think  that  the  order  was  unreasonable,  in  that  it  re- 
quired the  producton  of  books  and  documents  without  proper  descrip- 
tion to  enable  the  bankrupts  to  know  with  sufficient  certainty  what  spe- 
cific books  and  documents  they  were  expected  to  produce  to  comply 
with  it,  and  was  therefore  equivalent  to  a  requirement  to  produce  all 
the  books  and  papers  belonging  to  their  business.  Such  an  order  to 
produce  encountered  the  condemnation  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Hale  v.  Henkel,  201  U.  S.  43-76,  26  Sup. 
Ct.  370,  380,  50  L.  Ed.  652,  in  the  following  language : 

"Applying  the  test  of  reasonableness  to  the  present  case,  we  think  the  sub- 
poena duces  tecum  is  far  too  sweeping  in  its  terms  to  be  regarded  as  reason- 
able. It  does  not  require  the  production  of  a  single  contract,  or  of  contracts 
with  a  particular  corporation,  or  a  limited  number  of  documents,  but  all  un- 
derstandings, contracts,  or  correspondence  between  the  MacAndrews  &  Forbes 
Company,  and  no  less  than  six  different  companies,  as  well  as  all  reports 
made  and  accounts  rendered  by  such  companies  from  the  date  of  the  or- 
ganization of  the  MacAndrews  &  Forbes  Company,  as  well  as  all  letters  re- 
ceived by  that  company  since  its  organization  from  more  than  a  dozen  different 
companies,  situated  in  seven  different  states  in  the  Union.  If  the  writ  had 
required  the  production  of  all  the  books,  papers,  and  documents  found  in  the 
office  of  the  MacAndrews  &  Forbes  Company,  it  would  scarcely  be  more  uni- 
versal in  its  operation,  or  more  completely  put  a  stop  to  the  business  of  that 
company.  Indeed,  it  Is  difficult  to  say  how  its  business  could  be  carried  on 
after  it  had  been  denuded  of  this  mass  of  material,  which  is  not  shown  to  be 
necessary  in  the  prosecution  of  this  case,  and  is  clearly  in  violation  of  the 
general  principle  of  law  with  regard  to  the  particularity  required  in  the  de- 
scription of  documents  necessary  to  a  search  warrant  or  subpoena.  Doubtless 
many,  if  not  all,  of  these  documents  may  ultimately  be  required;  but  some 
necessity  should  be  shown,  either  from  an  examination  of  the  witnesses  orally, 
or  from  the  known  transactions  of  these  companies  with  the  other  companies 
implicated,  or  some  evidence  of  their  materiality  produced,  to  justify  an  order 
for  the  production  of  such  a  mass  of  papers.  A  general  subpoena  of  this  de- 
scription is  equally  Indefensible  as  a  search  warrant  would  be,  if  couched  in 
similar  terms.  Ex  parte  Brown,  72  Mo.  83  [37  Am.  Rep.  426] ;  Shaftsbury  v. 
Arrowsmith,  4  Ves.  66 ;   Lee  v.  Angas,  L.  R.  2  Eq.  59." 

For  these  reasons,  we  think  the  petition  to  superintend  and  revise 
should  be  granted,  and  the  order  of  the  District  Court  on  which  it  is 
based  should  be  set  aside,  and  the  respondents  be  taxed  with  the  costs 
of  this  court ;  and  it  is  so  ordered. 
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DREYER  V.  PERKINS. 

In  re  PERKINS  LUMBER  CO. 

(Circuit' Court  of  Appeals,  Fifth  Circuit    November  3,  1914.) 

No.  2644 

Bankbuptct  (§  288*) — Jurisdiction  of  Goubt — Sttmmabt  Pboceedino. 

A  court  of  bankruptcy  is  without  Jurisdiction  in  a  summary  proceeding 
to  decree  specific  performance  of  a  contract  made  by  a  bankrupt  by  di- 
recting his  trustee  to  execute  a  conveyance  of  land. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  447;  Dec. 
Dig.  §  288.* 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy,  see  note 
to  Bailey  v.  Mosher,  11  C.  C.  A.  313.] 

Petition  for  Revision  in  Matter  of  Law  of  a  Decree  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Georgia ;  Wm. 
B.  Sheppard,  Judge. 

In  the  matter  of  the  Perkins  Lumber  Company,  bankrupt.  Peti- 
tion by  Joseph  M.  Eh-eyer,  trustee,  to  revise  a  decree  in  favor  of  H. 
W.  Perkins.    Modified. 

Frederick  T.  Saussy,  of  Savannah,  Ga.,  for  petitioner. 
Edw.  S.  Elliott,  of  Savannah,  Ga.,  opposed. 

Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

CALL,  District  Judge.  In  the  bankruptcy  case  of  the  Perkins  Lum- 
ber Company,  H.  W.  Perkins  filed  an  intervention,  setting  up,  in  short, 
that  by  certain  arrangements,  set  out  in  said  petition,  he  had  been  put 
in  possession  of  certain  land  theretofore  belonging  to  the  bankrupt 
under  an  understanding  that  same  was  to  be  conveyed  to  him  in  fee 
simple,  but  deed  had  never  been  made,  and  praying  that  the  trustee  of 
the  bankrupt's  estate  be  required  to  make  such  deed  to  said  lands  to 
said  Perkins,  and  the  schedules  of  said  bankrupt,  in  which  said  land 
was  described,  be  corrected  by  eliminating  said  land  therefrom.  On 
this  petition  a  rule  nisi  was  issued,  and  said  intervention  was  answered 
by  the  trustee,  setting  up  various  reasons  why  the  prayers  of  the  in- 
tervention should  not  be  granted  on  the  merits,  and  concluding  with 
the  prayer  that  the  possession  of  the  property  be  surrendered  to  the 
trustee  to  be  administered,  and  that  the  answer  be  taken  as  a  cross- 
bill for  the  purpose  of  recovering  the  land. 

The  referee  thereupon  proceeded  to  take  testimony  on  the  issues 
made  by  said  intervention  and  answer,  and  on  September  13,  1912, 
ordered  the  bankrupt's  schedule  to  be  corrected  by  striking  therefrom 
the  land  described  in  the  intervention ;  that  the  trustee  in  bankruptcy 
make  a  deed  to  H.  W.  Perkins  for  whatever  interest  the  Perkins  Lum- 
ber Company  had  or  might  have  in  the  land.    Within  the  time  allowed 

*For  other  cases  see  lame  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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by  law,  the  trustee  filed  his  petition  for  review  by  the  judge  of  the 
District  Court  of  this  order,  and  on  December  27,  1913,  the  District 
Court  passed  a  final  order  confirming  the  ruling  of  the  referee.  It 
is  this  order  of  the  District  Court  that  is  brought  up  for  revision. 

After  the  examination  of  the  record  and  briefs  in  the  case,  we  are 
of  the  opinion  that  the  order  or  ruling  of  the  referee  went  too  far  in 
requiring  the  trustee  of  the  bankrupt  to  execute  and  deliver  a  deed 
of  whatever  rights  the  bankrupt  may  have  had  in  the  real  estate  to 
H.  W.  Perkins.  The  referee  under  the  Bankrupt  Act  is  not  vested 
with  the  power  to  order  specific  performance  of  a  contract,  and  this 
is  what  he  attempted  to  do  in  this  case.  It  is  unquestioned  the  peti- 
tioner, Perkins,  was  in  possession  of  the  land  in  question,  for  some 
years  prior  to  the  bankruptcy  proceedings,  claiming  title  thereto  ad- 
verse to  the  bankrupt.  The  District  Court,  under  such  state  of  facts, 
had  no  jurisdiction  to  proceed  under  siunmary  proceedings  to  adjudi- 
cate the  rights  of  the  trustee  or  the  adverse  holder,  as  was  attempted 
in  this  cause.  While  it  is  questionable  whether  the  matter  sought  to 
be  litigated  herein  was  such  as  should  have  been  brought  by  sum- 
mary proceedings,  still  each  of  the  parties  sought  that  method  and 
asked  affirmative  relief  therein,  and  we  therefore  do  not  decide  that 
question. 

We  see  no  error  of  law  in  the  order  of  the  District  Court,  affirming 
the  ruling  of  the  referee,  except  as  above  pointed  out,  and  this  cause 
is  one  of  revision  in  matter  of  law.  The  ruling  of  the  referee  and 
judgment  of  the  District  Court  should  be  amended,  by  striking  from 
said  ruling  the  portion  requiring  the  deed  from  the  trustee  in  bank- 
ruptcy; and  the  judgment,  thus  amended,  is  affirmed. 

The  costs  of  this  court  will  be  taxed  against  the  petitioner,  H.  W. 
Perkins,  who  first  invoked  the  siunmary  jurisdiction  of  the  District 
Court. 
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FRANKLIN  v.  MONNING  DRY  GOODS  CO. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    November  30,  1914.) 

No.  2592. 

Bankbuptct  (f  407*) — ^Dischaboe — Denial — Gbounds — False  Credit  State- 
ment— "False." 

Bankr.  Act  July  1,  1898,  c.  541,  §  14b  (3) ,  30  Stat.  550  (Comp.  St.  1913. 
^  9598),  provides  that  the  Judge  of  a  bankruptcy  court  shall  hear  an  ap- 
plication for  the  bankrupt's  discharge,  and  shall  discharge  him  unless, 
among  other  things,  he  has  obtained  money  or  property  on  credit  on  a 
materially  false  statement  in  writing  made  by  him  to  any  person  or  his 
representative  to  obtain  credit  from  such  person.  Held,  that  the  word 
"false"  In  such  section  was  not  used  In  its  vernacular  sense  of  erroneous 
or  untrue,  but  rather  as  untrue  coupled  with  a  lying  Intent,  or  Inten- 
tionally untrue,  and  hence  was  not  satisfied  by  a  financial  statement  made 
by  the  bankrupt  while  away  from  home,  and  without  his  books  and  rec- 
ords, while  he  was  In  a  hurry  to  return,  because  of  the  Illness  of  his  wife, 
from  which  statement  he  omitted  an  item  of  Indebtedness  amounting  to 
$4,300  and  also  assets  of  an  equal  or  greater  amount  (citing  Words  and 
Phrases,  "False"). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  K  729-731,  737, 
738,  740-751,  758,  760,  761;    Dec.  Dig.  §  407.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  EMstrict  of  Texas;   Edward  R.  Meek,  Judge. 

Application  by  Earl  Clifford  Franklin  for  a  discharge  in  bankruptcy, 
to  which  the  Monning  Dry  Goods  Company  filed  objections.  From  an 
order  overruling  exceptions  to  the  objections,  and  denying  a  discharge, 
petitioner  appeals.    Reversed  and  remanded,  with  directions. 

D.  M.  Alexander,  of  Ft.  Worth,  Tex.,  for  appellant. 
R.  Y.  Prigmore,  of  Ft.  Worth,  Tex.,  for  appellee. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

CALL,  District  Judge.  This  is  an  appeal  from  the  judgment  of  the 
District  Court  for  the  Northern  District  of  Texas,  denying  the  appel- 
lant a  discharge  in  bankruptcy. 

In  this  case  the  appellant  was  adjudged  a  bankrupt  on  February  15, 
1912,  and  on  January  6,  1913,  filed  his  petition  for  a  discharge,  and  on 
May  10th  Monning  Dry  Goods  Company  filed  specifications  of  objec- 
tions to  such  discharge,  alleging  in  such  specifications  that  the  bank- 
rupt had  in  February,  1911,  made  a  written  statement  of  his  assets  and 
liabilities  for  the  purpose  of  obtaining  credit,  and  that  such  written 
statement  was  materially  false  in  certain  respects,  to  wit:  The  bank- 
rupt had  omitted  certain  of  his  debts  in  said  statement,  amounting  in 
the  aggregate  to  about  $4,534.  On  September  17,  1913,  the  referee 
filed  his  report,  finding  that  the  statement  of  indebtedness  of  the  bank- 
rupt was  incorrect,  and  at  the  time  of  making  it  he  owed  about  $4,300 
more  than  the  statement  showed,  and  thereupon  reported  his  recom- 
mendation denying  the  discharge.  On  September  20th  exceptions  to 
the  report  of  the  referee  were  filed  by  the  bankrupt,  in  which  he  at- 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tacked  the  correctness  of  the  report  of  the  referee  in  recommending 
the  denial  of  the  discharge  on  various  grounds.  This  matter  came 
on  for  hearing  before  the  judge  of  the  Northern  district  of  Texas,  who, 
having  heard  the  parties,  on  the  13th  of  November,  1913,  made  his 
order  confirming  the  report  of  the  referee,  overruling  the  exceptions 
to  the  same  by  the  bankrupt,  and  denying  the  discharge.  It  is  from  this 
order  that  this  appeal  is  taken. 

The  proofs  taken  by  the  referee,  and  considered  by  the  District 
Judge  in  making  his  order  overruling  exceptions  and  denying  the  dis- 
charge,  show  that  this  written  report  made  to  the  Monning  Dry  Goods 
Company  was  made  at  Ft  Worth,  away  from  his  place  of  business, 
and  away  from  his  books.  It  was  admitted  by  the  bankrupt  on  the 
hearing  before  the  referee  that  the  debts  found  by  the  referee  not  to 
be  included  in  his  statement  were  at  the  time  due  and  were  not  includ- 
ed in  that  written  statement,  but  he  claims  that  it  was  an  oversight  en- 
tirely, made  by  reason  of  his  being  at  Ft.  Worth  with  a  sick  wife,  away 
from  his  books  and  business,  and  with  no  intention  to  deceive.  This 
statement  was  made  in  February,  1911,  and  not  read  over  at  the  time 
it  was  signed;  that  he  had  omitted  from  this  statement  certain  assets 
larger  in  amount  than  the  omitted  debts,  and  was  simply  intended  by 
him  as  an  estimate  of  his  debts.  The  proofs  also  show  by  the  testi- 
mony of  Monning,  president  of  the  appellant  in  this  case,  that  credit 
was  advanced  upon  the  statements  made,  and  that  goods  were  there- 
after sold  on  credit  relying  upon  statements  made  in  the  writing.  The 
referee  found  that  the  statement  was  materially  false,  and  made  in 
writing  for  the  purpose  of  obtaining  property  on  credit,  and  that 
property  was  obtained  on  credit  upon  said  statement,  and  the  only 
question  to  decide  was  whether  or  not  said  statement  was  so  material- 
ly false  as  to  bar  the  discharge  of  the  bankrupt  and  defeat  the  pro- 
tection of  the  statute.  The  exceptions  filed  by  the  bankrupt  were  aimed 
at  this  conclusion  of  the  referee.  The  District  Judge,  in  the  opinion 
filed  by  him  at  the  time  of  making  the  order  denying  the  discharge, 
has  this  to  say : 

"But  when  there  is  taken  into  consideration  the  total  of  his  liabilities  as 
they  are  revealed  in  his  statement  and  the  amount  of  the  items  which  he 
failed  to  include,  it  cannot  be  concluded  that  the  bankrupt  made  a  full  and 
true  statement,  giving  all  of  his  liabilities  and  confidential  debts  as  declared 
by  him.  The  statement  was  made  as  a  basis  to  secure  an  additional  line  of 
credit.  It  was  accepted  and  relied  on  by  the  concern  to  whom  it  was  made. 
It  appears  from  the  testimony  in  the  record  that  the  party  accepting  the  state- 
ment and  acting  thereon  would  not  have  extended  further  accommodation  and 
given  additional  credit,  had  the  statement  revealed  the  bankrupt's  actual  con- 
dition as  to  indebtedness.  In  my  opinion  the  statement  must  be  held  to  be 
materially  false  in  the  sense  that  phrase  is  used  in  section  14b  (3)  of  the 
Bankruptcy  Act** 

It  is  therefore  the  duty  of  this  court  to  construe  the  meaning  of  the 
words  used  in  section  14b,  cl.  3,  of  the  Bankruptcy  Act,  as  applied 
to  the  facts  shown  in  this  case.  Section  14b  (3)  of  the  Bankruptcy 
Act  is  as  follows: 

**The  Judge  shaU  hear  the  application  for  a  discharge,  ♦  ♦  •  and  dis- 
charge the  applicant  unless  he  has    *    *    *    obtained  money  or  property  on 
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credit  upon  a  materially  false  statement  in  writing,  made  by  him  to  any  per- 
son or  his  representative  for  the  purpose  of  obtaining  credit  from  such  per- 
son," 

The  facts  found  by  the  referee  and  the  District  Judge,  unquestion- 
ably sustained  by  the  proofs,  are  in  short  that  the  statement  was  in 
writing  for  the  purpose  of  obtaining  credit,  and  that  property  was  ob- 
tained on  credit  on  said  statement,  and  that  said  statement  was  un- 
true in  the  material  statement  of  his  debts  owing  at  the  time  of  making 
said  statement,  as  well  as  to  the  amount  of  his  assets  at  said  time  to  an 
amount  equal  or  greater  than  the  debts  omitted.  If  the  words  used 
in  the  statute  are  to  be  construed  as  they  evidently  were  by  the  Dis- 
trict Judjg^e  in  this  case,  there  is  a  clear  case  made  out  for  the  denial 
of  the  discharge;  and  it  is  pertinent  to  the  inquiry  before  us  to  re- 
mark that  the  false  statement  of  the  amount  of  assets,  in  omitting  to 
state  all  of  them,  would  equally  bar  a  discharge,  if  such  construction 
is  to  be  given  these  words.  It  is  just  as  material  for  the  purpose  of 
obtaining  credit,  and  equally  untrue.  Yet  we  apprehend  no  one  will  be 
found  to  champion  such  a  construction.  We  must  therefore  go  further, 
and  ascertain  the  meaning  of  the  words  used  by  Congress  in  the  act, 
and  the  intention  of  the  lawmakers  in  the  use  of  the  words. 

This  section  provides  for  the  discharge  of  the  bankrupt  in  all  cases 
except  those  mentioned  in  section  14b,  els.  1  to  6,  inclusive,  and  is 
intended  for  the  beneficent  purpose  of  discharging  the  honest  bank- 
rupt from  the  burden  of  his  debts  and  thus  allow  him  to  begin  his 
business  life  anew.  And  this  discharge  is  to  be  denied  only  where  he 
is  guilty  of  some  one  or  more  of  the  prohibited  acts :  (1)  Guilty  of  an 
act  punishable  by  imprisonment  under  the  act.  (2)  Destroying,  con- 
cealing, or  failing  to  keep  books  with  intent  to  conceal  his  financial 
condition.  (3)  As  above  set  forth.  (4)  Removing,  destroying,  con- 
cealing, or  permitting  same,  of  any  of  his  property  within  four  months, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors.  (5)  In  vol- 
untary proceedings,  having  been  granted  a  discharge  within  six  years. 
(6)  Having  refused  to  obey  any  lawful  order  or  answer  any  material 
question  approved  by  the  court  in  the  bankruptcy  proceedings. 

The  intent  of  the  lawmakers  can  to  some  extent  be  gathered  by  tak- 
ing into  consideration  the  entire  section.  There  are  many  decisions 
construing  the  grounds  for  refusing  a  discharge,  other  than  (3)  now  un- 
der consideration,  that  materially  aid  in  arriving  at  the  conclusion 
that  it  is  not  within  the  spirit  of  the  objection  that  "false,"  as  used 
in  the  act,  means  simply  "untrue."  This  court,  in  Hardie  v.  Swafford 
Bros.  Dry  Goods  Co.,  165  Fed.  591,  91  C.  C.  A.  429,  20  L.  R.  A.  (N. 
S.)  785,  construing  this  clause  of  section  14b,  uses  this  language: 

"For  these  considerations  we  are  disposed  to  deny  that  in  the  present  bank- 
ruptcy law  the  discharge  of  the  honest  debtor  is  a  mere  incident  which  could 
have  been  omitted  without  impairing  its  symmetry  and  efficiency,  and,  on  the 
contrary,  to  assert  that  the  release  of  the  honest,  unfortunate,  and  insolvent 
debtor  from  the  burden  of  his  debts,  and  restore  him  to  business  activity, 
*    *    ♦    is  one  of  the  main,  if  not  most  important,  objects  of  the  law." 

In  Gilpin  v.  Merchants'  National  Bank,  165  Fed.  607,  at  page  610, 
91  C.  C.  A.  445,  at  page  448  (20  L.  R.  A.  [N.  S.]  1023),  Circuit  Judge 
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Gray,  speaking  for  the  Circuit  Q)urt  of  Appeals  for  the  Third  Circuit, 

uses  this  language : 

**We  faU  to  perceive  any  sufficient  ground  for  denying  to  the  third  reason 
for  refusing  a  discharge  to  the  bankrupt,  the  general  characteristic  of  personal 
misconduct,  tilat  attaches  to  aU  others,  as  set  forth  In  said  section  of  the 
Bankrupt  Act  It  would  indeed  be  a  harsh  construction,  and  at  variance  with 
the  general  policy  of  the  Bankrupt  Act,  that  would  make  the  conduct  de- 
scribed In  clause  3  an  exception  in  this  respect  to  the  whole  category  of  acts 
which  may  severally  deprive  the  bankrupt  of  his  privilege  of  discharge.  It 
is  a  construction  wliich  should  not  unnecessarily  be  made." 

And  at  page  611  of  165  Fed.,  page  449  of  91  C.  C.  A.,  20  L.  R.  A. 
(N.  S.)  1023,  we  find  the  following: 

"But  apart  from  the  Incongruity  imported  into  this  section  of  the  Bank- 
ruptcy Act  by  such  construction,  it  seems  to  us  dear  language  of  this  third 
clause  of  section  14b  requires  that  the  written  statement  made  by  the  bank- 
rupt, for  the  purpose  of  obtaining  credit,  etc.,  should  be  knowingly  and  in- 
tentionally untrue  in  order  to  constitute  a  bar  to  discharge  of  the  bankrupt 
In  other  words,  *false  statement'  connotes  a  guilty  scienter  on  the  part  of  the 
bankrupt" 

In  Words  and  Phrases  the  word  "false"  is  defined  as  follows : 

"False  means  that  which  is  not  true,  coupled  with  a  lying  Intent" 
••False,  in  jurisprudence,  naturally  imports  something  more  than  the  ver- 
nacular sense  of  'erroneous*  or  *untrue.' " 

Collier  on  Bankruptcy  (9th  Ed.)  at  page  352,  says: 

"Falsity  of  the  statement  must  be  proven;  and  so  It  is  thought  that  it 
should  be  shown  that  the  debtor  knew  it  to  be  false,  or  at  least  did  not  know 
it  to  be  true." 

'Intention  to  deceive  Is  always  material  as  an  element  of  proof,  and  by  the 
weight  of  authority  It  is  essential  to  prove  such  intent" 

We  therefore  have  reached  the  conclusion  that  the  word  "false,*^ 
as  used  in  clause  3  of  section  14b  of  the  Bankruptcy  Act,  means  more 
than  untrue,  erroneous,  or  mistaken,  but  means  "false"  in  the  sense 
that  it  is  "intentionally  imtrue." 

There  is  no  claim  in  this  case  that  the  untrue  statement  in  the  in- 
stant case  falls  under  the  ban  of  this  construction.  On  the  contrary^ 
the  incidents  and  circumstances  surrounding  the  making  of  the  state- 
ment would  indicate  that  the  bankrupt,  believing  himself  in  a  sound 
financial  condition,  away  from  his  books,  with  his  sick  wife  away  from 
home,  and  in  a  hurry  to  get  back  to  her,  made  the  statement  as  a  gen- 
eral estimate,  rather  than  an  itemized  statement  of  his  exact  financial 
condition,  such  as  it  might  be  reasonably  supposed  a  man  would  make 
with  all  the  data  before  him. 

It  appears  from  the  record  that  the  bankrupt  in  this  case  had  two 
places  of  business,  one  at  Vineville,  and  the  other  at  another  place 
some  distance  away,  and  it  was  stated  in  argument  before  us  that 
there  were  two  statements  made  setting  out  liabilities  and  assets.  In 
the  proceeding  in  this  case  the  record  only  shows  that  one  statement 
was  relied  upon,  and  is  entirely  silent  as  to  the  other  statement.  It 
may  be  that  on  another  trial  of  this  case  the  second  or  other  statement 
will  become  very  material  in  ascertaining  whether,  taking  both  state- 
ments together,  either  or  both  were  "intentionally  untrue."    This  ques- 
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tion,  of  course,  would  have  to  be  settled  at  the  retrial  of  the  case  here- 
inafter directed. 

The  case  is  therefore  reversed,  and  remanded  to  the  lower  court 
for  such  further  proceedings  in  consonance  with  this  opinion  as  may  be 
necessary.    The  costs  of  this  appeal  to  be  taxed  against  the  appellee. 


<217  Fed.  933) 

BATEMAN  et  al.  v.  SOUTHERN  OREGON  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  5,  1914.) 

No.  2392. 

1.  COXTBTS  (§  328*) — JXTBISDICTION  OF  FEDEBAL  CoURTS — AMOUNT  OR  VALUE  IN 

Dispute — Aggbeqation  of  Claims. 

Where  a  large  number  of  complainants,  each  claiming  a  separate  tract 
of  land,  although  under  the  same  act  of  Congress,  unite  in  a  suit  to  es- 
tablish their  claims,  their  causes  of  action  are  separate  and  distinct,  and 
the  value  of  the  lands  so  separately  claimed  cannot  be  aggregated  for  the 
purpose  of  giving  a  federal  court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S§  890-896;  Dec. 
Dig.  §  328.* 

Jurisdiction  of  federal  courts  as  determined  by  amount  in  controversy, 
see  notes  to  Auer  v.  Lombard,  19  C.  C.  A.  75 ;  Tennent-Stribling  Shoe  Co. 
V.  Roper,  36  C.  C.  A.  459 ;  O.  J.  Lewis  Mercantile  Co.  v.  Klepner,  100  O. 
C.  A.  288.] 

2.  Public  Lands  (8  117*) — Conclusiveness  of  Patent. 

A  patent  to  public  lands  from  the  United  States  is  conclusive  against 
all  j)ersons  whose  rights  did  not  commence  previous  to  its  issuance,  and 
the  fact  that  it  may  have  been  Issued  through  fraud,  error,  or  irregularity 
does  not  subject  it  to  attack  by  one  who  at  the  time  had  no  interest  in 
the  land. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  §  324;  Dec. 
Dig.  i  117*] 

8.  Public  Lands   (|  117*) — Gbant  to  Aid  Public  Impbovement — Suit  to 
Enfobce  Constbuctive  Tbust. 

By  Act  March  3,  1869,  c.  150,  15  Stat  340,  a  grant  of  land  was  made 
to  the  state  of  Oregon  to  aid  in  the  construction  of  a  military  wagon 
road ;  the  act  providing  that  the  lands  should  be  sold  "to  any  one  person 
only  in  quantities  not  greater  than  one  quarter  section  and  for  a  price 
not  exceeding"  $2.50  per  acre.  The  state  granted  the  lands  to  a  corpora- 
tion, to  be  used  in  aid  of  the  construction  of  the  road.  By  a  subsequent 
act  of  Congress  (Act  June  18,  1874,  c.  305,  18  Stat  80)  it  was  provided 
that,  on  proof  of  the  construction  of  the  road,  patents  should  issue  to 
the  state,  or,  if  it  had  transferred  its  interest  to  a  corporation,  then  to  such 
corporation.  Patents  were  thereafter  issued  to  the  corporation.  Com- 
plainants Joined  in  a  suit  to  enforce  the  right  of  each  to  purchase  a  quar- 
ter section  of  the  land  at  $2.50  per  acre,  alleging  that  it  was  held  sub- 
ject to  a  trust  to  make  such  sales  in  accordance  with  the  terms  of  the 
grant  Held  that,  whatever  might  be  the  right  of  the  United  states  to 
enforce  such  a  trust  all  others  having  then  no  interest  in  the  lands  were 
concluded  by  the  patents  and  that  complainants  had  no  standing  to  at- 
tack the  title  which  the  patents  purported  to  convey. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  §  324;  Dec. 
Dig.  i  117.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon ;  Chas.  E.  Wolverton,  Judge. 

*For  other  cases  see  same  topic  ft  8  nttmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Suit  in  equity  by  D.  F.  Bateman  and  112  others  against  the  Southern 
Oregon  Company,  the  State  of  Oregon,  and  Oswald  West,  Governor, 
and  A.  M.  Crawford,  Attorney  General,  of  the  State  of  Oregon.  De- 
cree for  defendants,  and  complainants  appeal.    Affirmed. 

Suit  in  equity  by  the  appellants  for  an  Interpretation  and  construction  of 
an  act  of  Congress,  entitled  "An  act  granting  lands  to  the  state  of  Oregon  to 
aid  in  the  construction  of  a  military  wagon  road  from  the  navigable  waters 
of  Coos  Bay  to  Roseburg,  In  said  state,"  approved  March  3,  1869  (15  Stat  p. 
340),  and  various  acts  supplemental  thereto ;  that  the  court  finally  and  for  all 
purposes  wind  up  and  settle  the  trust  described  in  the  complaint,  fully  as- 
certaining and  definitely  settling  and  adjusting  the  rights  of  all  parties  In- 
terested therein ;  for  an  Injunction  restraining  logging  operations  on  certain 
lands  situated  in  the  state  of  Oregon :  and  for  the  appointment  of  a  receiver 
to  collect  and  account  for  all  moneys  received  by  the  appellees  by  reason 
thereof. 

On  March  3,  1869,  Congress  passed  an  act,  entitled  "An  act  granting  lands 
to  the  state  of  Oregon  to  aid  in  the  construction  of  a  military  wagon  road 
from  the  navigable  waters  of  Coos  Bay  to  Roseburg  in  said  state."  The  act 
provided  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  In  Congress  assembled,  that  there  be,  and  hereby  is,  granted 
to  the  state  of  Oregon,  to  aid  in  the  construction  of  a  military  wagon  road 
from  the  navigable  waters  of  Coos  Bay  to  Roseburg,  alternate  sections  of 
public  lands,  designated  by  odd  numbers,  to  the  extent  of  three  sections  in 
width  on  each  side  of  said  road:  Provided,  that  the  lands  hereby  granted  shall 
be  exclusively  applied  to  the  construction'  of  said  road  and  to  no  other  pur- 
pose, and  shall  be  disposed  of  only  as  the  work  progresses:  Provided,  further, 
that  the  grant  of  lands  hereby  made  shall  be  upon  the  condition  that  the  lands 
shall  be  sold  to  any  one  person  only  in  quantities  not  greater  than  one  quarter 
section,  and  for  a  price  not  exceeding  two  dollars  and  fifty  cents  per  acre: 
And  provided  further,  that  any  and  all  lands  heretofore  reserved  to  the  United 
States,  or  otherwise  appropriated  by  act  of  Congress  or  other  competent  au- 
thority, be,  and  the  same  are  hereby,  reserved  from  the  operation  of  tills  act, 
except  so  far  as  it  may  be  necessary  to  locate  the  route  of  said  road  through 
the  same,  in  which  case  the  right  of  way  to  the  width  of  one  hundred  feet  is 
granted:  And  provided  further,  that  the  grant  hereby  made  shall  not  embrace 
any  mineral  lands  of  the  United  States,  or  any  lands  to  which  homestead  or 
pre-emption  rights  have  attached. 

"Sec.  2.  And  be  it  further  enacted,  that  the  lands  hereby  granted  to  said 
state  shall  be  disposed  of  by  the  Legislature  thereof  for  the  purpose  afore- 
said, and  for  no  other ;  and  the  said  road  shall  be  and  remain  a  public  high- 
way for  the  use  of  the  government  of  the  United  States,  free  from  tolls  or 
other  charges  upon  the  transportation  of  any  property,  troops,  or  mails  of  the 
United  States. 

"Sec.  3.  And  be  it  further  enacted,  that  said  road  shall  be  constructed  with 
such  width,  graduation,  and  bridge  as  to  permit  of  its  regular  use  as  a  wagon 
road,  and  in  such  other  special  manner  as  the  state  of  Oregon  may  prescribe. 

"Sec.  4.  And  be  it  further  enacted,  that  the  state  of  Oregon  is  authorised 
to  locate  and  use  in  the  construction  of  said  road  an  additional  amount  of 
public  lands,  not  previously  reserved  to  the  United  States  nor  otherwise  dis- 
posed of,  and  not  exceeding  six  miles  in  distance  from  it,  equal  to  the  amount 
reserved  from  the  operation  of  this  act  in  the  first  section  of  the  same,  to  be 
selected  in  alternate  odd  sections,  as  provided  in  section  first  of  this  act. 

"Sec.  5.  And  be  it  further  enacted,  that  lands  hereby  granted  to  said  state 
shall  be  disposed  of  only  In  the  following  manner,  that  is  to  say,  when  the 
Governor  of  said  state  shall  certify  to  the  Secretary  of  the  Integer  that  ten 
continuous  miles  of  said  road  are  completed,  then  a  quantity  of  the  land  here- 
by granted,  not  to  exceed  thirty  sections,  may  be  sold,  and  so  on  from  time 
to  time,  until  said  road  shall  be  completed ;  and  If  said  road  is  not  completed 
within  five  years  no  further  sales  shall  be  made,  and  the  lands  remaining  un- 
sold shall  revert  to  the  United  States:  'Provided,  however,  that  the  entire 
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amount  of  public  land  granted  by  this  act  shall  not  exceed  three  sections  per 
mile  for  each  mile  actually  constructed. 

"Sec.  6.  And  be  it  further  enacted,  that  the  United  States  Surveyor  Gen- 
eral for  the  district  of  Oregon  shall  cause  said  lands,  so  granted,  to  be  sur- 
veyed at  the  earliest  practicable  period  after  said  state  shall  have  enacted 
the  necessary  legislation  to  carry  this  act  into  effect.'' 

On  October  22,  1870,  the  Legislature  of  the  state  of  Oregon  passed  the  fol- 
lowing act,  entitled  "An  act  donating  certain  lands  to  the  Coos  Bay  Wagon 
Road  Company"; 

"Whereas,  the  Congress  of  the  United  States,  at  the  session  beginning  on 
the  7th  day  of  December,  1868,  passed  an  act  donating  lands  to  the  state  of 
Oregon:    ♦    ♦     ♦ 

"Be  it  enacted  by  the  Legislative  Assembly  of  the  state  of  Oregon: 
"Section  1.  That  there  is  hereby  granted  to  the  Coos  Bay  Wagon  Road 
Company  all  lands,  rights  of  way,  rights,  privileges  and  immunities  hereto- 
fore granted  or  pledged  to  this  state  by  the  act  of  Congress  in  this  act  here- 
tofore cited,  for  the  purpose  of  aiding  said  company  in  constructing  the  road 
mentioned  and  described  in  said  act  of  Congress,  upon  the  conditions  and  lim- 
itations therein  prescribed. 

"Sec.  2.  There  is  also  hereby  granted  and  pledged  to  said  company  all  mon- 
eys, lands,  rights,  privileges  and  immunities  which  may  hereafter  be  granted 
to  this  state  to  aid  in  the  construction  of  such  road  for  the  purposes,  and  upon 
the  conditions  and  limitations  mentioned  in  said  act  of  Congress,  or  which 
may  be  mentioned  in  any  further  grants  of  money  or  lands  to  aid  in  con- 
structing such  road. 

"Sec.  3.  Inasmuch  as  there  is  no  law  upon  this  subject  at  the  present  time, 
this  act  shall  be  in  force  from  and  after  its  passage." 

Laws  Or.  1870,  pp.  40-42. 

On  June  18,  1874,  Congress  passed  the  following  act,  entitled  "An  act  to 
authorize  the  issuance  of  patents  for  lands  granted  to  the  state  of  Oregon  in 
certain  cases": 

"Whereas,  certain  lands  have  heretofore,  by  act  of  Congress,  been  granted 
to  the  state  of  Oregon  to  aid  in  the  construction  of  certain  military  wagon 
roads  in  said  state,  and  there  exists  no  law  providing  for  the  issuing  of 
formal  patents  for  said  lands: 

"Therefore,  be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  that  in  all  cases  when 
the  roads  in  aid  of  the  construction  of  which  said  lands  were  granted  are 
shown  by  the  certificate  of  the  Governor  of  the  state  of  Oregon,  as  in  said  acts 
provided,  to  have  been  constructed  and  completed,  patents  for  said  lands  shall 
issue  in  due  form  to  the  state  of  Oregon  as  fast  as  the  same  shall,  under  said 
grants,  be  selected  and  certified,  unless  the  state  of  Oregon  shall  by  public 
act  have  transferred  its  interests  in  said  lands  to  any  corporation  or  corpo- 
rations, in  which  case  the  patents  shall  issue  from  the  General  Land  Office  to 
such  corporation  or  corporations  upon  their  payment  of  the  necessary  ex- 
penses thereof:  Provided,  that  this  shall  not  be  construed  to  revive  any  land 
grant  already  expired  nor  to  create  any  new  rights  of  any  kind  except  to 
provide  for  issuing  patents  for  lands  to  which  the  state  is  already  entitled." 
18  Stats,  p.  80,  c  305. 

On  February  12,  1875,  the  United  States  of  America,  pursuant  to  the  act 
of  Congress  of  June  18,  1874,  above  set  forth,  duly  issued  to  the  Coos  Bay 
Wagon  Road  Company  a  patent  covering  and  embracing  42,496.93  acres  of 
the  lands  granted  to  the  state  of  Oregon  by  the  act  of  March  3,  1869;  on 
March  18,  1876,  a  second  patent  was  issued  to  the  Wagon  Road  Company 
covering  and  embracing  1,080  acres  of  the  lands;  on  November  8,  1876,  a 
third  patent  was  issued  to  the  Wagon  Road  Company  covering  and  embracing 
61,111.53  acres  of  the  lands;  and  on  February  17,  1877,  a  fourth  patent  was 
issued  to  the  Wagon  Road  Company  covering  and  embracing  431.65  acres  of 
sudi  lands.  The  four  patents  thus  issued  by  the  United  States  to  the  Wagon 
Road  Company  covered,  in  the  aggregate,  105,120.11  acres,  and  embraced  all 
of  the  lands  granted  to  the  state  of  Oregon  by  the  act  of  Congress  of  March 
3,  1869. 
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On  May  31,  1875,  the  Wagon  Road  Oomimny  granted  to  One  John  Miller, 
alias  Ambrose  Woodroof,  all  of  the  lands  embraced  in  the  patent  first  above 
referred  to,  with  the  exception  of  certain  parcels  thereof  aggregating  6,963^ 
acres,  which  prior  to  that  time  had  been  conveyed  to  other  parties.  Subse- 
quently Miller  conveyed  the  lands  to  Collis  P.  Huntington,  Charles  Crocker, 
Leland  Stanford,  and  Mark  Hopkins.  On  March  27,  1883,  Crocker  acquired 
^11  of  the  right,  title,  and  interest  of  Huntington,  Stanford,  and  Hopkins  in 
the  lands.  On  December  20,  1883,  Crocker  conveyed  the  lands  to  one  W.  H. 
Besse.  On  January  7,  1884,  the  Wagon  Road  Company  conveyed  to  Besse 
all  the  lands  embraced  in  the  second,  third,  and  fourth  patents  hereinabove 
referred  to.  On  December  29,  1883,  Besse  conveyed  the  lands  embraced  in 
the  first  patent  to  one  Gray,  and  the  latter,  on  January  5,  1884,  conveyed  the 
lands  to  the  Oregon  Southern  Improvement  Company.  On  June  4, 1884,  Besse 
conveyed  to  the  last-named  company  direct  all  of  the  lands  covered  by  the 
second,  third,  and  fourth  patents.  On  January  1,  1884,  the  Oregon  Southern 
Improvement  Company  executed  and  delivered  to  the  Boston  Safe  Deposit  & 
Trust  Company,  as  trustee,  a  certain  mortgage  or  deed  of  trust  covering  all 
of  the  lands  for  which  patents  had  been  issued  to  the  Wagon  Road  Company 
pursuant  to  the  act  of  Congress  of  June  18,  1874,  to  secure  the  payment  of 
certain  bonds  to  be  thereafter  issued  by  the  Oregon  Southern  Improvement 
Company.  On  December  28,  1886,  William  D.  Rotch  and  Edward  D.  Mantell 
(who  had  succeeded  the  Boston  Safe  Deposit  &  Trust  Company  as  trustees 
under  the  deed  of  trust  or  mortgage),  instituted  suit  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Oregon  against  the  Oregon  Southern  Im- 
provement Company  to  foreclose  the  mortgage  or  deed  of  trust  Such  pro- 
ceedings were  thereafter  had  in  the  suit  that  on  June  23,  1887,  pursuant  to 
an  order  of  the  court,  one  George  H.  Durham,  as  master  thereof,  sold  to  Wil- 
liam J.  Rotch  and  William  S.  Crapo  all  of  the  properties  of  the  Oregon  South- 
ern Improvement  Company,  including  the  lands  which  that  company  had  ac- 
quired by  mesne  and  by  direct  conveyances  from  the  Coos  Bay  Wagon  Road 
Company,  as  hereinabove  set  forth;  and  on  November  16,  1887,  a  deed  was 
duly  executed  and  delivered  by  the  master  to  the  grantees,  conveying  to  the 
latter  all  of  the  right,  title,  and  interest  of  the  Oregon  Southern  Improvement 
Company  In  and  to  such  lands.  On  December  14,  1887,  Rotch  and  Crapo  con- 
veyed the  lands  to  the  Southern  Oregon  Company,  one  of  the  defendants 
herein,  and  the  latter  company  now  holds  the  legal  title  thereto  and  is  In 
possession  thereol 

It  is  alleged  in  the  complaint  filed  by  the  plaintiffs  that  the  act  of  Congress 
of  March  3,  1869,  granted  all  of  the  lands  embraced  therein  to  the  state  of 
Oregon  in  trust  for  the  purposes  therein  set  forth ;  that  the  state  of  Oregon, 
by  virtue  of  accepting  the  grant  of  the  lands  from  the  United  States,  became 
and  has  ever  since  remained  a  cotrustee  with  the  defendant  Southern  Oregon 
Company  of  all  of  the  lands;  that  the  true  title  to  all  of  the  lands  is  now 
in  the  state  of  Oregon,  except  such  fraudulent  and  pretentious  right  as  the 
defendant  Southern  Oregon  Company  unlawfully  holds  as  an  involuntary  trus- 
tee of  a  constructive  trust;  that  the  United  States  has  never,  by  public  act 
or  otherwise,  directly  or  indirectly  revoked  or  abrogated  the  express  trust 
contained  in  the  act  of  Congress  of  March  3,  1869,  as  to  the  state  of  Oregon, 
and  the  state  of  Oregon  has  never  renounced  the  trust  or  denied  it ;  and  the 
trust  remains  in  full  force  and  effect,  and  is  in  the  same  legal  position  <^ 
situation,  as  to  title,  as  it  was  on  the  3d  day  of  March,  1869.  It  is  further  al- 
leged in  the  bill  that  the  defendant  Southern  Oregon  Company,  by  virtue  of 
the  acts  hereinabove  set  forth,  unlawfully  asserts  and  assumes  to  exercise  and 
enjoy  an  unconditional  estate  in  fee  simple  in  and  to  the  lands  granted  to  the 
state  of  Oregon,  notwithstanding  that  the  Southern  Oregon  Company,  and 
each  of  its  predecessors  in  interest,  had  full  and  complete  knowledge  of  all 
the  conditions  and  restrictions  affecting  the  lands. 

The  bill  contains  an  enumeration  of  the  specific  quarter  sections  of  land  ap- 
plied for  and  claimed  by  each  of  the  plaintiffs,  and  in  that  connection  it  is  al- 
leged that  for  each  tract  the  claimant  thereof  had  tendered  to  the  Southern 
Oregon  Company  the  sum  of  $2.50  per  acre,  and  had  demanded  a  deed  there- 
for; that  by  virtue  of  their  application  for  the  lands  the  plaintiffs  are,  in 
relation  to  the  trust  created  by  the  act  of  Congress  of  March  3,  1869,  in 
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priTlty  with  the  state  of  Oregon,  trustee  of  all  such  lands;  that  the  defend- 
ant Southern  Oregon  Company,  and  all  its  predecessors  in  interest,  accepted 
and  assented  to  all  the  terms,  restrictions,  limitations,  and  conditions  con- 
tained in  the  acts  of  Congress  hereinabove  set  forth,  and  the  act  of  the  Leg- 
islature of  the  state  of  Oregon  approved  October  22,  1870 ;  that  the  defendant 
Southern  Oregon  Company,  and  the  state  of  Oregon,  ane  bound  by  the  terms, 
conditions,  and  restrictions  contained  in  and  created  by  the  express  trust  set 
forth  in  the  act  of  Congress  of  March  3,  1869 ;  that  by  virtue  of  the  matters 
and  things  set  forth  in  the  bill  the  defendant  Southern  Oregon  Company  is  an 
Involuntary  trustee  of  all  the  lands  Involved  in  this  suit,  and  such  lands  con- 
stitute and  are  held  as  a  constructive  trust  by  the  Southern  Oregon  Company, 
with  no  title  or  estate  in  or  to  the  same  whatsoever,  except  such  title  as  it 
has  acquired  by  fraud. 

The  plaintiffs  asked  for  an  interpretation  and  construction  of  the  various 
acts  set  forth  in  the  bill;  that  the  court  finally  and  for  all  purposes  wind 
up  and  settle  the  trust  described  in  the  complaint,  fully  ascertaining  and 
definitely  settling  and  adjusting  the  rights  of  all  parties  interested  therein; 
that  an  injunction  Issue  restraining  certain  logging  operations  which,  as  is  al- 
leged in  the  bill,  are  being  conducted  on  portions  of  the  lands  involved ;  and 
for  the  appointment  of  a  receiver  to  investigate  such  operations  and  to  col- 
lect and  account  for  all  moneys  obtained  by  the  Southern  Oregon  Company  by 
reason  thereof. 

Motions  to  dismiss  the  bill  were  interposed  by  the  defendants,  respectively. 
The  motions  were  granted,  and  a  Judgment  entered  dismissing  the  cause,  from 
which  Judgment  the  plaintiffs  appeal  to  this  court 

T.  S.  Minot,  of  San  Francisco,  Cal.  (E.  L.  C.  Farrin,  of  San  Fran- 
cisco, Cal.,  of  counsel),  for  appellants. 

Dolph,  Mallory,  Simon  &  Gearin,  of  Portland,  Or.,  for  appellee 
Southern  Oregon  Co. 

A.  M.  Crawford,  Atty.  Gen.,  and  J.  W.  Crawford,  Asst.  Atty.  Gen., 
for  appellee  State  of  Oregon. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
1.  The  plaintiffs  in  this  case  number  113.  They  each  claim  a  separate 
and  distinct  quarter  section  of  land,  of  160  acres  each,  within  a  largrer 
tract  containing  105,120.11  acres  claimed  by  the  defendant  the  South- 
ern Oregon  Company.  The  latter  company  is  the  successor  in  interest 
through  mesne  conveyances  of  the  Coos  Bay  Wagon  Road  Company, 
the  original  grantee,  under  patents  issued  to  that  company  by  the 
United  States  in  the  years  1875,  1876,  and  1877,  pursuant  to  certain 
acts  of  Congress  providing  for  the  construction  of  a  military  wagon 
road  from  the  navigable  waters  of  Coos  Bay  to  Roseburg,  in  Oregon. 
The  purpose  of  this  suit  is  to  compel  the  defendant  the  Southern  Or- 
egon Company,  as  the  successor  in  interest  in  the  Coos  Bay  Wagon 
Road  grant,  to  convey  all  its  right,  title,  and  interest  in  and  to  the  sep- 
arate tracts  of  land  claimed  by  the  respective  plaintiffs,  as  set  forth  and 
described  in  the  bill  of  complaint.  It  is  not  claimed  that  any  plaintiff 
has  any  interest  in  the  land  in  suit  other  than  the  claim  asserted  to  the 
specific  tract.  It  is  alleged  in  the  bill  of  complaint  that  the  value  of 
each  individual  claim  of  160  acres  of  land  involved  in  the  suit  and 
claimed  by  the  respective  plaintiffs  is  over  the  sum  of  $2,000,  exclusive 
of  interest  and  costs.  The  purpose  of  this  allegation  was  to  give  the 
court  jurisdiction  of  the  case  under  the  statute  as  it  existed  prior  to 
January  1,  1912.  The  bill  of  complaint  in  this  case  was  filed  on  July 
133  C.C.A.--39 
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29,  1913.  The  Judicial  Code  (Act  March  3,  1911,  36  Stats.  10S7,  c.  231 
[Comp.  St.  1913,  §  968  et  seq.])  went  into  effect  on  January  1,  1912. 
It  is  provided  in  section  24  of  this  Code  (Comp.  St  1913,  §  991)  that 
the  District  Court  shall  have  jurisdiction  "of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  *  *  *  where  the  matter  in  contro- 
versy exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  three 
thousand  dollars,  and  (a)  arises  under  the  Constitution  or  laws  of  the 
United  States.     *     *    * " 

This  case  involves  the  construction  of  certain  acts  of  Congress.  As- 
suming that  the  case,  therefore,  arises  under  the  laws  of  the  United 
States,  the  question  is :  Does  the  value  of  the  land  in  controversy  ex- 
ceed, exclusive  of  interest  and  costs,  the  sum  or  value  of  $3,000?  The 
bill  of  complaint  does  not  so  allege.  Is  it  sufficient  that  by  mathematical 
calculation  the  aggregate  value  of  the  j.  aintifFs'  claims  as  alleged  in  the 
complaint  may  equal  or  exceed  that  amount,  and  are  the  plaintiffs' 
claims  of  the  character  that  they  may  be  combined  together  into  an  ag- 
gregate sum  sufficient  to  confer  jurisdiction  upon  the  District  Court? 

The  rule  with  respect  to  the  amount  in  controversy  for  jurisdictional 
purposes  was  stated  by  Mr.  Justice  Bradley  in  Clay  v.  Field,  138  U.  S. 
464,  479,  11  Sup.  Ct.  419,  425  (34  L.  Ed.  1044),  as  follows: 

"The  general  principle  observed  in  all  is  that  if  several  persons  be  Joined 
in  a  suit  in  equity  or  admiralty,  and  have  a  common  and  undivided  interest, 
though  separable  as  between  themselves,  the  amount  of  their  Joint  claim  or 
liability  will  be  the  test  of  Jurisdiction;  but  where  th^r  Interests  are  dis- 
tinct, and  they  are  Joined  for  the  sake  of  convenience  only,  and  because  they 
form  a  class  of  parties  whose  rights  or  llabiUties  arose  out  of  the  same  trans- 
action, or  have  relation  to  a  common  fund  or  mass  of  property  sought  to  be 
administered,  such  distinct  demands  or  liabilities  cannot  be  aggregated  to- 
gether for  the  pun>ose  of  giving  this  court  Jurisdiction  by  ai^>eal,  but  each 
must  stand  or  faU  by  itself  alone." 

This  rule  has  been  followed  in  a  number  of  cases,  and  has  been  re- 
stated in  the  recent  case  of  Troy  Bank  v.  Whitehead,  222  U.  S.  39,  40, 
32  Sup.  Ct.  9,  56  L.  Ed.  81,  as  follows: 

"When  two  or  more  plaintiffs,  having  separate  and  distinct  demands,  unite 
for  convenience  and  economy  in  a  single  suit,  it  is  essential  that  the  demand 
of  each  be  of  the  requisite  Jurisdictional  amount ;  but  when  several  plaintiffs 
unite  to  enforce  a  single  title  or  right,  in  which  they  have  a  common  and 
undivided  interest,  it  is  enough  if  their  interests  collectively  equal  the  Juris- 
dictional amount" 

This  rule  was  followed  ^  members  of  this  court  in  the  recent  case 
of  Simpson  v.  Geary,  204  Fed.  507,  510,  in  the  District  Court  of  Ari- 
zona, convened  under  section  266  of  the  Judicial  Code  (Comp.  St  1913, 
§  1243). 

It  is  clear  that  the  plaintiffs*  claim  of  federal  court  jurisdiction  does 
not  come  within  this  rule.  They  have  not  a  common,  undivided  inter- 
est in  the  land  in  controversy.  Their  claims  are  separate  and  distinct, 
and  the  only  reason  for  combining  them  in  one  case  is  that  of  conven- 
ience, and  because  they  form  a  class  of  parties  whose  rights  are  alleged 
to  have  arjsen  out  of  the  same  transaction,  and  have  relation  to  a  com- 
mon mass  of  property  sought  to  be  administered.  This  is  not  suffi- 
cient to  justify  the  court  in  combining  their  separate  claims  in  one  ag- 
gregate amount  for  the  purpose  of  conferring  jurisdiction  upon  the 


BATEMAN  V.  SOUTHERN  OREGON  CO.  611 

District  Court.  But  it  is  possible  that  this  objection  to  the  bill  of  com- 
plaint might  be  cured  by  amendment.  We  will,  therefore,  proceed  to 
consider  a  more  serious  objection  to  the  bill. 

[2^  3]  2.  It  is  contended  on  behalf  of  the  plaintiffs  that  the  proviso 
contained  in  the  act  of  Congress  of  March  3,  1869,  "that  the  grant  of 
lands  hereby  made  shall  be  upon  the  condition  that  the  lands  shall  be 
sold  to  any  one  person  only  in  quantities  not  greater  than  one  quarter 
section,  and  for  a  price  not  exceeding  two  dollars  and  fifty  cents  per 
acre,"  was  a  grant  to  the  state  of  Oregon  in  trust  for  the  benefit  of 
third  parties;  that  the  Southern  Oregon  Company,  having  acquired 
this  trust  property  with  notice  of  such  trust,  is  bound  by  it  and  may 
be  compelled  to  execute  it ;  that  the  plaintiffs  having  before  the  com- 
mencement of  this  suit  tendered  to  the  defendant  the  Southern  Oregon 
Company  the  sum  of  $2.50  per  acre  for  the  several  tracts  of  land  men- 
tioned in  the  complaint,  they  have  become  beneficiaries  of  the  trust  and 
are  entitled  to  a  decree  of  the  court  compelling  the  defendant  the 
Southern  Oregon  Company  to  quitclaim  and  release  to  the  respective 
claimants  all  its  right,  title,  and  interest  and  estate  of  every  nature 
whatsoever,  to  the  lands  described  in  the  complaint.  It  is  not  alleged 
in  the  bill  that  the  military  wagon  road  provided  for  in  the  act  of  March 
3,  1869,  was  not  constructed  and  completed  in  accordance  with  the 
terms  therein  provided ;  nor  is  it  charged  that  the  lands  granted  were 
not  applied  to  the  construction  of  the  road.  But  it  sufficiently  appears 
from  the  act  of  Congress  of  June  18,  1874,  a  copy  of  which  is  attached 
to  the  complaint,  that  the  road  was  so  constructed  and  completed,  and 
that  the  land  was  applied  to  its  construction.    That  act  provided : 

**That  in  all  cases  when  the  roads  in  aid  of  the  construction  of  which  said 
lands  were  granted  are  shown  by  the  certificate  of  the  Governor  of  the  state 
of  Oregon,  as  In  said  act  provided,  to  have  been  constructed  and  completed, 
patents  for  said  lands  shall  issue  in  due  form  to  the  state  of  Oregon  as  fast 
as  the  same  shall,  under  said  grants,  be  selected  and  certified,  unless  the  state 
of  Oregon  shall  by  public  act  have  transferred  Its  interests  In  said  lands  to 
any  corporation  or  corporations,  In  which  case  the  patents  shall  issue  from 
the  General  Land  Office  to  such  corporation  or  corx>orations  upon  their  pay- 
ment of  the  necessary  expenses  thereof." 

As  the  patents  for  the  lands  granted  under  the  act  of  March  3,  1869, 
were  issued  to  the  Coos  Bay  Wagon  Road  Company  after  the  passage 
of  the  act  of  June  18,  1874,  the  presumption  is  that  they  were  issued 
in  accordance  with  the  terms  of  the  act ;  that  the  state  of  Oregon  by 
the  public  act  of  October  22,  1870,  a  copy  of  which  is  also  attadied  to 
the  bill  of  complaint,  had  transferred  its  interest  in  the  lands  to  that 
corporation,  and  that  the  lands  had  been  earned  by  the  Wagon  Road 
Company  by  the  timely  construction  and  completion  of  the  wagon  road 
as  required  by  the  act  of  March  3,  1869.  We  shall  therefore  assume 
it  to  be  a  fact  apparent  on  the  face  of  the  bill  of  complaint  that  the  mil- 
itary wagon  road  provided  by  the  act  of  March  3,  1869,  was  con- 
structed and  completed  in  accordance  with  the  terms  of  that  act,  and 
that  the  lands  granted  were  applied  to  its  construction. 

What,  then,  is  the  interest  of  the  plaintiffs  in  this  grant  ?  It  does  not 
appear  from  the  bill  of  complaint  that  the  plaintiffs  or  any  of  their 
predecessors  aided  or  in  any  manner  assisted  in  the  construction  of 
the  wagon  road ;  nor  does  it  appear  that  they  were  ever  settlers  upon 
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the  lands  granted,  either  at  the  time  of  the  grant,  or  at  the  time  patents 
were  issued,  or  at  any  time ;  nor  does  it  appear  that  the  plaintiffs,  or 
any  of  their  representatives,  ever  applied  to  the  state  of  Oregon,  or  to 
the  United  States,  to  enter  or  purchase  any  of  the  lands  described,  un- 
der the  terms  of  the  grant  or  otherwise.  The  claim  of  the  plaintiffs 
is  that  the  Coos  Bay  Wagon  Road  Company,  in  violation  of  the  pro- 
viso of  the  granting  act  limiting  the  number  of  acres  to  be  sold  to  any 
one  person  to  one  quarter  section,  executed  and  delivered  to  certain  par- 
ties deeds  of  conveyance  to  the  quantities  of  land  described  in  the  pat- 
ents in  excess  of  one  quarter  section  to  one  person ;  that  the  plaintiffs 
have  tendered  the  defendant  the  Southern  Oregon  Company  the  sum  of 
$2.50  per  acre  for  their  respective  quarter  sections  of  land,  and  have  de- 
manded conveyances  of  the  same  from  that  defendant ;  that  the  defend- 
ant refused  to  accept  the  sum  offered,  and  has  refused  to  execute  and 
deliver  deeds  as  demanded. 

The  grant  to  the  state  of  Oregon  was  in  aid  of  the  construction  of  a 
military  wagon  road  from  the  navigable  waters  of  Coos  Bay  to  Rose- 
burg.  The  state  conveyed  this  grant,  together  with  any  additional 
grant  that  might  thereafter  be  made  to  the  state,  to  the  Coos  Bay  Wag- 
on Road  Company,  "for  the  purpose  of  aiding  said  company  in  con- 
structing the  road  mentioned  and  described  in  the  act  of  Congress,  u|>- 
on  the  conditions  and  limitations  therein  prescribed."  No  further  or 
other  administration  of  the  grant  was  assumed  by  the  state,  and  when 
Congress  passed  the  act  of  June  18,  1874,  providing  for  the  issuance  of 
patents  for  the  lands  granted,  it  recognized  that  the  state  had  discharg- 
ed the  trust  by  passing  the  grant  along  to  the  Coos  Bay  Wagon  Road 
Company.  The  patents  for  the  lands  were  thereupon  issued  by  the 
Land  Office  to  the  Coos  Bay  Wagon  Road  Company.  This  was  in 
effect  a  ratification  by  Congress  of  the  grant  by  the  state  to  that  com- 
pany, and  the  state  was  thereupon  discharged  from  further  adminis- 
tration of  the  grant,  and  whatever  trust  remained  was  a  matter  wholly 
between  the  United  States  and  the  Wagon  Road  Company  and  its 
grantees.  The  plaintiffs'  alleged  rights  were  not  asserted  until  36  years 
after  the  issuance  of  the  last  of  the  four  patents  conveying  the  title  to 
the  Wagon  Road  Company.  They  were  therefore  not  in  privity  with 
that  title  when  it  was  conveyed,  and  they  have  since  acquired  no  rights 
making  them  privy  to  the  prior  title  held  by  the  defendants.  They  are 
strangers  to  that  title  and  whatever  trust  it  carries. 

The  law  upon  this  subject  was  declared  by  Chief  Justice  Marshall, 
speaking  for  the  Supreme  Court,  in  the  case  of  Hoof nagle  v.  Anderson, 
7  Wheat.  212,  5  L.  Ed.  437.  In  that  case,  as  in  the  present  case,  the 
suit  was  in  equity  to  obtain  a  decree  for  the  conveyance  of  a  tract  of 
land  to  which  the  defendant  held  a  patent  dated  the  9th  day  of  Octo- 
ber, 1804.  The  plaintiffs  claimed  under  an  entry  of  the  same  land 
made  on  the  28th  day  of  May,  1806,  and  consequently  18  months  after 
the  date  of  the  defendant's  patent.  The  plaintiffs  contended,  however, 
that  the  patent  ought  not  to  stand  in  their  way  because  it  was  obtained 
contrary  to  law,  being  founded  on  a  warrant  which  had  been  issued  by 
fraud  or  mistake.  The  warrant  had  been  issued  by  the  commonwealth 
of  Virginia  upon  military  services  rendered  the  state  by  the  defend- 
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ant's  original  predecessor  in  interest.  The  warrant  erroneously  recited 
that  the  military  services  had  been  rendered  in  the  continental  line, 
whereas  it  had  been  rendered  in  the  state  line.  It  was  contended  on 
behalf  of  the  plaintiffs  that  their  equity  commenced  before  the  legal 
title  of  the  defendant  was  consummated,  and  their  pre-existing  rights 
under  the  statute  were  impaired  by  his  intrusion  into  military  lands 
reserved  for  the  plaintiffs.  It  was  contended,  further,  that  the  person 
under  whom  they  claimed  had  a  right  to  elect  among  all  the  vacant 
lands  on  the  reserved  territory,  and  this  right  of  election  had  been  nar- 
rowed by  the  defendant's  patent.  Chief  Justice  Marshall,  speaking  of 
the  patent  in  the  case,  said : 


"It  is  not  doubted  that  a  patent  appropriates  land.  Any  defects  in  the  pre- 
liminary steps,  wiiich  are  required  by  law,  are  cured  by  the  patent.  It  is  a 
title  from  its  date,  and  has  always  been  held  conclusive  against  all  those 
whose  rights  did  not  commence  previous  to  its  emanation.  ♦  *  ♦  If  a  pat- 
ent has  been  issued  irregularly,  the  government  may  provide  means  for  re- 
pealing it;  but  no  individual  has  the  right  to  annul  it,  to  consider  the  land 
as  still  vacant,  and  to  appropriate  it  to  himself." 

The  decree  of  the  lower  court  sustaining  the  patent  and  refusing 
the  plaintiffs  a  decree  for  a  conveyance  was  accordingly  affirmed. 

The  recent  case  of  Burke  v.  Southern  Pacific  Railroad  Co.,  234  U. 
S.  669,  34  Sup.  Ct.  907,  58  L.  Ed.  1527,  was  also  a  suit  in  equity  wherein 
the  plaintiff  claimed  title  to  mineral  lands  under  certain  mining  loca- 
tions made  pursuant  to  the  mining  laws  of  the  United  States.  The 
lands  had  15  years  previously  been  patented  to  the  Southern  Pacific 
Railroad  Company  under  a  congressional  grant  which  excluded  all  min- 
eral land  other  than  iron  and  coal  lands.  The  patent  contained  a  clause 
providing : 

''Excluding  and  excepting  all  mineral  lands,  should  any  such  be  found,  in 
the  tracts  aforesaid ;  but  this  exclusion  and  exception,  according  to  the  terms 
of  the  statute,  shall  not  be  construed  to  include  coal  and  iron  lands.'* 

The  plaintiff  alleged  in  the  bill  of  complaint  that  it  was  not  within 
the  power  of  the  United  States  to  dispose  of  the  mineral  lands  de- 
scribed in  the  patent  to  the  Southern  Pacific  Railroad  Company;  that 
said  lands  had  been  segregated  from  the  public  domain  and  the  ben- 
eficial title  reserved  for  mining  locators,  while  the  legal  title  was  being 
held  in  trust  for  said  locators  and  their  successors.  The  court  was  ac- 
cordingly asked  to  protect  plaintiff's  rights  by  injunctive  process  con- 
trolling the  patent  issued  by  the  government.  Demurrers  to  the  bill 
were  sustained,  and  the  bill  dismissed.  Upon  appeal  to  this  court  a 
number  of  questions  were  certified  to  the  Supreme  Court  of  the  Unit- 
ed States,  among  others  the  following: 

"Does  the  fact  that  the  appellant  was  not  in  privity  with  the  government 
in  any  respect  at  the  time  when  the  patent  was  issued  to  the  railroad  com- 
pany prevent  him  from  attacking  the  patent  on  the  ground  of  fraud,  error, 
or  irregularity  in  the  issuance  thereof  as  was  aUeged  in  the  bill?** 

To  this  question  the  court  answered,  "It  does,"  citing  Hoofnagle  v. 
Anderson,  supra,  and  other  cases  in  support  of  that  answer.  In  our 
opinion  the  cases  cited  have  determined  the  law  applicable  to  the  pres- 
ent case. 
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The  case  of  Uttle  Rock  &  Ft.  Smith  R.  R.  Co.  v.  Howell,  31  Ark. 
119,  127,  cited  by  counsel  for  the  plaintiffs  in  support  of  his  position, 
does  not  state  any  proposition  contrary  to  the  law  of  these  cases.  In 
the  case  cited  the  Congress  of  the  United  States,  by  Act  Feb.  9,  1853, 
c.  59,  10  Stat.  155,  granted  lands  to  the  states  of  Arkansas  and  Mis- 
souri to  aid  in  the  construction  of  a  railroad  from  a  point  on  the  Missis- 
sippi river,  opposite  the  mouth  of  the  Ohio  river,  in  the  state  of  Mis- 
souri, via  Little  Rock,  to  the  Texas  boundary  line,  near  Fulton,  in  Ar- 
kansas. The  act  provided  that  where  the  United  States  had  sold  any 
of  the  lands  granted,  or  where  the  right  of  pre-emption  had  attached 
to  any  of  the  lands  in  the  grant,  other  contiguous  lands  might  be  se- 
lected by  the  state  in  lieu  of  the  lands  sold  or  pre-empted.  Tliis  is  a 
familiar  provision  which  has  been  incorporated  in  all  subsequent  rail- 
road land  grants.  The  Legislature  of  the  state  of  Arkansas,  by  act  ap- 
proved January  16,  1855,  amended  November  26,  1856,  conveyed  the 
lands  in  that  state  to  the  Cairo  &  Fulton  Railroad  Company  upon  cer- 
tain conditions  and  limitations.  A  similar  grant  was  made  to  the  Little 
Rock  &  Ft.  Smith  Branch  Road.  Among  other  conditions  contained  in 
the  grant  was  one  providing  that : 

"Every  person  who,  on  the  9th  day  of  February,  1853,  occupied  by  resi- 
dence and  cultivation  thereon  any  tract  of  land  comprised  In  the  grant  made 
by  virtue  of  and  under  the  provisions  of  said  act  of  Congress  of  February  9, 
1853,  may  purchase  from"  the  railroad  company,  "at  two  dollars  and  fifty 
cents  per  acre,  the  legal  subdivisions  of  such  land  as  shall  Include  his  resi- 
dence and  actual  improvements,  not  to  exceed  one  quarter  section,  by  com- 
plying with  the  following  conditions,**  etc. 

The  grantees  under  this  act  failed  to  construct  the  railroad  as  re- 
quired, and  the  Legislature,  by  act  dated  February  1,  1859,  continued 
the  grant  under  similar  conditions  and  limitations  as  to  prior  settlers, 
among  others  that  of  the  right  of  prior  occupants  to  purchase  land 
under  the  continued  grant  and  extending  such  right  to  a  later  date. 
The  act  provided  that : 

"Every  person  who,  on  the  Ist  day  of  November.  1868,  resided  on  or  culti- 
vated any  improvement  on  any  of  the  land  comprised  in  the  grant  made  by 
virtue  of  the  act  of  Congress,  approved  February  9,  1853,  may  purchase  from" 
the  railroad  company  "at  two  dollars  and  fifty  cents  per  acre,  one  hundred 
and  sixty  acres,  which  may  include  the  actual  residence,  or  the  farm  of  such 
person,  as  he  or  she  chooses  to  elect,  by  complying  wiOi  the  conditions  pre- 
scribed," etc. 

The  plaintiflF  in  the  case,  one  Howell,  on  the  1st  day  of  November, 
1858,  resided  on  and  cultivated  a  tract  of  126.54  acres  within  the  grant 
made  by  Congress  to  the  state  of  Arkansas,  and  within  the  grant  to  the 
Little  Rock  &  Ft.  Smith  Branch  Road.  He  applied  to  that  railroad 
company  to  purchase  this  tract  of  land,  offering  the  price  of  $2.50  per 
acre.  It  was  objected  that,  by  reason  of  the  omission  of  the  name  of 
the  Little  Rock  &  Ft.  Smith  Branch  Road  from  the  restrictive  clause 
of  the  act,  that  road  was  not  bound  by  it.  The  court  held  that  the  act 
was  clearly  intended  to  include  that  road,  and  that,  having  accepted 
the  grant,  it  was  bound  by  its  conditions,  using  the  language  quoted  by 
counsel  for  the  plaintiffs  in  this  case,  as  follows : 
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"The  provision  conferring  on  occupants  the  right  to  purchase  160  acres,  In- 
cluding their  Improvements,  at  $2.50  per  acre,  was  a  just  and  reasonable 
one,  the  price  so  fixed  being  twice  that  at  which  the  government  offered  them 
previous  to  the  grant  to  the  state,  and  the  appellant,  accepting  the  grant  upon 
the  terms  and  conditions  imposed,  must  be  held  to  abide  by  and  x>erform  them." 

There  is  nothing  in  this  case  supporting  plaintiffs'  contention.  Aside 
from  the  question  whether  the  Little  Rock  &  Ft.  Smith  Branch  Road 
was  bound  by  the  provision  in  the  grant  in  which  its  name  was  omit- 
ted, there  was  no  controversy  as  to  the  right  of  a  prior  settler  under 
the  general  grant  to  purchase  the  land  at  $2.50  per  acre.  The  benefi- 
ciaries under  the  statute  were  distinctly  pointed  out  and  identified  by 
their  prior  occupancy  of  the  land  held  by  them,  and  the  plaintiff,  claim- 
ing as  such  beneficiary,  connected  himself  with  the  original  source  of 
title  prior  to  the  grant  to  the  railroad  company.  The  cases  admitting 
a  right  of  action  against  a  subsequent  grantee  under  such  a  statute  and 
under  such  circumstances  are  too  numerous  to  be  cited;  but  they  do 
not  aid  the  plaintiffs  in  this  case.    This  is  not — 

**a  suit  to  have  one  to  whom  a  patent  has  been  is.sued  declared  a  trustee  for 
another  who  at  the  time  of  its  issue  had  acquired  such  a  right  to  the  land 
as  to  entitle  him  to  that  form  of  equitable  relief."  Burke  v.  Southern  Pacific 
R.  R.  Co.,  supra. 

The  plaintiffs  were  not  prior  occupants  or  holders  of  the  lands  claim- 
ed by  them,  and  they  have  not  otherwise  connected  themselves  with 
the  original  source  of  title.  Whatever  trust  remains  to  be  enforced 
may  be  determined  by  a  suit  on  the  part  of  the  United  States  against 
the  holders  of  the  legal  title,  and  it  appears  from  the  bill  of  complaint 
that  such  a  suit  has  been  commenced  and  is  now  pending  in  the  United 
States  District  Court  for  the  District  of  Oregon,  having  been  brought 
under  resolution  of  Congress  of  April  30,  1908,  authorizing  and  direct- 
ing the  Attorney  General  of  the  United  States  to  institute  and  prosecute 
such  a  suit. 

The  decree  of  the  lower  court  is  affirmed. 


(217  Fed.  948) 

BERGDOLL  v.  HARRIGAN. 

(Circuit  Court  of  Appeals,  Third  Circuit.    November  16,  1914.) 

No.  1851. 

Bankbuptct   (I  306*) — ^Appeal — Review — ^Habicless  Ebbob — ^Admission  of 
Evidence. 

Id  aD  action  by  the  trustee  of  a  bankrupt  corporation  to  recover  as  a 
voidable  preference  a  sum  paid  by  the  bankrupt  a  week  before  the  bank- 
ruptcy to  defendant,  who  until  a  day  or  two  before  had  been  Its  presi- 
dent, the  admission  in  evidence,  as  bearing  on  the  questions  of  insolvency 
and  defendant's  knowledge  or  means  of  knowledge,  of  the  inventory  and 
appraisement  made  in  the  bankruptcy  proceeding,  was  not  prejudicial  to 
defendant,  where  plaintiff  also  introduced  a  witness  who,  testifying  from 
his  own  knowledge,  aided  only  by  the  inventory,  placed  a  yaluation  on 
the  property  at  the  time  of  the  payment,  as  assets  of  a  going  concern,  of 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


616  133  O.  C.  A.  REPORTS 

nearly  double  the  amount  of  the  appraisement,  which  thereupon  became 
immaterial,  since  plaintiff  was  bound  by  the  valuation  made  by  his  own 
witness. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  306.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania;    J.  Whitaker  Thompson,  Judge. 

Action  by  Frank  A.  Harrigan,  trustee  in  bankruptcy  of  the  Louis  J. 
Bergdoll  Motor  Company,  against  Erwin  R.  Bergdoll.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

Joseph  Gilfillan,  of  Philadelphia,  Pa.,  for  plaintiff  in  error. 
Joseph  W.  Catherine  and  Frank  A.  Harrigan,  both  of  Philadelphia, 
Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

WOOLLEY,  Circuit  Judge.  This  action  was  brought  by  the  trus- 
tee of  the  Louis  J.  Bergdoll  Motor  Company,  bankrupt,  hereinafter 
referred  to  as  the  Company,  against  Erwin  R.  Bergdoll,  at  one  time 
a  creditor  of  the  Company,  and  hereinafter  called  the  defendant,  to 
recover  from  him  the  sum  of  $31,270,  which  it  is  alleged  he  received 
from  the  Company  as  a  preferential  payment  within  the  meaning  of 
the  Bankruptcy  Act.  The  jury  rendered  a  verdict  for  the  plaintiff  for 
the  full  amount  of  the  claim  and  interest. 

Of  the  several  assignments  of  errors,  those  which  require  a  state- 
ment of  our  conclusions  are  that  the  trial  court  erred,  first,  in  refusing 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant;  and  second, 
in  admitting  in  evidence  the  inventory  and  appraisement  of  the  bank- 
rupt estate. 

It  appears  from  the  testimony  that  the  Louis  J.  Bergdoll  Motor 
Company  was  incorporated  on  the  18th  day  of  March,  1912,  and  en- 
gaged in  the  manufacture  and  sale  of  automobiles.     Its  capital  stock 
consisted  of  3,000  shares,  of  which  Louis  J.  Bergdoll,  its  president, 
held  2,998  shares.    On  December  12,  1912,  Charles  A.  and  Erwin  R. 
Bergdoll,  brothers  of  Louis  J.  Bergdoll,  were  negotiating  with  Louis 
J.  Bergdoll  for  the  purchase  of  his  stock  in  the  Company,  and  were 
appointed  by  him  an  executive  committee  to  manage  the  Company's 
business.     Upon  assuming  those  duties,  they,  or  one  or  the  other  of 
them,  were  furnished  with  a  statement  of  the  financial  standing  of 
the  concern  under  date  of  December  1st  preceding,  which  showed  the 
net  assets  then  to  have  been  something  over  $113,000.    On  January  8, 
1913,  the  2,998  shares  of  the  capital  stock  of  the  Company  owned  by 
Louis  J.  Bergdoll  were  transferred  by  him  to  his  brother  Erwin  R. 
Bergdoll,  the  defendant,  for  the  consideration  of  $1,  and  thereafter 
within  the  same  month  Erwin  R.  Bergdoll  became  president,  and  to- 
gether with  his  brothers,  Charles  and  Grover,  became  a  director  of 
the  Company,  from  which  time  until  March  7,  1913,  the  defendant  with 
his  last-named  brothers  managed  and  controlled  the  business  and  af- 
fairs of  the  Company. 

•For  other  casea  see  same  topic  &  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rop'r  Indexes 
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Statements  of  resources  and  liabilities,  as  well  as  of  profits  and  loss- 
es, were  made  by  the  bookkeeper  under  dates  of  January  1,  February 
1,  and  March  1,  1913,  showing  net  assets  of  the  Company  on  those 
dates  to  have  been  about  $90,000.  Between  January  15  and  February 
25,  1913,  the  defendant  loaned  the  Company  on  open  account,  by  sev- 
eral payments,  sums  of  money  aggregating  $31,270,  and  on  February 
27th  thereafter  the  loan  account  was  closed  and  notes  of  the  Company 
were  given  the  defendant  for  the  amount  of  each  individual  loan. 
The  funds  so  loaned  were  disbursed  in  the  conduct  of  the  business  of 
the  Company  and  commingled  with  its  assets,  and  no  effort  was  made 
at  the  trial  by  the  defendant  to  trace  them  into  any  of  the  assets  in 
the  possession  of  the  Company  when  the  alleged  preferential  payment 
was  made,  or  into  assets  which  subsequently  came  into  the  possession 
of  the  receiver  or  the  trustee  of  the  Company  after  the  filing  of  the 
petition  in  bankruptcy. 

On  March  5,  1913,  the  defendant  transferred  2,997  of  his  shares 
of  stock  to  his  mother,  Emma  C.  Bergdoll,  and  the  remaining  shares  of 
stock  were  transferred  to  in<iividuals  who  neither  purchased  them  nor 
were  cognizant  of  the  fact  that  the  shares  had  been  transferred  to 
them ;  the  transfer  being  effected  and  the  new  certificates  being  signed 
bv  the  defendant,  Erwin  R.  Bergdoll,  president,  and  countersigned  by 
Cfharles  A.  Bergdoll,  treasurer,  of  the  Company.  On  March  /,  1913, 
the  defendant  and  his  brothers  resigned  as  officers  and  directors  of 
the  Company,  and  the  three  persons  to  each  of  whom  one  share  of 
stock  had  been  issued  on  March  5th,  were  elected  directors  in  their 
places.  These  were  ignorant  of  the  ifact  that  they  were  stockholders 
and  of  their  election  as  directors  until  some  period  thereafter,  two  of 
them  never  having  attended  a  meeting  of  stockholders  or  of  the  board 
of  directors  of  the  Company. 

On  Saturday  and  Sunday,  March  8th  and  9th,  following,  motor  cars 
in  course  of  construction  and  motor  parts  to  the  value  of  $31,638.25 
were  transferred  from  the  Company's  plant  to  the  premises  of  another 
concern,  known  as  the  Bergdoll  Machine  Company,  then  owned  by  the 
defendant,  the  transfer  being  made  without  authority  of  the  Board 
of  Directors  of  the  Motor  Company  and  without  knowledge  of  its 
officers.  On  Monday,  March  10th,  being  the  day  following  the  day  of 
the  transfer  of  the  cars  and  parts,  an  employe  of  the  Machine  Com- 
pany handed  an  employe  of  the  Motor  Company  a  memorandum  of 
the  merchandise  transferred  to  the  Machine  Company,  showing  the 
price  at  which  it  was  purchased  or  taken  over,  and  delivered  to  him 
the  Machine  Company's  check  in  payment  therefor,  which  was  at  once 
deposited  in  bank  to  the  credit  of  the  Motor  Company.  The  Motor 
Company  thus  being  in  funds,  the  employe  of  the  Machine  Company 
instructed  the  employe  of  the  Motor  Company  to  make  out  a  check 
to  the  defendant  in  payment  of  the  notes  of  the  Motor  Company  held 
by  the  defendant.  This  was  done,  and  in  this  way  it  is  claimed  that 
Erwin  R.  Bergdoll,  the  defendant,  secured  from  the  Motor  Company 
the  return  of  the  money  which  he  had  loaned- it. 

The  alleged  preferential  payment  was  made  on  March  10,  1913,  the 
petition  in  bankruptcy  was  filed  against  the  Motor  Company  on  March 
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17,  1913,  and  the  Company  was  adjudged  bankrupt  on  April  11,  1913. 
As  evidence  of  its  insolvency,  and  of  the  defendant's  knowledge  of  its 
insolvency,  and  of  the  preferential  character  of  the  payment  at  the 
time  it  was  made,  there  was  introduced  testimony  showing  that  the 
Company  was  without  credit,  that  its  creditors  were  dunning  it  for 
overdue  accounts,  that  a  very  considerable  portion  of  its  accounts  col- 
lectible was  bad,  and  that  its  physical  assets,  carried  upon  the  books 
at  their  cost  price,  were  old,  obsolete,  and  depreciated  in  value.  It 
was  further  shown  that,  while  the  assets  of  the  Company  were  approx- 
imately $91,000,  its  known  liabilities  amounted  to  $167,000,  making 
a  deficit  of  $75,497.88,  to  all  of  which  information  it  is  claimed  the 
defendant  had  access,  and  with  all  of  which  it  is  alleged  he  was  entirely 
familiar. 

Opposed  to  this  testimony,  the  defendant,  for  his  defense,  relied 
chiefly  upon  evidence  of  his  ignorance  and  lack  of  opportimity  to  know 
of  the  Company's  insolvency  and  of  the  preferential  character  of  the 
payment. 

The  trial  judge  submitted  two  issues  to  the  jury :  First,  whether  the 
Company  was  insolvent  on  the  date  of  the  alleged  preferential  pay- 
ment; and  second,  whether  the  defendant,  from  the  surrounding  cir- 
cumstances, knew  that  the  Company  was  insolvent,  or  had  reasonable 
cause  to  believe  that  it  was  insolvent,  and  that  the  payment  of  its  debt 
to  him  would  give  him  a  preference  over  its  other  creditors. 

Without  giving  to  the  testimony  an  extended  consideration  in  this 
opinion,  it  is  entirely  clear  that  the  court  below  committed  no  error  in 
refusing  to  withdraw  from  the  jury  the  questions  of  the  Company's 
insolvencv  and  of  the  defendant's  knowledge  of  an  intended  pi^fer- 
ence  in  paying  its  debt  to  him. 

The  remaining  question  for  consideration  is  whether  the  trial  court 
erred  in  admitting  in  evidence  the  inventory  and  appraisement  of  the 
bankrupt  estate  of  the  Motor  Company.  The  most  pertinent  objec- 
tions made  by  the  defendant  to  the  admission  of  the  inventory  and 
appraisement  are  that  the  inventory  was  made  up  of  personal  prop- 
er^ that  had  ceased  to  be  a  part  of  a  live  and  going  concern,  and  that 
the  appraisal  thereof  was  of  property  that  had  fiien  become  dead, 
and  that,  as  the  appraisers  were  not  in  court  in  the  action  against  him, 
the  defendant  was  deprived  of  a  right  to  cross-examine  them  upon 
their  appraisement. 

Oliver  A.  Bickel,  an  employe  of  the  Motor  Company,  produced  as 
a  witness  for  the  plaintiff,  testified  that  he  was  familiar  with  the 
quantity,  character,  and  value  of  the  personal  assets  and  stock  of  the 
Motor  Company  at  and  before  the  time  of  its  failure;  that  in  Febru- 
ary, 1914,  at  the  request  of  counsel  for  the  trustee,  he  made  an  esti- 
mate of  the  value  of  the  stock  which, the  Motor  Company  had  in 
March,  1913,  using  the  inventory  and  appraisement  of  the  appraisers 
in  the  bankruptcy  proceeding  only  to  refresh  his  memory  of  the  quan- 
tity and  character  of  the  stock  then  on  hand,  and  estimated  the  same 
was  worth  at  that  time  about  $65,000.  This  testimony  respecting  the 
value  of  the  Company's  assets  on  that  date,  made  with  the  inventory 
and  appraisement  before  the  witness,  and  with  the  assistance  which 
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the  data  thereby  supplied  him  as  to  the  quantity,  but  not  the  value 
of  the  stock  on  hand,  and  considered  with  respect  to  its  value  as  an 
asset  of  a  going  concern  at  the  crucial  period  of  March,  1913,  was 
given  and  received  in  evidence.  This  testimony  was  produced  by  the 
plaintiff,  and  formed  the  basis  of  his  claim  of  the  Motor  Company's 
insolvency  on  March  10,  1913,  and  by  that  testimony  the  plaintiff  was 
bound,  notwithstanding  the  value  of  the  same  assets  was  shown  by 
the  inventory  and  appraisement  made  in  the  bankruptcy  proceedings 
to  amount  only  to  the  sum  of  $36,621.49. 

The  defendant  neither  cross-examined  the  witness  with  relation  to 
the  figures  of  the  inventory  and  appraisement  nor  controverted  them 
by  testimony  of  his  own.  The  defendant  may  have  failed  to  do  this 
because  it  was  clearly  to  his  advantage  to  accept  the  higher  figures 
placed  upon  the  assets  by  Bickel  than  to  have  engaged  in  a  controversy 
concerning  the  lower  figures  placed  upon  them  by  the  inventory  and 
appraisement.  The  testimony  of  Bickel  in  giving  to  the  Company's 
assets  a  value  as  parts  of  a  live  and  going  business  in  March,  1913, 
thus  met  the  defendant's  first  objection  that  the  inventory  and  ap- 
praisement was  of  stock  that  was  dead ;  and  his  second  objection  was 
met  by  the  fact  that. the  plaintiff  was  bound  by  the  higher  figures  given 
bv  his  witness  Bickel  as  to  the  Company's  assets  at  the  time  of  the 
alleged  preferential  payment,  without  regard  to  the  lesser  figures  of 
the  appraisement.  Therefore  the  lack  of  opportunity  afforded  the  de- 
fendant to  cross-examine  the  appraisers  upon  a  matter  that  had  ceased 
to  be  controlling,  in  view  of  the  testimony  of  Bickel,  deprived  the 
defendant  of  no  right  and  did  him  no  prejudice.  And  this  the  de- 
fendant must  himself  have  thought,  in  view  of  his  opportunities  to 
cross-examine  Bickel  upon  the  figures  of  the  appraisement,  and  to 
controvert  them  by  testimony  of  his  own,  of  neither  of  which  op- 
portunities did  he  avail  himself. 

We  find  nothing  in  the  conduct  of  the  trial  below  that  deprived  the 
defendant  of  any  right  or  subjected  him  to  any  prejudice. 

The  judgment  below  is  affirmed. 
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HERMANN  v.  HALL  et  al.t 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  5,  1914.) 

No.  2371. 

pRiNOiPAii  AND  Agent  (§  60*) — Pubchase  of  Pbopebtt  bt  Agent — Surr  to 
Set  Aside. 

Complainant  and  his  wife  authorized  defendant,  as  their  agent,  to  sell 
certain  land  of  the  wife  for  $4,000,  and  sent  him  a  power  of  attorney  to 
convey  the  same.  He  made#a  sale  to  two  purchasers  for  $4,400,  took  their 
note  for  $100,  to  apply  on  the  price  until  the  title  was  examined  and  ap- 
proved, and  gave  them  a  receipt  describing  the  land  and  terms  of  sale. 
Meantime  they  decided  to  form  a  syndicate  to  take  the  land,  but  when 
the  time  came  to  make  the  payment  one  member,  who  was  to  take  a  one- 
twelfth  interest,  failed  to  do  so,  and  at  the  solicitation  of  one  of  the  pur- 
chasers defendant  took  his  place.    The  price  received  was  the  full  value 

^For  other  cases  see  same  topic  ft  9  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 

t  Rehearing  denied  March  8,  1915. 
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of  the  land  at  the  time.  Held,  that  the  rule  that  a  purdiase  by  an  agent 
is  voidable,  regardless  of  the  price  paid,  had  no  application;  that  when 
the  purchasers  gave  their  note  and  took  the  receipt  a  binding  contract  of 
sale  was  made,  and  defendant's  agency  substantially  ended ;  that  defend- 
ant's purchase  was  not  from  his  principal,  but  from  the  original  pur- 
chasers ;  and,  in  the  absence  of  actual  fraud,  complainant  was  not  enti- 
tled to  have  the  sale  set  aside  in  equity. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {§  130- 
145 ;  Dec.  Dig.  $  69.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon ;  R.  S.  Bean,  Judge. 

Suit  in  equity  by  Christian  Hermann  against  John  F.  Hall  and  oth- 
ers.    Decree  for  defendants,  and  complainant  appeals.    Affirmed. 

Suit  in  equity  by  plaintiff  to  quiet  title  to  certain  real  property  situated  in 
Coos  county,  Or.,  and  to  set  aside  and  have  declared  null  and  void,  on  the 
ground  of  alleged  fraud,  certain  deeds  purporting  to  convey  the  legal  title  to 
the  land  in  controversy  to  the  defendants. 

On  November  7,  1903,  the  plaintiff.  Christian  Hermann,  and  his  wife,  Dora 
Hermann,  residents  of  the  German  Empire,  made,  executed,  and  delivered  to 
the  defendant  John  F.  Hall  a  power  of  attorney,  wherein  the  latter  was  ap- 
pointed their  true  and  lawful  attorney,  and  as  such,  among  other  things,  was 
empowered  to  sell  and  dispose  of  certain  properties  owned  by  Dora  Hermann, 
situated  in  the  state  of  Oregon,  included  in  which  was  the  property  involved 
in  this  suit,  more  particularly  described  as  the  N.  E.  %  and  lot  2  and  the 
W.  %  of  the  S.  E.  %  of  section  36,  township  25  S.,  of  range  13  W.  of  the  Wil- 
lamette meridian.  The  defendant  entered  upon  his  duties  as  such  attorney 
and  continued  to  act  in  that  capacity  from  the  date  of  his  appointment  until 
the  death  of  Dora  Hermann  on  the  18th  day  of  September,  1905.  On  that  date. 
Christian  Hermann,  the  plaintiff  in  this  suit,  as  the  sole  heir  at  law  of  the 
decedent,  became,  under  the  laws  of  the  German  Empire,  the  owner  of  and 
entitled  to  the  possession  of  all  property  of  which  his  wife  was  seised  at  the 
time  of  her  death. 

Some  time  in  the  month  of  May,  1905,  the  defendant,  as  the  attorney  and 
agent  of  Dora  Hermann  and  her  husband,  under  the  power  of  attorney  ex- 
ecuted by  them  to  him,  entered  into  negotiations  with  Henry  Sengstacken  and 
L.  D.  Smith  for  a  sale  of  the  property  above  described  to  theuL  It  appears 
from  certain  correspondence  exchanged  between  the  defendant  and  his  prin- 
cipals that  he  had  been  autiiorized  to  sell  the  land  for  $4,000.  No  agreement 
for  a  sale  of  the  property  was  reached  between  the  defendant  and  Sengstacken 
and  Smith  until  May  17,  1905,  on  which  date  the  transaction  was  closed; 
Sengstacken  and  Smith  agreeing  to  pay  for  the  property  the  sum  of  $4,400. 
The  purchasers  .gave  to  the  defendant  their  promissory  note  for  the  sum  of 
$100,  payable  in  10  days  after  date,  to  be  applied  on  the  purchase  price  of  the 
property,  and  the  defendant  gave  to  the  purchasers  a  receipt  therefor.  The 
receipt  was  not  introduced  in  evidence,  for  the  reason  that  it  could  not  he 
found ;  but  Sengstacken  testified  that  it  described  the  lands  and  the  terms  of 
the  sale.  The  testimony  of  the  parties  tended  to  show  that  the  terms  of  the 
sale  were  that  one-half  of  the  purchase  price  should  be  paid  in  cash,  and  the 
remainder  in  one  year;  the  unpaid  balance  to  draw  interest  at  the  rate  of 
6  per  cent,  per  annum  and  to  be  evidenced  by  a  note  secured  by  a  mortgage 
on  the  property.  The  cash  payment  of  one-half  of  the  purchase  price  was  to 
be  made,  and  the  deed,  mortgage,  and  note  delivered,  after  the  purchasers 
had  had  a  reasonable  time  within  which  to  exandne  the  title  to  the  land. 

It  also  appears  from  the  testimony  (which  in  all  substantial  respects  is  with- 
out conflict)  that  after  agreeing  to  purchase  the  property  Sengstacken  and 
Smith  proceeded  to  interest  other  persons  in  the  transaction,  and  that  some 
time  in  the  month  of  July,  1905,  Sengstacken  informed  the  defendant  that  he 
was  going  to  take  some  other  parties  in  with  him  and  was  going  to  form  a 

*For  other  cases  see  same  topic  ft  9  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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syndicate  for  the  purchase  of  the  land.  The  syndicate,  as  originally  formed, 
together  with  the  interest  which  each  member  thereof  was  to  have  in  the 
property,  was  as  follows:  Henry  Sengstacken,  three- twelfths ;  L.  D.  Smith, 
three-twelfths;  Stephen  C.  Rogers,  two-twelfths;  J.  J.  Clinkinbeard,  two- 
twelfths  ;  D.  L.  Rood,  one-twelfth ;  and  Herbert  Rogers,  one-twelfth. 

The  title  to  the  property  having  been  passed  upon  satisfactorily  by  the  at- 
torneys for  the  purchasers,  August  30,  1905,  was  fixed  upon  as  the  date  for 
making  cash  payment  of  one-half  of  the  purchase  price  and  delivering  the 
deed,  mortgage,  and  note.  On  the  morning  of  that  date,  Herbert  Rogers,  who 
had  agreed  to  take  a  one-twelfth  interest  in  the  property,  informed  Seng- 
stacken that  he  had  "changed  his  mind"  about  taking  an  interest  for  the  rea- 
son that  he  did  not  consider  it  a  good  investment.  During  the  morning  of 
that  day  S.  C.  Rogers  and  Clinkinbeard  went  to  the  office  of  the  defendant, 
and  each  paid  to  him  the  sum  of  $366.65,  representing  their  proportionate  in- 
terests in  one-half  of  the  purchase  price  of  the  property.  Later  in  the  day 
Sengstacken  went  to  the  office  of  the  defendant  and  informed  him  that  Her- 
bert Rogers  had  refused  to  take  the  one-twelfth  interest  in  the  property.  He 
then  said  to  the  defendant:  "What's  the  matter  with  you  taking  his  interest? 
You  are  getting  a  commission  out  of  this  for  selling  this  land,  and  you  might 
as  well  take  this  to  close  it  up."  The  defendant  replied  that  he  would  talk 
the  matter  over  with  his  brother,  James  T.  Hall,  who  was  also  his  law  part- 
ner. Sengstacken  then  paid  to  the  defendant  the  sum  of  $1,466.70,  which  rep- 
resented his  three-twelfths  interest  in  one-half  of  the  purchase  price,  the 
three-twelfths  interest  of  Smith,  and  the  one-twelfth  interest  of  Rood.  The 
next  morning  Sengstacken  again  saw  the  defendant,  and  was  informed  by  the 
latter  that  he  had  talked  the  matter  over  with  his  brother,  and  that  they 
had  concluded  that  they  would  purchase  the  one-twelfth  interest  in  the  prop- 
erty which  Herbert  Rogers  had  refused  to  take. 

Sengstacken  testified  that  he  had  no  knowledge  or  notice  of  any  kind,  prior 
to  August  30,  1905,  that  the  defendant  was  to  take  any  interest  in  the  prop- 
erty. Smith  testified  to  the  same  effect;  and  Stephen  C.  Rogers,  D.  L.  Rood, 
Herbert  Rogers,  and  J.  J.  Clinkinbeard  testified  that  they  did  not  know  and 
were  not  informed  that  the  defendant  had  taken  an  interest  in  the  property 
for  periods  varying  from  one  month  to  one  year  after  the  agreement  had  been 
consummated  and  the  one-half  of  the  purchase  price  paid  in  cash. 

It  was  agreed  that  the  title  to  the  property  should  be  placed  in  the  name 
of  the  Title  Guarantee  &  Abstract  Company,  and  on  August  31,  1905,  the  de- 
fendant, as  attorney,  acknowledged  and  delivered  to  the  Abstract  Company, 
as  trustee,  a  deed  for  the  property  involved  in  this  suit.  It  appears  from  the 
testimony  that  a  note,  together  with  a  mortgage  on  the  property,  were  exe- 
cuted by  the  Abstract  Company.  Neither  the  note  nor  the  mortgage  was  in- 
troduced in  evidence,  and  the  record  is  silent  as  to  the  actual  date  of  their 
execution  and  delivery. 

On  or  about  October  2,  1905,  the  Abstract  Company  issued  a  certificate  to 
each  of  the  purchasers,  including  the  defendant,  evidencing  their  respective 
interests  in  the  land  held  in  trust  by  it  for  them.  Various  assignments  of 
the  interests  held  by  the  respective  parties  were  subsequently  made,  whereby 
Sengstacken,  Smith,  and  one  Z.  T.  Siglin  acquired  all  of  the  interests  of  the 
other  purchasers.  The  parties  last  named  then  caused  to  be  organized  and 
Incorporated,  under  the  laws  of  the  state  of  Oregon,  the  Eastside  Land  Com- 
pany. On  July  22,  1911,  the  Title  Guarantee  &  Abstract  Company  conveyed 
all  of  Its  right,  title,  and  interest  in  and  to  the  property,  as  trustee,  to  the 
Eastside  Land  Company,  and  the  latter  company  is  now  the  owner  and  holder 
of  the  property,  with  the  exception  of  certain  lots  and  blocks  which  have  been 
conveyed  to  the  various  parties  named  as  defendants  in  this  suit. 

Robert  J.  Upton  and  St.  Rayner  &  St.  Rayner,  both  of  Portland,  Or., 
for  appellant. 

C.  R.  Peck  and  C.  A.  Sehlbrede,  both  of  Marshfield,  Or.,  for  appel- 
lees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
plaintiff  bases  his  right  to  the  relief  prayed  for  in  his  complaint  upon  the 
rule,  laid  down  by  the  text-writers  and  adhered  to  in  many  authorita- 
tive decisions,  that  if  an  agent  in  the  sale  of  property  of  his  principal 
purchases  it  himself,  or  any  interest  therein,  either  directly  or  through 
the  instrumentality  of  a  third  person,  without  the  knowledge  or  consent 
of  the  principal,  the  sale  is  voidable,  and  may  be  set  aside  at  the  option 
of  the  principal;  that  in  a  transaction  of  that  nature  the  amount  of 
the  consideration,  the  absence  of  undue  advantage,  and  similar  con- 
siderations, are  wholly  immaterial;  and  that  nothing  will  defeat  the 
principal's  right  to  avoid  the  transaction,  save  and  except  his  own  con- 
firmation after  full  knowledge  of  all  the  facts.  Mechem  on  Agency, 
§§  455,  461 ;  Michoud  v.  Girod,  4  How.  503,  11  L.  Ed.  1076;  Gardner 
V.  Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192 ;  Grumley  v.  Webb,  44  Mo. 
444,  100  Am.  Dec.  304;  Mills  v.  Goodsell,  5  Conn.  475,  13  Am.  Dec. 
90 ;  Bain  v.  Brown,  56  N.  Y.  288. 

But  that  rule  has  no  application  to  the  facts  of  this  case.  The  un- 
contradicted testimony  showed  that  Dora  Hermann  authorized  the  de- 
fendant to  sell  the  property  for  $4,000,  and  that  the  defendant  entered 
into  negotiations  with  Sengstacken  and  Smith  for  the  sale  of  the  prop- 
erty in  controversy  some  time  in  the  early  part  of  the  month  of  May, 
1905,  and  on  the  17th  of  that  month  the  sale  was  consummated  and  the 
transaction  closed ;  the  defendant,  as  attorney  for  the  plaintiff  and  his 
wife,  agreeing  to  sell  the  property  to  Sengstacken  and  Smith,  and  the 
latter  agreeing  to  buy  the  same,  at  the  price  of  $4,400,  or  $400  in  ex- 
cess of  the  amount  Dora  Hermann  was  willing  to  take  for  the  property. 
On  that  date  the  purchasers  gave  to  the  defendant  a  promissory  note, 
signed  by  both  of  them,  for  the  sum  of  $100,  payable  in  10  days  after 
date,  to  be  applied  on  the  purchase  price  of  the  property.  The  testi- 
mony also  showed  that,  upon  delivery  of  the  promissory  note,  a  re- 
ceipt therefor  was  given  to  the  purchasers  by  the  defendant,  wherein 
were  set  forth  a  description  of  the  land  and  the  terms  of  the  sale. 
The  receipt  was  not  introduced  in  evidence,  for  the  reason  that  it 
had  been  lost  or  misplaced,  and  could  not  be  found.  Testimony  as  to 
the  contents  of  the  receipt  was  then  properly  admissible,  and  this  tes- 
timony showed  that  the  terms  of  the  sale  were  that  one-half  of  the 
purchase  price  should  be  paid  in  cash ;  the  remaining  half  to  be  paid  in 
one  year,  to  bear  interest  at  the  rate  of  6  per  cent,  per  annum,  and  to  be 
evidenced  by  a  note  secured  by  a  mortgage  on  the  property. 

The  delivery  by  the  purchasers  to  the  defendant  of  the  promissory 
note  as  part  payment  on  the  purchase  price  of  the  property,  and  the 
delivery  by  the  fatter  to  the  purchasers  of  the  receipt  stating  the  terms 
of  the  sale  and  containing  a  description  of  the  property,  constituted  an 
actual  bona  fide  sale  of  the  property  by  the  defendant,  as  attorney, 
to  Sengstacken  and  Smith — a  sale  so  far  completed  that  it  could  have 
been  enforced  by  either  the  vendor  or  the  vendees.  The  agency  of 
the  defendant  thereupon,  in  all  material  respects,  terminated.  No  in- 
timation of  any  nature  was  made  at  that  time,  nor  had  any  been  made 
•^  any  time  prior  thereto,  that  the  defendant  should  become  the  pur- 
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chaser  of  an  interest  in  the  property.  The  property  was  sold  outright 
to  Sengstacken  and  Smith,  without  any  restrictions  or  conditions. 

The  court  below  held  that  the  charge  of  fraud  in  the  transaction 
was  not  sustained,  and  in  this  finding  we  concur.  Counsel  for  the 
plaintiff  seek  to  draw  the  inference  that  there  was  collusion  between 
the  defendant  and  the  purchasers,  at  the  time  the  latter  agreed  to  pur- 
chase the  property  on  May  17,  1905,  from  the  fact  that  the  defendant 
did  not  inform  Dora  Hermann,  at  the  time  of  the  delivery  of  the  deed 
of  August  31,  1905,  or  thereafter,  that  he  had  purchased  an  interest  in 
the  property.  But  we  do  npt  think  that  the  failure  of  the  defendant 
to  so  inform  his  principal  furnishes  any  support  for  the  inference  that 
the  defendant  was  acting  in  bad  faith.  The  seller  was  in  no  degree 
prejudiced  by  being  kept  in  ignorance  as  to  who  the  real  purchasers  of 
the  land  were.  She  received,  not  only  the  price  which  she  herself  had 
put  upon  the  land,  but  $400  in  excess  thereof ;  and  the  testimony  shows 
beyond  all  doubt  that  the  sum  thus  received  was  at  that  time  the  fair 
value  of  the  land.  Who  the  purchasers  were  was  a  matter  of  indiffer- 
ence to  her,  so  long  as  the  price  which  she  asked  was  paid  in  full. 
Glover  v.  Layton,  145  111.  92,  34  N.  E.  53,  55. 

After  Sengstacken  and  Smith  had  themselves  agreed  to  purchase 
the  property,  they  proceeded  to  interest  others  in  the  transaction  with  a 
view  of  forming  a  syndicate ;  but  that  arrangement  was  one  in  which 
the  purchasers  only  were  interested.  It  was  in  no  respect  binding  upon 
the  defendant  or  his  principal.  The  first  suggestion  that  the  defendant 
should  purchase  an  interest  in  the  property  was  made  on  the  30th  day 
of  August,  1905,  more  than  three  months  after  the  sale  of  the  prop- 
erty had  been  made  to  Sengstacken  and  Smith.  The  purchase  by  the 
defendant  on  that  date  of  a  one-twelfth  interest  in  the  property  was, 
under  such  circumstances,  in  no  sense  a  purchase  from  his  princi- 
pal. It  was  a  purchase  from  Sengstacken  and  Smith,  who  were  obli- 
gated as  purchasers  to  pay  the  purchase  price  in  the  event  it  should  be 
found  upon  examination  of  the  abstract  of  title  that  the  title  to  the 
land  was  in  Dora  Hermann. 

The  true  rule  applicable  to  the  facts  of  this  case  is  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Robertson  v.  Chap- 
man, 152  U.  S.  673,  14  Sup.  Ct.  741,  38  L.  Ed.  592.  In  that  case  one 
Polk  had  been  appointed  as  agent  of  the  plaintiff,  Robertson,  for  the 
purpose  of  selling  certain  real  property  to  M.  O'Donohoe.  O'Donohoe 
was  unable  to  complete  the  payments  under  his  contract  of  purchase, 
and  before  the  deed  was  delivered  to  O'Donohoe,  and  while  the  same 
was  in  the  hands  of  Polk  and  his  partner.  Chapman,  as  agents,  to  be  de- 
livered upon  payment  of  the  balance  of  the  purchase  price  of  the  land, 
Polk  took  over  O'Donohoe's  contract  and  completed  title  in  himself. 
Robertson  subsequently  brought  suit  against  the  agents  to  set  aside 
the  transaction,  on  the  theory  that  Polk  could  not  properly  have  taken 
title  to  the  property.  Mr.  Justice  Harlan,  delivering  the  opinion  of  the 
Supreme  Court,  said : 

"If  an  agent  to  sell  effects  a  sale  to  himself,  under  the  cover  of  the  name 
of  another  person,  he  becomes,  in  respect  to  the  property,  a  trustee  for  the 
principal,  and  at  the  election  of  the  latter,  seasonably  made,  will  be  compelled 
to  surrender  it,  or,  if  he  has  disposed  of  it  to  a  bona  fide  purchaser,  to  ac- 
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count,  not  only  for  Its  real  value,  but  for  any  profit  realized  by  him  on  snch 
resale.  And  this  will  be  done  upon  the  demand  of  the  principal,  although  it 
may  not  appear  that  the  property,  at  the  time  the  agent  fraudulently  acquired 
it,  was  worth  more  than  he  paid  for  it.  The  law  will  not,  in  such  case,  im- 
pose upon  the  principal  the  burden  of  proving  that  he  was  in  fact  injured,  and 
will  only  inquire  whether  the  agent  has  been  unfaithful  in  the  discharge  of 
his  duty.  While  his  agency  continues  he  must  act,  in  the  matter  of  such 
agency,  solely  with  reference  to  the  interests  of  his  principal.  The  law  will 
not  permit  him,  without  the  knowledge  or  assent  of  his  principal,  to  occupy  a 
position  in  which  he  will  be  tempted  not  to  do  the  best  he  may  for  the  prin- 
cipal. It  is  earnestly  contended  that  the  evidence  brings  the  present  case 
within  the  operation  of  these  principles.  In  this  view  of  the  facts  we  do  not 
concur.  The  charge  against  Polk  of  dereliction  of  duty  is  not  sustained. 
While  there  is  some  evidence  tending  to  show  that  he  desired,  from  the  out- 
set, to  acquire  an  interest  in  this  property,  It  does  not  appear  that  he  Intended 
to  practice  any  deception  upon  the  plaintiff.  At  any  rate,  he  was  not  in  fact 
Interested  in  the  offer  made  by  O*l>onohoe.  The  latter  purchased  on  his  own 
account,  exclusively,  and  without  any  understanding  that  Polk  was  to  be- 
come interested  with  him,  or  should  take  his  place  in  the  purchase.  Polk  had 
no  expectation,  when  O'Donohoe's  offer  was  accepted,  of  becoming  the  owner 
of  the  property. 

"The  only  circumstance  in  the  case  indicating  a  want  of  frankness,  on  the 
part  of  Polk,  in  his  letters  to  the  plaintiff,  was  a  statement  in  the  letter  of 
January  22,  1886,  implying  that  he  had  actually  collected  the  cash  payment 
of  $1,000.  His  explanation  of  this  statement  is  that  he  had  not  been  as  dili- 
gent as  he  should  have  been  in  concluding  the  business,  and  he  did  not  sup- 
pose it  was  of  any  consequence  to  the  plaintiff  whether  the  $1,000  came  from 
him  or  from  O'Donohoe.    It  would  have  been  more  consistent  with  the  truth 
if  he  had  then  stated  that  he  had  agreed,  or  would  agree,  with  O'Donohoe,  to 
take  the  property,  and  therefore,  as  between  himself  and  O'Donohoe,  he  was 
bound  to  make  good  the  latter's  obligations  to  the  plaintiff.    But  the  failure 
of  Polk  to  notify  the  plaintiff  of  his  agreement  with  O'Donohoe,  immediately 
upon  its  being  made,  cannot  affect  any  right  acquired  by  him  under  that 
agreement    The  sale  to  O'Donohoe  was  so  far  consummated  that  neither  party 
was  at  liberty  to  undo  what  had  been  done.     O'Donohoe  executed  his  notes 
for  the  deferred  payments,  and,  his  wife  uniting  with  him,  gave  a  mortgage 
to  secure  them.    The  notes  and  mortgage  were  delivered  to,  and  accepted  by, 
the  plaintiff,  who  executed  a  deed  to  O'Donohoe,  and  placed  it  in  the  hands 
of  Polk,  to  be  delivered  to  O'Donohoe  whenever  a  decree  for  the  sale  of  the 
property  was  obtained,  and  upon  the  payment  of  the  $1,000  stipulated  to  be 
paid  in  cash;    so  that,  at  the  time  Polk  took  the  property  from  O'Donohoe, 
It  was  not  in  the  power  either  of  the  plaintiff  or  of  O'Donohoe  to  rescind  the 
contract  between  themselves,  and  Polk's  agency  for  the  sale  of  the  property 
had,  in  every  material  sense,  terminated.     Nothing  then  stood  in  the  way 
either  of  O'Donohoe  agreeing  that  Polk  should  take  the  property,  or  of  Polk 
becoming  a  purchaser  from  him.    If  the  sale  to  O'Donohoe  was  an  actual  sale, 
in  good  faith,  so  far  as  Polk  had  any  agency  In  effecting  it — if  the  contract 
between  the  plaintiff  and  O'Donohoe  had  been  so  far  executed,  at  the  time 
Polk  took  0*Donohoe*s  place  in  the  purchase,  that  it  could  not  be  rescinded 
by  either  party  to  it — then  Polk's  agency  in  selling  the  property  did  not  pre- 
vent him  from  purchasing  from  O'Donohoe ;  and  his  failure  to  give  notice  of 
his  purchase,  immediately  upon  its  being  made,  cannot  be  regarded  as  a  fraud 
upon  the  rights  of  the  plaintiff.    A  real  bona  fide  sale  of  the  property,  through 
the  agency  of  Polk,  and  upon  the  terms  prescribed  by  the  plaintiff,  and  which 
sale  was  substantially  completed  between  vendor  and  vendee,  intervened  be- 
tween Polk's  acceptance  of  the  position  of  agent  and  his  purchase  of  the  prop- 
erty from  the  plaintiff's  vendee.    Upon  this  ground,  the  decree  below  can  be 
sustained  without  impairing  in  any  degree  the  rule  that  an  agent  will  not  be 
permitted  to  become  the  purchaser,  without  the  knowledge  or  consent  of  liis 
principal,  of  property  committed  to  him  for  sale." 

It  may  also  be  stated,  as  a  general  rule,  that  in  all  cases  of  the  na- 
ture of  the  one  now  under  consideration  the  decision  depends  upon 
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the  application  to  the  particular  facts  of  the  rule  of  disqualification. 
In  those  cases  where  a  conflict  between  duty  and  self-interest  has  been 
shown,  the  purchase  has  been  held  voidable,  regardless  of  the  man- 
ner in  which  or  by  whom  the  sale  was  made.  Marquam  v.  Ross,  47 
Or.  374,  405,  78  Pac.  698,  83  Pac.  852,  86  Pac.  1.  In  the  present 
case  no  such  conflict  is  made  to  appear.  The  defendant  secured  pur- 
chasers for  the  property,  not,  indeed,  at  the  price  at  which  he  had  been 
authorized  to  sell,  but  at  a  price  in  excess  thereof.  Upon  the  con- 
summation of  the  sale  his  duty  to  his  principals  ceased.  The  sale  was 
consimmiated,  as  we  have  shown,  on  the  17th  of  May,  1905,  and  noth- 
ing then  stood  in  the  way  of  his  agreeing  three  months  thereafter  to 
purchase  an  interest  in  the  property. 

The  judgment  of  the  court  below  is  affirmed. 


(217  Fed.  953) 

CHICAGO,  ST.  P.,  M.  &  O.  BY.  CO.  v.  RORVIG. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  26,  1914.) 

No.  41ia 

1.  Cabbiebs  (§  320*) — Injubies  to  Passengebs — Depot  Platfobm — Obstbuc- 

TZONS — IcB — Negligence — Question  fob  Jubt. 

In  an  action  for  injuries  to  a  passenger  by  falling  on  a  ridge  of  ice  on 
defendant's  depot  platform  as  the  passenger  was  passing  to  his  train, 
whether  the  lee  formed  on  the  platform  on  the  day  of  the  accident,  or 
had  negligently  been  permitted  to  remain  for  one  or  more  days  prior  to 
the  accident,  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1118,  1126,  1149, 
1153,  1160,  1167,  1179,  1190,  1217,  1233.  1244,  1248,  1315-1325 ;  Dec.  Dig. 
§  320.*] 

2.  Evidence  (§  359*) — Photoobaphs — Changed  Situation. 

Where,  immediately  after  plaintiff  had  fallen  on  a  ridge  of  Ice  on  de- 
fendant's depot  platform,  the  ice  was  covered  with  salt,  which  removed 
It,  and  there  was  no  controversy  as  to  the  other  relative  locations  as  dis- 
closed by  the  evidence,  photographs  of  the  platform,  etc.,  taken  two  or 
three  days  after  the  accident,  were  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |§  1509-1512; 
Dec.  Dig.  §  359.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota;   Charles  A.  Willard,  Judge. 

Action  by  Bjorn  Rorvig  against  the  Chicago,  St.  Paul,  MinneapoJ- - 
&  Omaha  Railway  Company.    Judgment  for  plaintiff,  and  defend? 
brings  error.    Affirmed. 

George  W.  Peterson,  of  St.  Paul,  Minn.,  for  plaintiff  in  error. 
Hammond  &  Farmer,  of  St.  James,  Minn.,  and  S.  B.  Wilson,  of 
Mankato,  Minn.,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  TRIEBER  and  REED,  Dis- 
trict Judges. 

SANBORN,  Circuit  Judge.    The  railway  company,  the  defendant 
below,  complains  of  a  judgment  against  it  for  alleged  negligence  in 

*For  other  cases  see  same  topic  A  9  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
133  C.C.A.— 40 
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its  failure  to  remove  an  accumulation  of  ice  from  its  platform  at 
Madelia,  Minn.,  which  the  plaintiff  alleged  caused  him  to  fall  and  to 
break  his  hip  as  he  was  walking  across  the  platform  of  the  station 
to  enter  one  of  defendant's  trains  at  about  noon  on  January  16,  1912. 
The  refusal  of  the  court  below  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant  at  the  close  of  the  evidence,  and  its  refusal  to  re- 
ceive in  evidence  two  photographs  of  the  place  of  the  accident  taken 
two  days  thereafter,  are  specified  as  errors. 

These  facts  were  admitted  or  proved  beyond  dispute  when  the  evi- 
dence was  closed:  The  railroad  of  the  defendant  extended  east  and 
west  past  the  station  at  Madelia,  which  was  on  the  north  side  of  the 
railroad.  On  the  south  side  of  the  station  building  was  a  bay  window, 
and  a  platform  between  the  station  building  and  tihe  track.  Under  the 
eaves  of  the  sloped  roof  over  this  bay  window  there  was,  at  the  time 
of  the  accident,  an  accumulation  of  ice,  upon  which  there  was  a  light 
covering  of  snow.  Plaintiff's  witnesses  testified  that  this  accumulation 
was  a  rough  ridge  sloping  north  and  south  from  Ij/^  inches  to  3  inches 
thick,  about  4  feet  wide  and  8  feet  long.  Defendant's  witnesses  tes- 
tified that  it  was  from  one-half  inch  to  an  inch  thick,  6  inches  wide, 
and  6  feet  long.  The  weather  was  cold  on  the  day  of  the  accident, 
and  for  10  days  before.  The  maximum  temperature  on  that  day  was 
15  degrees  above  zero,  and  the  minimum  temperature  24  degrees  be- 
low zero.  The  mean  maximum  temperature  for  the  first  16  days  of 
January  at  New  Ulm,  15  miles  north  Madelia,  was  7.75  degrees  below 
zero,  and  the  mean  minimum  temperature  was  21.6  degrees  below 
zero.  The  plaihtiflF  purchased  a  ticket  from  Madelia  to  St.  James  from 
the  defendant  and  started  to  enter  his  train,  which  had  arrived,  when, 
as  he  was  walking  towards  it,  he  stepped  on  the  ice,  fell,  and  was 
injured.  After  the  accident  one  of  the  employes  of  the  defendant 
put  salt  on  the  ice,  and  it  was  gone  before  the  night  of  January  16, 
1912. 

The  court  charged  the  jury  that,  if  the  ice  accumulated  on  the  day 
of  the  accident,  they  must  return  a  verdict  for  the  defendant,  but 
that,  if  it  had  been  on  the  platform  so  long  prior  to  that  day  that  the 
defendant  knew,  or  ought  to  have  known,  of  its  presence,  and  if  it  was 
so  rough  and  dangerous  to  passengers  that  persons  of  ordinary  pru- 
dence in  its  situation  would  have  removed  it,  and  the  defendant  either 
knew,  or  ought  to  have  known,  its  character  and  location  before  the 
day  of  the  accident,  they  might  return  a  verdict  for  the  plaintiff,  if 
they  were  of  the  opinion  that  the  defendant  failed  to  exercise  ordinary 
care  to  prevent  injury  to  its  passengers  by  the  accumulation  of  the  ice. 
This  charge  of  the  court  is  not  challenged. 

[  1  ]  "The  position  of  the  defendant,"  writes  counsel  for  the  railway 
company  in  his  brief,  **is  that  plaintiff  slipped  on  newly  made  ice, 
which  had  formed  on  the  day  of  the  accident  by  drippings  from  the 
eaves  of  the  station  building,  which  froze  on  striking  the  brick  plat- 
form, forming  a  slight  ridge  of  slippery  ice."  But  the  question  wheth- 
er the  ice  was  newly  made  on  that  day,  or  had  been  on  the  platform 
for  many  days,  was  the  clear  issue  during  the  trial,  which  the  juiy 
decided  against  the  company.    Unless,  at  the  close  of  the  trial,  the  evi- 
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dence  in  support  of  that  conclusion  was  so  insubstantial  that  it  was  the 
duty  of  the  court,  after  the  verdict,  to  set  aside  the  conclusion  for  want 
of  substantial  evidence  to  sustain  it,  there  was  no  error  in  its  refusal 
to  direct  a  verdict  for  the  defendant.  To  avoid  a  useless  discussion 
in  detail  of  the  evidence  for  the  plaintiff,  it  is  conceded  in  the  discus- 
sion of  this  case  that  the  weight  of  the  evidence  was  that  the  platform 
was  cleared  by  the  defendant's  employes  on  the  morning  of  January 
16,  1912,  before  the  accident,  and  on  the  evening  of  January  17,  1912; 
that  there  was  no  ice  on  the  platform  at  either  of  these  times,  or  for 
days  before;  and  that  the  ice  on  which  the  plaintiff  fell  was  formed 
by  drippings  from  the  eaves  on  the  morning  of  January  16,  1912. 

Notwithstanding  this  concession,  the  record  discloses  the  fact  that 
Mr.  Beaman  testified  that  he  was  the  clerk  of  the  hotel  at  Madelia  at 
the  time  of  the  accident,  that  he  took  the  mail  from  the  train  in  the 
night  every  night  to  the  hotel  on  a  cart  on  runners  or  on  a  sled,  that 
there  was  a  rough  ridge  of  ice  on  the  platform  under  the  eaves  of  the 
station  building  an  inch  and  a  half  thick,  3  feet  wide,  and  12  feet  long 
during  at  least  four  nights  just  preceding  the  accident,  that  he  knew 
this  because  he  saw  it  and  drew  his  sled  over  it  each  night,  that  he 
took  the  sled  over  the  ice,  because  it  ran  more  easily  there  than  over 
the  other  parts  of  the  platform  that  were  free  from  ice,  that  this  ice 
was  in  the  same  condition  during  the  four  nights  just  preceding  the 
accident,  and  that  it  was  gone  after  the  accident.  The  record  also 
discloses  the  fact  that  Mr.  Playfair  testified  that  at  the  time  of  the 
accident  he  was  the  village  marshal  of  Madelia,  that  it  was  a  part 
of  his  duty  to  go  to  the  railroad  station  every  day,  and  he  did  so,  that 
he  was  on  duty  from  1  o'clock  in  the  afternoon  until  3  o'clock  in  the 
morning  each  day,  that  he  was  accustomed  to  help  Mr.  Beaman,  the 
night  clerk  at  the  hotel,  to  draw  his  mail  across  the  platform,  that  they 
ran  the  sled  or  sleigh  over  the  ice  because  it  would  run  easy  there,  that 
at  the  time  of  the  accident  and  for  a  week  or  ten  days  before  that 
time  there  was  a  rough  ridge  of  ice  under  the  eaves  of  the  roof  on  the 
station  platform  an  inch  and  a  half  thick  and  8  or  10  feet  long. 

The  testimony  of  these  two  witnesses  was  too  clear,  positive,  and 
circumstantial  to  be  disregarded  by  the  trial  court.  It  presented  sub- 
stantial evidence  in  support  of  the  finding  of  the  jury,  and  a  conflict 
of  evidence  on  a  material  issue  of  fact,  upon  which  the  plaintiff  had 
the  legal  right  to  their  verdict,  and  there  was  no  error  in  the  refusal 
of  the  court  to  take  the  case  from  the  jury. 

[2]  After  the  situation  of  the  railroad,  the  station  building,  the  plat- 
form, and  other  relative  locations  about  which  there  was  no  contro- 
versy had  been  disclosed  by  the  evidence,  and  the  undisputed  fact  that 
the  ice  on  the  platform  on  the  day  of  the  accident  had  been  removed  on 
that  day  after  the  accident  by  the  use  of  salt  had  been  proved,  the 
defendant  offered  in  evidence  two  photographs  of  the  railroad,  plat- 
form, and  the  station  building,  taken  two  or  three  days  after  the  ac- 
cident, and  evidence  that  the  condition  of  the  platform  was  the  same 
at  the  time  the  photographs  were  taken  that  it  was  at  the  time  of  the 
accident,  except  that  the  salt  had  caused  the  ice  to  disappear,  and  the 
court  rejected  this  evidence.     There  was  certainly  no  error  in  this 
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ruling,  because  when  this  offer  was  made  the  only  material  issues  in 
the  case  were  the  amount  and  condition  of  the  ice  on  which  the  plain- 
tiff fell  and  the  length  of  time  it  remained  on  the  platform,  and  the 
offered  evidence  was  neither  relevant  nor  material  to  any  of  these  is- 
sues. 

There  was  no  error  in  the  trial  of  this  case,  and  the  judgment  below 
is  affirmed. 


(217  Fed.  956) 

MIDLAND  VALLEY  R,  CO.  v.  CONNER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  26,  1014.) 

No.  4063. 

1.  Cabbiers  (§  316*)^lNJUBiE8  TO  Passenoebs — ^NEaLioENcs — Res  Ipsa  Lo- 

QurruR. 

The  happening  of  an  accident  to  a  passenger  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier,  and,  the  passenger  being  in  the 
exercise  of  due  care,  the  burden  rests  on  the  carrier  to  show  that  its 
whole  duty  was  performed,  and  that  the  Injury  was  unavoidable  by  hu- 
man foresight. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  |$  1261,  1262,  1283, 
1285-1294 ;  Dec.  Dig.  §  316.*] 

2.  Cabbiebs  (J  321*) — Injubies  to  Passenoebs — Pleading  and  Pboof — ^Res 

Ipsa  Loquftub — Bubden  of  Pboof." 

Where,  in  an  action  for  death  of  a  passenger,  plaintiff  pleaded  specific 
acts  of  negligence  on  the  part  of  the  carrier,  but  no  allegation  of  gen- 
eral negligence,  an  instruction  submitting  the  doctrine  of  res  ipsa  loquitur, 
and  charging  that  such  doctrine  raised  a  presumption  of  negligence  on 
the  part  of  the  carrier,  and  also  shifted  the  burden  of  proof  to  the  car- 
rier to  show  that  its  whole  duty  was  performed,  etc.,  was  error. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §$  1247,  1326- 
1336,  1343 ;  Dec.  Dig.  |  321.* 

Burden  of  proof  of  negligence  where  passengers  have  been  injured,  see 
note  to  Southern  Ry.  Co.  v.  Myers,  32  C.  O.  A.  23.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma;  John  H.  Cotteral,  Judge. 

Action  by  Jennie  C.  Conner  against  the  Midland  Valley  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Edgar  A.  de  Meules,  of  Muskogee,  Okl.  (Sol.  H.  Kauffman,  of 
Muskogee,  Okl.,  on  the  brief),  for  plaintiff  in  error. 

Horace  Speed,  of  Tulsa,  Okl.,  and  W.  G.  Robertson,  of  Muskogee, 
Okl.  (Lewis  A.  Kean,  of  Muskogee,  Okl.,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN  and  SMITH,  Circuit  Judges,  and  TRIEBER, 
District  Judge. 

SMITH,  Circuit  Judge.  The  Midland  Valley  Railroad  Company, 
hereafter  called  the  defendant,  operates  a  railroad  from  Tulsa,  Okl., 
northwest  through  Osage  county,  in  that  state,  to  Silverdale,  in  Kan- 
sas.   At  Nelagoney  this  road  crosses  a  line  of  the  Missouri,  Kansas 

*For  other  cases  see  same  topic  ft  9  mubibeb  in  Dec.  ft  Am.  Digs.  1907  to  date»  ft  Rep'r  Indexet 
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&  Texas,  which  extends  through  the  county  from  northeast  to  south- 
west. At  Nelagoney  the  defendant's  railroad  extends  approximately 
east  and  west  across  the  Missouri,  Kansas  &  Texas.  Immediately 
southeast  of  the  crossing  is  a  joint  depot  of  the  two  companies.  Jennie 
C.  Conner,  hereafter  called  the  plaintiff,  is  the  widow  of  Joseph  F. 
Conner.  On  June  19,  1911,  Joseph  F.  Conner  came  southwest  on  the 
Missouri,  Kansas  &  Texas  to  Nelagoney.  After  staying  there  to  a 
noon  meal,  he  bought  a  ticket  on  the  defendant's  railroad  to  Paw- 
huska,  the  first  station  to  the  northwest.  The  freight  train  on  which 
he  expected  to  go  was  then  in  the  yard.  The  ticket  agent  of  whom 
he  bought  his  ticket  told  him  that  he  would  have  to  go  down  in  the 
yard  and  get  on  the  train;  "it  wouldn't  stop  here,"  meaning  at  the 
depot.  He  went  down  in  the  yard,  and  attempted  to  get  on  the  ca- 
boose, and  in  doing  so  was  killed.  There  is  a  serious  conflict  in  the 
evidence  as  to  whether  the  train  was  standing  still  when  Mr.  Conner 
attempted  to  enter  it  or  was  in  slow  motion.  There  was  a  verdict 
for  the  plaintiff,  and  the  defendant  sued  out  this  writ  of  error. 

[1]  The  petition  contains  five  specific  allegations  of  negligence,  but 
no  allegations  of  general  negligence.  The  court  instructed  the  jury 
as  follows: 

**The  plaintur  complains  that  the  death  of  her  husband  was  due  to  de- 
fendant's negUgence  in  several  particulars,  but  the  only  ground  which  you 
will  consider  is  in  substance  that  while  the  deceased  was  a  passenger  of  the 
railroad  company,  and  attempting  at  its  invitation  to  board  the  caboose  of 
this  freight  train,  the  defendant,  through  its  agents  and  employes  in  charge 
of  the  train,  negligently  and  without  notice  to  him  moved  the  train  suddenly 
and  quickly,  whereby  he  was  thrown  down  and  dragged  under  it  and  came  to 
his  death. 

"In  this  case,  it  is  incumbent  on  the  plaintiff  to  show  by  a  fair  preponder- 
ance of  the  credible  evidence  that  the  railroad  company  was  negligent  to- 
ward the  deceased  while  in  the  exercise  of  liis  right  as  a  passenger  in  start- 
ing and  moving  the  train.  Under  the  law,  however,  when  it  is  shown  by  the 
evidence  that  a  passenger  is  injured  while  the  duty  for  taking  care  for  his 
safety  rests  upon  a  railroad  company  and  he  is  injured  by  the  operation  of 
its  train,  then  the  presumption  is  that  the  injury  was  due  to  its  negligence, 
and  this  shifts  the  burden  of  proof  upon  the  company  to  show  that  the  injury 
was  not  due  to  its  negligence. 

"The  burden  of  proof  rests  upon  the  plaintiff  to  show  that  the  accident  was 
due  to  the  alleged  train  operation  by  the  defendant;  but,  if  this  is  shown, 
then  the  law  presumes  the  accident  was  due  to  the  negligence  of  the  railroad 
company;  that  is,  a  prima  facie  case  of  negligence  is  made  out  against  the 
company,  devolving  upon  it  the  burden  of  showing  that  the  accident  was  not 
due  to  its  negUgence." 

The  defendant  having  objected  to  the  last  paragraph,  the  court  said : 

"In  view  of  the  exception,  the  court  will  restate  the  burden  here,  so  that 
It  wiU  be  clearly  understood.  The  burden  of  proof  is  on  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that  Mr.  Conner  had  this  invitation  to  gc 
upon  the  caboose  at  the  time  and  place  in  question,  and  that  he  was  injured 
at  the  time,  and  that  he  came  to  his  death  at  the  time,  while  he  was  accepting 
Vie  Invitation  to  go  on  board  of  the  train,  and  that  his  death  was  due  to  the 
operation  of  the  train,  as  alleged  in  the  petition.  The  law  holds  that  where, 
under  such  circumstances,  a  passenger  is  injured  by  the  instrumentality  ol 
the  railroad  company,  and  that  in  this  case  would  be  the  train  operation,  then 
the  presumption  arises  that  the  injury  or  fataUty  was  due  to  the  negligence 
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of  the  company  in  its  train  operation,  so  that  the  burden  then  shifts  oyer  to 
the  defendant  company  to  show  by  a  preponderance  of  the  evidence  that  the 
train  operation  was  not  negligent" 

It  has  been  laid  down  by  the  Supreme  Court  in  Gleeson  v.  Virginia 
Midland  Railroad  Co.,  140  U.  S.  435,  11  Sup.  Ct.  859,  35  L.  Ed.  458, 
that: 

"Since  the  decisions  in  Stokes  v.  SaltonstaH,  13  Pet  181  [10  L.  Ed.  115], 
and  Ranroad  Co.  v.  Pollard,  22  WaU.  341  [22  L.  Ed.  877],  it  has  been  settled 
law  in  this  court  that  the  happening  of  an  injurious  accident  is  in  passenger 
cases  prima  facie  evidence  of  negligence  on  the  part  of  the  carrier,  and  that 
(the  passenger  being  himself  in  the  exercise  of  due  care)  the  burden  then 
rests  upon  the  carrier  to  show,  that  its  whole  duty  was  performed  and  that 
the  injury  was  unavoidable  by  human  foresight  The  rule  announced  in  those 
cases  has  received  general  acceptance,  and  was  followed  at  the  present  term 
in  Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  551  [11  Sup.  Ct  653, 
35  L.  Ed.  270]." 

The  court  was  doubtless  attempting  to  embody  the  maxim,  "Res 
ipsa  loquitur."  It  is  a  matter  of  grave  doubt  as  to  whether  this  rule 
has  any  application  to  this  case.  It  has  been  many  times  held  that 
where  the  plaintiff  alleges  specific  acts  of  negligence,  instead  of  gen- 
eral negligence,  it  has  no  application  whatever.  McGrath  v.  St.  Louis 
Transit  Co.,  197  Mo.  97,  94  S.  W.  872 ;  Roscoe  v.  Metropolitan  St. 
Ry.  Co.,  202  Mo.  576,  101  S.  W.  32;  Beave  v.  St  Louis  Transit  Co., 
212  Mo.  331,  111  S.  W.  52;  Evans  v.  Wabash  R.  Co.,  222  Mo.  435, 
121  S.  W.  36,  and  numerous  other  cases  in  the  Supreme  Court  and 
Court  of  Appeals  of  Missouri ;  West  Chicago  St.  Ry.  Co.  v.  Martin, 
154  111.  523,  39  N.  E.  140;  Chicago  Union  Traction  Co.  v.  Leonard, 
126  111.  App.  189;  Lone  Star  Brewing  Co.  v.  Willie,  52  Tex.  Civ. 
App.  550,  114  S.  W.  186;  Roberts  v.  Sierra  Railway  Co.,  14  Cal.  App. 
180,  111  Pac.  519;  Moore  on  Carriers  (2d  Ed.)  1482,  1485.  But  this 
is  not  the  universally  accepted  rule.  Walters  v.  Seattle  R.  &  S.  R,  Co., 
48  Wash.  233,  93  Pac.  419,  and  the  extensive  note  thereto  in  24  L. 
R.  A.  (N.  S.)  788. 

**Res  ipsa  loquitur"  means  "the  thing  speaks  for  itself."  The  ques- 
tion is,  What  does  it  say  ?  Does  it  say  that  from  the  accident  it  is  pre- 
sumed that  the  company  has  been  negligent  in  every  possible  way,  or 
does  it  say  that  the  presumption  is  that  in  some  way  the  company  has 
been  negligent?  Of  course,  if  the  first  is  what  it  says,  that  is,  the 
company  has  been  negligent  in  every  conceivable  way,  then  the  pre- 
simiption  is  that  it  was  negligent  in  the  very  way  specifically  alleged; 
but  if  the  second  is  true,  if  the  presumption  is  that  in  some  way  the 
company  has  been  negligent,  then  there  is  no  presumption  of  negli- 
gence in  any  particular  way  specified,  and  this  is  true  although,  where 
the  presumption  exists,  the  company  must  show  that  it  was  not  negli- 
gent in  any  way.  The  rule  that  the  evidence  must  correspond  with 
the  allegations  is  as  old  as  the  common  law,  and  if  the  presumption 
is  simply  of  some  negligence  that  caused  the  injury,  and  not  a  negli- 
gence in  all  things,  one  who  specifies  the  negligence  can  find  nothing 
in  the  presumption  to  sustain  the  allegation. 

[2]  But  the  court  not  only  instructed  the  jury  that  this  presumption 
existed,  but  that  it  shifted  the  burden  of  proof.    This  was  in  direct 
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conflict  with  the  opinion  of  the  Supreme  Court  of  the  United  States 
in  Sweeney  v.  Erving,  228  U.  S.  233,  33  Sup.  Ct.  416,  57  L.  Ed.  815, 
which  was  not  published  officially  at  the  time  of  the  trial  of  this  case 
in  the  District  Court. 

It  follows  that  this  case  must  be  reversed,  and  other  points  argued 
will  not  be  considered,  as  the  question  presented  may  not  arise  upon 
another  trial. 

It  is  ordered  that  the  case  be  reversed  and  remanded,  with  directions 
to  set  aside  the  verdict  and  grant  a  new  trial. 


(217  Fed.  969) 

GREAT  NORTHERN  RY.  CO.  V.  HARMAN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    Noveinber  16,  1914.) 

No.  2372. 

1.  RaiIiBoads  (§  376*) — ^Injuries  to  Tbespassebs — ^Last  Cleab  Chance. 

Where  plaintiff,  a  trespasser  on  defendant's  railroad  track,  was  in- 
jured while  endeavoring  to  remove  a  push  car  from  the  track  in  front  of 
an  approaching  train,  the  fact  that  he  was  unlawfully  on  the  track' did 
not  place  him  beyond  the  pale  of  the  law,  nor  relieve  defendant  from  lia- 
bility for  injuring  him,  in  case  the  injury  could  have  been  prevented  by 
the  exercise  of  due  care  on  the  part  of  the  approaching  engineer  after 
plaintifTs  position  of  danger  was  actually  seen  and  appreciated. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f§  1275-1279; 
Dea  Dig.  S  376.*] 

2.  Railboads    (§    381*) — Pebsonb    on   Tback — ^Tbespassebs — Conteibutoby 

Negligence. 

Where  plaintiff,  a  trespasser  on  defendant's  railroad  track,  on  seeing 
an  approaching  train,  attempted  to  remove  a  push  car  from  the  track, 
but  was  unable  to  do  so  in  time  to  prevent  a  collision,  his  attempt  to  re- 
move the  car,  instead  of  exercising  all  his  efforts  to  avoid  personal  in- 
jury, leaving  the  push  car  on  the  track,  was  not  such  contributory  neg- 
ligence, continuing  up  to  the  time  of  the  accident,  as  would  preclude  a  re- 
covery under  the  last  clear  chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  1285-1293; 
Dea  Dig.  §  381.* 

Care  required  of  railroads  as  to  trespassers  on  or  near  tracks,  see  note 
to  LouisviUe  &  N.  R.  Co.  v.  Womack,  97  C.  C.  A.  566.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana;   Geo.  M.  Bourquin,  Judge. 

Action  by  Charles  Harman  against  the  Great  Northern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Veazey  &  Veazey,  of  Great  Falls,  Mont.,  for  plaintiff  in  error. 
Maury,  Templeman  &  Davies,  of  Butte,  Mont.,  for  defendant  in 
error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  plaintiff  had  been  working  as  a  car- 
penter in  the  employment  of  certain  railroad  contractors,  who  were 

*For  other  cases  see  same  topic  &  S  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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engaged  in  relining  a  tunnel  on  the  defendant's  road.  On  being  dis- 
charged from  his  work,  the  plaintiff  took  a  push  car  belonging  to  the 
defendant,  placed  thereon  his  tool  chest,  blankets,  and  personal  bag- 
gage, and,  accompanied  by  another  man,  proceeded  to  push  the  car 
along  the  track  of  the  defendant  from  the  tunnel  to  Basin,  a  station 
where  he  expected  to  take  a  train  in  the  direction  of  Butte.  He 
claimed  the  right  so  to  use  the  push  car  on  the  ground  that  the  rail- 
road track  was  the  only  available  way  to  Basin,  that  if  he  took  the 
county  road  he  would  have  to  wade  a  creek,  he  having  no  money 
with  which  to  pay  for  a  livery  team,  that  the  track  from  the  tunnel 
to  Basin  was  a  general  thoroughfare  for  employes  on  the  tunnel  work, 
and  that  the  push  car  had  regularly  been  used  by  them  in  carrying 
emergency  supplies  from  Basin  to  the  tunnel.  While  on  his  way,  and 
while  he  and  his  companion  were  pushing  the  car  around  a  curve,  the 
plaintiff  saw  a  train  400  or  500  feet  ahead,  approaching  at  a  speed 
variously  estimated  by  the  witnesses  at  from  20  to  45  miles  an  hour. 
While  he  was  diligently  endeavoring  to  remove  the  push  car  and  its 
load  from  the  track,  and  when  he  had  almost  succeeded  in  doing  so, 
the  train  struck  the  push  car,  driving  it  against  the  plaintiff,  and  seri- 
ously injuring  him. 

The  court  below  ruled  that  the  plaintiff  was  at  the  time  of  the  ac- 
cident a  trespasser  upon  the  defendant's  tracks,  and  that  in  using  the 
push  car  as  he  did  he  was  guilty  of  contributory  negligence.  The 
plaintiff's  action  for  damages,  however,  was  tried  upon  the  theory  that 
the  defendant  had  "the  last  clear  chance"  to  avoid  injuring  the  plain- 
tiff, and  that  it  negligently  failed  in  its  duty  so  to  do. 

[1]  It  is  assigned  as  error  that  the  court  denied  the  defendant's  re- 
quest for  a  peremptory  instruction  to  the  jury  to  return  a  verdict  in 
its  favor.  On  a  careful  consideration  of  the  evidence  we  are  not  con- 
vinced that  it  was  error  to  deny  the  request.  There  was  evidence 
tending  to  show  that,  after  the  engineer  of  the  train  discovered  the 
plaintiff's  danger,  he  had  ample  time  in  which  to  bring  the  train  to  a 
stop  before  reaching  the  place  where  the  plaintiff  was.  In  view  of 
such  evidence,  the  question  whether  or  not  the  defendant  was  guilty 
of  negligence  in  the  matter  charged  was  properly  submitted  to  the 
jury. 

The  defendant  contends  that  the  wrongful  and  unlawful  conduct  of 
the  plaintiff,  involving  moral  turpitude,  placed  him  beyond  the  law  of 
care,  and  that  the  defendant  owed  him  no  duty  to  avoid  injuring  him, 
even  after  his  perilous  position  was  seen.  No  authority  is  cited  which 
sustains  so  harsh  a  doctrine.  In  Missouri  &  Pac.  Ry.  Co.  v.  Weisen, 
65  Tex.  447,  the  court  said: 

"A  man  does  not  forfeit  his  life,  or  his  right  to  remain  whole,  by  going 
where  he  has  no  right  to  go,  or  being  where  he  has  no  business." 

Cases  are  cited  in  support  of  the  proposition  that  one  who  is  en- 
gaged in  violation  of  law  cannot  recover  if  his  own  illegal  act  was 
an  essential  element  of  his  case.  In  the  case  at  bar  the  plaintiff  was 
engaged  in  no  violation  of  a  statute.  It  is  true  that  he  was  a  tres- 
passer, but  notwithstanding  that  fact  the  defendant's  employes  in 
charge  of  the  operation  of  the  train  owed  him  the  duty  of  ordinary 
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care  as  soon  as  his  position  of  danger  was  actually  seen  and  appreci- 
ated. A  cause  of  action  arose  in  his  favor,  if  the  defendant  actually 
knew  of  his  peril  and  thereafter  failed  to  exercise  ordinary  care  to 
avoid  injuring  him;  and  the  plaintiff's  contributory  negligence  can- 
not defeat  the  action,  if  it  can  be  shown  that  the  defendant  might  by 
the  exercise  of  reasonable  care  and  prudence  have  avoided  the  con- 
sequences of  that  negligence.  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Chunn  v.  City  &  Suburban 
Ry.  Co.,  207  U.  S.  302,  28  Sup.  Ct.  63,  52  L.  Ed.  219;  TumbuU  v. 
N.  O.  &  C.  R.  Co.,  120  Fed.  783,  57  C.  C.  A.  151 ;  Herr  v.  St.  Louis 
&  S.  F.  R.  Co.,  174  Fed.  943,  98  C.  C.  A.  550;  The  Plymouth,  186 
Fed.  108,  108  C.  C.  A.  217;  St.  Louis  &  S.  F.  R.  Co.  v.  Summers,  173 
Fed.  358,  97  C.  C.  A.  328 ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Taylor, 
196  Fed.  878,  116  C.  C.  A.  440. 

[2]  But  it  is  urged  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  if,  after  seeing  the  approaching  train,  the  pkintiff  remained 
on  the  track  in  an  endeavor  to  remove  the  push  car,  his  carelessness 
in  so  doing  continued  as  a  cause  of  his  injury,  and  that,  therefore,  he 
cannot  recover,  notwithstanding  that  the  defendant  in  the  exercise  of 
reasonable  care  might  have  stopped  the  train  in  time  to  avoid  strik- 
ing him.  The  cases  which  are  cited  to  sustain  this  proposition  do  not 
involve  the  doctrine  of  the  last  clear  chance.  We  do  not  find  that 
what  the  plaintiff  did  under  the  circumstances  shows  such  obvious 
disregard  of  duty  and  safety  as  amounts  to  misconduct  which  the 
courts  should  declare  to  be  negligence  as  a  matter  of  law.  The  ques- 
tion was  clearly  one  for  the  jury.  Linnehan  v.  Sampson,  126  Mass. 
506,  30  Am.  Rep.  692;  Mobile  &  O.  R.  Co.  v.  Ridley,  114  Tenn.  727, 
86  S.  W.  606,  4  Ann.  Cas.  925 ;  Corbin  v.  City  of  Philadelphia,  195 
Pa.  461,  45  Atl.  1070,  49  L.  R.  A.  715,  78  Am.  St.  Rep.  825;  Mary- 
land Steel  Co.  V.  Marnev,  88  Md.  482,  42  Atl.  60,  42  L.  R.  A.  842, 
71  Am.  St.  Rep.  441 ;  Saylor  v.  Parsons,  122  Iowa,  679,  98  N.  W. 
500,  64  L.  R.  A.  542,  101  Am.  St.  Rep.  283 ;  Becker  v.  Louisville  & 
N.  R.  Co.,  110  Ky.  474,  61  S.  W.  997,  53  L.  R.  A.  267,  96  Am.  St. 
Rep.  459;  Pennsylvania  Co.  v.  Langendorf,  48  Ohio  St.  316,  28  N. 
E.  172,  13  L.  R.  A.  190,  29  Am.  St.  Rep.  553. 

The  defendant,  in  view  of  the  obstruction  on  the  track  and  the  plain- 
tiff's peril,  was  in  duty  bound  to  stop  the  train  if  possible.  The  sit- 
uation was  not  like  that  in  which  an  engineer  of  a  train  sees  a  man 
walking  on  the  track  several  hundred  feet  ahead  of  him,  and  has  the 
nght  to  assume  that  the  man  will  get  out  of  the  way.  It  was  a  situ- 
ation in  which  the  engineer  discovered  men  on  the  track  with  a  push 
car,  which  if  it  were  not  removed,  and  the  train  were  not  stopped, 
might  occasion  a  disastrous  collision.  He  saw  that  the  two  men  were 
in  the  act  of  removing  the  push  car,  yet,  according  to  the  plaintiff's 
testimony,  the  speed  of  the  train  had  not  been  perceptibly  diminished 
when  the  collision  occurred.  The  plaintiff  had  knowledge  and  experi- 
ence in  the  handling  of  trains,  as  was  shown  by  the  evidence,  and  on 
seeing  the  approaching  train  may  well  have  assumed  that  it  would  be 
brought  to  a  stop  before  reaching  the  place  where  he  was.  He  was 
acting  in  an  emergency,  with  but  a  moment  for  deliberation,  and  what 
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he  did  was  presumably  for  the  purpose  of  avoiding  injury  to  the  pas- 
sengers on  the  train.  His  conduct  in  so  doing  should  not  be  held  to 
absolve  the  defendant  from  the  duty  of  reasonable  care  under  the 
last  clear  chance  doctrine,  and  it  should  not  be  held  as  matter  of  law 
that  it  was  the  duty  of  the  plaintiff,  on  seeing  the  approaching  train, 
to  betake  himself  to  a  place  of  safety  and  abandon  the  car  on  the 
track,  with  all  the  possible  resulting  consequences.  In  29  Cyc.  523,  it 
is  said: 

*The  law  has  so  high  a  regard  for  human  Ufe  that  it  wiU  not  impnte  neg- 
Ugence  to  an  effort  to  preserve  It,  and  one  who  attempts  to  rescue  another 
from  imminent  danger  is  not  guilty  of  contributory  negUgence,  although  he 
thereby  imperils  his  own  life,  whether  he  is  aware  of  the  danger  or  not, 
where  such  attempt  is  made  in  good  faith,  in  the  beUef  that  he  could  save 
the  life  of  the  person  in  danger  and  avoid  injury  himself,  unless  the  attempt 
be  made  under  circumstances  amounting  to  rashness  or  recklessness  in  the 
Judgment  of  a  man  of  ordinary  prudence.  Error  in  Judgment  at  such  time 
will  not  defeat  recovery." 

The  judgment  is  affirmed. 

(217  Fed.  992) 

W.  H.  McELWAIN  CO.  v.  BULLOCK. 

(Circuit  Court  of  Appeals,  First  Circuit    November  11,  1914.) 

No.  1083. 

1.  Masteb  and  Servant  (§  219*) — Master's  Liability  fob  Injury  to  Sebv- 

ANT — Assumption  of  Risk. 

Plaintiff  for  four  years  had  operated  a  sewing  machine  in  defendant's 
shoe  factory,  above  which  was  an  electric  light  She  arrived  one  morn- 
ing five  minutes  before  time  to  commence  work,  when  it  was  quite  dark, 
and  was  unable  to  turn  on  her  light,  because  the  current  had  not  been 
switched  on  from  below,  which  was  done,  however,  in  two  or  three 
minutes.  In  the  meantime  she  undertook  to  hang  up  her  coat  in  the 
place  provided,  which  required  her  to  step  upon  a  chair  and  from  there 
on  a  bench,  and  in  doing  so  she  placed  the  chair  on  some  shoe  uppers 
which  had  been  left  on  the  floor  by  a  fellow  servant,  and,  the  chair  tUting, 
she  fell  and  was  injured.  Held  that,  in  so  far  as  there  may  have  been 
negligence  in  so  placing  the  coat  hangers  as  to  make  it  necessary  to  climb 
upon  the  bench,  the  risk  was  an  obvious  one,  which  she  knew  and  as- 
sumed; that  she  also  assumed  the  risk  involved  in  moving  around  and 
placing  the  chair  in  the  dark,  which  were  not  required  by  her  employ- 
ment or  properly  incident  thereto. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |S  610- 
624;   Dec.  Dig.  |  219.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

2.  Words  and  Phbases — "Wibe  of  Shoes." 

A  **wire  of  shoes"  is  a  four-pronged  structure  of  wire,  on  which  are 
strung  the  tops  or  uppers  of  shoes. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Hampshire ;  E.  Aldrich,  Judge. 

Action  at  law  by  Elizabeth  M.  Bullock  against  the  W.  H.  McElwain 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

*For  other  cases  see  same  topic  ft  9  nttmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Edward  C.  Stone,  of  Boston,  Mass.  (Sawyer,  Hardy  &  Stone,  of 
Boston,  Mass.,  on  the  brief),  for  plaintiff  in  error. 

Edward  K.  Woodworth,  of  Concord,  N.  H.  (David  W.  Perkins,  of 
Manchester,  N.  H.,  and  Streeter,  Demond,  Woodworth  &  SuUoway,  of 
Concord,  N.  H.,  on  the  brief),  for  defendant  in  error. 

Before  PUTNAM  and  BINGHAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

BROWN,  District  Judge.  This  is  a  writ  of  error  for  review  of  the 
rulings  of  the  District  Court  in  an  action  of  tort,  wherein  the  plain- 
tiff, Elizabeth  M.  Bullock,  here  defendant  in  error,  had  a  verdict. 

Upon  the  trial  before  a  jury  the  defendant,  W.  H.  McElwain  Com- 
pany, at  the  conclusion  of  all  the  testimony,  both  on  behalf  of  plain- 
tiff and  of  defendant,  moved  for  the  direction  of  a  verdict  in  its  be- 
half, on  the  ground  that  the  evidence  was  insufficient  in  law  to  sup- 
port a  verdict  for  the  plaintiff. 

While  there  are  18  assignments  of  error,  we  think  it  sufficient  to 
consider  whether  there  was  error  in  the  refusal  of  defendant's  request 
for  the  direction  of  a  verdict  in  its  favor. 

The  plaintiff,  Elizabeth  M.  Bullock,  was  employed  as  a  vamper  in 
the  shoe  factory  of  W.  H.  McElwain  Company,  at  Manchester,  N.  H., 
and  operated  a  sewing  machine  at  a  bench  whereon  were  a  number  of 
machines,  over  each  of  which  was  suspended  an  ordinary  electric  light. 
The  plaintiff  was  required  to  be  at  work  at  quarter  before  7  o'clock 
a.  m.,  and  arrived  at  the  workroom  at  20  minutes  before  seven,  on 
January  4,  1910,  when  it  was  still  quite  dark. 

The  entrance  to  the  factory  and  the  stairways  were  artificially  light- 
ed, but  there  was  no  artificial  light  in  the  workroom.  The  only  means 
of  artificially  lighting  the  interior  of  the  room  was  by  electric  lights 
suspended  over  each  machine. 

The  plaintiff  testified  that  when  she  entered  the  room  it  was  light 
enough  so  that  she  could  see  and  get  around,  and  could  easily  go  to 
her  machine.  When  she  arrived  at  her  machine  she  reached  up  to 
turn  on  the  light,  but  was  unable  to  do  so  because  the  current  had 
not  been  switched  on  from  the  main  switch  controlling  all  the  individual 

lights  in  this  room,  which  was  situated  in  a  box  beside  the  door  on 
the  lower  floor.  The  key  to  this  box  was  in  the  possession  of  a  fore- 
man, whose  duty  it  was  to  turn  on  the  switch  when  he  came  in  the 
morning.  Plaintiff  testified  that  it  was  so  dark  she  could  not  see  the 
floor  as  she  stood  there. 

[2]  The  plaintiff  then  took  off  her  coat,  and,  for  the  purpose  of 
hanging  it  up  on  hooks,  which  had  been  provided  for  this  purpose  by 
the  company,  on  a  post  back  of  her  machine,  placed  a  chair  against  a 
bench  back  of  her,  stepped  on  the  chair  with  her  coat  upon  her  arm, 
and  was  stepping  from  the  chair  to  the  bench,  when  the  chair  tipped 
and  threw  her  to  the  floor,  inflicting  injuries  to  her  knee.  She  testifies 
that  the  light  was  thrown  on  two  or  three  minutes  after  she  fell,  and 
that  she  looked  around  where  she  had  set  her  chair,  and  saw  what 
is  called  a  "wire  of  shoes."  A  wire  of  shoes  is  described  as  a  four- 
pronged  structure  of  wire,  on  which  were  strung  the  tops  or  uppers 
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of  shoes.  They  were  strung  12  pairs  on  a  wire  by  the  operatives,  and 
as  a  wire  was  finished  it  was,  in  ordinary  course,  thrown  by  the  op- 
erative into  the  aisle  behind  her,  where  it  was  picked  up  by  a  boy. 
Though  she  did  not  so  state  directly,  the  inference  was  suggested  that 
her  chair  had  been  placed  upon  this,  and  for  that  reason  had  tipped. 

There  was  evidence  that  in  order  to  hang  up  her  garments  upon  the 
hooks  provided  for  this  purpose  it  was  necessary  for  her  to  climb  a 
chair  and  step  from  that  to  the  bench,  and  that  no  other  means  were 
provided  for  that  purpose ;  that  she  had  done  this  all  the  time  she  had 
worked  in  this  place — about  4  years. 

On  cross-examination  she  stated  that  she  put  both  feet  on  the  chair, 
and  put  her  right  foot  on  the  bench,  when  the  chair  tipped  over  to 
the  left ;  that  her  knee  hit  the  chair,  and  also  struck  the  floor. 

[1]  The  defendant  in  error  argues  that  the  jury  would  have  been 
warranted  in  finding  that  the  master,  in  the  exercise  of  a  reasonable 
degree  of  care,  should  have  provided  a  place  to  hang  coats  and  hats, 
the  use  of  which  did  not  require  a  climb  upon  a  bench,  or  should  have 
provided  a  method  of  stepping  on  to  the  bench,  involving  the  use  of 
something  less  insecure  than  a  light  kitchen  chair.  It  is  argued,  also> 
that  the  master  was  at  fault  in  a  failure  to  light  the  place  and  to  keep 
the  floor  free  from  obstructions. 

The  jury  were  instructed  in  the  following  language: 

'•You  may  think,  independent  of  the  question  of  lighting,  or  Independent  of 
the  question  of  the  wire  of  shoe  uppers,  that  there  wag  fundamental  fault, 
and  that  the  place  was  unsafe,  and  In  getting  up  there,  either  with  or  with- 
out light,  or  knowing  about  the  string  of  uppers,  or  not  knowing  about  them, 
that  if  the  woman  while  In  the  exercise  of  reasonable  care,  by  reason  of  the 
fundamental  fault  of  furnishing  an  Insecure  and  unsafe  place,  was  injured.  If 
that  is  your  view,  you  have  a  right  to  decide  the  case  upon  that  ground  alone, 
if  that  is  in  accordance  with  your  Judgment.  Some  of  you  may  take  that 
view ;   some  of  you  may  not ;   possibly  none  of  you  wlU  take  that  view." 

As  to  this  branch  of  the  case,  it  is  quite  clear  that,  if  risk  was  in- 
volved in  stepping  from  a  chair  to  a  bench,  it  was  a  risk  which  was 
obvious  to  a  woman  of  27  years  of  age,  who  had  done  this  for  4  years, 
and  that  such  risk  was  known  and  assumed. 

It  remains  to  consider  how  far  this  risk  was  affected,  if  at  all,  by  any 
other  negligence  of  the  master. 

There  is  no  contention  that  the  electric  lighting  system  in  itself  was 
defective.  The  negligence  attributed  to  the  master  is  that  the  light  was 
not  turned  on,  and  that  the  wire  of  shoes  was  not  removed  from  the 
floor. 

Assuming  that  the  absence  of  light  may  have  contributed  to  the  ac- 
cident by  concealing  the  wire  of  shoes  on  the  floor,  or  possibly  making 
uncertain  the  step  from  chair  to  bench,  it  does  not  appear  that  there 
was  any  necessity  for  the  plaintiff  to  attempt  to  place  the  chair  or  to 
step  upon  the  bench  before  the  light  had  been  turned  on.  The  testi- 
mony shows  that  the  electricity  was  turned  on  within  two  or  three 
minutes,  and  before  the  time  at  which  she  was  required  to  go  to  work. 
The  clearing  of  the  wires  of  shoes  from  the  aisles  is  shown  to  have 
been  the  duty,  not  of  the  master,  but  of  a  fellow  servant.  The  risk 
from  moving  about  in  the  dark,  or  from  insecurely  placing  a  chair  in 
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the  dark,  was  not  a  risk  required  by  her  employment,  or  properly  in- 
cident thereto,  but  an  ordinary  and  obvious  risk,  which  was  voluntarily 
assumed. 

We  are  of  the  opinion  that  the  defendant's  request  for  the  direction 
of  a  verdict  should  have  been  granted,  and  that  the  refusal  was  error. 

The  judgment  of  the  District  Court  is  reversed,  the  verdict  is  set 
aside,  and  the  case  remanded  to  that  court  for  proceedings  consistent 
with  this  opinion ;  and  the  plaintiff  in  error  recovers  costs  in  this  court. 


<217  Fed.  965) 

OITY  OF  LEE'S  SUMMIT  et  al.  v.  JEWEL  TEA  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  10,  1914.) 

No.  3960. 

1.  CoHMEBCB  (§  40*) — "Interstate  Commerce" — ^Municipal  Ordinances — Li- 

cense Tax. 

Complainant,  an  Illinois  merchant,  employed  an  agent,  who  solicited 
orders  for  teas  and  coffees  in  defendant  city,  in  Missouri,  sending  the  or- 
ders to  complainant  in  Illinois  by  mail.  The  merchandise  was  put  up  in 
packages  according  to  the  quantities  ordered,  but  without  the  names  of 
the  customers  on  them,  and  shipped  in  one  or  more  cases  to  the  dgent, 
who  alone  had  authority  to  receive  the  goods  from  the  carrier,  and  who 
then  delivered  the  packages  to  the  customers  and  collected  and  remitted 
the  price,  receiving  a  salary  sent  from  complainant.  Heldj  that  the  trans- 
action was  **interstate  commerce,"  and  was  therefore  not  subject  to  an 
ordinance  imposing  a  license  tax  on  vendors  of  teas,  coffees,  and  other 
kinds  of  merchandise  not  otherwise  licensed. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  §§  29,  30;  Dec. 
Dig.  §  40.* 

For  other  definitions,  see  Words  and  Phrases,  B^rst  and  Second  Series, 
Interstate  Commerce.] 

2.  Injunction  (§  105*) — Criminal  Prosecutions. 

Where  city  authorities  bad  arrested  complainant's  agent  several  times, 
and  threatened  to  continue  to  arrest  him  every  time  he  went  there  and 
transacted  business  for  complainant,  because  of  his  failure  to  take  out  a 
license  under  a  local  ordinance,  when  in  fact  the  business  transacted  con- 
stituted interstate  commerce,  the  court  properly  granted  an  injunction 
restraining  further  prosecutions ;  those  pending  being  expressly  excepted 
from  the  decree. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  S§  178,  179; 
Dec.  Dig.  §  105.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri ;   Arba  S.  Van  Valkenburgh,  Judge. 

Suit  in  equity  by  the  Jewel  Tea  Company  against  tfie  City  of  Lee's 
Summit  and  others,  to  enjoin  the  enforcement  of  a  municipal  ordi- 
nance imposing  a  license  on  vendors  of  teas,  coflfees,  etc.  From  a  de- 
cree (198  Fed.  532)  for  complainant,  defendants  appeal.    Affirmed. 

E.  S.  Bennett,  of  Lee's  Summit,  Mo.,  and  Pence  &  Thayer,  of  Kan- 
sas City,  Mo.,  for  appellants. 

L.  E.  Durham,  of  Kansas  City,  Mo.  (Cowherd,  Ingraham,  Durham 
&  Morse,  of  Kansas  City,  Mo.,  on  the  brief),  for  appellee. 

*For  other  cases  see  same  topic  ft  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Before  HOOK  and  SMITH,  Circuit  Judges,  and  AMIDON,  District 
Judge. 

HOOK,  Circuit  Judge.  This  is  an  appeal  from  a  decree  on  final 
hearing  enjoining  the  city  of  Lee's  Summit,  Mo.,  and  its  mayor  and 
city  marshal,  from  enforcing  against  the  Jewel  Tea  Company  a  mu- 
nicipal ordinance  imposing  a  license  charge  of  $1  per  day  upon  ven- 
dors of  teas,  coffees,  etc.,  "selling  at  retail  from  wagon  or  other  vehi- 
cle," and  a  like  sum  where  the  articles  are  sold  **by  solicitor  taking 
orders  for  future  delivery."  The  trial  court  held  that  the  business  of 
the  company  was  in  interstate  commerce  and  therefore  not  subject  to 
the  ordinance.    (D.  C.)  189  Fed.  280;   (D.  C.)  198  Fed.  532. 

[1]  The  Jewel  Tea  Company  is  an  Illinois  merchandising  corpora- 
tion, with  headquarters  at  Chicago,  in  that  state.  It  employed  an 
agent  residing  in  Missouri.  The  agent  canvassed  from  house  to  house 
in  Lee*s  Summit  for  orders  for  future  delivery  of  teas  and  coffees. 
The  orders  taken  were  mostly  for  half-pound  and  pound  lots.  He 
forwarded  the  orders  to  the  company  at  Chicago,  giving  the  quanti- 
ties only,  not  the  names  of  the  purchasers.  At  Chicago  the  company 
put  up  the  goods  in  small  packages  according  to  the  quantities  ordered, 

so  as  to  permit  of  exact  delivery  to  each  purchaser  without  breaking. 
On  each  package  was  marked  its  price,  but  not  the  name  of  the  pur- 
chaser. The  packages  were  then  put  into  a  large  box  or  other  re- 
ceptacle and  shipped  by  freight  to  Lee's  Summit ;  the  company  being 
both  consignor  and  consignee.  When  the  shipment  arrived  at  Lee's 
Summit,  the  agent  received  it,  opened  the  box  or  container,  had  it 
hauled  around  on  a  dray,  delivered  the  packages  unopened  to  those 
who  had  given  the  orders,  and  collected  payment  for  them  on  delivery. 
At  the  same  time  he  solicited  further  orders.  He  made  the  rounds 
about  twice  each  month,  and  by  other  canvassing  endeavored  to  in- 
crease the  trade.  The  agent  remitted  the  moneys  collected  to  the 
company  at  Chicago.  He  had  no  financial  interest  in  the  business, 
save  his  salary,  which  was  paid  from  that  city.  Occasionally  a  pur- 
chaser would  refuse  to  accept  and  pay.  In  such  case  the  package  in- 
tended for  him  was  sent  to  a  branch  house  of  the  company  at  Kansas 
City,  Mo.,  but  all  the  goods  delivered  in  Lee's  Summit  were  shipped 
directly  there  from  Chicago  in  the  way  described. 

These  facts  were  undisputed,  and  they  show  that  the  company  was 
engaged  in  interstate  commerce.  In  a  case  between  the  same  company 
and  the  city  of  Carthage,  Mo.,  involving  substantially  the  same  busi- 
ness method,  the  Supreme  Court  of  that  state  very  recently  so  decided. 
Jewel  Tea  Co.  v.  City  of  Carthage  (Mo.)  165  S.  W.  743.  Answers  to 
the  various  arguments  of  appellants  to  the  contrary  may  also  be  found 
in  Stewart  v.  Michigan,  232  U.  S.  665,  34  Sup.  Ct.  476,  58  L.  Ed.  786 
Crenshaw  v.  Arkansas,  227  U.  S.  389,  33  Sup.  Ct.  294,  57  L.  Ed.  565 
Rogers  v.  Arkansas,  227  U.  S.  401,  33  Sup.  Ct.  298,  57  L.  Ed.  569 
Dozier  v.  Alabama,  218  U.  S.  124,  30  Sup.  Ct.  649,  54  L.  Ed.  965,  28 
L.  R.  A.  (N.  S.)  264 ;  Rearick  v.  Pennsylvania,  203  U.  S.  507,  27  Sup. 
Ct.  159,  51  L.  Ed.  295;  Caldwell  v.  North  Carolina,  187  U.  S.  622, 
23  Sup.  Ct.  229,  47  L.  Ed.  336.    Stewart  v.  Michigan,  supra,  is  much 
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like  the  case  at  bar.  Whether  a  previous  practice  of  the  company 
would  have  subjected  it  to  the  ordinance  need  not  be  determined.  It 
had  been  abandoned,  and  the  company  had  a  right  to  adopt  that  pre- 
sented here.    It  was  not  subterfuge  to  do  so. 

It  is  also  urged  that  the  case  does  not  involve  the  requisite  juris- 
dictional sum  or  value.  It  was  sufficiently  alleged  in  the  verified  bill 
of  complaint  and  denied  in  the  unverified  answer.  The  city  attorney 
filed  an  affidavit  for  use  in  opposition  to  an  application  for  a  tempo- 
rary injunction,  briefly  stating  that  the  amount  in  dispute  was  less 
than  the  sum  or  value  required.  There  was  no  plea  to  the  jurisdic- 
tion. The  equity  rules  of  February  1,  1913  (198  Fed.  xix-xlii,  115 
C.  C.  A.  xix-xlii),  authorizing  the  making  of  the  objection  by  answer, 
were  not  then  in  force.  But,  passing  the  question  of  practice,  we  think 
the  jurisdictional  condition  may  reasonably  be  gathered  from  the  rec- 
ord, though  no  testimony  was  directed  specifically  to  that  point. 

[2]  It  is  further  urged  that  the  controversy  should  have  been  left 
to  the  state  courts,  where  prosecutions  had  been  begun  and  were  pend- 
ing. But  those  prosecutions  were  excepted  from  the  decree  of  in- 
junction. The  evidence  showed  that  the  city  authorities  had  arrested 
the  agent  of  the  company  several  times,  and  threatened  to  arrest  him 
every  time  he  went  there  and  transacted  business.  The  decree  of  the 
trial  court  was  right.  It  looked  to  the  future,  not  to  pending  prosecu- 
tions in  the  local  courts,  and  was  to  protect  tJie  right  to  engage  in  in- 
terstate commerce. 

The  decree  is  affirmed. 


(217  Fed.  967) 

ILLINOIS   CENT.    B.    CO.   y.    BEHRENS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  8,  1914.) 

No.  2317. 

In  Error  to  the  District  Ck)urt  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana ;   Rufus  E.  Foster,  Judge. 

Action  at  law  by  Joseph  Behrens,  administrator  of  John  Joseph  Behrens, 
deceased,  against  the  Illinois  Central  RaUroad  CJompany.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Reversed. 

See,  also,  192  Fed.  581,  and  233  U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed.  1051, 
Ann.  Cas.  1914C,  163. 

Gustave  Lemle  and  W.  Catesby  Jones,  both  of  New  Orleans,  La^  for  plain- 
tiff in  error. 
Armand  Romain,  of  New  Orleans,  La.,  for  defendant  in  error. 

Before  PARDEE,  Circuit  Judge,  and  MAXEY,  District  Judge. 

PARDEE,  Circuit  Judge.  This  is  an  action  based  on  the  Act  of  Congress 
of  AprU  22,  1908,  c.  149,  35  Stat  65  (Comp.  St  1913,  §§  8657-8665),  known 
as  the  "Employers*  Liability  Act,"  brought  by  the  defendant  in  error,  as  ad- 
ministrator of  John  Joseph  Behrens,  against  the  plaintiff  in  error,  for  dam- 
ages for  the  death  of  his  intestate,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  plaintiff  in  error.  There  was  an  answer  denying  the  averments 
of  the  petition,  and  especially  denying  that  at  the  time  of  the  alleged  injury 
to  John  Joseph  Behrens  either  he  or  the  engine  causing  the  injury  was  en- 
gaged in  interstate  commerce. 

On  the  trial  the  following  facts  were  proved:  John  Joseph  Behrens  was 
killed  in  a  head-on  collision  between  trains  of  the  Illinois  Central  Railroad 
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and  of  the  New  Orleans  Terminal  Companies  during  the  night  of  November 
28,  1009,  in  the  city  of  New  Orleans,  state  of  Louisiana.  The  deceased  was 
at  the  time  of  his  death  in  the  employ  of  the  Illinois  Central  Railroad  Com- 
pany as  a  fireman,  and  was  one  of  a  crew  attached  to  a  switch  engine  that 
operated  exclusively  within  the  city  of  New  Orleans,  state  of  Louisiana.  The 
general  employment  of  said  switching  crew  using  said  engine  was  to  handle 
over  the  company's  tracks  and  other  tracks  In  the  said  dty  of  New  Orleans 
both  Intrastate  and  interstate  commerce  Indiscriminately ;  that  Is,  they  might 
on  one  trip  handle  cars  that  were  brought  Into  the  city  of  New  Orleans  from 
without  the  state  of  Louisiana,  or  a  mixed  train  containing  cars,  either  loaded 
or  empty,  brought  Into  the  city  of  New  Orleans  from  without  the  state  of 
Louisiana,  and  cars  loaded  with  freight  moving  entirely  within  the  state  of 
Louisiana,  and  on  another  trip  a  train  made  up  of  cars,  either  empty  or 
loaded  with  freight  originating  wholly  within  the  state  of  Louisiana  and  mov- 
ing to  a  point  within  said  state. 

At  the  time  of  the  collision  which  resulted  in  Behrens'  death,  the  train  on 
which  Behrens  was  working  consisted  of  the  said  switch  engine  and  13  cars 
loaded  with  sugar  that  originated  in  the  state  of  Louisiana  and  were  destined 
to  another  point  within  the  state  of  Louisiana,  namely,  Chalmette,  La.  At 
Chalmette  said  switching  engine  and  crew  were  to  take  up  other  cars,  either 
loaded  or  empty,  belonging  to  various  railroad  companies,  and  take  them  to 
Harrahan,  La.,  and  there  turn  them  over  to  the  yardmaster,  who  was  to  de- 
liver them  to  various  railroad  systems  to  be  transported  to  points  within  and 
without  the  state. 

The  case  shows  that,  after  the  evidence  had  been  concluded,  the  defendant 
below,  in  the  presence  of  the  jury,  and  before  the  Jury  had  retired  to  consider 
its  verdict,  moved  the  court  to  peremptorily  Instruct  the  Jury  to  find  for  the 
defendant,  for  the  reason  that  the  said  train  upon  which  said  John  Joseph 
Behrens  was  injured  was  purely  an  intrastate  train,  and  therefore  neither 
the  said  John  Joseph  Behrens  nor  the  defendant  company  were  engaged  in 
Interstate  commerce  at  the  time  of  the  alleged  injury,  and  that  the  plaintiff 
suing  in  his  capacity  as  administrator  had  no  right  to  recover.  The  court 
refused  to  grant  the  request  to  so  specially  charge,  and  exceptions  were  duly 
reserved ;  and,  further,  thereafter  the  court  Instructed  the  Jury,  over  the  ob- 
jections and  exceptions  of  the  plaintiff  in  error  as  follows: 

''This  suit  is  brought  under  the  act  of  April  22,  190S,  known  as  the  'Em- 
ployers* Liability  Act'  It  provides  that  every  railroad  while  engaged  in  in- 
terstate commerce  shall  be  liable  in  damages  to  any  persons  suffering  Injury 
while  employed  by  such  carrier  in  such  commerce,  and  in  case  of  death  to 
his  personal  representative  for  the  benefit  of  the  employe's  parents.  I  have 
omitted,  of  course,  a  large  portion  of  the  act  not  material  to  this  case.  The 
testimony  is  undisputed  that  at  the  time  the  accident  occurred  the  deceased 
was  employed  as  a  member  of  the  crew  of  an  Illinois  Central  switching  train, 
or  transfer  train,  composed  of  the  engine  and  13  loaded  cars,  all  of  which 
originated  in  the  state  of  Louisiana  and  were  destined  to  another  point  in  tho 
state  of  Louisiana.  It  is  also  shown  that  the  general  employment  of  this 
switching  crew  was  to  handle  both  intrastate  and  interstate  commerce ;  that 
they  might  on  one  trip  handle  cars  that  were  from  without  the  state,  or  cars 
mixed,  being  both  interstate  and  Intrastate,  and  on  another  trip  a  train  made 
up  of  freight  originating  and  ending  wholly  within  the  state,  as  was  the  case 
when  the  accident  occurred.  On  that  state  of  facts  I  find  as  a  matter  of 
law,  and  so  charge  you,  that  the  deceased  was  entitled  to  the  benefit  of  the 
federal  act,  and  the  only  thing  you  have  to  determine  is  the  question  of  neg- 
ligence on  the  part  of  the  employer,  the  defendant  railroad  company." 

From  an  adverse  verdict  and  Judgment,  the  plaintiff  In  error  brings  the 
case  to  this  court  for  review,  assigning  as  error  the  refusal  of  the  court  lo 
give  peremptory  instruction  In  favor  of  the  defendant,  and  the  charge  actu- 
ally given. 

After  argument  and  submission,  this  court,  desiring  instruction  of  the  Su- 
preme Court  of  the  United  States  for  the  proper  decision  of  the  propositions 
of  law  involved,  stated  the  facts  proved  in  the  case,  and  certified  to  the  Su- 
preme Court  the  following  question,  to  wit:    "At  the  time  of  the  injury  re- 
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suiting  in  the  death  of  John  Joseph  Behrens,  was  he  employed  In  interstate 
commerce  within  the  meaning  of  the  Employers*  Liability  Act  approved  April 
22,  1908?" 

This  question,  so  certified,  has  been  answered  by  the  Supreme  Court  in  the 
negative.  See  Illinois  Central  R.  Co.  v.  Behrens,  233  U.  S.  473-475,  34  Sup. 
Ct  646,  58  U  Ed.  1051,  Ann.  Cas.  1914C,  163.  It  follows  that  the  assign- 
ments of  error  as  noted  were  well  taken,  and  the  case  should  be  accordingly 
reversed. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  set  aside  the  verdict  and  Judgment  heretofore  rendered, 
and  thereafter  proceed  in  accordance  with  the  views  expressed  in  Illinois 
Central  Railroad  Co.  v.  Behrens,  supra. 


(218  Fed.  1) 

HUTTIG  SASH  &  DOOR  CO.  v.  STITT.f 

In  re  TEXAS  PLANING  MILL  &  MFG.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    December  1,   1914.) 

No.  2616. 

1.  Bankbuptot  (§  440*) — **CoNTRovEBSY  Abisinq  IN  Bankbuptct  Pboceed- 

iNG*' — Review — Natube  or  PBOCEEDiNoa 

Where  petitioner  filed  a  claim  for  materials  furnished  a  bankrupt  as 
a  subcontractor,  to  be  used  in  the  construction  of  a  building,  and  also 
claimed  a  lien  on  property  held  by  the  trustee,  the  issue  of  petitioner's 
right  to  a  lien  was  a  controversy  arising  in  the  bankruptcy  proceedings, 
and  therefore  reviewable  by  a  petition  to  superintend  and  revise,  au- 
thorized by  Bankr.  Act  July  1,  1898,  c.  541,  §  24,  subd.  "b,"  30  Stat.  553 
(Comp.  St.  1913,  f  9608),  and  was  not  appealable  imder  section  25,  subd. 
"a"  (section  9609). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |  915;  Dec. 
Dig.  f  440.* 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Contro- 
versy Arising  in  Bankruptcy  Proceeding. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Bankbuptct  (§  440*) — Claim  or  Lien — Disallowance — Mode  of  Review 

— Estoppel. 

Where  a  building  subcontractor  became  a  bankrupt,  and  it  was  agreed 
that  a  materialman,  who  had  furnished  materials  for  the  bankrupt,  should 
file  its  claim  with  the  referee,  together  with  its  claim  of  lien,  and  should 
diligently  prosecute  such  claim  to  final  decision  in  the  bankruptcy  court, 
petitioner  having  done  this,  and  the  referee  having  denied  the  claim  of 
lien,  the  trustee  was  estopped  to  claim  that  the  dispute  as  to  petitioner's 
right  to  a  lien  was  not  a  controversy  arising  in  bankruptcy  proceedings, 
reviewable  by  petition  to  superintend  and  revise,  under  Bankr.  Act,  §  24, 
subd.  "b." 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  915:  Dec. 
Dig.  I  440.*] 

3.  Mechanics*  Liens  (§3*) — Right  to  Lien — Constitutional  Pbovisions. 

Const.  Tex.  art.  16,  §  37,  providing  that  mechanics,  artisans,  and  ma- 
terialmen of  every  class  shall  have  a  lien  on  the  buildings  and  articles 
made  or  repaired  by  them  for  the  value  of  their  labor  done  thereon  or  ma- 
terials furnished  therefor,  and  the  Legislature  shall  provide  by  law  for 

•For  other  cases  see  same  topic  ft  8  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
133C.C.A.— 41        t  Rehearing  denied  January  11,  1915. 
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the  speedy  and  efficient  enforcement  of  such  liens,  gives  a  lien  to  the 
classes  of  persons  therein  named,  which  exists  Independent  of  statute,  so 
that,  though  the  statutes  of  the  state  may  provide  for  liens  in  addition  to 
those  provided  for  by  the  Constitution,  they  cannot  impair  or  detract  from 
the  rights  to  liens  confered  by  the  constitutional  provision. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  S  4;  Dec. 
Dig.  §  3.*1 

4.  Mechanics*  Liens  (§  106*) — ^Right  to  Lien — Materialman. 

Where  a  bankrupt  had  a  subcontract  to  furnish  a  building  contractor 
with  certain  material  and  mlllwork  called  for  by  the  general  contract  for 
the  construction  of  a  building,  to  be  used  by  the  contractor  in  the  work, 
and  the  bankrupt,  though  having  nothing  to  do  with  the  placing  of  the 
material  in  the  building,  in  order  to  perform  its  contract,  contracted  with 
petitioner  to  manufacture  and  furnish  certain  material  and  millwork 
called  for  by  the  bankrupt's  contract  in  accordance  with  details  furnished 
to  petitioner  for  the  manufacture  of  such  materials,  the  same  having 
been  manufactured,  supplied  to  the  bankrupt,  and  used  by  the  contractor 
in  the  building,  petitioner  was  entitled  to  a  lien  under  Const.  Tex.  art.  16, 
§  37,  providing  that  mechanics,  artisans,  and  materialmen  of  every  class 
shall  have  a  lien  on  the  buildings  and  articles  made  or  repaired  by  them 
for  the  value  of  their  labor  done  thereon  or  materials  furnished  therefor. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Cent  Dig.  §  138; 
Dec.  Dig.  §  106.*] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Texas,  in  Bankruptcy; 
Edward  R.  Meek,  Judge. 

Petition  to  superintend  and  revise  an  order  of  the  District  Court  in 
favor  of  J.  W.  Stitt,  trustee  in  bankruptcy  of  the  Texas  Planing  Mill  & 
Manufacturing  Company,  denying  the  right  of  petitioner,  the  Huttig 
Sash  &  Door  Company,  to  a  lien  on  property  held  by  the  trustee.  Pe- 
tition granted,  order  reversed,  and  cause  remanded. 

George  Q.  McGown  and  E.  T.  Murphy,  both  of  Ft.  Worth,  Tex.,  for 
petitioner. 
George  W.  Steere,  of  Ft.  Worth,  Tex.,  for  respondent. 

Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  Dis- 
trict Judge. 

WALKER,  Circuit  Judge.  [  1  ]  We  do  not  think  that  the  motion  to 
dismiss  the  petition  to  superintend  and  revise  is  well  taken.  The 
ground  stated  in  the  motion  is  that  the  proper  remedy  open  to  peti- 
tioner was  an  appeal  under  subdivision  '*a"  of  section  25  of  the  Bank- 
ruptcy Act,  and  not  a  petition  to  superintend  and  revise  under  subdi- 
vision *'b"  of  section  24  of  that  act.  The  claim  filed  by  the  petitioner 
against  the  bankrupt  estate  was  for  the  sum  of  $1,484.30,  $1,157  of 
which  he  claimed  was  secured  by  a  lien  on  property  held  by  the  trus- 
tee in  bankruptcy.  The  total  amount  claimed  was  allowed  as  an  unse- 
cured debt,  but  the  asserted  right  to  a  lien  was  denied.  The  claim 
presented  was  not  rejected,  so  as  to  confer  upon  the  claimant  the  right 
to  appeal  given  by  subdivision  3  of  section  25a  of  the  Bankruptcy  Act. 
Only  the  asserted  right  to  a  lien  for  a  part  of  the  amount  of  the  claim 
was  denied.  In  this  respect  the  case  was  different  from  the  one  con- 
sidered in  Matter  of  Loving,  224  U.  S.  183,  32  Sup.  Ct.  446,  56  L.  Ed. 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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725,  in  which  the  claim,  as  it  was  presented,  was  rejected,  with  the  re- 
sult of  giving  the  claimant  the  right  to  appeal  from  the  judgment  "re- 
jecting a  debt  or  claim,"  etc.  It  is  also  unlike  the  case  of  Coder  v. 
Arts,  213  U.  S.  223,  29  Sup.  Ct.  436,  S3  L.  Ed.  772,  16  Ann.  Cas. 
1008,  in  which  an  appeal  was  held  proper,  as  the  matter  sought  to  be 
reviewed  was  a  judgment  allowing  the  claim  made  and  the  asserted 
lien  for  its  security. 

We  understand  the  opinion  in  the  last-mentioned  case  to  recognize 
the  propriety  of  a  resort  to  a  petition  to  superintend  and  revise  under 
subdivision  "b"  of  section  24  of  the  Bankruptcy  Act,  when  the  claimant 
complains  of  a  supposed  mistake  of  law  made,  not  in  the  rejection  of 
his  claim,  which  in  fact  was  allowed  for  its  full  amount,  but  in  the 
court's  exercise  of  its  incidental  right  to  consider  and  determine  the 
validity  of  the  lien  for  a  part  of  the  amount  of  the  debt  claimed  as- 
serted upon  property  in  the  hands  of  the  bankrupt's  trustee.  The 
claimant  has  no  right  of  appeal  in  such  a  case,  his  claim  as  he  presented 
it  having  been  allowed,  and  he  may  resort  to  a  petition  to  superintend 
and  revise  the  action  of  the  court  in  dealing  with  an  incident  of  that 
claim,  the  asserted  right  to  a  lien.  The  controversy  resulting  from  the 
assertion  of  the  right  to  a  lien  on  the  bankrupt's  property  to  secure 
part  of  the  allowed  debt  owing  by  him  is  to  be  regarded  as  one  arising 
in  the  bankruptcy  proceeding,  within  the  meaning  of  section  24  of  the 
Bankruptcy  Act,  and  the  order  by  which  that  controversy  was  disposed 
of  is  subject  to  review  in  the  manner  provided  for  by  subdivision  "b" 
of  that  section.  Hutchinson  v.  Otis,  190  U.  S.  552,  23  Sup.  Ct.  778, 
47  L.  Ed.  1179;  In  re  Doran,  154  Fed.  467,  83  C.  C.  A.  265;  Holden 
V.  Stratton,  191  U.  S.  115,  24  Sup.  Ct.  45,  48  L.  Ed.  116. 

[2]  Furthermore,  we  think  that  an  agreement,  set  out  in  the  record, 
which  the  bankrupt,  his  trustee,  the  original  contractor,  and  the  claim- 
ant entered  into  before  the  latter  presented  his  claim  against  the  bank- 
rupt estate,  and  in  pursuance  of  which  the  claim  was  presented,  shows 
that  it  was  distinctly  recognized  by  all  parties  that  the  subject  of  con- 
troversy between  the  creditor  on  one  side  and  the  bankrupt  and  his 
trustee  on  the  other  side  was  the  legal  question  of  the  right  of  the 
former,  under  the  state  of  facts  which  was  agreed  upon,  to  the  lien 
claimed,  and  that  it  was  understood  that  that  question  would  be  pre- 
sented as  a  controversy  arising  in  the  bankruptcy  proceeding  on  a  claim 
to  be  filed  by  the  creditor  for  the  full  amount  of  the  debt  due  to  it.  The 
substance  of  one  of  the  provisions  of  that  agreement  was  that  the  cred- 
itor would  in  due  time  file  with  the  referee  in  bankruptcy  a  properly 
proven  claim  for  the  amount  of  its  debt  against  the  bankrupt,  claiming, 
because  of  the  furnishing  of  the  materials  and  millwork  as  above  stat- 
ed, a  mechanic's  and  materialman's  lien  upon  the  building  in  the  con- 
struction of  which  they  were  used  and  upon  the  lot  on  which  that  build- 
ing was  erected,  and  that  it  would  diligently  prosecute  said  claim  to  a 
final  decision  in  the  bankruptcy  court.  In  view  of  that  agreement,  and 
of  the  creditor's  proceedings  in  conformity  with  its  terms,  it  hardly  is 
consistent  for  the  bankrupt  or  its  trustee  to  contend  that  the  action  of 
the  court  in  determining  the  legal  question  in  dispute  was  not  the  dispo- 
sition of  a  controversy  arising  in  the  bankruptcy  proceedings  in  the 
\nanner  contemplated  by  the  parties  to  it,  or  that  that  disposition  of 
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that  legal  question  is  not  subject  to  be  reviewed  on  a  petition  to  super- 
intend and  revise  the  action  of  the  court  in  the  matter  of  law  so  aris- 
ing in  the  bankruptcy  proceeding  on  the  claim  as  it  was  presented  pur- 
suant to  the  agreement.  It  was  in  effect  agreed  in  advance  that  the 
disputed  question  of  law  should  arise  in  the  proceedings  in  bankruptcy 
on  the  creditor's  claim  for  the  full  amount  of  the  debt  owing  to  it,  only 
a  part  of  which  amount  was  claimed  to  be  secured  by  the  asserted  lien ; 
and  the  record  shows  that  it  did  so  arise,  as  contemplated  by  the  par- 
ties. 

The  controversy  in  this  case  is  as  to  the  asserted  right  of  the  claim- 
ant to  a  lien  on  a  building  for  the  price  of  certain  material  and  millwork 
supplied  by  it  under  a  contract  with  the  bankrupt  and  which  was  used 
in  the  construction  of  that  building.  One  McCoy  was  the  original  and 
general  contractor  for  that  building.  Under  a  contract  with  him  the 
bankrupt  undertook  to  furnish  to  him  certain  material  and  millwork, 
called  for  in  the  contractor's  contract  with  the  owner  of  the  building, 
and  to  be  used  by  the  contractor  in  the  construction  of  the  building; 
the  bankrupt  having  nothing  to  do  with  the  placing  of  the  material  and 
millwork  in  the  building.  The  bankrupt,  in  turn,  in  order  to  perform 
its  contract  with  McCoy,  entered  into  an  agreement  with  the  claimant 
whereby  the  latter  undertook  to  furnish  to  the  bankrupt  certain  material 
and  millwork  called  for  by  the  bankrupt's  contract  with  McCoy.  Under 
this  agreement  the  bankrupt  made  and  caused  to  be  made  details  from 
the  plans  and  specifications  of  the  building,  and  supplied  these  details 
to  the  claimant  to  be  observed  by  the  latter  in  the  manufacture  and 
supply  of  the  material  and  millwork  called  for  by  its  contract  with  the 
bankrupt.  The  claimant  manufactured  and  supplied  the  material  and 
millwork  in  accordance  with  those  details,  shipped  the  same  to  McCoy, 
as  directed  by  the  bankrupt,  and  the  things  so  supplied  were  accepted 
by  both  the  bankrupt  and  McCoy  as  being  the  same  as  were  called  for 
by  the  latter's  contract  for  the  building,  and  were  used  and  placed  by 
McCoy  in  the  construction  of  the  building.  The  referee  found  that 
the  claimant  had  complied  with  the  statutory  requisites  for  fixing  a 
lien,  but  denied  it  the  lien  asserted  by  it.  The  order  of  the  referee  to 
this  effect  was  affirmed  by  the  District  Court. 

[3]  Section  37  of  article  16  of  the  Constitution  of  the  state  of  Texas 
provides  that: 

''Mechanics,  artisans  and  materialmen,  of  every  class,  shall  have  a  lien 
upon  the  buildings  and  articles  made  or  repaired  by  them,  for  the  valne  of 
their  labor  done  thereon,  or  material  furnished  therefor;  and  the  Legisla- 
ture shall  provide  by  law  for  the  speedy  and  efficient  enforcement  of  said 
liens." 

This  provision,  as  it  has  been  construed  by  the  Supreme  Court  of  Tex- 
as, gives  a  lien  to  the  classes  of  persons  therein  named,  and  such  lien 
exists  independent  of  any  statute.  That  court  has  expressly  recog- 
nized that  the  provision,  "in  so  far  as  it  gives  a  lien,  is  as  broad  as 
language  can  make  it."  Bassett  v  Mills,  89  Tex.  162,  34  S.  W.  93 ; 
Warner  Elevator  Mfg.  Co.  v.  Maverick,  88  Tex.  489,  30  S.  W.  437,  31 
S.  W.  353,  499.  Statutes  may  provide  for  liens  in  addition  to  those 
provided  for  by  the  Constitution,  but  cannot  impair  or  detract  from  the 
rights  to  liens  which  the  quoted  provision  of  the  Constitution  confers. 
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A  Texas  statute  (article  5621,  Rev.  Civil  Stat,  of  Texas  1911)  provides 
as  follows: 

"Any  person,  or  firm,  lumber  dealer,  or  corporation,  artisan,  laborer,  me- 
cbanic,  or  subcontractor,  who  may  labor  or  furnish  material,  machinery,  fix- 
tures or  tools  to  erect  any  house  or  improvement  or  to  repair  any  building  or 
Improvement  whatever,  ♦  ♦  ♦  within  this  state  under  or  by  virtue  of  a 
contract  with  the  owner  or  his  agent,  truftee,  receiver,  contractor  or  con- 
tractors, upon  complying  with  the  provisions  of  this  chapter,  shall  have  a 
lien  on  such  house,  building,  fixtures,  ♦  ♦  ♦  to  secure  payment  for  the 
labor  done,  lumber,  material,  machinery  or  fixtures  ♦  ♦  ♦  furnished  for 
construction  or  repair." 

In  the  case  of  Bassett  v.  Mills,  supra,  the  question  was  presented 
of  the  right  under  this  statute  to  a  lien  claimed  by  one  who  furnished 
labor  and  material  for  a  building  to  a  subcontractor ;  the  claimant  hav- 
ing had  no  dealing  with  the  original  contractor.  It  is  to  be  noted  that 
the  statute  does  not  in  express  terms  provide  for  a  lien  in  favor  of  such 
a  person.  In  deciding  that  there  was  a  lien  as  claimed,  the  court,  in 
the  course  of  the  opinion  rendered,  said : 

**It  Is  by  no  means  clear  from  this  statute,  standing  alon^  that  laborers  or 
materialmen  contracting  with  a  subcontractor  were  Intended  to  be  Included 
in  its  benefits.  But  section  37  of  article  16  of  our  Constitution  provides  that 
'mechanics,  artisans  and  materialmen  of  every  class,  shaU  have  a  lien  upon 
the  buildings  and  articles  made  or  repaired  by  them  for  the  value  of  their 
labor  done  thereon  or  material  furnished  therefor;  and  the  Legislature  shall 
provide  for  the  speedy  and  efficient  enforcement  of  such  liens.*  This  provi- 
sion, in  so  far  as  it  gives  a  lien.  Is  as  broad  as  language  can  make  it  It  in- 
cludes materialmen  who  furnish  material,  though  to  a  subcontractor,  as  well 
as  those  who  furnish  it  to  an  original  contractor.  This  does  not  prohibit  the 
Legislature  from  providing  for  liens  in  cases  not  mentioned ;  nor,  as  we  have 
held,  does  It  prevent  the  Legislature  from  making  reasonable  regulations  for 
the  enforcement  of  the  liens  provided  for  in  the  section.  But  it  does  not  (?) 
make  it  the  duty  of  the  Legislature  to  provide  a  speedy  and  efficient  remedy 
for  the  enforcement  of  the  rights  conferred.  The  purpose  of  the  act  of  April 
5,  1889,  was  not  only  to  declare  the  liens  created  by  the  Constitution,  and  to 
give  liens  In  other  cases,  but  also  to  provide  a  remedy  by  which  they  could 
be  secured  and  enforced.  The  latter  it  was  their  duty  to  do ;  and  one  of  two 
propositions  Is  true — either  the  act  was  Intended  to  apply  to  tiiose  who  con- 
tracted with  subcontractors,  or  the  Legislature  has  neglected  Its  duty.  If 
the  act  does  not  apply  to  that  class  of  claimants,  then  the  Legislature  has 
omitted  to  confer  upon  them  the  benefits  of  provisions  which  it  has  made  for 
others,  and  has  been  dereUct  in  the  performance  of  a  duty  expressly  im- 
posed by  the  Constitution.  A  faUure  to  obey  a  requirement  of  the  funda- 
mental law,  which  the  members  take  oath  to  support,  should  not  lightly  be 
Imputed  to  the  Legislature ;  and  where  a  statute  is  capable  of  two  construc- 
tions, one  of  which  would  give  effect  to  a  positive  requirement  of  the  Consti- 
tution, and  the  other  would  leave  a  duty  unperformed,  the  former  should  pre- 
vail. If  those  who  deal  with  a  subcontractor  are  included  within  the  provi- 
sions of  the  act,  then  the  plaintiff  in  error  is  entitled  to  a  lien,  not  only  upon 
the  Improvements,  but  also  upon  the  lots  upon  which  they  are  situate."  Bas- 
sett V.  MiUs,  89  Tex.  162,  167,  34  S.  W.  93,  95. 

[4]  While  what  was  decided  in  that  case  was  that  there  was  a  lien 
in  favor  of  all  persons  who  labor  upon  or  furnish  materials  for  the 
work,  whether  the  contract  under  which  this  was  done  was  with  the 
owner,  the  original  contractor,  or  a  subcontractor,  yet  nothing  said  in 
the  opinion  indicates  that  the  lien  would  not  exist  in  favor  of  one  who 
furnished  material  for  use  in  the  building  under  a  contract,  not  with 
either  the  owner,  the  contractor,  or  a  subcontractor,  but  with  another 
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materialman,  who  had  contracted  with  the  original  contractor  to  sup- 
ply material  for  the  building.  On  the  contrary,  the  expressions  used 
in  the  opinion  are  persuasive  in  support  of  the  conclusion  that  the  con- 
stitutional and  statutory  provisions  in  question  are  to  be  so  liberally 
construed  in  favor  of  the  classes  of  persons  sought  to  be  protected  as 
to  make  them  cover  the  case  of  a  materialman  who  furnishes  material 
for  the  construction  of  a  building,  though  he  does  so  under  a  contract, 
not  with  the  owner,  the  contractor,  or  a  subcontractor,  but  with  anoth- 
er materialman  who  had  a  contract  with  the  original  contractor  to  fur- 
nish that  material  for  that  building.  The  materialman  belongs  to  a 
class  provided  for,  if  the  material  he  furnished  was  for  use  in  the  par- 
ticular building  in  which  it  was  in  fact  used.    27  Cyc.  48. 

We  are  of  opinion  that  the  facts  of  the  instant  case  bring  the  claim- 
ant within  the  scope  of  the  provisions  mentioned.  The  materials  he 
supplied  were  manufactured  pursuant  to  details  furnished  to  him  from 
the  plans  and  specifications  of  the  particular  building,  in  the  construc- 
tion of  which  they  were  actually  used.  Materials  manufactured  and 
supplied  in  such  circumstances  are  to  be  regarded  as  furnished,  not  as 
a  manufacturer  or  dealer  furnishes  from  his  stock  goods  to  a  pur- 
chaser, without  regard  to  their  destination  or  the  use  to  which  ulti- 
mately they  may  be  put  by  the  purchaser,  but  for  the  purpose  of  being 
used  in  the  particular  building,  the  plans  and  specifications  presumptive- 
ly exclusively  applicable  to  which  were  conformed  with  in  their  manu- 
facture and  preparation.  The  claimant  could  not  well  have  supposed 
that  the  material  and  millwork  he  furnished  were  to  be  used  otherwise 
than  in  the  structure  the  plans  and  specifications  for  which  were  fol- 
lowed in  their  production.  The  conclusion  is  that  he  was  entitled  to  the 
lien  as  claimed.  Any  other  conclusion  would  hardly  be  consistent  with 
the  broad  and  liberal  provisions  of  the  law  under  which  the  claim  of  the 
right  to  a  lien  is  made. 

The  petition  is  granted,  the  order  of  the  court  below  is  reversed, 
and  the  case  is  remanded  for  further  proceedings  in  conformity  with 
the  conclusions  above  stated. 


(218  Fed.  6) 

HUFF  et  aL  v.  BIDWBLL  et  aL 

MAYOR  AND  COUNCIL  OF  CITY  OF  MACON  et  aL  v.  HUFF  et  aL 

(Circuit  Ck)urt  of  Appeals,  Fifth  Circuit    October  27,  1914.) 

No.  2533. 

1.  Insolvency  (J  188*) — Distbibution  of  Estatb— Cotjnsel  Fees. 

A  court  of  equi^  has  power  to  allow  a  fee  to  the  soUcitor  of  an  in- 
solvent defendant,  whose  estate  is  being  administered,  to  be  paid  from 
the  fund  in  court;  but,  if  it  appears  on  final  distribution  that  the  assets 
are  sufficient  to  pay  all  debts  and  leave  a  surplus,  it  is  not  the  province 
of  the  court  either  to  fix  the  fee  or  to  charge  it  upon  the  fund. 

[Ed.  Note. — For  other  cases,  see  Insolvency,  Cent.  Dig.  |  309;  Dec 
Dig.  §  188.*] 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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2.  Insolvency  (§  109*) — Distribution  of  E3state — ^Interest. 

The  rale  that,  In  the  administration  of  insolvent  estates,  interest  Is 
not  allowed  after  the  commencement  of  the  proceedings,  applies  only  as 
between  creditors  who  stand  upon  an  equal  basis,  and  not  to  a  creditor 
having  a  prior  lien  on  specific  property  in  favor  of  unsecured  creditors, 
nor  where  the  estate  proves  sufficient  to  pay  all  creditors,  with  interest. 

[Ed.  Note. — ^For  other  cases,  see  Insolvency,  Cent.  Dig.  §  173 ;  Dec.  Dig. 
§  109.*] 

3.  Insolvency  (§  185*) — Involuntary  Proceedings — Costs. 

Where  a  temporary  receiver  was  improvidently  appointed  in  a  pro- 
ceeding in  insolvency  against  the  defendant,  the  costs  of  the  receivership 
are  properly  taxable  against  the  complainants  who  procured  it 

[Ed.  Note. — For  other  cases,  see  Insolvency,  Cent  Dig.  {  306 ;  Dec.  Dig. 
f  185.*] 

4.  Insolvency    (§   185*) — Distribution   op  Estate — Costs   op   Collateral 

Litigation. 

Complainants  in  proceedings  in  insolvency  against  a  debtor  were  jus- 
tified in  resisting  payment  of  paving  assessments  against  property  of  the 
defendant,  where  their  validity  was  doubtful,  and  are  not  personally 
liable  for  the  costs  of  such  litigation,  although  they  were  unsuccessful; 
nor  are  they  personally  liable  for  such  assessments  because  of  a  tender 
made  by  them,  and  not  accepted,  which  was  presumably  made  on  behalf 
of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Insolvency,  Cent.  Dig.  §  306 ;  Dec.  Dig. 
{  185.*] 

5.  Insolvency  (|  185*) — ^Administration  of  Estate — Claims  for  Taxes. 

County  and  municipal  taxes,  assessed  upon  property  being  adminis- 
tered by  a  court  in  insolvency  proceedings  against  the  owner,  are  a  part 
of  the  costs  of  administration,  and  cannot  be  required  to  contribute  to 
the  payment  of  solicitors'  fees  awarded  the  complainants,  but  are  enti- 
tled to  payment  in  full,  with  interest 

[Ed.  Note. — ^For  other  cases,  see  Insolvency,  Cent  Dig.  |  306 ;  Dec  Dig. 
§  185.*] 

6.  Insolvency  (§  188*) — Distribution  of  Estate — Costs  and  Expenses. 

Where  a  mortgagee,  made  a  defendant  in  insolvency  proceedings  against 
the  mortgagor,  adopts  such  proceedings  for  the  purpose  of  enforcing  its 
lien,  it  may  properly  be  required  to  contribute  to  the  payment  of  a  so- 
licitor's fee  awarded  to  the  complainants  from  the  fund  in  court 

[Ed.  Note. — ^For  other  cases,  see  Insolvency,  Cent  Dig.  |  309;  Dec. 
Dig.  §  188.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia ;  Emory  Speer,  Judge. 

Suit  in  equity  by  William  L.  Bidwell  and  others  against  William 
A.  Huif  and  others.  From  the  decree  defendants,  as  well  as  the  Mayor 
and  Council  of  the  City  of  Macon  and  the  County  of  Bibb,  as  inter- 
veners, separately  appeal.    Reversed  in  part. 

See,  also,  151  Fed.  563,  81  C.  C.  A.  43;   176  Fed.  174. 

Du  Pont  Guerry  and  Thos.  S.  Felder,  all  of  Macon,  Ga.,  for  appel- 
lants Huff  and  others. 

Walter  G.  Smith,  Andrew  W.  Lane,  N.  E.  Harris,  Walter  A.  Har- 
ris, T.  E.  Ryals,  R.  L.  Anderson,  Alexander  Akerman,  and  J.  E.  Hall, 
all  of  Macon,  Ga.,  opposed. 

Before  PARDEE,  Circuit  Judge,  and  CALL  and  GRUBB,  District 
Judges. 

*For  oUier  cases  oec  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexe* 
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GRUBB,  District  Judge.  This  is  the  fifth  appeal  in  this  case.  The 
cause  now  comes  before  the  court  upon  the  appeal  of  a  number  of  the 
parties  from  the  decree  of  the  court  below  distributing  the  proceeds 
of  the  various  sales  of  the  properties  in  the  possession  of  the  receiver, 
some  made  by  consent  of  the  parties,  and  some  under  the  former  de- 
cree of  the  court  below,  which  was  affirmed  by  this  court  upon  a 
former  appeal.  The  various  appellants  are  the  defendants,  W.  A. 
Huff,  individually  and  as  trustee  for  his  children,  Edison  Huff  and 
Mrs.  Jennings,  also  Edison  Huff  and  Mrs.  Jennings,  individually,  the 
mayor  and  council  of  the  city  of  Macon,  the  county  of  Bibb  and  its 
tax  collectors,  and  the  Scottish-American  Mortgage  Company,  Lim- 
ited.   The  grievances  complained  of  by  each  appellant  are  different. 

The  defendants,  W.  A.  Huff,  Edison  Huff,  and  Mrs.  Jennings,  pre- 
sent the  following  objections  to  the  decree:  (1)  The  defendant  W.  A. 
Huff  complains  of  the  allowance  by  the  court  below  of  a  solicitor's 
fee  to  his  former  solicitor,  Alexander  Proudfit,  out  of  the  surplus, 
if  any,  coming  to  defendant  W.  A.  Huff.  (2)  They  all  complain  of 
the  allowance  by  the  court  below  of  interest  on  the  claims  of  the  plain- 
tiff, and  the  claims  of  the  various  interveners,  including  the  claims  for 
taxes  and  assessments.  (3)  They  all  complain  that  the  decree  failed 
to  tax  the  costs  of  the  temporary  receivership  against  the  plaintiffs, 
as  directed  by  the  opinion  of  this  court  on  a  former  appeal.  (4)  They 
all  complain  that  the  costs  accruing  upon  the  contested  paving  assess- 
ment of  the  city  of  Macon  were  not  taxed  against  the  plaintiffs,  wholly 
or  partly.  (5)  They  all  complain  that  the  plaintiffs  were  not  required 
to  pay  the  paving  assessment,  and  not  the  fund,  by  reason  of  the  tender 
made  by  plaintiffs  upon  the  hearing  of  one  of  the  former  appeals  in 
this  court.  (6)  They  all  complain  that  the  property  known  as  the 
Armory  property  was  not  turned  over  to  them,  its  sale  having  been 
determined  not  to  be  necessary  to  pay  the  defendant's  debts.  (7)  The 
defendants  Edison  Huff  and  Mrs.  Jennings  complain  that  they  were 
not  accorded  a  hearing  before  the  master  or  the  court,  in  the  court 
below,  upon  their  claim  to  a  seventh  interest  each  in  the  proceeds  of 
the  sale  of  certain  of  the  tracts  of  land  sold  under  the  former  decree, 
and  of  a  like  interest  in  certain  of  the  rents  alleged  to  have  been  col- 
lected by  the  receivers  from  certain  of  the  properties  in  their  posses- 
sion, in  which  the  defendants  Edison  Huff  and  Mrs.  Jennings  each 
claimed  an  undivided  interest. 

The  appellant  the  mayor  and  council  of  the  city  of  Macon  complains 
of  the  decree  because  by  its  terms  the  city  was  taxed  with  a  propor- 
tionate part  of  the  solicitor's  fee  allowed  the  plaintiffs  by  the  court 
below,  and  because  no  interest  was  allowed  upon  the  amount  of  its 
paving  assessment  beyond  March  5,  1906,  the  date  mentioned  in  the 
opinion  of  this  court  upon  a  former  appeal. 

The  county  of  Bibb  and  its  tax  collectors  complain  of  the  decree  be- 
cause they  were,  by  its  terms,  required  to  contribute  their  proportionate 
part  to  the  solicitor's  fee  allowed  to  the  plaintiff. 

The  Scottish- American  Mortgage  Company,  as  appellant,  complains 
of  the  decree  for  the  same  reason. 

[1]  Considering  first  the  first  complaint  of  the  defendant  W.  A. 
Huff,  based  upon  the  allowance  of  a  counsel  fee,  fixed  by  the  court 
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below  and  charged  against  the  fund,  to  the  former  solicitor  of  the 
defendant : 

The  original  bill  of  complaint  was  framed  upon  the  theory  that  the 
defendant  W.  A.  Huff  was  insolvent,  and  upon  the  consequent  neces- 
sity of  selling  his  assets  for  the  purpose  of  paying  his  debts.  We  have 
no  doubt  of  the  power  of  a  court  of  equity  to  protect  the  solicitor  of  an 
insolvent  defendant,  whose  assets  are  being  administered  through  the 
court,  in  the  collection  of  a  reasonable  fee  for  the  services  to  the  insol- 
vent, by  charging  it  against  the  fund  being  administered.  In  the  ab- 
sence of  such  authority,  the  insolvent's  solicitor  would  be  without  pro- 
tection; the  court  having  seized  all  the  assets  of  the  insolvent,  and 
there  being  no  other  resort  for  the  collection  of  the  solicitor's  fee  than 
the  fund  in  court.  In  this  case  it  is  not  contended  that  the  fee  allowed 
was  not  reasonable.  The  property  of  the  defendant  sold  for  enough 
to  pay  the  charges  against  him,  by  reason  of  its  enhancement  in  value 
after  the  filing  of  the  bill  and  after  the  determination  of  defendant's  in- 
solvency, so  that  there  is  an  apparent  surplus  at  the  present  time,  which 
may  be  returned  to  the  defendant,  and  out  of  which,  if  not  consumed, 
he  will  be  able  to  pay  his  solicitor.  It  is  clear  that  the  court  would  have 
no  authority  to  fix  and  collect  the  fee  of  a  solicitor  out  of  a  solvent  de- 
fendant, with  the  ability  to  arrange  payment  therefor  himself.  In  such 
a  case  the  collection  of  the  fee  and  its  amount  is  a  matter  of  voluntary 
contract  between  the  defendant  and  his  solicitor,  with  which  the  court 
will  not  interfere.  As  it  is  not  necessary  for  the  court  to  fix  the  fee 
of  defendant's  solicitor  and  make  it  a  charge  on  the  fund  in  court, 
until  it  is  determined  whether  there  will  be  a  surplus  to  be  returned 
to  the  defendant  after  the  payment  of  all  charges  and  costs,  we  do 
not  think  that  the  apparent  insolvency  of  the  defendant,  at  a  pre- 
vious stage  of  the  proceedings,  would  justify  the  court's  intervention 
in  this  respect,  if,  in  fact,  it  turned  out  ultimately  that  there  was  a  sur- 
plus for  the  defendant.  In  this  case,  if  it  turns  out  that  there  is  a  sur- 
plus coming  to  the  defendant  ample  in  amount  to  cover  the  fees  of  his 
solicitors,  we  think  there  should  be  no  fee  fixed  by  the  court  and 
charged  against  and  collected  from  the  fund.  On  the  other  hand,  it 
upon  the  final  distribution  the  apparent  surplus  now  existing  is  ex- 
hausted, and  the  defendant  is  left  without  means  to  pay  his  solicitors, 
then  we  think  the  action  of  the  court  below  in  fixing  a  reasonable  fee, 
and  directing  that  it  be  charged  against  the  fund,  should  be  sustained. 

[2]  2.  The  defendant  W.  A.  Huff,  individually  and  as  trustee,  also 
complains  that  interest  was  allowed  by  the  court  upon  the  claims,  in- 
cluding the  secured  and  unsecured  claims,  and  those  for  taxes  and 
paving,  while  the  property  of  the  defendant  was  held  by  the  court 
for  the  purpose  of  being  subjected  to  the  payment  of  his  debts,  and  es- 
pecially after  its  sale  and  the  deposit  of  the  proceeds  of  the  sales  to 
the  credit  of  the  cause  in  depositories  where  they  drew  no  interest. 

It  is  true  that  in  the  settlement  of  insolvent  estates,  and  as  between 
creditors,  who  stand  on  an  equal  basis  and  none  of  whom  will  receive 
payment  in  full,  as  a  matter  of  convenience,  for  the  purpose  of  distri- 
bution, interest  stops  as  to  all  upon  the  filing  of  the  proceeding.  But 
this  principle  does  not  prevail  as  against  a  creditor  having  a  prior  lien 
on  specific  property,  in  favor  of  one  having  no  such  lien.    First  Na- 
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tional  Bank  v.  Ewing,  103  Fed.  168, 43  C.  C.  A.  150.  Nor  does  it  pre- 
vail where  the  estate  of  the  alleged  insolvent  turns  out  to  be  ample  to 
pay  all  his  creditors  in  full  of  principal  and  interest.  This  is  the  hold- 
ing of  the  Supreme  Court  in  the  recent  case  of  American  Iron  &  Steel 
Co.  V.  Seaboard  R.  R.  Co.,  233  U.  S.  261,  34  Sup.  Ct.  502,  58  L.  Ed. 
949,  distinguishing  such  a  case  from  that  considered  in  the  case  of 
Thomas  v.  Western  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct.  824,  37  L.  Ed. 
663,  cited  and  relied  upon  by  the  appellant.  While  the  allowance  of 
interest  in  favor  of  the  creditors,  while  the  fimd  out  of  which  they 
might  have  been  earlier  paid,  remained  in  the  registry  of  the  court 
drawing  no  interest,  works  a  manifest  hardship  on  the  defendants,  it  is 
one  to  be  attributed  to  a  delay,  partly  at  least,  caused  by  the  defend- 
ants, and  is  one  which  the  court  is  without  power  to  remedy.  The 
former  decree  of  sale  of  January  6,  1906,  affirmed  by  this  court,  pro- 
vided for  the  running  of  interest  on  some,  if  not  all,  of  the  claims,  and 
is  conclusive  in  that  respect  on  the  parties  to  the  cause  on  this  appeal. 
We  think  that  interest  was  properly  allowed  on  all  the  claims,  including 
the  tax  claims  and  paving  assessments,  and  should  continue  to  run  as 
against  defendants  until  they  are  paid. 

[3]  3.  We  think  the  plaintiffs  should  be  taxed  with  the  costs  of  the 
temporary  receivership  in  this  cause,  which  was  held  by  us  to  have 
been  improvidently  granted,  as  was  directed  to  be  done  in  the  opinion 
of  this  court  upon  the  first  appeal  in  the  cause.  Huif  et  al.  v.  Bidwell 
et  al.,  151  Fed.  563,  81  C.  C.  A.  43.  While  the  mandate  may  have  con- 
tained no  specific  direction  as  to  these  costs,  concerning  itself  only  with 
the  costs  in  this  court,  we  think  the  direction  of  the  court  contained 
in  its  opinion  should  have  been  followed  in  the  court  below,  and  that 
the  amount  of  such  costs,  which  have  been  separately  ascertained, 
should  be  deducted  from  the  amounts  commg  to  the  plaintiffs  upon 
the  final  distribution. 

[4]  4.  The  defendant  W.  A.  Huff  also  complains  that  the  costs, 
incurred  in  the  litigation  relating  to  the  validity  of  the  paving  assess- 
ments of  the  city  of  Macon,  were  taxed  against  the  ftmd,  instead  of 
wholly  or  partly  against  the  plaintiffs.  The  contention  in  this  respect 
is  that  the  litigation  was  unsuccessful,  that  the  plaintiffs  tendered  the 
amount  of  the  assessment,  after  having  litigated  it  at  great  expense, 
and  without  benefit  to  the  defendants  or  their  property. 

We  think  the  doubt  concerning  the  validity  of  the  assessment,  in 
view  of  the  then  decisions  of  the  Supreme  Court  of  the  United  States 
with  reference  thereto,  justified  the  plaintiffs  in  making  the  contest, 
though  it  turned  out  to  be  fruitless,  and  that  the  costs  were  properly 
charged  against  the  fund.  The  duty  of  the  plaintifiFs  to  resist  an  ille- 
gal assessment  is  manifest. 

5.  The  claim  is  also  made,  in  this  connection,  that  the  tender  by  the 
plaintiffs  of  the  amount  of  the  paving  assessment  to  the  city  of  Macon 
in  this  court  made  it  the  duty  of  the  plaintiffs  to  pay  the  amount  per- 
sonally and  not  out  of  the  fund.  The  plaintiffs,  in  a  sense,  were  the 
representatives  of  the  fund  being  administered,  and  conducted  the 
litigation  with  reference  to  the  validity  of  the  assessment  in  their  rep- 
resentative capacity,  and  because  of  their  duty  to  resist  an  illegal  as- 
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sessment,  and  m  making  the  tender  will  be  presumed  to  have  intended 
to  make  it  good  out  of  the  fund  or  property,  for  the  benefit  of  which 
the  litigation  had  been  conducted  by  them.  The  opinion  by  this  court 
upon  appeal  from  the  final  decree  of  January  6,  1906,  as  we  construe 
it,  directs  that  it  be  so  paid ;  the  tender  not  having  been  accepted  by 
the  city  of  Macon.  The  court  below  properly  charged  the  amount 
against  the  fund. 

6.  The  defendants,  W.  A.  Huff,  Edison  Huff,  and  Mrs.  Jennings, 
also  complain  because  the  court  failed  to  grant  their  application  for 
the  return  of  what  is  known  as  the  Armory  property ;  it  having  been 
reserved  from  sale  because  of  the  apparent  sufficiency  of  the  other 
property  sold  to  pay  the  debts  and  charges  without  resort  to  it.  This 
surplus,  as  found  by  the  master,  was  approximately  $8,000,  from 
which,  at  that  time,  was  to  be  deducted  only  one-half  of  the  master's 
fee,  amounting  to  $750.  In  view  of  the  additional  charges  against  the 
fund  in  the  way  of  interest  and  costs,  pending  this  appeal,  and  the 
possible  further  delay,  and  reduction  of  the  fund  due  to  it,  and  to  any 
possible  allowance  out  of  it  to  the  defendants  Edison  Huff  and  Mrs. 
Jennings  for  any  interest  they  may  establish  in  any  of  the  lands  sold, 
from  which  the  fund  was  realized,  we  are  not  prepared  to  say  that  it 
clearly  appears  that  the  Armory  property  will  not  have  to  be  resorted 
to  in  the  future  of  the  cause.  It  would  seem  to  depend  upon  wheth- 
er the  parties  proceed  with  the  purpose  of  settling  the  few  remaining 
questions  economically  and  expeditiously,  or  in  the  way  that  seems  to 
have  been  typical  of  the  case  up  to  this  time.  When,  if  at  all,  it  does 
appear  that  any  property  seized  by  the  court  will  not  have  to  be  re- 
sorted to  for  the  purposes  of  the  litigation,  it  should  be  promptly  sur- 
rendered to  the  defendants  by  the  court,  leaving  them  to  settle  what- 
ever interventions  may  then  be  pending  with  reference  to  the  owner- 
ship of  portions  of  the  property  in  a  forum  of  their  selection,  or  that 
of  the  adverse  claimants,  who  have  intervened  in  this  cause,  to  estab- 
lish their  claims. 

7.  The  defendants  Edison  Huff  and  Mrs.  Jennings  also  complain 
because  they  were  not  given  a  hearing  either  before  the  master  or  be- 
fore the  court  upon  their  claim  to  an  undivided  two-sevenths  interest 
in  certain  of  the  lands  sold  under  the  former  decree  of  the  court  below. 
Before  the  decree  of  sale  was  passed,  these  defendants,  who  had  been 
made  parties  defendant,  either  originally  or  theretofore,  applied  to  the 
court  for  leave  to  file  a  cross-bill  against  their  codefendant,  the  Scot- 
tish-American Mortgage  Company,  Limited,  for  the  purpose  of  assert- 
ing a  two-sevenths  interest  in  certain  of  the  lands,  on  which  that  com- 
pany claimed  a  specific  lien  by  a  security  deed,  executed  while  the  de- 
fendants were  minors,  and  claimed  to  have  been  ratified  by  them  on  at- 
taining their  majority.  The  court  below  denied  the  defendants  leave 
to  file  their  cross-bill,  in  the  same  order  expressly  reserving  their  rights 
to  assert  their  claim,  if  any  they  had,  after  sale,  to  the  proceeds  o^f 
the  sale,  in  this  language : 

"It  is  further  ordered  that  said  respondents  have  leave  to  file  appropriate 
proceedings  and  set  up  their  rights,  if  any,  to  any  portion  of  the  fund,  arising 
trom  the  sale  of  the  property,  in  which  they  claim  an  interest" 
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In  his  opinion,  denying  leave  to  file  the  cross-bill,  the  District  Judge 
said: 

**The  court,  perhaps,  might  be  justified  in  holding  that  sinc?e,  with  fnU 
knowledge  of  their  rights  during  the  pendency  of  the  main  litigation,  they 
failed  by  proper  proceedings  to  seek  the  relief  now  claimed,  they  are  barred 
from  seeking  it  now.  However,  leave  to  file  pleadings,  appropriate  to  protect 
their  alleged  interests  even  after  final  decree,  would  seem  under  the  circum- 
stances within  the  discretionary  power  of  a  court  of  equity,  and,  as  stated, 
such  leave  will  be  allowed." 

In  pursuance  of  this  determination,  the  court  below  incorporated 
in  the  final  decree  a  provision  to  the  effect  that: 

"Nothing  herein  provided  with  reference  to  the  payment  of  costs  and  ex- 
penses shall  apply  to  the  one-seventh  interest  to  which  Mattie  J.  C.  Jennings, 
formerly  Huff,  and  Edison  Huff  may  be  respectively  entitled  after  the  pay- 
ment of  the  taxes  against  the  properties  in  which  they  are  respectively  inter- 
ested, and  after  the  payment  of  any  specific  liens  against  such  property ;  but 
the  entire  and  unincumbered  title  to  all  of  the  properties  shall  be  sold,  and 
the  said  Mattie  J.  O.  Jennings,  formerly  Huff,  and  the  said  Edison  Huff, 
shaU  receive  their  respective  shares  of  the  proceeds  without  diminution,  ex- 
cept for  taxes  and  the  payment  of  such  spet^lfic  Uens  as  are  chargeable  against 
the  properties  in  which  they  are  Interested." 

In  pursuance  of  this  decree  all  the  properties,  except  the  Armory 
property,  have  been  sold  in  their  entirety  and  free  from  liens.  No 
sales  were  made  under  the  decree  until  the  year  1909 ;  it  having  been 
appealed  from  by  the  defendants.  Prior  to  September  20,  1909,  the 
defendants  Edison  Huff  and  Mrs.  Jennings  filed  a  petition  for  the 
allowance  of  a  rule  nisi,  to  be  served  on  all  parties  to  the  cause,  to 
show  cause  why  the  receivers  should  not  be  directed  to  pay  to  the 
defendants  their  respective  interest  in  the  funds  in  their  hands.  The 
application  was  denied  by  the  court  below  on  September  20,  1909,  as- 
signing as  a  reason  that  it  should  be  postponed  until  the  whole  fund 
was  ready  for  distribution.  The  bulk  of  the  property  was  not  sold 
until  December,  1909.  Again  on  June  24,  1911,  the  defendants  Edi- 
son Huff  and  Mrs.  Jennings  filed  another  application  to  have  paid  to 
them  their  interest  in  the  funds  in  the  hands  of  the  receivers,  arising 
from  the  sales  of  lands  and  the  rents,  accruing  to  their  claimed  two- 
sevenths  interests.  On  July  6,  1912,  the  said  defendants  filed  with 
the  master,  to  whom  the  matter  of  distribution  had  been  referred  for 
report,  certain  requests  for  the  recognition  of  their  two-sevenths  in- 
terest in  the  funds  in  the  hands  of  the  receivers.  The  master's  report 
allowed  the  defendants  a  two-sevenths  interest  in  what  is  known  as 
the  Kimball  House  property  and  in  two  tracts  of  what  is  known  as 
the  Vinesville  property,  amounting  to,  after  proper  deductions  for 
taxes,  $6,110.76,  and  reported  to  the  court  that  under  the  then  state 
of  the  pleadings  there  was  no  adjudication  that  Edison  Huff  and  Mrs. 
Jennings  were  entitled  to  any  further  interest  in  the  fund  in  court, 
assigning  as  a  reason  for  his  conclusion  that  the  final  decree,  to  which 
they  were  parties,  recognized  their  two-sevenths  interest  in  the  pro- 
ceeds of  the  Kimball  House  and  two  tracts  of  the  Vinesville  property, 
but  disposed  of  all  the  other  property  of  the  defendant  W.  A.  Huff, 
individually  and  as  trustee,  and  the  master  also  reported  that  the 
petition  of  Edison  Huff  and  Mrs.  Jennings  for  two-sevenths  interest 
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was  then  pending  before  the  court.  The  decree  of  distribution,  from 
which  the  present  appeal  is  taken,  followed  the  master's  report,  and 
allowed  the  defendants  Edison  Huif  and  Mrs.  Jennings  an  interest 
only  in  the  Kimball  House  and  the  two  tracts  of  the  Vinesville  prop- 
erty. 

No  reason  is  assigned  in  the  decree  of  distribution  for  the  court's 
decision.  We  do  not  think  the  effect  of  the  final  decree  was  to  ad- 
judicate that  the  defendants  Edison  Huff  and  Mrs.  Jennings  had  no 
interest  in  any  of  the  tracts  sold,  except  the  Kimball  House  and  two 
Vinesville  tracts.  As  we  construe  it,  there  was  no  adjudication  that 
Edison  Huff  and  Mrs.  Jennings  had  any  interest  in  any  one  of  the 
tracts  sold.  That  question  was  expressly  reserved  for  determination 
until  after  the  sale  was  had  under  the  final  decree  both  by  the  former 
orders  of  the  court  and  by  the  provisions  of  the  decree  of  sale  itself, 
and  defendants  were  given  leave  to  then  assert  their  claims  to  the  pro- 
ceeds of  the  sales.  The  final  decree  disposed  of  the  interest  of  the  de- 
fendants Edison  Huff  and  Mrs.  Jennings  in  the  Kimball  House  and 
Vinesville  properties,  as  well  as  it  did  in  all  the  other  tracts.  Their 
interests  in  all  the  tracts  were  directed  to  be  sold,  without  distinction, 
under  that  decree,  and  the  proceeds  to  be  distributed  as  directed.  If 
the  court  should  thereafter  sustain  the  claims  of  the  defendants  Edi- 
son Huff  and  Mrs.  Jennings  as  to  any  or  all  the  tracts  so'ld,  the  de- 
cree of  sale  reserved  to  them  the  right  to  be  paid  out  of  the  proceeds 
of  the  sale.  The  adjudication  of  their  interests  in  all  the  tracts,  in- 
cluding the  Kimball  House  and  Vinesville  tracts,  was  postponed  for 
future  determination.  The  lien  of  the  plaintiff  Bidwell  was  confined 
to  a  five-sevenths  interest  in  the  Kimball  House  tract,  and,  in  direct- 
ing the  sale  of  this  tract  to  satisfy  BidweH's  lien,  a  five-sevenths  inter- 
est only  was  directed  to  be  sold,  for  the  lien  extended  to  no  more. 
So  with  the  two  Vinesville  tracts,  a  five-sevenths  interest  only  in  which 
were  mortgaged  to  the  defendant  the  Scottish-American  Company. 
The  order  of  sale  to  enforce  the  specific  lien  of  the  Scottish-American 
Company  was  limited  to  a  five-sevenths  interest,  because  the  lien  of 
that  company  covered  no  greater  interest.  When  the  decree  came 
to  order  the  sale  for  general  distribution,  it  directed  the  sale  of  the 
entire  interest  in  all  the  tracts,  including  the  Kimball  House  and  Vines- 
ville tracts,  and  not  merely  an  undivided  five-sevenths  interest  in  any. 
It  was,  therefore,  neither  an  adjudication  of  a  two-sevenths  interest 
in  the  defendants  Edison  Huff  and  Mrs.  Jennings  to  the  Kimball 
House  and  Vinesville  tracts,  nor  an  adjudication  of  a  lack  of  interest 
in  those  defendants  in  the  remaining  tracts,  because  they  were  by  the 
decree  of  sale  disposed  of  in  their  entirety.  In  fact,  all  the  tracts  were 
disposed  of  in  their  entirety,  and  in  the  absence  of  a  clause  reserving 
defendants'  rights  to  assert  their  claim  to  the  proceeds,  they  would 
have  been  concluded  by  it,  as  to  their  alleged  interest  in  all  the  tracts, 
including  the  Kimball  House  and  Vinesville  tracts,  an  interest  in  which 
was  allowed  them  by  the  court  below. 

The  twentieth  clause  of  the  decree  preserved  their  right  to  assert 
their  interest  in  each  tract  sold,  in  spite  of  the  sale,  and,  if  established, 
to  be  paid  their  interest  from  the  proceeds.    Before  and  after  the  sale 
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they  made  application  to  the  court  and  to  the  master  for  a  hearing  as 
to  their  interest  in  certain  of  the  tracts,  other  than  the  three  in  which 
they  were  allowed  an  interest,  and  a  hearing  was  denied  them,  both 
by  the  master  and  the  court.  If  they  have  the  interest  they  assert,  it 
should  not  be  subjected  to  pay  the  debts  of  their  father,  for  which 
they  are  not  responsible.  Unless  they  are  accorded  an  opportunity  to 
establish  their  claim,  it  is  clear  this  injustice  may  befall  them.  For 
this  reason,  we  deem  it  imperative  to  remand  the  case,  with  directions 
to  the  court  below  to  recommit  to  the  master  for  the  purpose  of  ena- 
bling the  master  to  grant  the  defendants  Edison  Huff  and  Mrs.  Jen- 
nings an  opportunity  to  be  heard  upon  the  claims  they  assert  to  the 
fund  in  court.  These  same  defendants,  by  virtue  of  their  claimed  two- 
sevenths  interest  in  certain  of  the  tracts  sold,  claim  a  like  interest  in 
the  rents  collected  by  the  receivers  from  those  tracts,  and  filed  a  pe- 
tition for  their  allowance,  and  a  request  with  the  master  to  that  ef- 
fect. The  master  took  no  action  upon  their  petition  and  request,  and 
no  allowance  was  made  to  the  defendants  on  this  account  in  the  decree 
appealed  from.  The  right  of  these  defendants,  arising  from  rents 
collected  by  the  receivers,  should  be  inquired  into  by  the  master  also 
upon  the  recommittal  of  the  case  to  him. 

[6]  Coming  to  the  appeals  of  the  appellants  other  than  those  al- 
ready mentioned,  their  contention  is  that  they  were  improperly  made 
to  contribute  to  the  solicitor's  fee  allowed  the  plaintiffs;  each  being 
assessed  for  that  purpose  10  per  cent,  of  the  amount  of  the  claim. 
We  think  it  clear  that  the  claims  for  taxes  and  for  the  paving  assess- 
ment should  not  have  been  made  to  contribute  to  this  end.  These 
claims  were  first  liens  on  the  respective  tracts,  and  should  have  first 
been  paid  out  of  any  available  funds,  as  they  currently  accrued.  We 
are  unable  to  see  how  the  tax  claimants  can  be  Said  to  have  benefited 
by  the  litigation.  They  did  not  stand  on  the  basis  of  creditors,  but,  at 
least  such  as  accrued  after  the  filing  of  the  bill,  were  part  of  the  costs 
of  the  preservation  of  the  property  while  in  the  custody  of  the  court, 
and  would  have  been  properly  treated  as  part  of  the  costs  of  adminis- 
tration of  the  insolvent  estate.  We  think  they  should  all  be  paid,  with 
interest  from  the  time  an  execution  could  be  legally  issued  for  their 
collection,  and  until  payment,  and  without  deduction  of  any  kind.  We 
do  not  think  that  the  recital  of  the  amount  due  the  city  of  Macon  in 
the  former  opinion  of  this  court,  which  included  interest  only  till 
March  5,  1906,  was  intended  to  deprive  the  city  of  interest  to  the  date 
of  actual  payment.  It  was  undoubtedly  contemplated  by  this  court 
that  the  amount  found  ^ue  would  be  presently  paid,  as  directed  by  the 
decree.  As  it  has  not  yet  been  paid,  we  can  see  no  reason  for  disallow- 
ing interest  to  the  city,  when  it  has  been  allowed  to  all  other  claimants, 
some  of  whose  claims  were  subordinate  to  the  city. 

[B]  Coming  to  the  contention  of  the  Scottish-American  Mortgage 
Company  that  it  should  be  relieved  from  contributing  to  the  solicitor's 
fee  allowed  the  plaintiffs,  its  original  attitude  in  the  litigation  entitled 
it  to  such  relief.  It  was  brought  into  the  litigation  involuntarily,  with 
the  purpose  of  subjecting  the  equity  of  redemption  in  the  lands  on 
which  it  had  a  lien  to  the  debts  of  the  defendant  W.  A.  Huff.    Its  lien 
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had  been  reduced  to  judgment  in  the  state  court,  and  the  only  thing 
left  for  it  to  do  was  to  sell  the  property  under  execution  issued  upon 
its  judgment.  Its  lien  was  prior  to  all  other  liens,  except  that  for 
taxes.  If  this  attitude  had  continued  until  the  present  stage  of  the 
litigation,  it  is  clear  that  the  involuntary  contribution  exacted  of  it 
would  have  been  improper.  Subsequently,  however,  it  changed  its  in- 
voluntary attitude,  and  seems  to  have  joined  with  the  plaintiffs  in  seek- 
ing the  redress  prayed  for  in  the  bill  of  complaint.  It  was  given  re- 
lief on  the  final  decree  in  the  lower  court,  and  on  appeal  from  that 
decree  to  this  court,  while  not  made  a  party  to  the  appeal,  it  was  al- 
lowed to  and  did,  through  its  solicitors,  file  a  brief  in  support  of  the 
final  decree  and  asking  its  affirmance.  In  this  brief  it  was  stated  that 
it  was  "one  of  the  principal  parties  to  the  cause,  while  pending  in  the 
Circuit  Court,"  and  "that  it  is  vitally  interested  in  upholding  the  decree 
rendered  in  the  cause,  having  by  far  the  largest  interest  in  the  subject- 
matter,  and  in  the  result  of  the  litigation."  It  also  recites  that  both 
appellants  and  itself  were  originally  defendants  in  the  cause,  but  that 
"in  the  course  of  the  litigation  appellants  instituted  a  severe  attack  up- 
on the  Scottish-American  Company,  Limited,  which  was  eventually 
determined  against  the  appellants,  and  the  issues  raised  were  decreed 
in  favor  of  the  Scottish-American  Mortgage  Company,  Limited." 
These  recitals  from  its  brief  show  an  adoption,  as  its  own,  of  the  liti- 
gation into  which  it  was  originally  brought  unwillingly,  perhaps,  and 
the  use  of  that  litigation  by  it  for  its  own  benefit  and  purposes.  It  was 
benefited  by  the  decree  in  two  respects.  It  was  enabled  to  convert  its 
lien  into  money  through  it,  without  further  proceedings  in  the  state 
court,  and  it  also  was  enabled  to  eliminate  the  claim  of  Edison  Huff 
and  Mrs.  Jennings  to  an  undivided  two-sevenths  interest  in  part  of  the 
lands  upon  which  it  had  a  lien.  The  extent  of  the  benefit,  as  compared 
with  that  derived  by  the  plaintiffs  and  other  claimants  and  interveners, 
is  difficult  of  determination ;  but,  if  reference  is  had  to  the  brief  re- 
ferred to,  its  own  estimate  of  that  benefit  would  have  justified  the 
court  below  in  calling  upon  it  for  at  least  an  equal  contribution  with 
other  parties  to  the  litigation.  Having  adopted  the  litigation  for  its 
own  purposes,  we  do  not  think  the  court  was  called  upon  to  determine 
the  amount  of  benefit  derived,  and  so  proportion  the  assessment,  but 
might  assume  that  it  received  an  equal  benefit  with  the  other  litigants. 
The  foregoing  discussion  disposes  of  the  contentions  of  the  various 
appellants.  The  conclusions  reached  by  us  require  a  reversal  of  the 
decree  appealed  from,  for  the  purpose  of  allowing  the  defendants  Edi- 
son Huff  and  Mrs.  Jennings  to  assert  their  interests  in  the  fund  in 
court,  arising  out  of  their  claims  to  undivided  interests  in  some  of  the 
properties  sold  under  the  decree  and  in  the  rents  collected  therefrom 
by  the  receivers.  A  modification  of  the  decree  appealed  from  would 
have  accomplished  what  we  have  decided,  in  other  respects,  and  its  af- 
firmance, as  modified.  The  reversal  of  the  decree  will  necessarily 
cause  a  further  delay  in  final  distribution.  The  only  remaining  matter 
of  contest,  which  requires  the  reversal  of  the  decree  and  the  remand  of 
the  cause,  is  largely  one  between  the  defendant  W.  A.  Huff  and  his 
children,  the  defendants  Edison  Huff  and  Mrs.  Jennings,  who  are  rep- 
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resented  on  this  appeal  by  the  same  counsel.  This  is  true,  at  least,  if, 
after  allowance  to  the  defendants  Edison  Huff  and  Mrs.  Jennings,  and 
after  taking  into  consideration  the  Armory  property,  there  still  re- 
mains a  surplus,  after  the  payment  of  all  debts  and  charges,  equal  to  the 
undivided  two-sevenths  interest  of  the  defendants  Edison  Huff  and 
Mrs.  Jennings.  It  would  manifestly  be  to  the  interest  of  these  two  de- 
fendants, if  this  be  the  situation,  not  to  insist  upon  the  further  litiga- 
tion as  to  their  claim  to  the  two-sevenths  interest,  and  thereby  prevent 
the  further  delay  anc^  expense  necessary  in  case  of  a  remand  of  the 
case,  and  they  would  also  thereby  acquire  the  immediate  possession  of 
the  Armory  property.  In  that  event  the  intervention  of  the  repre- 
sentatives of  Alexander  Proudfit  should  be  dismissed  without  prej- 
udice and  without  costs,  in  view  of  the  apparent  insolvency  of  the  de- 
fendant W.  A.  Huff  when  it  was  filed.  The  decree  of  distribution, 
on  application  to  this  court,  could  be  modified  in  other  respects  in  con- 
formity with  this  opinion,  and,  as  modified,  affirmed,  and  the  Armory 
property  surrendered  to  the  defendants,  and  the  pending  interven- 
tions affecting  it  dismissed,  without  prejudice  to  the  rights  of  the 
interveners  to  assert  their  claims  in  independent  proceedings,  if  so  ad- 
vised, and  the  surplus  paid  over  to  the  defendants. 

In  order  that  the  injury  from  the  delay  may  be  as  little  as  possible, 
in  the  event  the  case  is  remanded,  there  should  be  a  partial  distribu- 
tion of  claims  having  priority,  especially  those  for  taxes  and  paving 
assessments  and  that  of  the  Scottish-American  Mortgage  Company, 
Limited,  as  soon  after  the  cause  is  remanded  to  the  court  below  as  is 
possible,  and  the  cause  should  be  promptly  recommitted  to  the  master 
to  enable  him  to  hear  and  to  determine  the  claims  of  the  defendants 
Edison  Huff  and  Mrs.  Jennings  for  their  alleged  interest  in  tlie  corpus 
of  certain  of  the  properties,  and  in  the  rents  thereof,  and  after  such 
hearing,  and  the  report  of  the  master  thereon,  to  be  proceeded  with  by 
a  decree  distributing  the  remaining  fimd  in  conformity  with  the  opin- 
ion of  this  court.  The  costs  of  this  court,  in  view  of  the  complicated 
situation  presented  by  the  many  appeals  from  the  decree  and  the  dis- 
cretion permitted  the  court  in  the  matter  of  costs,  to  be  taxed  against 
the  fund  in  the  registry  of  the  court,  except  those  accruing  upon  the 
appeal  of  the  Scottish-American  Mortgage  Company,  Limited,  which 
are  to  be  taxed  against  the  appellant ;  the  decree  appealed  from  hav- 
ing been  affirmed,  so  far  as  affected  by  that  appeal. 
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GEORGIA  S.  &  F.  RY.  CO.  et  aL  v.  EINSTEIN  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     November  3,  1914.) 

No.  2666. 

L   (}0UBT8    (§    308*) — ^JUBISDICnON    OF   FkDEBAL    COUBTS — ^DlVEBSITT    OF   CITI- 
ZENSHIP— Reabbanqement  OF  Pabties. 

In  a  suit  in  a  federal  court  by  the  trustees  of  an  insolvent  to  recover 
assets,  where  one  of  the  trustees  refuses  to  join  as  a  complainant,  he  may 
be  made  a  defendant,  and  the  fact  that  he  is  a  citizen  of  the  same  state 
as  another  defendant  does  not  deprive  the  court  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  855,  856;  Dec. 
Dig.  §  30a* 

Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  note  to 
Shipp  V.  Williams,  10  C.  C.  A.  249 ;  Mason  v.  DuUagham,  27  C.  C.  A.  298.] 

2.  Railboaus  (§  152*) — Bonds — ^Tbansfeb  Pending  Fobeclosube — Rights  of 

pubchasbb. 

Complainants  were  owners  of  bonds  of  a  railroad  company,  the  mort- 
gage securing  which  was  being  foreclosed.  The  bonds  were  guaranteed 
by  another  railroad  company,  against  which  a  foreclosure  suit  was  also 
pending.  A  bondholders*  committee  of  the  latter  company,  in  order  to  ob- 
tain a  release  of  the  guaranty  to  facilitate  the  foreclosure  and  reorganiza- 
tion of  their  company,  made  an  agreement  with  a  committee  of  the  hold- 
ers of  the  guaranteed  bonds  to  deliver  to  it  a  certain  amount  of  the  stock 
of  the  reorganized  company.  Pending  the  carrying  out  of  this  agreement, 
complainants  sold  their  bonds.  Held  that,  in  the  absence  of  any  express 
agreement  on  the  subject,  the  sale  of  the  bonds  carried  with  it  to  the  pur- 
chasers the  right  to  receive  the  stock  apportionable  to  such  bonds  under 
the  agreement  in  lieu  of  the  guaranty. 

lEd.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  U  465,  466 ;  Dec. 
Dig.  §  152.*] 

3.  Equity  (§  427*) — Decbeb — Confobmitt  to  Issues. 

In  a  suit  in  equity  to  recover  stock  of  a  railroad  company,  the  com- 
pany was  made  a  defendant;  but  the  only  relief  prayed  against  it  was 
that  it  be  required  to  transfer  the  stock  to  complainants  on  its  booka 
It  answered,  disclaiming  any  interest  in  the  suit,  and  offering  to  perform 
the  decree  of  the  court.  Held,  that  a  prayer  for  general  relief  in  the  bill 
did  not  authorize  a  money  decree  against  the  company  for  dividends  paid 
to  the  holders  of  the  stock  pending  the  suit,  which  was  not  within  the 
Issues. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §|  1(X)1-1014 ;  Dec. 
Dig.  {  427.*] 

4.  Equttt  (§  427*)— Decbee — Confobmitt  to  Pleadings. 

In  general,  a  prayer  for  general  relief  in  a  bill  cannot  authorize  the 
granting  of  relief  outside  of  the  case  made  by  the  allegations  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §§  1001-1014;  Dec. 
Dig.  i  427.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Southern  District  of  Georgia ;  Emory  Speer,  Judge. 

Suit  in  equity  by  Benjamin  F.  Einstein  and  Henry  Rice,  trustees, 
and  others,  against  Birney  C.  Parsons  and  Francis  M.  Edwards,  part- 
ners as  Parsons  &  Edwards,  the  Georgia  Southern  &  Florida  Rail- 
way Company,  and  others.  Decree  for  complainants,  and  certain  de- 
fendants appeal.    Reversed. 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
133  C.O.A.— 42 
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Alex  C.  King,  of  Atlanta,  Ga.,  and  J.  Elsworth  Hall,  of  Macon,  Ga., 
for  appellants. 

Marion  Erwin,  of  New  York  City,  for  appellees. 

Before  PARDEE,  Circuit  Judge,  and  GRUBB  and  CALL,  District 
Judges. 

CALL,  District  Judge.  This  is  an  appeal  by  the  Georgia  Southern 
&  Florida  Railway  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  Georgia,  having  its  principal  place  of  business  at  Macon, 
in  said  state,  and  Birney  C.  Parsons  and  Francis  M.  Edwards,  citi- 
zens of  the  state  of  Massachusetts,  doing  business  as  Parsons  &  Ed- 
wards, from  a  decree  rendered  in  the  United  States  District  Court  for 
the  Western  Division  of  the  Southern  District  of  Georgia,  entered 
February  -7,  1914,  in  a  suit  in  which  they  were  defendants. 

The  bill  of  complaint  was  filed  on  May  31,  1900,  by  Benjamin  F. 
Einstein,  as  assignee  of  Abraham  Backer,  and  Benjamin  F.  Einstein 
and  Henry  Rice,  trustees  of  Abraham  Backer,  all  citizens  of  the  state 
of  New  York,  and  Rice,  Stix  &  Co.,  a  firm  composed  of  Henry  Rice, 
a  citizen  of  New  York,  William  Stix,  Jonathan  Rice,  Benjamin  Eis- 
man,  David  Eisman,  and  Elias  Mitchael,  all  citizens  of  the  state  pf 
Missouri,  in  behalf  of  themselves,  and  all  persons  entitled  to  stock  in 
the  Georgia  Southern  &  Florida  Railway  Company  similarly  situated 
to  them,  against  the  Georgia  Southern  &  Florida  Railway  Company, 
the  appellant  herein,  the  Mercantile  Trust  &  Deposit  Company  of  Bal- 
timore, Md.,  a  corporation,  a  citizen  of  Maryland,  Christian  Devries, 
a  citizen  of  Maryland,  the  firm  of  Parsons  &  Edwards,  appellants, 
the  Southern  Railway  Company,  a  corporation  and  citizen  of  Virginia, 
and  Herman  Myers,  a  citizen  of  Georgia.  The  bill  of  complaint  al- 
leges substantially  as  follows: 

The  Macon  Construction  Company  was  the  builder  of  and  holder 
of  all  the  stock  in  the  Georgia  Southern  &  Florida  Railroad  Company 
and  the  Macon  &  Birmingham  Railroad  Company,  and,  becoming  in- 
solvent, was,  together  with  the  Georgia  Southern  &  Florida  Railroad 
Company  and  the  Macon  &  Birmingham  Railroad  Company,  placed 
in  the  hands  of  a  receiver  by  the  Bibb  county  superior  court.    The 
Macon  Construction  Company  was  indebted  to  one  Abraham  Backer 
in  a  large  sum,  and  a  judgment  obtained  against  it  for  the  amount 
due.     Backer  was  also  holder  of  some  410  bonds  of  the  Macon  & 
Birmingham  Railroad  Company,  of  the  face  value  of  $1,000  each. 
Rice,  Stix  &  Co.  were  also  the  holders  of  50  of  these  bonds.    The 
bonds  of  the  Macon  &  Birmingham  Railroad  Company  had  upon  each 
a  guaranty  by  the  Georgia  Southern  &  Florida  Railroad  Company 
properly  executed  by  said  last-named  company.    The  trustees  for  the 
bonds  of  each  of  the  railroads  intervened  in  the  Bibb  county  superior 
court  to  foreclose  the  deeds  of  trust  securing  the  bond  issues.    Pools 
were  formed  of  the  bonds  of  each  of  the  roads,  and  committees  ap- 
pointed to  guard  the  interests  of  the  bondholders ;   a  very  large  ma- 
jority of  the  bonds  being  represented,  although  not  all. 

The  litigation  dragged,  and  the  bondholders  of  the  Georgia  Soutlv 
ern  &  Florida  Railroad,  being  desirous  to  overcome  the  opposition  of 
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the  bondholders  of  the  Macon  &  Birmingham  Railroad  Company  to 
the  foreclosure  proceedings,  negotiated  with  the  bondholders'  com- 
mittee of  the  last-mentioned  railroad,  and  it  was  finally  agreed  by  the 
two  committees  that,  in  consideration  of  the  withdrawal  of  opposition 
to  foreclosure  and  the  assistance  of  the  committee,  the  committee  of 
the  Georgia  Southern  &  Florida  Railroad  Company  would,  upon  the 
sale  of  said  road  and  the  reorganization  of  its  properties,  deliver  to 
said  Macon  &  Birmingham  committee  certain  shares  of  its  second 
preferred  and  common  stock,  and  said  Macon  &  Birmingham  com- 
mittee agreed  to  receive  these  shares  in  full  satisfaction  of  the  guar- 
anty on  the  bonds,  and  to  withdraw  opposition  to  the  foreclosure 
proceedings.  It  was  also  agreed  that  the  Macon  &  Birmingham  com- 
mittee should  assign  to  the  Georgia  Southern  &  Florida  committee 
judgments  against  the  Macon  Construction  Company  held  by  some  of 
the  bondholders  upon  request  so  to  do.  The  failure  of  the  Macon  Con- 
struction Company  caused  Backer  to  fail,  and  Einstein,  Rice,  and 
Myers  were  made  trustees  of  his  property  for  the  benefit  of  creditors. 

In  the  spring  of  1895  the  Georgia  Southern  &  Florida  Railroad  was 
sold  under  the  foreclosure  proceedings,  and  bought  in  by  the  bond- 
holders' committee,  and  a  new  corporation,  the  Georgia  Southern  & 
Florida  Railway  Company  was  formed,  and  the  properties  of  the  old 
Georgia  Southern  &  Florida  Railroad  Company  conveyed  to  the  new 
corporation  in  consideration  of  the  delivery  to  the  committee  of  the 
stock  and  bonds  of  the  new  corporation.  Upon  this  being  done  the 
committee  of  bondholders  of  the  Georgia  Southern  &  Florida  Railroad 
Company  notified  the  committee  of  the  Macon  &  Birmingham  Rail- 
road bondholders  that  they  had  the  stock  as  per  agreement  for  de- 
livery, but  requiring  that  the  last-named  committee  should  first  en- 
force the  judgments  against  the  property  of  the  Macon  Construction 
Company,  and  deed  said  property  to  them  for  the  new  corporation, 
the  appellant  in  this  case.  This  was  in  June  of  1895.  In  November 
of  1895  the  Macon  &  Birmingham  committee  by  resolution  repudiated 
the  claim  of  the  Georgia  Southern  committee,  and  insisted  that  the 
contract  between  them  be  carried  out. 

This  condition  of  affairs  continued  until  January,  1896,  when  the 
stock  of  the  new  corporation  was  finally  delivered  in  accordance  with 
the  contracts  between  the  parties.  While  negotiations  were  pending 
between  the  two  committees  as  to  delivery  of  the  stock,  the  bonds  of 
the  trustees  and  those  of  Rice,  Stix  &  Co.  were  withdrawn  from  the 
committee,  and  sold  to  Parsons  &  Edwards,  460  bonds,  of  the  face 
value  of  $1000  each,  for  the  sum  of  $46,000.  On  June  15,  1896,  the 
Macon  &  Birmingham  committee  delivered  the  pro  rata  share  of  the 
stock  in  the  Georgia  Southern  &  Florida  Railway  Company  to  Par- 
sons &  Edwards  as  the  owners  of  the  bonds. 

The  bill  also  alleges  demand  on  the  committee  by  the  trustees  for 
the  bonds  and  refusal,  and  that  Myers,  the  cotrustee,  refused  to  join 
in  the  suit,  and  was  therefore  made  a  party  defendant.  The  bill  then 
prays  "that  they  have  transferred  to  them  as  their  property  on  the 
books  *  *  *  shares  of  stock,"  also  that  Parsons  &  Edwards,  in 
the  event  they  have  converted  said  stock,  account  for  the  value  thereof, 
and  then  the  prayer  for  general  relief. 
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[1]  Some  of  the  defendants  raised  the  question  of  the  jurisdiction 
of  the  court  because  Myers,  one  of  the  trustees,  was  a  citizen  of 
Georgia,  and  should  have  been  joined  as  complainant,  and  the  Georgia 
Southern  &  Florida  Railway  Company,  one  of  the  defendants,  being 
also  a  citizen  of  Georgia,  there  was  not  the  diverse  citizenship  required 
to  give  the  court  jurisdiction.  This  question  was  raised  first  by  de- 
murrer, which  being  overruled,  was  set  up  by  answer.  We  think  there 
is  no  question  but  that  the  District  Court  had  jurisdiction  under  the 
allegations  of  the  bill,  and  the  proofs  adduced  in  support  thereof. 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  13,  24  L.  Ed.  917;  Wetmore  v. 
Rymer,  169  U.  S.  115,  18  Sup.  Ct.  293,  42  L.  Ed.  682;  rule  22  of 
Old  Chancery  Rules.  There  are  many  other  cases  that  might  be  cited, 
but  we  do  not  deem  it  essential. 

The  answer  also  pleaded  the  Georgia  statute  of  four  years'  pre- 
scription as  to  the  title  of  personal  property.  The  railway  company 
answered  that  the  stock  had  been  delivered  to  the  bonding  committee, 
and  it  had  no  interest  in  the  matter. 

The  cause  was  referred  to  a  master,  to  take  the  testimony  and  re- 
port it,  with  his  findings  of  fact  and  law,  to  the  court.  The  testimony 
was  taken,  and  the  master  made  his  report,  and  finding  of  facts  and 
law.  He  found  that  the  bonds  were  transferred  to  Parsons  &  Ed- 
wards without  reserve  or  restriction,  and  the  sale  was  a  complete  trans- 
fer of  said  bonds,  and  all  that  were  appurtenant  to  them,  to  wit,  both 
sources  to  which  the  holder  of  the  bonds  could  look  for  payment,  the 
agreement  with  the  committee  of  bondholders  of  the  Georgia  South- 
em  bonds  and  the  proceeds  of  the  sale  of  the  Macon  &  Birmingham 
Railroad,  and  that  Parsons  &  Edwards,  when  they  bought  the  bonds, 
had  full  notice  of  all  the  facts  in  the  case.  The  master  finds  against 
the  contention  that  the  claim  was  barred  by  the  statute  of  limitations 
of  Georgia,  and  in  conclusion  finds  the  merits  against  the  complain- 
ants. 

Upon  exceptions  to  this  report,  the  District  Judge  entered  a  final  de- 
cree, sustaining  exceptions  to  said  report,  challenging  the  finding  of 
the  master  that  complainants  were  not  entitled  to  the  relief  sought,  and 
awarded  to  the  complainants  the  shares  of  stock  claimed,  and  further 
requiring  the  payment  by  Parsons  &  Edwards  of  a  considerable  sum 
received  as  dividends,  and  decreeing  a  lien  on  all  the  other  stock  held 
by  Parsons  &  Edwards  in  the  Georgia  Southern  &  Florida  Railway 
Company  for  the  payment  of  said  money  decree.  The  decree  further 
requires  the  railway  company  to  transfer  on  its  books  the  number  of 
shares  claimed,  and  further  requires  the  payment  by  the  said  railway 
to  the  complainants  of  all  sums  paid  as  dividends  on  said  stock  after 
the  filing  of  said  suit.  This  portion  of  the  decree  makes  the  railway 
company  jointly  with  Parsons  &  Edwards  accountable  for  dividends 
paid  them  after  the  commencement  of  this  suit.  It  is  from  this  de- 
cree that  this  appeal  is  taken. 

[2]  The  most  serious  question  to  be  decided  is  the  effect  of  the 
transfer  of  the  bonds  to  Parsons  &  Edwards.  It  was  admitted  in  ar- 
gument before  us  that  if  the  bonds  were  transferred  with  the  guaranty 
of  the  Georgia  Southern  &  Florida  Railroad  Company  indorsed  upon 
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them  before  said  guaranty  was  satisfied  and  extinguished,  without  a 
reservation  of  the  rights  under  such  guaranty,  the  transfer  of  the  ob- 
ligation carried  the  security.  At  least  a  majority  of  the  court  are  of 
opinion  that  the  transfer  was  made  before  the  guaranty  was  extin- 
guished, and  had  this  effect  in  the  instant  case.  Had  the  holders  of 
the  Backer  and  Rice,  Stix  &  Co.  bonds  desired  to  retain  in  themselves 
the  right  to  receive  the  stock  apportioned  to  said  bonds  by  the  agree- 
ment between  the  two  bond-holding  committees,  they  should  certainly 
have  so  stated  in  the  instrument  of  transfer.  This  was  not  done,  but, 
on  the  contrary,  an  unconditional  transfer  was  made,  and  that  at  a 
time  when  it  was  problematical  whether  the  agreement  would  be  car- 
ried out — when  it  looked  probable  that,  if  any  stock  was  received,  it 
would  be  only  after  a  litigation  between  the  committees.  Under  the 
circumstances  shown  in  this  record  we  cannot  affirm  that  the  guaranty 
of  the  Georgia  Southern  &  Florida  Railroad  Company  was  executed 
and  functus  officio,  and,  unless  it  was,  the  transfer  of  the  bonds  car- 
ried with  them  to  the  purchaser  any  securities  given  for  their  payment. 

[3]  We  cannot  agree  with  the  District  Court  in  that  portion  of  the 
decree  which  contains  a  money  decree  against  the  Georgia  Southern 
&  Florida  Railway  Company  for  the  dividends  paid  on  the  stock 
after  suit  brought.  The  only  relief  prayed  against  it  in  the  bill  of 
complaint  was  to  have  the  stock  claimed  transferred  on  the  books ;  no 
prayer  to  restrain  it  from  paying  any  further  dividends,  etc.  The 
prayer  for  general  relief  must  be  construed  in  connection  with  the 
prayer  for  special  relief,  and  the  case  made  by  the  bill  of  complaint. 
The  whole  frame  of  the  bill  and  its  allegations  treated  the  defendant 
railway  company  as  having  no  interest  in  the  controversy  between  the 
parties  as  to  the  ownership  of  its  stock.  The  stock  had  been  issued 
and  delivered  in  payment  for  the  properties  conveyed  to  it,  and  there 
its  interest  terminated.  It  set  up  in  its  answer  that  it  had  no  interest 
in  the  controversy,  and  alleged  its  readiness  to  perform  any  decree  of 
the  court  to  effectuate  a  transfer  of  said  stock.  This  view  seems  to 
have  been  accepted  by  the  parties  to  this  suit  up  to  the  making  of  the 
final  decree  herein,  as  is  clearly  shown  by  the  preamble,  as  it  were,  to 
the  answer  of  the  corporation  found  on  page  105  of  the  record  filed 
in  this  court.  The  corporation  was  a  proper  and  necessary  party  to 
effectuate  the  transfer  of  the  stock  on  its  books,  should  that  be  decreed, 
and  it  was  this  fact  that  gave  the  court  jurisdiction  of  this  case,  and 
was  made  a  party  defendant  for  that  purpose,  and  that  alone,  as  shown 
by  the  allegations  of  the  bill  of  complaint  and  the  prayer.  Under  such 
circumstances  the  prayer  for  general  relief  has  never  been,  so  far  as 
our  investigation  has  gone,  construed  to  warrant  a  money  decree,  as 
was  entered  in  this  case. 

[4]  This  court  cannot  agree  with  the  District  Court  in  that  part  of 
the  decree  seeking  to  declare  a  lien  on  stock  of  the  appellants,  Par- 
sons &  Edwards,  other  than  the  particular  shares  claimed  by  the  com- 
plainants. The  special  prayers  of  the  bill  have  heretofore  been  set 
out,  as  well  as  the  general  frame  of  the  bill.  There  are  no  allegations 
of  fact  contained  in  said  bill  upon  which  any  such  relief  could  be 
predicated,  even  if  the  complainants  would  be  entitled  to  such  relief. 
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and  this  point  we  do  not  decide.  And  there  being  no  special  prayer, 
and  the  allegations  of  the  bill  making  no  case  for  it,  the  prayer  for 
general  relief  cannot  aid  it. 

We  wish  to  observe  that  in  our  opinion  the  complainants  have  not 
made  a  case,  either  by  their  bill  or  proofs,  that  appeals  to  the  con- 
science of  the  chancellor.  The  claim  is  based  upon  an  agreement  not 
to  interpose  objections  to  a  foreclosure  proceeding,  which  objections 
could  not  have  been  meritorious.  The  bonds  seeking  payment  under 
the  deed  of  trust  sought  to  be  foreclosed  were  a  first  lien  on  the  prop- 
erty of  the  railroad.  The  guaranty  of  the  bonds  of  the  Macon  &  Bir- 
mingham road  was  junior  to  said  lien,  and  the  only  effect  of  the  op- 
position of  the  Macon  &  Birmingham  committee  was  to  delay  sale, 
and  this  seemed  to  be  recognized  by  the  parties  making  the  agreement. 
The  result  of  the  agreement,  and  the  object  of  the  parties  to  the  agree- 
ment, was  to  buy  off  this  opposition  by  giving  the  stock  in  question ; 
and  a  court  of  equity  and  conscience  might  well  leave  the  parties  in 
the  condition  in  which  it  finds  them. 

While  the  master  found,  and  we  think  the  proofs  sustain  such  find- 
ing, that  the  plea  of  the  statute  of  limitations  was  not  sustained,  yet 
the  proofs  show  that  the  stock  was  delivered  to  Devries  on  June  9, 
1895,  and  delivered  to  appellant  on  the  15th  of  the  same  month.  This 
bill  was  not  filed  until  May  31,  1900,  and  no  excuse  for  such  delay 
offered.  In  the  meantime,  according  to  the  allegations  in  the  bill,  the 
value  of  the  stock  had  increased  from  $30,000  to  $100,000.  This 
would  seem  to  us  such  gross  laches  as,  had  it  been  properly  pleaded, 
would  have  prevented  a  recovery  in  this  case  by  the  complainants. 

It  is  our  judgment  that  the  decree  of  the  District  Court  be  reversed, 
and  the  cause  remanded,  with  directions  to  overrule  exceptions  to  the 
master's  report  and  dismiss  the  cause,  at  the  costs  of  the  complainants 
in  the  original  bill.  The  costs  of  this  appeal  to  be  taxed  against  the 
appellees. 


(218  Fed.  60) 

BOROUGH  OF  DU  BOIS  v.  PANCOAST. 

(Circuit  CJourt  of  Appeals,  Third  Circuit    November  12,  1914.) 

No.  1887. 

1.  Municipal  Corporations  (|  817*) — Torts — Evidenoe  of  Negliqencb. 

lu  an  action  against  a  municipal  corporation  to  recover  for  an  Injury 
to  plaintiff,  caused  by  the  giving  way  of  the  anchorage  of  a  banner  which 
had  been  stretched  across  a  street  by  third  persons,  the  doctrine  of  res 
ipsa  loquitur  cannot  be  Invoked  as  against  the  defendant 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1725 ;  Dec  Dig.  §  817.*] 

2.  Municipal  Corporations  (§  819*) — ^Action  for  Injury  to  Person   ow 

Street — Sufficiency  of  Evidence. 

When  plaintiff  was  passing  along  a  street  In  defendant  borough  on  a 
day  when  there  was  an  unusually  strong  wind,  a  chimney  on  a  four- 
story  building,  to  which  the  end  of  a  cable,  from  which  a  political  ban- 
ner was  hung  over  the  street,  was  attached,  fell,  and  plaintiff  was  in- 
jured by  falling  bricks.    The  banner  was  erected  by  third  persons,  and 

*For  other  cebm  see  same  topic  &  I  numbeb  in  Deo.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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there  was  no  evidence  that  defendant  or  its  officers  had  any  knowledge  of 
the  manner  in  which  the  cable  was  anchored,  and  it  could  not  be  seen 
from  the  street  Held  that,  in  the  absence  of  any  local  regulation  pro- 
hibiting it,  the  banner  was  a  lawful  structure,  and  defendant  was  not 
liable  because  it  did  not  make  an  inspection  to  determine  the  security  of 
the  fastenings. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ck>rporations,  Cent.  Dig.  §§ 
173^1743 ;   Dec.  Dig.  §  819.*] 

8.  MuNiciPAi.  CoBPOBATioNs  (|  788*) — ^Dbeects  OB  Obstbuctions  in  Stbeets 

— ^DUTT  OF  iNSPECJnON. 

A  municipality  is  not  required  to  look  for  defects  or  dangers  in  its 
streets,  but  the  measure  of  its  duty  is  only  to  observe  such  as  a  reasona- 
ble supervision  would  disclose. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ck>rporations,  Cent.  Dig.  §§ 
1641-1643.  1646,  1652 ;   Dec.  Dig.  §  788.*1 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania ;  William  H.  Hunt,  Judge. 

Action  at  law  by  Vernon  W.  Pancoast  against  the  Borough  of  Du 
Bois.    Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

H.  Fred  Mercer,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
A.  L.  Cole,  of  Clearfield,  Pa.,  for  defendant  in  error. 

Before  BUFFINGTON,  McPHERSON,  and  WOOLLEY,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  Federal  jurisdiction  over  this 
controversy  depends  wholly  on  diverse  citizenship,  and  the  writ  of 
error  raises  the  question  whether  the  plaintiff  was  a  citizen  of  New 
York  or  of  Pennsylvania  when  the  suit  was  brought.  The  point  was 
distinctly  made  at  the  trial  and  is  raised  by  one  of  the  assignments, 
although  indeed  we  would  be  bound  to  take  notice  of  it  on  our  own 
motion.  Neel  v.  Penna.  Co.,  157  U.  S.  153,  15  Sup.  Ct.  589,  39  L.  Ed. 
654 ;  Newcomb  v.  Burbank  (C.  C.  A.  2d  Cir.)  181  Fed.  334,  104  C.  C. 
A.  164;  Taylor  v.  Weir  (C.  C.  A.  3d  Cir.)  171  Fed.  666,  96  C.  C.  A. 
438.  As  the  case  must  go  back  for  other  reasons,  we  need  say  no  more 
than  this:  If  another  trial  should  take  place,  and  if  the  evidence 
then  should  be  substantially  the  same  as  the  evidence  now  before  us, 
the  question  of  the  plaintiff's  citizenship  ought  to  be  submitted  to  a 
jury  with  appropriate  instructions. 

Turning  to  the  merits,  we  may  say  at  once  that  in  our  opinion  a 
binding  instruction  should  have  been  given  in  favor  of  the  borough. 
The  evidence  tended  to  prove  the  following  facts : 

In  October,  1912,  a  banner  of  a  political  party  was  stretched  across 
one  of  the  principal  streets  in  the  borough  of  Du  Bois.  One  end  of 
the  supporting  cable  was  fastened  to  a  chimney  that  extended  above 
the  roof  of  the  Commercial  Hotel,  a  four-story  brick  building  abutting 
on  the  street.  The  plaintiff's  case  against  the  borough  is  thus  set  forth 
in  the  statement  of  claim : 

"That  it  was  under  the  law  [the]  duty  of  said  defendant  to  keep  said  street 
in  a  safe  condition,  so  that  persons  might  pass  and  repass  thereon  without 
danger  to  life  or  limb  and  without  harm  or  hindrance. 

^For  oUier  cases  tee  same  topic  ft  S  ntjmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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"That,  notwithstanding  the  duty  of  said  defendant  borough,  on  the  said 
12th  day  of  October,  1912,  the  said  defendant  permitted  said  street  to  be- 
come and  be  in  a  dangerous  condition,  and  permitted  a  structure  in  the  form 
of  a  large  structural  banner,  composed  of  ropes,  cloth,  and  painting,  to  be 
put  up  and  erected  over  said  street,  and  to  be  fastened  to  an  Insecure  fasten- 
ing In  the  shape  of  a  brick  chimney  that  stood  on  the  wall  of  the  Commer- 
cial Hotel,  which  fastening  was  insecure  and  unsafe  and  dangerous,  and  that 
when  said  plaintiff  was  passing  along  said  street,  and  under  said  banner, 
the  same  fell  and  the  bricks  from  said  chimney  were  scattered  upon  said  pub- 
lic street  or  highway,  and  about  and  upon  said  plaintiff,"  etc. — thus  doing  the 
injury  complained  of. 

The  banner — ^which  was  of  considerable  size,  was  made  of  rope 
mesh,  and  carried  a  portrait  on  cloth  of  one  of  the  candidates  for 
president — had  been  stretched  across  the  street  only  a  few  days  before 
October  12th.  It  was  suspended  from  a  wire  rope  or  cable,  and  one 
end  of  the  cable  was  fastened  to  the  chimney  in  question.  The  chim- 
ney was  an  extension  of  the  hotel  wall,  and  was  about  21  inches  square 
and  probably  from  3  to  4  feet  in  height.  The  roof  of  the  building  was 
nearly  flat,  and  a  cornice  extended  beyond  the  chimney  about  3  feet, 
overhanging  the  sidewalk  to  this  extent.  Two  turns  were  taken  about 
the  base  of  the  chimney,  and  a  loop  was  formed  by  clamping  the  end 
to  the  body  of  the  cable.  Witnesses  testified  that  on  the  day  in  ques- 
tion the  weather  was  "very  stormy,*'  and  described  the  wind  as  "pretty 
strong"  and  as  "unusual.  Whatever  may  have  been  the  cause  of  the 
accident,  the  chimney  broke  about  6  or  8  inches  above  the  roof,  and 
the  loop  probably  slipped  upward  off  the  chimney,  thus  letting  the 
banner  down.  The  plaintiff  was  injured,  not  by  the  banner,  but  by 
one  or  more  of  the  falling  bricks. 

The  evidence  did  not  disclose  by  whose  direction  the  banner  was 
put  up.  The  actual  work  appears  to  have  been  done  by  employes  of 
the  electric  company.  A  short  time  before  the  accident  the  burgess 
and  the  chief  of  police,  in  passing  along  the  street,  saw  the  banner  in 
place;  but  they  could  not  see  where  or  how  the  cable  was  fastened. 
The  borough  did  not  give  permission  to  erect  the  banner,  but  (so  far 
as  the  evidence  showed)  the  erection  of  similar  objects  was  not  for- 
bidden, either  by  ordinance  or  other  regulation.  No  official  of  the 
borough  inspected  the  fastening  around  the  chimney.  The  cable  did 
not  break,  and  the  loop  did  not  pull  out  of  the  clamp. 

In  this  condition  of  the  evidence,  we  think  the  plaintiff  was  not  en- 
titled to  recover.  We  may  first  observe  that  the  erection  of  the  banner 
was  not  in  itself  unlawful.  The  practice  is  common  throughout  the 
country,  and  we  are  not  acquainted  with  any  general  rule  of  law  that 
forbids  it.  Thousands  of  banners  and  flags  are  displayed  over  public 
highways — ^many  from  heavy  projecting  poles — not  only  in  every 
political  campaign,  but  also  on  many  anniversaries  and  holidays,  and 
(if  it  be  assumed  that  a  municipality  has  the  power  to  forbid  the  use 
of  the  streets  for  this  purpose)  the  custom  is  not  unlawful  where  no 
such  prohibition  exists.  But,  of  course,  if  the  use  of  the  streets  by 
vehicles  or  pedestrians  is  rendered  unsafe  by  the  carelessness  of  those 
who  put  or  maintain  these  objects  in  place,  they  will  be  liable  as  in 
other  cases  of  negligence.    But  the  primary  liability  is  upon  them,  and 
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not  upon  the  municipality,  and  they  are  liable,  not  simply  because 
they  have  erected  a  banner  or  a  flag,  but  because  they  have  been  guilty 
of  some  negligence  in  so  doing  that  has  resulted  in  the  injury  com- 
plained of.  The  liability  of  the  municipality,  where  it  exists  at  all,  is 
secondary ;  or  perhaps  it  is  more  accurate  to  say  the  liability  rests  upon 
a  different  kind  of  negligence,  the  neglect  of  a  different  duty. 

[1]  But,  no  matter  upon  whom  a  person  injured  seeks  to  fasten  lia- 
bility— whether  upon  the  person  erecting  the  banner,  or  upon  the  mu- 
nicipality— in  either  event  he  must  prove  negligence  in  putting  up  the 
structure,  or  in  maintaining  or  in  taking  care  of  it  afterwards.  There 
is  no  presumption  of  such  negligence  where  the  suit  is  against  the  mu- 
nicipality, and  in  the  case  before  us  we  may  further  observe  that  there 
was  no  evidence  of  negligence,  either  in  putting  up  or  in  taking  care 
of  the  banner,  unless  negligence  should  be  inferred  from  the  happening 
of  the  accident  itself.  The  question  was  submitted  whether  the  act  of 
God,  the  high  wind,  was  the  efficient  cause  of  the  accident ;  but  other- 
wise the  charge  assumed  that  the  fall  of  the  bricks  was  due  to  some 
one's  negligence,  and  this  could  not  have  been  assumed,  except  by  a 
conscious  or  unconscious  application  of  the  doctrine  of  res  ipsa  loqui- 
tur. Now,  whether  that  doctrine  would  have  been  applicable  or  inap- 
plicable, if  the  suit  had  been  against  the  person  who  was  primarily  liable 
for  the  erection,  it  was  improperly  applied  in  this  action.  As  the  bor- 
ough took  no  part,  direct  or  indirect,  in  putting  the  banner  up,  and  did 
not  have  the  custody  of  it  afterwards,  it  is  plain  that  liability  in  this 
suit  can  only  be  supported  upon  proof  that  the  borough  had  actual  or 
constructive  notice  of  a  dangerous  structure  over  a  public  street,  and 
failed  to  take  the  proper  steps  thereafter.  If,  therefore,  the  structure 
was  not  dangerous,  the  borough  owed  no  duty,  and  for  this  reason  the 
plaintiff  was  bound  to  offer  affirmative  evidence  of  danger.  The  only 
danger  asserted  was  the  use  of  the  chimney  as  an  anchorage  for  the 
cable,  and  we  have  already  said  that  no  affirmative  evidence  was  offered 
that  there  was  negligence  in  using  the  chimney  for  this  purpose.  No 
witness  testified  concerning  the  weight  of  the  banner  or  of  the  cable, 
or  concerning  the  strength  of  the  chimney,  or  concerning  its  patent  or 
latent  defects,  if  any  such  existed ;  but  the  charge  of  the  court  assumes, 
not  only  that  the  chimney  was  insufficient,  but  that  there  was  negligence 
in  selecting  it  as  an  anchorage  for  the  cable,  evidently  basing  the  as- 
sumption upon  the  single  fact  that  the  accident  happened,  in  spite  of  the 
instruction  that  negligence  was  not  to  be  presumed  from  the  happening 
of  the  accident  itself.  This  can  only  refer  to  the  negligence  of  the  bor- 
ough, for  there  is  a  necessary  assumption  that  the  accident  was  due  pri- 
marily to  the  negligence  of  some  one  else,  and,  as  we  have  said,  the  doc- 
trine of  res  ipsa  loquitur  could  not  be  properly  applied  in  this  action. 

[2]  But,  if  we  accept  the  assumption  that  there  was  negligence  in 
anchoring  the  cable  to  the  chimney,  the  question  still  remains :  What 
was  the  borough's  duty  under  the  circumstances?  If  we  sustained  the 
argument  for  the  plaintiff,  we  should  be  obliged  to  assent  to  the  prop- 
osition that  whenever  a  municipality  has  notice  that  a  banner  or  a  flag 
overhangs  a  public  street  its  supports  must  be  immediately  inspected, 
under  penalty  of  liability  if  they  should  be  insecure  and  if  injury  to 
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a  passer-b}^  should  result  therefrom.  The  jury  received  no  instruction 
on  this  subject,  except  the  brief  submission,  whether — 

"the  borough  ought  reasonably  to  have  exercised  inspection  and  supervision 
with  respect  to  that  banner  and  the  fastenings  of  it  as  they  evisted  at  the 
time  that  Mr.  Pancoast  was  injured." 

[3]  Now  there  was  nothing  whatever  to  call  the  borough's  attention 
to  any  defects  in  the  anchorage  of  the  banner.  The  anchorage  itself 
could  not  be  seen  from  the  street,  and,  unless  the  mere  presence  of 
the  banner  raised  an  immediate  duty  of  inspection,  there  was  no  evi- 
dence to  support  the  assertion  that  such  a  duty  had  been  violated.  The 
plaintiffs  position  is  extreme,  and  we  find  no  authority  to  support  it. 
Indeed,  such  a  burden  could  not  be  borne ;  if  the  supports  of  the  nu- 
merous banners  and  flags  that  are  lawfully  displayed  many  times  a 
year  must  be  presumed  to  be  unsafe  and  to  require  immediate  exami- 
nation, the  task  of  inspection  could  not  possibly  be  performed.  The 
unreasonableness  of  such  a  rule  is  a  legitimate  argument  against  its 
existence ;  but  there  is  ample  authority  against  it  to  be  found  in  the  de- 
cisions on  the  general  subject  of  a  municipality's  duty  in  regard  to 
defects  or  dangers  in  its  highways.  An  elaborate  collection  of  cases 
will  be  found  in  a  note  to  Elam  v.  Sterling,  20  L.  R.  A.  (N.  S.)  725.  In 
Pennsylvania  numerous  cases  decide  that  a  municipality  is  not  liable 
for  a  defect  in  the  highway  arising  without  its  fault  or  negligence,  un- 
less it  has  express  notice,  or  the  defect  be  so  notorious  as  to  be  evident 
to  passers-by.  A  municipality  is  not  obliged  to  look  for  defects,  the 
measure  of  its  duty  being  merely  to  observe  such  as  a  reasonable  super- 
vision might  disclose.  Lohr  v.  Philipsburg,  165  Pa.  109,  30  Atl.  822 ; 
Burns  v.  Bradford,  137  Pa.  361,  20  Atl.  997,  11  L.  R.  A.  726;  Kost  v. 
Ashland,  236  Pa.  164,  84  Atl.  691 ;  Yeager  v.  Berwick,  218  Pa.  265,  67 
Atl.  347;  Dalton  v.  Towanda,  215  Pa.  402,  64  Atl.  547;  Duncan  v. 
Philadelphia,  173  Pa.  550,  34  Atl.  235,  51  Am.  St  Rep.  780;  Rapho 
V.  Moore,  68  Pa.  404,  8  Am.. Rep.  202. 

Without  prolonging  the  discussion,  we  are  of  opinion  that  upon  the 
evidence  contained  in  this  record  the  jury  ought  to  have  been  directed 
to  find  for  the  defendant. 

The  judgment  is  reversed,  and  a  new  venire  is  awarded. 


(218  Fed.  64) 

CHUNG  KIN  TOW  v.  FLYNN. 

(Olrcolt  Ck)urt  of  Appeals,  First  Circuit    November  19,  1914.) 

No.  108a 

L  Habbas  Corpus  (§  92*) — Scope  of  Review — Governor's  Warrant — Prima 
Facie  Evidence. 

On  review  of  extradition  proceedings  by  a  petition  for  liabeas  corpus, 
the  warrant  of  the  Governor  of  the  asylum  state  is  prima  fade  evidence 
that  all  necessary  legal  prerequisites  have  been  complied  with;  and  if 
the  proceedings  before  and  by  the  Governor  so  appear  to  be  regular,  it  is 

*For  oUier  casee  see  same  topic  &  S  numbbs  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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evidence  of  the  right  to  remove  the  prisoner  to  the  state  from  which 
he  fled. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  S§  81,  83, 
87-96;   Dec.  Dig.  §  92.* 

Scope  of  review  on  habeas  corpos  to  procure  release  of  person  sought 
to  be  extradited,  see  note  to  Bruce  v.  Rayner,  62  O.  C.  A.  506.] 

2.  Habeas  Corpus  (§  92*) — Proceedings — ^Action  of  Governor — Conclu- 
siveness. 

Where  it  appeared  that  the  Governor  of  the  asylum  state  In  extradi- 
tion proceedings  acted,  not  only  on  the  report  of  his  Attorney  Creneral, 
which  by  the  statutes  of  his  state  he  was  entitled  to  require,  but  also  on 
the  extradition  papers  from  the  demanding  state,  the  reference  to  the  re- 
poTt  of  the  Attorney  General  was  ineffective,  since,  while  the  Governor 
was  entitled  to  demand  the  Attorney  General's  report,  he  was  under  no 
obligation  to  rely  exclusively  on  it. 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  §§  81,  83, 
87-96 ;   Dec.  Dig.  §  92.*] 

8.  Extradition  (§  34*) — Affidavits — ^Authentication  by  Governor — Con- 
clusiveness. 

Where  affidavits  forming  a  part  of  the  papers  in  an  extradition  pro- 
ceeding were  sworn  to  before  the  clerk  of  an  inferior  court  in  the  de- 
manding state,  but  the  Governor  of  that  state  authenticated  the  affidavits, 
they  were  sufficiently  authenticated  for  all  the  purposes  of  extradition. 

[Ed.  Note.— For  other  cases,  see  Elxtradition,  Cent  Dig.  §§  35-38 ;  Dec. 
Dig.  §  34.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts ;  James  M.  Morton,  Jr.,  Judge. 

Habeas  corpus  by  Chung  Kin  Tow  against  Frederick  F.  Flynn  to 
obtain  petitioner's  release  from  an  extradition  warrant  issued  by  the 
Governor  of  Massachusetts,  directing  petitioner's  removal  to  the  state 
of  Illinois  to  answer  a  complaint  charging  him  with  murder.  From  a 
decree  denying  the  writ,  petitioner  appeals.    Affirmed. 

Herbert  Parker,  of  Boston,  Mass.  (Thomas  J.  Barry  and  Herbert 
F.  Callahan,  both  of  Boston,  Mass.,  on  the  brief),  for  appellant. 

Leon  R.  Eyges,  of  Boston,  Mass.  (Thomas  J.  Boynton,  of  Boston, 
Mass.,  on  the  brief),  for  appellee. 

Before  PUTNAM,  DODGE,  and  BINGHAM,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
United  States  District  Court,  denying  a  writ  of  habeas  corpus,  applied 
for  by  Tow,  against  a  warrant  of  the  Governor  of  Massachusetts  di- 
recting the  removal  of  the  appellant  to  answer  a  complaint  charging 
murder,  pending  in  the  county  of  Cook  and  state  of  Illinois.  The  ob- 
servations of  the  counsel  for  the  appellant  are  wholesome  and  care- 
fully expressed,  but  they  are  mainly  of  a  general  character.  There 
are  few  propositions  requiring  our  attention. 

The  proceedings  before  the  Governor  of  Massachusetts  were  very 
protracted.  It  is  apparent  that  the  principal  question  was  one  of  the 
identity  of  the  appellant,  who  now  appears  under  the  name  of  Chung 
Kin  Tow.  The  requisition  of  the  Governor  of  Illinois  was  for  Harry 
Eng  Hong.    The  common  controversy  which  so  often  puzzles  the  courts 

•For  other  cases  see  same  topic  &  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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with  reference  to  the  identity  of  Chinamen  was,  in  some  of  the  stages- 
before  the  Governor  of  Massachusetts,  troublesome ;  but  it  is  now  all 
out  of  the  way  by  the  appellant's  admission. 
[  1  ]  Also  it  is  now  admitted  as  follows : 

'The  appellant  concedes,  upon  review  by  petition  for  liabeas  corpus,  that  the 
warrant  of  the  Governor  is  prima  facie  evidence  that  all  necessary  legal  pre- 
requisites have  been  complied  with,  and,  if  the  proceedings  before  and  by  tfie 
Governor  so  appear  to  be  regular,  it  is  conclusive  evidence  of  the  right  to  re- 
move the  prisoner  to  the  state  wherefrom  he  has  fled." 

This  is  a  proper  and  wholesome  admission,  which  is  in  accordance 
with  the  practice  in  extradition  cases.  Indeed,  the  proceedings  upon 
extradition  cases  are  summary,  and,  for  the  most  part,  very  simple, 
and  extensive  conflicts  with  reference  thereto  should  cease.  As  in 
this  case  the  warrant  of  the  Governor  of  Massachusetts  shows  on  its 
face  that  all  the  necessary  legal  prerequisites  have  been  complied  with, 
as  stated  in  the  admission,  iJiis  is  conclusive,  as  further  stated  in  the 
admission,  unless  the  proceedings  before  the  Governor  appear  not  to 
have  been  regular. 

[2]  This  attempted  reservation  probably  has  reference  to  the  claim 
that  the  Governor  of  Massachusetts  acted  on  the  extradition  papers 
from  the  demanding  state,  and  on  a  report  made  by  the  Attorney  Gen- 
eral of  Massachusetts.  If  it  had  appeared  that  the  Governor  of  Mas- 
sachusetts acted  only  on  the  report  of  the  Attorney  General,  this  might 
have  required  us  to  investigate  what  was,  in  fact,  reported  by  the  At- 
torney General ;  but,  as  it  is  admitted  that  the  Governor  of  Massachu- 
setts also  had  acted  on  the  extradition  papers  from  the  demanding 
state,  this  reference  to  the  report  of  the  Attorney  General  of  Massa- 
chusetts is  ineffective.  The  Governor  had  the  right,  of  course,  to  de- 
mand the  opinion  of  the  Attorney  General  of  Massachusetts,  but  he 
was  under  no  obligation  to  rely  exclusively  on  that  report;  and  also 
the  proceedings  which  accompanied  the  papers  from  the  demanding 
state  were  unusually  voluminous,  and  covered  every  point  in  the  case. 

It  is  true  that  the  petitioner,  appellant,  cites  to  us  the  Revised  Laws 
of  Massachusetts,  c.  217,  §  11,  to  the  effect  that  the  requisition  should 
be  ^'accompanied  by  affidavits  to  the  facts  constituting  the  crime 
charged  by  persons  who  have  actual  knowledge  thereof" ;  and  in  this 
connection  the  petitioner  alleges  that  the  facts  averred  in  the  requisi- 
tion record  "would  only  prima  facie  constitute  the  crime  of  an  assault, 
or,  at  the  most,  manslaughter,"  and  fail  to  set  out  the  facts  indicating 
malice  and  premeditation.  However,  even  if  this  provision  of  the 
Massachusetts  statute  is  effectual,  the  requisition  record  alleges  suffi- 
cient, in  connection  with  the  common-law  presiunption  that  certain 
facts,  unexplained,  constitute  murder,  to  meet  the  demands  of  this 
statute,  in  view,  particularly,  of  the  fact  that  extradition  looks  always 
to  summary  proceedings,  and  not  to  technical  details  or  strict  rules  of 
criminal  practice  or  pleading,  as  is  stated  in  Munsey  v.  Clough,  196 
U.  S.  364,  372,  25  Sup.  Ct.  282,  49  L.  Ed.  515. 

[3]  A  criticism  is  made  that  the  affidavits  were  taken  before  a  clerk 
of  some  inferior  court  of  the  state  of  Illinois,  but  that  his  authority  to 
attest  them  is  not  shown.  It  is  not  necessary  for  us  to  examine  the 
laws  of  the  state  of  Illinois  as  to  the  authority  of  the  clerk  in  question 
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to  take  the  affidavits  to  which  we  refer,  because  the  Governor  of  Mas- 
sachusetts in  his  warrant  has  certified  that  the  Governor  of  Illinois 
has  authenticated  the  affidavits,  so  that  they  are  sufficiently  authenti- 
cated for  all  the  purposes  of  extradition.  It  has  been  always  held, 
with  reference  to  authentications  required  by  the  statutes  of  the  United 
States,  that  the  authentications  by  the  respective  Governors  are  suffi- 
cient. Moore  on  Extradition,  vol.  2,  §§  558  to  561,  and  especially 
Kingsbury's  Case,  106  Mass.  223,  226.  The  rule  which  reaches  au- 
thentications to  whatever  is  especially  required  by  the  statute  is  broad 
enough,  according  to  principal  and  practice,  to  reach  all  authentica- 
tions made  use  of  in  extradition.  According  to  the  late  advances  by 
the  Supreme  Court  towards  simplifications  in  matters  of  extradition, 
when  we  have  the  authentications  of  the  Governors,  we  are  not  re- 
quired to  look  into  the  intricacies  of  local  legislation. 

The  decree  of  the  District  Court  is  affirmed,  and  the  appellee  recov- 
-ers  his  costs  of  appeal. 
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BOWRON  V.  SIBBRT.  (Circuit  CJourt  of  Appeals,  Fifth  Circuit  October 
30,  1014.)  No.  2668.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Alabama;  W.  I.  Grubb,  Judge.  Suit  in  equity 
by  J.  Carl  Sibert  against  James  Bowron,  as  trustee  in  bankruptcy  of  the  South- 
em  Iron  &  Steel  Company.  Decree  for  complainant,  and  defendant  appeals. 
Affirmed.  Augustus  Benners,  of  Birmingham,  Ala.,  for  appellant.  Amos  E. 
Goodhue  and  A.  R.  Brindley.  both  of  Gadsden,  Ala.,  for  appellee.  Before 
WALKER,  Circuit  Judge,  and  CALL  and  CLAYTON,  District  Judges. 

PER  CURIAM.  A  question  is  raised  by  the  counsel  for  the  appellee  as  to 
the  scoi)e  of  the  review  of  the  proceedings  of  the  trial  court  which  it  is  per- 
missible to  make  under  the  appeal  by  which  the  case  is  brought  into  this  court 
A  determination  of  that  question  is  not  necessary.  The  result  is  the  same, 
whether  the  scope  of  the  review  is  restricted,  as  claimed  by  the  counsel  for 
the  appellee,  or  is  broad  enough  to  present  the  questions  discussed  by  the 
counsel  for  the  appellant  Assuming  that  those  questions  are  presented  for 
review,  yet  the  result  of  an  examination  of  the  record  is  that  we  reach  the 
conclusion  that  it  does  not  disclose  any  ground  for  a  reversal  of  the  judg- 
ment. We  do  not  concur  in  the  view,  urged  by  the  counsel  for  the  appellant, 
that  the  evidence  adduced  failed  to  support  either  count  of  the  complaint 
Affirmed. 


(218  Fed.  987) 

BRAY  et  al.  v.  UNITED  STATES  FIDELITY  &  GUARANTY  CO.  (two 
cases).  In  re  EVANSVILLE  CONTRACT  CO.  (Circuit  Court  of  Appeals, 
Fourth  Circuit.  December  7, 1914.)  Nos.  1246, 1260.  Appeal  from  and  Petition 
to  Superintend  and  Revise,  in  Matter  of  Law,  Proceedings  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of  West  Virginia,  at  Parkers- 
burg,  In  Bankruptcy ;  Alston  G.  Dayton,  Judge.  In  the  matter  of  bankruptcy 
proceedings  of  the  Evansville  Contract  Company.  On  petition  by  M.  J. 
Bray  and  others  to  superintend  and  revise  in  matter  of  law  certain  proceed- 
ings resulting  in  a  decree  affirming  a  referee's  order  in  favor  of  the  United 
States  Fidelity  &  Guaranty  Company,  with  separate  appeal  by  Bray  and 
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others  from  the  same  decree.  Petition  dismissed,  and  decree  aflBrmed.  H.  P. 
Camden,  of  Parkersburg,  W.  Va.,  for  petitioners  and  appellants.  B.  M. 
Ambler,  of  Parkersburg,  W.  Va.  (W.  W.  Van  Winkle  and  Mason  G.  Ambler, 
both  of  Parkersburg,  W.  Va.,  on  the  brief),  for  respondent  and  appellee.  Be- 
fore KNAPP  and  WOODS,  Circuit  Judges,  and  McDOWBLL,  District  Judge. 

PER  CURIAM.  We  are  satisfied  that  the  court  below  was  correct  in  con- 
firming the  report  and  order  of  the  referee  and  dismissing  the  petitions  for 
review,  and  deem  it  unnecessary  to  repeat  the  argument  in  support  of  these 
conclusions.  In  our  opinion  the  petition  to  superintend  and  revise  should  be 
dismissed,  at  the  cost  of  petitioners,  and  the  decree  of  the  trial  court  appealed 
from  affirmed,  at  the  cost  of  the  appellants ;  and  it  is  so  ordered. 


(218  Fed.  987) 

DIETER-WENZEL  CONST.  CO.  v.  EPPLER.  (arcuit  Court  of  Appeals, 
Fifth  Circuit  December  9,  1914.)  No.  2660.  In  Error  to  the  District  Court 
of  the  United  States  for  the  Western  District  of  Texas;  Thomas  S.  Maxey, 
Judge.  Victor  Lee  Brooks,  of  Austin,  Tex.,  and  Thad  B.  Landon,  of  Kansas 
City,  Mo.,  for  plaintiff  in  error.  S.  W.  Fisher  and  Chas.  L.  Black,  both  of 
Austin,  Tex.,  for  defendant  in  error.  Before  PARDEE  and  WALKER,  Cir- 
cuit Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  None  of  the  assignments  of  error  on  this  writ  are  well 
taken.  See  City  of  Key  West  v.  Baer,  66  Fed.  443,  13  C.  C.  A.  572 ;  Adams 
V.  New  York  Life  Ins.  Co.,  113  Fed.  303,  51  C.  C.  A.  263 ;  Martinton  v.  Fair- 
banks, 112  U.  S.  670,  5  Sup.  Ct.  321,  28  L.  Ed.  862;  Lehnen  v.  Dickson,  148 
U.  S.  71,  13  Sup.  Ct  481,  37  L.  Ed.  373 ;  Dooley  v.  Pease,  180  U.  S.  126-131, 
21  Sup.  Ct  329,  45  L.  Ed.  457 ;  Wilson  v.  Merchants'  Loan  &  Trust  Co.,  183 
U.  S.  121,  127  et  seq.,  22  Sup.  Ct  55,  46  L.  Ed.  113 ;  and  also  Alpha  Portland 
Cement  Co.  v.  Curzl,  211  Fed.  580-587,  128  C.  C.  A.  180,  and  cases  there  cited. 
Judgment  affirmed. 


(218  Fed.  988) 

FIRST  NAT.  BANK  OF  WATSEKA,  ILL.,  v.  BARKLBY  et  al.  (Circuit 
Court  of  Appeals,  Fifth  Circuit  November  30,  1914.)  No.  2584.  Appeal  from 
the  District  Court  of  the  United  States  for  the  Northern  District  of  Texas ; 
Edward  R.  Meek,  Judge.  William  J.  Berne,  of  Ft.  Worth,  Tex.,  for  appellant 
J.  C.  Terrell,  Jr.,  of  Ft  Worth,  Tex.,  for  appellees.  Before  PARDEE  and 
WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  The  proper  decision  of  this  case  turns  upon  the  evidence, 
which  is  conflicting  on  the  main  issues,  but  we  find  that  the  preponderance  is 
with  the  appellees.    Affirmed. 


(218  Fed.  988) 

GROOM  V.  BARRETT.t  (Circuit  Court  of  Appeals,  Fifth  Circuit  Novem- 
ber 30,  1914.)  No.  2591.  In  Error  to  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Texas ;  Edward  R.  Meek,  Judge.  S.  H.  Madden 
and  W.  H.  Klmbrough,  both  of  Amarillo,  Tex.,  David  W.  Armstrong,  of  New 
York  City,  and  H.  E.  Hoover,  of  Canadian,  Tex.,  for  plaintiff  in  error.  Sam 
J.  Hunter  and  Ray  Hunter,  both  of  Ft  Worth,  Tex.,  for  defendant  in  error. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  At  a  former  term  a  branch  of  this  case  was  before  this 
court  (see  Groom  v.  Mortimer  Land  Co.  et  al.,  192  Fed.  849,  113  C.  C.  A.  173), 
in  which  nearly  all  the  vital  questions  presented  in  this  suit  were  involved 
and  passed  upon  adversely  to  the  pretensions  of  the  plaintiff  in  error  herein, 
and  as  then  decided  have  been  followed  by  the  District  Court  in  the  present 
suit.  We  have  considered  the  assignments  of  error,  and  find  no  reversible 
error  assigned  or  patent  on  the  record.    We  notice  and  have  considered  the 

t  Rehearing  denied  January  4,  1916. 
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motion  for  assessment  of  damages  under  the  second  paragraph  of  onr  mle 
30,  to  the  effect  that  where  it  shall  appear  that  a  writ  of  error  has  been  sued 
out  merely  for  delay,  and  has  delayed  proceedings  on  the  Judgment  in  the  in- 
ferior court,  damages  at  a  rate  not  exceeding  10  per  cent,  in  addition  to  in- 
terest shall  be  awarded  upon  the  amount  of  the  Judgment,  and  we  are  not 
prepared  to  hold  that  tiie  writ  of  error  in  this  case  was  sued  out  for  delay. 
Affirmed,  with  costs. 


(218  Fed.  988) 

KKUEGEL  et  al.  v.  STANDARD  SAVINGS  &  LOAN  ASS'N  et  al.t  (Circuit 
Court  of  Appeals,  Fifth  Circuit.  January  20,  1915.)  No.  2714.  Appeal  from 
the  District  CJourt  of  the  United  States  for  the  Northern  District  of  Texas ; 
Edward  R.  Meek,  Judge.  Suit  by  Herman  Kruegel  and  others  against  the 
Standard  Savings  &  Loan  Association  and  others.  Decree  for  defendants, 
and  plaintiffs  appeal.  Modified  and  affirmed.  Herman  Kruegel,  of  Dallas, 
Tex.,  for  appellants.  Leroy  A.  Smith  and  R.  W.  Flournoy,  both  of  Ft  Worth, 
Tex.,  for  appellees.  Before  PARDEE  and  WALKER,  Circuit  Judges,  and 
SHEPPARD,  District  Judge. 

PER  CURIAM.  An  examination  of  the  record  in  this  case  has  led  us  to 
the  conclusion  that  there  was  no  error  in  the  decree  appealed  from.  In  the 
argument  of  the  case  it  was  made  known  to  the  court  that  the  appellees  did 
not  object  to  the  appellants  having  further  time  to  redeem  the  land  described 
in  the  Judgment  of  the  District  Court,  the  execution  of  which  the  bill  in  the 
case  sought  to  have  iJerpetually  enjoined.  Treating  that  suggestion  as  a  con- 
sent by  the  appellees  to  the  modification  of  the  decree,  appealed  from,  that 
decree  is  modified,  by  allowing  appellants  60  days  from  this  date  to  make  the 
payments  which  the  decree  appealed  from  provided  should  have  the  effect  of 
preventing  the  issuance  of  the  execution  ordered  to  be  issued  if  such  pay- 
ments should  not  be  made  within  the  time  allowed  therefor  by  the  decree. 
Except  as  thus  modified,  the  decree  appealed  from  is  affirmed,  all  costs  to  be 
taxed  against  the  appellants,  and  to  be  paid  within  the  time  herein  allowed 
as  a  condition  to  a  withholding  of  the  issuance  of  the  writ  of  execution. 


(218  Fed.  989) 

MEDLIN  MILLING  CO.  v.  HALLr-BAKER  GRAIN  CO.  (Circuit  Court  of 
Appeals,  Fifth  Circuit.  December  4,  1914.)  No.  2655.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of  Texas ;  Edward 
R.  Meek,  Judge.  George  Thompson  and  David  T.  Bomar,  both  of  Ft  Worth, 
Tex.,  for  appellant  S.  B.  Cantey,  of  Ft  Worth,  Tex.,  for  appellee.  Before 
PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  From  an  examination  of  the  record  and  evidence,  we  are 
satisfied  that  this  case  was  correctly  decided  in  tlie  District  Court,  and  the 
decree  appealed  from  is  accordingly  affirmed. 


(218  Fed.  989) 

MEDLIN  MILLING  CO.  v.  J.  ROSENBAUM  GRAIN  CO.  (Circuit  Court 
of  Appeals,  Fifth  Circuit  December  4,  1914.)  No.  2656.  Appeal  from  the 
District  Court  of  the  United  States  for  the  Northern  District  of  Texas;  Ed- 
ward R.  Meek,  Judge.  George  Thompson  and  David  T.  Bomar,  both  of  Ft. 
Worth,  Tex.,  for  appellant.  S.  B.  Cantey,  of  Ft  Worth,  Tex.,  for  appellee. 
Before  PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  From  an  examination  of  the  record  and  evidence,  we  are 
satisfied  that  this  case  was  correctly  decided  in  the  District  Court,  and  the 
decree  appealed  from  is  accordingly  affirmed. 

t  Rehearing  denied  February  22,  1916. 
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(218  Fed.  989) 

NATIONAL  SURETY  CO.  v.  CHRISTOPHER  &  SIMPSON  ARCHITEC- 
TURAL IRON  &  FOUNDRY  CO.,  Inc..  et  al.  (Circuit  Court  of  Appeals,  Fifth 
Circuit  December  2,  1914.)  No.  2633.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Nortliem  District  of  Texas;  Edward  R,  Meek, 
Judge.  Henry  E.  Jackson,  of  San  Angelo,  Tex.,  for  appellant  Frances  Mar- 
lon Etherldge,  Joseph  Manson  McCormick,  Henri  Louis  Bromberg,  and  Wen- 
del  Spence,  all  of  Dallas,  Tex.,  and  S.  B.  Cantey  and  W.  T.  Bartliolomew, 
both  of  Ft  Worth,  Tex.,  for  appellees.  Before  PARDEE  and  WALKER,  Cir- 
cuit Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  The  decree  appealed  from  appears  to  be  in  accordance 
with  the  preponderance  of  eridence  and  equity  in  the  case,  and  it  is  therefore 
affirmed. 


(218  Fed.  989) 

READ  MACH.  CO.  v.  JABURG  et  aL  (Circuit  C^urt  of  Appeals,  Second 
Circuit  November  10,  1914.)  No.  74.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  This  cause  comes  here 
upon  appeal  from  a  decree  of  the  District  Court,  Southern  District  of  New 
York,  holding  a  patent  valid  and  infringed  as  to  claims  6  and  10  thereof. 
The  patent  is  No.  966,765  issued  August  11,  1910,  to  Harry  Read,  for  a  mix- 
ing machine.  The  opinion  of  the  District  Court  Is  reported  in  212  Fed.  951. 
J.  Edgar  Bull  and  A.  G.  N.  Vermilya,  both  of  New  York  City,  for  appellants. 
Edmund  Wetraore  and  O.  W.  Jeffery,  both  of  New  York  City,  for  appellee. 
Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  Judge  Hunt  has  very  fully  discussed  the  issues  presented, 
and,  as  we  concur  in  his  reasoning  and  conclusions,  it  is  unnecessary  to  write 
another  opinion.    Decree  affirmed,  with  costs. 


<218  Fed.  989) 

ROBERTSON  et  al.  v.  AYLOR.  (Circuit  CJourt  of  Appeals,  Fifth  Circuit 
December  3,  1914.)  No.  2632.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Texas;  Edward  R.  Meek,  Judge.  Ocie 
Speer,  I.  W.  Stephens,  and  George  E.  Miller,  all  of  Ft  Worth,  Tex.,  and  B3. 
J.  Hamner,  of  Sweetwater,  Tex.,  for  plaintiffs  in  error.  A.  H.  Kirby  and 
Theodore  Mack,  both  of  Ft  Worth,  Tex.,  for  defendant  in  error.  Before 
PARDEE  and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  We  find  none  of  the  assignments  of  error  well  taken. 
The  Judgment  of  the  District  Court  is  affirmed. 


<218  Fed.  990) 

ROLLER  V.  BURKETT  et  al.f  (Circuit  Court  of  Appeals,  Fifth  Circuit 
November  30,  1914.)  No.  2590.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Texas ;  Gordon  E.  Russell,  Judge.  Thomas 
J.  Gibson,  of  Mexia,  Tex.,  and  John  E.  Roller,  of  Harrisonburg,  Va.,  for  ap- 
pellant. Chas.  S.  Todd,  of  Texarkana,  Tex.,  and  A.  D.  Preston,  of  Beckley, 
W.  Va.,  for  appellees.  Before  PARDEE  and  WALKER,  Circuit  Judges,  and 
CALL,  District  Judge. 

PER  CURIAM.  This  case,  submitted  on  a  motion  to  dismiss  the  appeal 
and  on  the  merits,  having  been  carefully  considered,  we  conclude  that,  while 
there  may  be  some  question  as  to  whether  the  appeal  was  taken  or  sued  out 
within  the  time  fixed  by  the  statute,  there  is  no  doubt  that  on  the  merits  of 
the  case  the  decree  of  the  District  Court  was  correct,  and  should  be  affirmed ; 
and  it  is  so  ordered. 

t  Rehearing  denied  January  6,  1915. 
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(218  Fed.  900) 

TEXAS  &  P.  RY.  CO.  v.  BIGGER  et  al.  (Circuit  CJourt  of  Appeals,  Fifth 
Circuit.  December  9,  1914.  Rehearing  Denied  January  5,  1915.)  No.  2648. 
In  Error  to  the  District  Court  of  the  United  States  for  the  Western  District 
of  Texas;  Thomas  S.  Maxey,  Judge.  T.  D.  Cobbs,  of  San  Antonio,  Tex.,  for 
plaintiff  in  error.  H.  C.  Carter,  P.  J.  Lewis,  Ernest  Fellbaum,  and  Claud  J. 
Carter,  all  of  San  Ajitonio,  Tex.,  for  defendants  in  error.  B^Tore  PARDE3E 
and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  We  find  none  of  the  assignments  of  error  in  this  case  well 
taken.  With  regard  to  excessive  damages,  see  Alpha  Portland  Cement  CJo. 
V.  Curzi,  211  Fed.  580-587,  128  C.  C.  A.  180,  and  cases  there  cited.  The  Judg- 
ment of  the  District  Court  is  affirmed. 


(218  Fed.  990) 

TEXAS  &  P.  RY.  CO.  v.  HARTFORD  FIRE  INS.  CO.  et  aLt  (Circuit 
Court  of  Appeals,  Fifth  Circuit  January  6,  1915.)  No.  2678.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Texas ;  Goraon 
Russell,  Judge.  Action  by  the  Hartford  Fire  Insurance  Ck>mpany  and  another 
against  the  Texas  &  Pacific  Railway  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed.  F.  H.  Prendergast,  of  Marshall,  Tex.,  for 
plaintiff  in  error.  S.  P.  Jones,  of  Marshall,  Tex.  (William  Thompson,  of  Dal- 
las, Tex.,  on  the  brief),  for  defendants  in  error.  Before  PARDEE  and 
WALKER,  Circuit  Judges,  and  oALL,  District  Judge. 

PER  CURIAM.  We  think  it  follows,  from  the  decision  in  the  companion 
case  of  Texas  &  Pacific  Railway  Co.  v.  Rosborough,  Home  Insurance  Com- 
pany, North  British  &  Mercantile  Company,  et  al.  (December  14,  1914)  235 
U.  S.  429,  35  Sup.  Ct  117,  59  L.  Ed.  — ,  that  there  was  no  reversible  error 
in  the  rulings  in  this  case  which  are  urged  as  grounds  for  a  reversal,  and 
that  the  Judgment  should  be  affirmed ;  and  it  is  so  ordered. 


(218  Fed.  990) 

THE  TITANIC.  (Circuit  Court  of  Appeals,  Second  Circuit  October  80, 
1914.)  Motion  for  writ  of  mandamus  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Before  LACOMBE,  COXE, 
and  WARD,  Circuit  Judges. 

PER  CURIAM.  An  injunction  in  limited  liability  proceedings  is  not  a  mat- 
ter of  discretion  of  the  District  Court,  but  a  matter  of  statutory  right  If 
the  form  of  the  injunction  issued  does  not  conform  to  the  intention  of  Con- 
gress, any  one  aggrieved  may  insist  upon  its  being  made  to  do  so.  Our  previ- 
ous modification  of  this  particular  injunction  concerned  only  death  claimants. 
We  gave  them  the  privilege  of  beginning  actions  within  one  year  from  the 
death,  so  as  to  preserve  the  cause  of  action  created  by  Lord  Campbell's  Act 
in  the  event  that  the  proceedings  to  limit  liability  were  dismissed  after  that 
period  had  expired.  In  re  Oceanic  Steam  Nav.  Co.,  204  Fed.  260,  124  C.  C. 
A.  352.  The  District  Judge,  in  declining  to  dispose  of  the  motion  to  alter 
the  form  of  the  injunction  in  this  case,  seems  to  have  been  influenced  both 
by  a  sense  of  propriety  and  by  a  doubt  of  power.  There  is  nothing  in  what 
we  have  heretofore  said  to  prevent  him  from  controlling  the  injunction  in  any 
other  particular  than  the  one  we  decided.  We  leave  the  motion  to  be  dis- 
posed of  by  him,  without  issuing  any  peremptory  mandamus. 


(218  Fed.  991) 

TOMLINSON  et  al.  v.  BOURN.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
December  3,  1914.)  No.  2686.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Texas ;  Edward  R.  Meek,  Judge.  William 
J.  Berne,  of  Ft  Worth,  Tex.,  for  appellants.    John  M.  Wagstaff,  of  Abilene^ 

133  CCA. — 43      t  Rehearing  granted  April  20.  1915. 
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Tex.,  and  James  L.  Shepherd,  of  Colorado,  Tex.,  for  appellee.    Before  PAB^ 
DEB  and  WALKER,  Circuit  Judges,  and  CALL,  District  Judge. 

PER  CURIAM.  We  find  no  reversible  error  in  the  rulings  of  the  court  on 
the  pleadings  and  admission  of  evidence,  and  the  evidence  adduced  supports 
the  decree  rendered.    Affirmed. 


(218  Fed.  991) 

UNITED  STATES  ex  rel.  and  to  Use  of  TEXAS  PORTLAND  CEMENT  CO. 
et  al.  V.  McCORD  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit  November 
30,  1914.)  No.  2252.  In  Error  to  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Texas;  Edward  R.  Meek,  Judge.  Frances  Marion 
Etheridge,  of  Dallas,  Tex.,  for  plaintiffs  in  error.  Greorge  A.  Carden,  Charles 
W.  Starling,  and  W.  C.  Kimb  rough,  all  of  Dallas,  Tex.,  for  defendants  in 
error.    Before  PARDEE,  Circuit  Judge,  and  MAXEY,  District  Judge. 

PER  CURIAM.  Certain  Jurisdictional  questions  having  been  heretofore 
certified  and  submitted  to  the  Supreme  Court  (see  United  States  ex  reL 
Texas  Portland  Cement  Co.  v.  McCord,  233  U.  S.  157,  34  Sup.  Ct  550,  58 
li.  Ed.  893),  and  the  same  having  been  answered  in  the  negative,  it  follows 
that  the  judgment  of  the  Circuit  Court  was  correct,  and  should  he  affirmed; 
and  it  is  so  ordered. 


(218  Fed.  991) 

VACUUM  ENGINEERING  CO.  V.  DUNN.  (Circuit  CJourt  of  Appeals,  Sec- 
ond  Circuit  November  9,  1914.)  Appeal  from  the  District  CJourt  of  the 
United  States  for  the  Southern  District  of  New  York.  Edwin  J.  Prindle  and 
Arthur  Wright,  both  of  New  York  City,  for  appellant  L.  F.  H.  Betts,  of 
New  York  City,  for  appellee.  Before  LACOMBE,  WARD,  and  ROGERS,  Cir- 
cuit Judges. 

PER  CURIAM.  This  is  an  application  to  recall  the  mandate  (209  Fed.  219. 
126  C.  C.  A.  313),  to  admit  as  part  of  the  record  certified  copies  of  certain 
foreign  patents,  and  to  issue  a  new  mandate  thereon,  similar  to  the  one  in 
the  suit  of  Patents  Selling  Company  against  this  same  defendant  ([D.  C]  204 
Fed.  99),  where  the  same  patents  were  in  like  manner  introduced.  To  do 
this  will  undoubtedly  be  equitable,  and  since  there  is  no  technical,  nor  in- 
deed any  other,  objection  made  to  the  granting  of  the  relief  prayed  for,  the 
application  is  granted. 
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ACCORD  AND  SATISFACTION. 

See  Railroads,  {  152. 

ACCOUNT. 

See  Appeal  and  Error,  {  1022 ;  Bankruptcy,  § 
149;  Executors  and  Administrators,  §§4t3, 
474-514 ;    Trusts,  §  231. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Bankrnptcy,  {{  100,  235. 

ADMINISTRATION. 

See  Bankruptcy,  $1  149-345 ;  Executors  ej\d 
Administrators;    Insolvency,   §  109. 

ADMIRALTY. 

See  Collision;    Seamen;    Shipping;    Wharves. 


5  118  (U.S.C.C.A.)  When  questions  of  fact 
are  dependent  on  conflicting  evidence,  the  de- 
cision of  the  judge,  before  whom  the  case  was 
tried,  will  not  be  reversed,  unless  clearly 
against  the  evidence.— The  Samson,  260. 

§  118  (U.S.C.C.A.)  A  findine  of  fact  made  by 
a  court  of  admiralty  on  conflicting  evidence  is 
presumptively  correct,  and  will  not  be  reversed 
by  the  appellate  court,  unless  the  record  clearly 
shows  by  the  weight  of  the  evidence  that  it  is 
erroneous. — Louisiana  Excursion  Co.  v.  Gidion- 
sen,  445. 

§  118  (U.S.C.CA.)  The  decree  of  a  court  of 
ndmiralty,  in  a  suit  for  personal  injuries  ren- 
dered on  conflicting  testimony  taken  in  open 
court,  will  not  be  disturbed  on  appeal,  unless 
there  is  a  decided  preponr^Arance  of  evidence 
against  it.— The  Elenore,  447. 


ADMISSIONS. 

See  Appeal  and  Error,  §  970;    Evidence,  §§ 
220,  253;    Trial,  §  60. 

ADVERSE  POSSESSION. 

See  Quieting  Title,  §  29. 

X.  HATURE  AHD   REQUISITES. 

(B)  Aotnal  Poaaeaalon. 

§  14  (U.S.C.CA.)  No  length  of  constructive 
possession  will  ripen  a  defective  title  into  a 
valid  one,  but  the  possession  for  that  purpose 
must  be  actual  and  continuous. — Parrish  v. 
Foreman-Blades  Lumber   Co.,   251. 

Where  there  is  no  actual  possession  of  land, 
the  law  carries  the  possession  to  the  real  own- 
er.— Id. 


(B)   Dvratlon 


knd    Contlnvlty    of   Poaaea- 
aton. 


$44  (U.S.C.CA.)  Possession  of  land  under 
color  of  title  must  be  taken  by  the  claimant 
himself,  his  servants  or  tenants,  and  by  him 
or  them  continued  for  seven  years  together, 
and  is  not  established  by  proof  of  a  single  entry 
on  the  land  when  an  injunction  was  promptly 
secured  against  it. — Parrish  v.  Foreman-Blades 
Lumber  Co»,  251. 

§53  (U.S.C.CA.)  Where  the  holder  of  a 
junior  color  of  title  takes  actual  possession  but 
vacates  before  tiie  statutory  period  expires, 
that  instant  the  owner's  constructive  possession 
intervenes  and  the  wrongdoer's  adverse  posses- 
sion ends. — Parrish  v.  Foreman-Blades  Lumber 
Co.,  251. 

n.   OPERATIOH  AND  EFFEOT. 
(A)  Extent  of  Poaaeaalon. 

S  lOf  (U.S.C.CA.)  The  holder  of  the  older  and 
better  title  has  constructive  possession,  and 
the  holder  of  the  junior  or  inferior  title  that 
may   overlap    cannot   hold   adversely   until    he 
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has  entered  on  the  actual  boundary  claimed  by 
the  older  title.—Parriah  y.  Foreman-Blades 
Lumber  Co.,  251. 

m.   PUBABINO,  EVIDENOE,  TBIAIi« 
AlTD  REVIEW. 

f  112  (U.S.C.CJl.)  Where  a  claimant  by  ad- 
verse possession  fails  in  his  proof  as  to  any 
single  element  thereof,  it  is  the  court's  duty  to 
instruct  the  jury  that  adverse  possession  is  not 
established.—Parrish  y.  Foreman-Blades  Lum- 
ber Ca,  26^ 

AFFIDAVITS. 

See  Extradition,  {  34. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

See  Habeas  Corpus,  I  M. 

n.  EXOIiUBION  OR  EXPULSION. 

1 32  (U.S.C.C.A.)  Where  immigration  author- 
ities, in  determining  the  right  of  a  Chinese  per- 
son to  enter,  considered  all  the  evidence,  the 
fact  that  they  did  not  give  proper  effect  to  his 
certificate,  issued  under  Act  May  6,  1882,  f  6, 
as  amended  by  Act  July  5,  1884,  did  not  en- 
title him  to  his  release  on  habeas  corpua.— Unit- 
ed States  y.  Li  Chiong,  81. 

m.  niMIOBATIOH. 

f  46  (U.S.C.CA.)  Act  Hawaii  April  17,  1911, 
which  authorizes  the  secretary  of  the  territory, 
when  satisfied  that  a  person  was  bom  in  the 
Hawaiian  Islands,  to  Issue  to  such  person  a 
certificate  showing  that  fact,  which  shall  be  pri- 
ma facie  evidence  thereof,  cannot  affect  the  laws 
of  the  United  States  in  regard  to  the  immigra- 
tion of  aliens.^Lee  Leong  y.  United  States, 
34. 

$  46  (U.S CCA.)  The  provisions  of  Immigra- 
tion Act  Feb.  20,  1907,  respecting  the  admis- 
sion and  deportation  of  aliens,  apply  to  an  alien 
who,  having  remained  in  this  country  for  more 
than  three  years  after  first  entry,  and  having 
gone  abroad,  although  for  a  temporary  purpose, 
with  the  intention  of  returning,  again  seeks  ad- 
mittance to  the  United  States.^United  States 
V.  Tsurukichi  Nakao,  35;  Same  T.  Tmneso 
Kusano,  86. 

ALLOTMENT. 

See  Indians,  H  18,  la 

AMBIGUITY. 

See  Patents,  H  101,  157. 

APPEAL  AND  ERROR 

See  Admiralty,  {   118;    Bankruptcy,   H  439- 
455;   Courts,  {  405;   Injunction,  {  231. 

IV.   RIGHT  OF  REVIEW. 
(A)  Persona  Entitled. 

f  148  (U.S.C.CA.)  One  who  is  not  a  party  to 
a  record  and  judgment  is  not  entitled  to  an  ap- 


peal therefrom.— United  States  ex  reL  State  of 
Louisiana  v.  Boarman,  487. 

V.   PRESEICTATION    AND    RESERVA- 
TION IN   LOWER  COURT  OP 
GROUNDS   OF  REVIEW. 

(C)  Bzceptlona. 

§272  (U.S.C.C.A.)  The  i^v'mz  or  refusal  of 
instructions  cannot  he  reviewed,  unless  excep- 
tions thereto  were  taken  in  open  court  while  the 
jury  were  at  the  bar.— Beatson  Copper  Ca  t. 
Pedrin,    29. 

$  274  (U.S.CCJl.)  Where  defendants  many 
times  excepted  to  the  court's  ruling  excladlne 
evidence  of  a  warranty  and  a  breach  thereof, 
they  were  not  precluded  from  a  review  of  such 
question  because  of  a  failure  to  further  except 
to  the  court's  ruling  directing  a  verdict  for 
plaintiff.— Harris  y.  Marsh,  407. 

VI.  PARTIES. 

{323  (U.S.C.CJ^.)  Separate  appeal  by  com- 
plainant from  judgment  against  it  for  damages 
from  temporary  injunction  held  not  to  be  dis- 
missed because  of  the  failure  of  the  surety 
against  whom  judgment  was  also  rendered  to 
join  in  the  appc^;  the  pudgment  being  separate 
and  not  joint.— Columbia  Kiver  Packers'  Ass'd 
V.  McGowan,  190. 

X.   RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 


(A)  Matters  to  be  Shown  by  ReeorC 

1501  (U.S.C.CA.)  The  giving  or  refusal  of 
instructions  cannot  be  reviewed,  unless  the  rec- 
ord shows  that  exceptions  were  taken  in  open 
court  while  the  jury  were  at  the  bar. — Beatsoo 
Copper  Co.  v.  Pedrin,  29. 

(K)  <inefltlonfl  Presented  for  Re'rlew. 


1671  (U.S.C.CA.)  Under  Rev.  St.  {i  649. 
700  (U.  S.  Comp.  St.  1913,  K  1587.  16©^). 
where  a  civil  case  is  tried  to  the  court  and 
a  general  finding  made,  a  review  is  limited  to 
such  rulings  as  are  presented  by  a  bill  of  ex- 
ceptions, which  cannot  l>e  used  to  bring  up  the 
oral  testimony.— Dunsmuir  v.  Scott,  194. 

f  695  (U.  S.  C  C  A.)  On  a  question  of  fact 
an  appellate  court  cannot  have  the  entire  record 
before  it,  where  the  trial  court  and  jury  made 
an  inspection  of  the  premises  where  an  acci- 
dent occurred. — Rebillard  v.  Minneapolis,  St  P. 
&  S.  S.  M.  By.  Co.,  9. 


(A)  Scope  and  Extent  tn  €(enerml« 

1842  (U.S.C.CA.)  Whether  there  is  substan- 
tial evidence  to  sustain  a  finding  in  favor  ci  a 
party  is  a  question  of  law  which  in  a  trial  to 
the  jury  may  be  presented  by  a  request  for  a 
I>eremptory  instruction,  and  an  exception  to 
the  denial  thereof,  or  in  a  trial  to  the  court  by  a 
request  for  a  special  finding  and  exception  to 
the  denial  thereof.~Dunsmuir  ▼.  Scott,  194. 


(B)  Presumptions* 

1 927  (U.S.C.C JL)  The  appellate  court,  on  re- 
view of  the  denial  of  a  motion  to  direct  a  ver- 
dict, must  take  that  view  of  the  evidence  mott 
favorable  to  the  party  against  whom  the  direc^ 
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tion  is  asked.—Lake  Shore  Electric  By.  Co.  ▼. 
Kurti,  521. 

(F)  IMserettom  of  I«o^rer  Court* 

§954  (U.S.C.CA.)  The  trial  court's,  ruling 
on  an  application  for  an  interlocutory  injunction 
will  not  be  disturbed,  where  the  rules  of  equity 
are  not  yiolated,  in  the  absence  of  an  abuse  of 
discretlon.^Magruder  v.  Belle  Fourche  Valley 
Water  Users*  Ass'n,  524. 

i  970  (U.S.G.C.A.)  The  admission  of  declara- 
tions of  alleged  conspirators  before  the  con- 
spiracy has  been  sufficiently  proved  being  dis- 
cretionary with  the  trial  court,  its  rulings 
thereon  will  not  ordinarily  be  disturbed.— Spen- 
cer v.  Bead,  360. 

i  977  (U.S.C.G.A.)  The  ipant  or  refusal  of  a 
new  trial  in  the  sound  discretion  of  the  trial 
court,  cannot  be  reversed  on  a  writ  of  error. — 
Spokane  &  I.  E.  B.  Co.  v.  Campbell,  370. 

(G)   <iiie«tlon«  of  Fact,  Verdict •»  and  Ftnd- 

1 1 01 1  (U.S.C.CJl.)  Questions  of  fact  deter- 
mined on  conflicting  evidence  in  an  action  at  law 
tried  without  a  jury,  are  not  reviewable  in  the 
federal  courts.— Busch  v.  Stromberg-Carison 
Telephone  Mfg.  Co.,  244. 

f  1022  (U.S.C.C^A..)  The  findings  of  a  master 
on  an  accounting  before  him,  concurred  in  by 
the  court,  should  not  be  disturbed  by  an  appel- 
late court  unless  clearly  wrong.— Lovewell  y. 
iScbooifield,    44^. 

(H)  Harmleflfl  Brror. 

$  1031  (U.S.C.C.A.)  Error  is  presumably  prej- 
udicial.—Chicago,  St  P.,  M.  &  O.  By.  Co.  v. 
Kroloff,  377. 

f  1056  (U.S.C.C.A.)  On  an  issue  as  to  the 
sufficiency  of  assessment  work  in  a  mining  claim 
controversy^  plaintiff  held  not  prejudiced  by 
the  admission  of  the  opinion  of  a  workman 
familiar  with  the  work  as  to  its  value,  thougb 
not  a  fully  qualified  expert.— Cache  Creek  Min- 
ing Co.  v.  Brahenberg,  234. 

§  1062  (U.S.C.C.A.)  In  an  action  for  the 
death  of  a  pedestrian  from  being  struck  by  a 
train,  a  refusal  to  withdraw  one  of  plaintiffs 
several  charges  of  negligence  held  ground  for 
reversal,  where  there  was  no  substantial  evi- 
dence to  sustain  such  charge.- Chicago,  St.  P., 
M.  &  O.  By.  Co.  v.  Kroloff,  377. 

§  1064  (U.S.C.C.A.)  In  an  action  for  injuries 
to  a  servant,  an  instruction  with  reference  to  a 
statement  signed  by  plaintiff  as  to  how  the  ac- 
cident occurred  held  not  misleading,  to  defend- 
ant's prejudice.— Eastern  Oil  &  Bendering  Co. 
y.  Thompson,  198. 

APPLIANCES. 

See  Master  and  Servant,  H  111,  121. 

ASSESSMENT. 

See  Taxation,  §  390. 

ASSIGNMENTS. 

See  Bankruptcy,  ff  149-345;    Patents,  S  202. 


I.  REQUISITES  AND  VALIDITY. 

(A)  Property*  B«t«te«,  and  Rights  Asal en- 
able. 

I  18  (U.S.C.O.A.)  An  underwriting  is  assign* 
able.— Busch  y.  Stromberg-Carison  Telephone 
Mfg.  Co.,  244. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;    Insolvency. 

ASSUMPSIT,  ACTION  OF. 

See  Mines  and  Minerals,  {  70. 

ASSUMPTION. 

Of  risks,  see  Master  and  Servant,  {  219. 

ATTORNEY  AND  CLIENT. 

See  Executors  and  Administrators,  {  494;    In- 
solvency, S§   185,  188. 

AUTHORITY. 

See  Principal  and  Agent,  {  103. 

AUTOMOBILES. 

See  Municipal  Corporations,  §  705;  Negligence, 
S  93. 

BAILMENT. 

See  Shipping,  {  53. 

BANKRUPTCY. 

See  Evidence,  §  575 ;    Insolvency ;    Mechanics* 
Liens,  §  106. 

n.  PETITION,  ADJITBIOATION,  WAB« 
RANT,   AND   CUSTODY   OF 


(A)   Jnrlfldiotlon  and  Course  of  Procedure 

In  Oenernl. 

$  20  (U.S.C.C.A.)  A  creditors'  suit,  lookin.^  to 
the  liquidation  of  the  affairs  of  a  corporation, 
instituted  more  than  six  months  prior  to  a  vol- 
untary bankruptcy  proceeding  by  the  corpora- 
tion, 18  not  necessarily  affected  by  such  proceed- 
ing.—Yaryan  Naval  Stores  Co.  v.  B.  Borchardt 
Co.,  488. 

§  22  (U.S.C.CA.)  General  equity  rules  may 
be  looked  to  for  analogies  in  the  performance  of 
the  administrative  work  of  the  courts  of  bank- 
ruptcy, but  cannot  be  applied  in  such  courts  as 
rules  of  court. — International  Harvester  Co.  of 
America  v.  Carlson,  430. 

136  (U.S.C.CA.)  The  general  rule  that  a 
court  has  no  power  to  set  aside  or  modify  its 
judgments  or  decrees  after  the  term  dees  not 
apply  to  orders  and  decrees  in  a  bankruptcy 
proceeding  as  to  which  there  are  no  separate 
terms.— In  re  Burr  Mfg.  &  Supply  Co.,  126. 

(B)   Voluntary    Proeeedlnira. 

{  48  (U.S.C.C.A.)  Orders  by  a  court  of  bank- 
ruptcy in   proceedings  against  a  bankrupt  cor- 
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poration,  directing  that,  on  payment  into  court 
by  a  stranger  to  the  proceedings  of  a  stated  sum, 
to  be  used  in  payment  of  the  then  proved  claims 
of  unsecured  creditors,  the  proceedings  should 
stand  dismissed,  made  without  notice  to  the 
bankrupt  or  its  creditors,  held  without  author- 
ity.— Luxury  Fruit  Co.  t.  Harris,  434. 

<0)  InTolnntarr  Prooeedln^s* 

f  58  (U.S.C.C.A.)  Where  an  alleged  bankrupt 
was  a  stockholder  in  an  insolvent  bank,  in  the 
hands  of  the  bank  commissioner,  and  he  execut- 
ed a  note  to  the  commissioner  for  his  double  lia- 
bility, secured  by  a  mortgage  on  nonexempt 
real  property,  he  was  guilty  of  an  act  of  bank- 
ruptcy.— Fuikerson  v.   Shaffer,  271. 

Under  Bankr.  Act  1898,  f  3a  (2),  providing 
that  an  act  of  bankruptcy  shall  consist  in  a 
transfer  by  a  debtor  while  insolvent  of  any  por- 
tion of  his  property  with  intent  to  prefer  the 
assignee,  a  transfer  to  a  trustee  for  creditors 
will  be  treated  as  if  made  direct  to  the  credi- 
tors.— Id. 

S  100  (U.S.C.CA.)  If  a  petition  in  involun- 
tary bankruptcy  charges  different  acts  of  bank- 
ruptcv,  and  the  adjudication  does  not  show  up- 
on which  one  it  proceeded,  it  does  not  render 
either  charge  res  judicata  in  the  further  pro- 
ceedings.—In  re  Julius  Bros.,  328. 

UI.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

<B)    Annlffnment,    and    Title,    Rlfflats,    and 
Remedies  of  Trustee  In   General. 

§  149  (U.S.C.CA.)  Under  Bankr.  Act  1898,  | 
6,  subsec.  "h,"  where  only  one  partner  of  a 
firm  is  adjudged  a  bankrupt,  the  bankruptcy 
court  does  not  draw  to  itself  the  administration 
of  the  partnership  estate,  except  by  consent  of 
the  solvent  partner,  who  is  entitled  to  adminis- 
ter the  business,  accounting  to  the  bankrupt's 
trustee  only  for  the  bankrupt's  interest  in  the 
business.— Mamet  Oil  &  Gas  Co.  v.  Staley,  108. 

The  act  of  a  bankrupt  partner  in  surrendering 
to  his  trustee  property  belonging  to  the  firm  did 
not  enlarge  the  jurisdiction  of  the  bankruptcy 
court  to  administer  the  partnership  property, 
where  the  solvent  partner  did  not  consent -or 
waive  its  right  to  administer  such  property. 
—Id. 

(C)  Preferences   and   Transfers  hy   Bank- 

Tupt,  and  Attachments  and 

Other  Liens. 

I  164  (U.S.C.CwA.)  Where  insurance  was  ef- 
fected on  mortgaged  property,  and,  the  proceeds 
thereof  having  been  collected,  a  portion  thereof 
was  surrendered  to  the  mortgagor,  who  had  be- 
come bankrupt,  that  it  might  be  repaid  to  the 
mortgagee  in  liquidation  of  an  unsecured  debt, 
the  amount  so  relinquished  at  once  became  the 
property  of  the  mortgagor,  And  when  repaid 
constituted  a  preference.— Stearns  Salt  &  Lum- 
ber Co.  V.  Hammond,  411. 

§  168  (U.S.C.CA.)  Where  a  mortgagee  sur- 
rendered a  portion  of  the  proceeds  of  certain 
insurance  to  the  mortgagor,  that  it  might  be 
repaid  to  the  mortgagee  and  credited  on  an 
unsecured  debt,  the  transaction  was  not  such 
that,  on  the  repayment  being  declared  a  pref- 
erence,   the   mortgagee   could    claim   the    right 


then  to  credit  It  against  the  mortgage  debt— 
Steams  Salt  ft  Lumber  Co.  y.  Hammond,  411. 

Where  a  bankrupt  delivered  certain  personal 
property  to  a  creditor  and  received  credit  for 
the  price  on  a  debt,  which  transfer  constituted 
a  preference,  it  was  no  objection  to  the  tms* 
tee  8  maintenance  of  assumpsit  that  the  cred- 
itor had  not  received  money  or  money's  worth 
for  the  property. — Id. 

§  188  (U.S.C.C.A.)  A  vendor's  lien  given  by 
Rev.  Codes,  Idaho,  ff  3441,  3443,  held  valid 
Rirainst  the  trustee  in  bankruptcy  of  the  par- 
chaser.— In  re  Lane  Lumber  Co.,  402. 

The  amendment  of  Bankr.  Act  1898,  f  47a, 
by  Act  June  25,  1910,  S  8,  relating  to  rights 
of  lien  creditors  as  to  property  coming  to 
trustee,  construed. — Id. 

The  fact  that  a  vendor  of  land  to  a  corpora- 
tion was  its  secretary,  and  that  he  did  not 
assert  his  right  to  a  vendor's  lien  until  after 
its  bankruptcy,  in  the  absence  of  evidence  of 
fraud,  held  not  to  invalidate  his  lien. — Id. 

$189  (U.S.C.CA.)  Bankr.  Act  1898,  $  e7a, 
which  makes  invalid  as  liens  against  the  es- 
tate of  a  bankrupt  claims  which  for  want  of 
record  would  not  have  been  valid  liens  ajrainst 
the  claims  of  creditors,  applies  only  to  claims 
which  are  required  by  the  state  law  to  be  re- 
corded.— In  re  Lane  Lumber  Co.,  402. 

§209  (U.S.C.C.A.)  Where  there  i«  an  ad- 
verse claim  to  property^  based  on  a  transfer 
antedating  bankruptcy,  it  can  only  be  deter- 
mined in  a  plenary  suit;  but  where  the  prop- 
erty is  in  the  physical  possession  of  a  third 
person  op  agent  of  the  bankrupts,  who  refuses 
to  deliver,  the  trustee  may  recover  it  by  means 
of  a  summary  order.— In  re  Goldstein,  91. 

1212  (U.S.C.C.A.)  Where  a  bankrupt's  trus- 
tee brings  summary  proceedings  to  recover 
property  in  the  hands  of  a  third  person,  a 
noncolorable  claim,  requiring  dismissal,  ap- 
pears on  the  filing  of  the  claimant's  verified  an- 
swer, which,  if  true,  shows  title  and  possession 
antedating  the  bankruptcy  petition. — In  re 
Goldstein,   91. 

(D)   Administration  of  Bstate. 

§235  (U.S.C.CA.)  An  order  for  examination 
of  a  bankrupt,  under  Bankr.  Act,  f  21a,  should 
not  be  granted  in  involuntary  proceedings, 
where  there  has  been  no  adjudication,  nor  ap- 
pointment of  a  receiver,  without  notice  to  the 
bankrupt— Rawlins  v.  Hall-Epps  Clothing  Co., 
594. 

An  order  requiring  bankrupts  to  appear  for 
examination  before  a  referee  at  a  distance  from 
their  residence,  and  generally  to  produce  their 
books,  writings,  and  memoranda,  held  unreason- 
able and  erroneous,  as  too  broad. — Id. 

1236  (U.S.C.CA.)  Under  Bankr.  Act,  I  21a, 
the  court  has  authority  to  order  the  examina- 
tion of  a  bankrupt  or  other  witnesses  at  any 
time  after  the  filing  of  an  involuntary  petition, 
although  there  has  been  no  adjudication,  nor 
appointment  of  a  receiver. — ^Rawlins  v.  Hall- 
Epps  Clothing  Co.,  594. 

J  269  (U.S.C.CA.)  The  difference  between  $6.- 
250,  for  which  property  was  first  sold  by  a 
trustee  in  bankruptcy,  and  ^,500,  which  it 
brought  on  a  resale,  held  not  to  show  such  i 
gross  inadequacy  of  price  as  to  justify  the  va- 


679 


INDBX-DIGB8T 


Baaknipto7 


cation  of  the  confirmation  and  the  setting  aside 
of  the  first  sale.— In  re  Burr  Mfg.  &  Sapply  Co., 
120. 

§  272  (U.S.C.G.A.)  Settlement  of  the  accounts 
of  a  trustee,  with  respect  to  a  sum  received  by 
him  and  his  counsel  in  settlement  of  a  criminal 
prosecution  and  irregularly  used  outside  the 
bankruptcy  proceedings,  approved. — ^In  re  Di 
Cola,  437. 

(E)  Actions  hT  or  Atralnat  Trustee. 

§288  (U.S.C.CA.)  Where  claimants  of  as- 
sets sought  to  be  recovered  by  a  bankrupt's 
trustee  objected  to  summary  proceedings,  de- 
nied that  they  held  possession  for  the  bank- 
rupts, and  testified  to  facts  which,  if  true, 
showed  title  and  possession  in  themselves  prior 
to  the  institution  of  bankruptcy  proceedings, 
the  court  should  dismiss  the  proceeding. — In  re 
Goldstein,  93. 

1288  (U.S.C.CA.)  Where  a  claimant's  right 
to  hold  Cloth  seized  under  a  distress  warrant 
against  a  bankrupt  depended  on  whether  the 
lien  was  obtained  within  four  months  prior  to 
the  bankruptcy  proceeding,  as  provided  by 
Bankr.  Act,  §  o7f,  the  validity  of  such  lien  was 
not  so  void  of  color  as  to  authorise  the  bank- 
ruptcy court  to  determine  it  by  summary  pro- 
ceedings over  protest. — ^In  re  Luken,  94. 

§288  (U.S.C.CA.)  A  court  of  bankruptcy  is 
without  jurisdiction  in  a  summary  proceeding 
to  decree  specific  performance  of  a  contract 
made  by  a  bankrupt  by  directing  his  trustee  to 
execute  a  conveyance  of  land.— -Dreyer  v.  Per- 
kins, 599. 

§  293  (U.S.CC.A.)  Where  a  bankrupt's  trus- 
tee had  possession  of  real  property  of  the 
bankrupt,  located  in  another  state,  the  bank- 
ruptcy court  in  which  the  proceedings  were 
pending  had  jurisdiction,  by  any  proceedings 
which  would  constitute  due  process  of  law,  to 
determine  whether  a  mortgage,  executed  to 
secure  a  pre-existing  debt,  was  a  voidable  pref- 
erence.—Galbraith  V.  Robson-Hilliard  Grocery 
Co.,  46. 

i  306  (U.S.C.CA.)  The  admission  in  evidence, 
in  an  action  by  a  trustee  in  bankruptcy  to  re- 
cover an  alleged  preferential  payment,  of  the 
inventory  and  appraisement  made  in  the  bank- 
ruptcy proceeding,  held  not  prejudicial  to  de- 
fendant, where  the  testimony  of  a  witness  also 
introduced  by  plaintifif  placed  a  much  higher  val- 
uation on  the  property  than  that  shown  b^  the 
appraisement. — ^Bergdoll   v.   Harrigan,  615. 

(F)  Claims  Against  and  Distribution  of 

IBstate. 

§310  (U.S.C.CA.)  Where  all  of  the  mort- 
gage bonds  of  a  bankrupt  corporation  were 
proved  by  the  owners  and  allowed,  no  fore- 
closure suit  having  been  instituted,  and  the 
property  was  sold  by  the  trustee  in  bankruptcy, 
the  court  held  to  have  properly  rejected  the 
claim  of  the  mortgage  trustee,  which  sought 
to  prove  the  entire  debt  in  its  own  name. — 
United  States  Trust  Co.  v.  Gordon,  117. 

§311  (U.S.C.CA.)  A  secured  creditor  of  a 
bankrupt,  who  proves  his  debt  as  unsecured, 
waives  his  security. — In  re  Burr  Mfg.  &  Supply 
Co.,  126. 


§314  (U.S.C.CA.)  Where  a  subscriber  for  an 
increase  of  stock  paid  in  advance  the  price 
thereof,  under  the  agreement  that  such  pay- 
ment should  be  treated  as  loan  until  issuance 
of  the  stock,  and  before  that  the  corporation 
was  adjudged  a  bankrupt,  the  subscriber  was 
entitled  to  have  his  claim  allowed  as  a  general 
claim  against  the  bankrupt.— Clark  v.  Hamil- 
ton, 223. 

§341  (U.S.CCJI.)  The  action  of  a  referee  in 
bankruptcy,  allowing  or  disallowing  a  claim,  is 
a  final  jud^nnent,  in  the  absence  of  review. — 
Stearns  Salt  &  Lumber  Co.  y.  Hammond,  411. 

A  referee's  order  allowing  a  creditor's  claim 
held  not  res  judicata  that  the  creditor  had  not 
received  a  preference,  where  subsequent  to 
such  allowance  the  trustee  was  directed  to  sue 
the  creditor  to  recover  the  preference.— Id. 

§3421/2  (U.S.CC.A.)  Where  a  bankrupt  filed 
three  separate  claims  against  his  trustee  for 
services  rendered  to  the  estate,  two  of  which 
were  disallowed  and  the  third  allowed  in  part, 
his  acceptance  of  such  allowance  did  not  estop 
him  from  the  right  to  review  the  referee's  deci- 
sion as  to  the  other  claims.— Peck  v.  Richter, 
590. 

§  345  (U.S.C.CA.)  Conflicting  claims  to  liens 
under  a  mortgage  of  a  bankrupt  corporation 
considered.— Sterne  v.  Merchants'  Nat.  Bank, 
66. 

V.   RIGHTS,   BEBfEDIES,    AND    DIS- 
CHARGE  OF   BANKRUPT. 

§  407  (U.S.C.CA.)  The  provision  of  Bankr. 
Act  1898,  §  14b  (4),  as  amended  by  Act  Feb.  6, 
1903,  §  4,  making  a  transfer  of  property  with 
intent  to  hinder,  delay,  or  defraud  creditors 
ground  for  denying  a  discharge  to  a  bankrupt, 
construed.— In  re  Julius  Bros.,  328. 

A  sale  and  transfer  by  an  insolvent  partner- 
ship of  all  of  its  property  for  its  full  value, 
the  proceeds  being  used  to  discharge  its  indebt- 
edness so  far  as  possible  without  preference, 
held  not  a  transfer  with  intent  to  hinder,  de- 
lay, or  defraud  creditors,  which  barred  the 
right  of  the  partners  to  discharge  under  Bankr. 
Act  1S98.  §  14b  (4),  as  amended  by  Act  Feb. 
5,  1903,  §  4.-Id. 

§407  (U.S.CCA.)  A  "materially  false  state- 
ment" made  by  a  bankrupt,  which  is  ground  for 
the  denial  of  a  discharge,  is  a  direct  statement, 
either  negative  or  positive,  which  is  false,  and 
is  not  satisfied  by  blanks  left  under  a  schedule 
of  liabilities  in  a  statement  made  by  the  bank- 
rupt.— International  Harvester  Co.  of  America 
V.  Carlson,  430. 

Where  a  bankrupt  made  a  full  disclosure  of 
his  financial  condition  to  an  objecting  creditor's 
agent,  and  depended  on  him  to  enter  the  facts 
according  to  the  disclosure,  and  signed  the 
statement  so  made  without  reading  it,  it  was 
not  **false,"  so  as  to  bar  the  bankrupt's  dis- 
charge, though  it  was  inaccurate. — Id. 

§  407  (U.S.C.CA.)  The  word  "false,"  as  used 
in  Bankr.  Act^  §  14b  (3),  means  false,  coupled 
with  an  intention  to  deceive,  "intentionally  un- 
true," and  was  not  satisfied  by  a  financial  state- 
ment made  by  the  bankrupt  while  away  from 
home,  omitting  $4,300  of  his  debts  and  also  as- 
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sets  of  an  equal  or  mater  amount.— Franklin 
V.  Monning  I>ry  Goods  Co.,  601. 

1415  (U.S.C.C.A.)  Where  the  record  of  an 
order  extending  the  time  in  which  to  file  ex- 
ceptions to  the  report  of  a  special  master  on 
objections  to  a  bankrupt's  discharge  had  never 
been  entered  of  record,  and  had  been  lost  or 
destroyed,  the  court  at  a  subsequent  term  had 
power  to  supply  the  record.— International  Har- 
vester  Co.  of  America  v.  Carlson,  430. 

The  report  of  a  referee  on  specifications  of 
obiection  to  a  bankrupt's  discharge  is  advisory 
only;  the  court  being  bound  to  pass  on  the 
issue  whether  exceptions  are  filed  to  the  report 
or  not— Id. 

The  District  Judge,  under  Bankr.  Act  1898. 
I  14,  subd.  "b,"  as  amended  in  1910,  held 
bound  to  pass  an  independent  judgment  on  an 
application  for  a  bankrupt's  discharge,  regard- 
less of  the  report  of  a  referee.— Id. 

VI.  APPEAI.  Aim  REVISION  OF 
PBOOEEBIHGB. 

(A)  Snperlatendeaee    and    Revlaloa* 

§439  (U.S.C.C.A.)  Jurisdiction  to  review  a 
summary  order  in  bankruptcy  proceedings  is 
by  original  petition  under  Bankr.  Act  1898,  S 
24b.— In  re  Goldstein,  91. 

§440  (U.S.C.CJL)  "Proceedings  in  bankrupt- 
cy," as  used  in  Bankr.  Act  S8  23-25,  held 
to  cover  questions  between  the  aHeged  bank- 
rupt or  the  receiver  or  trustee  on  the  one 
hand  and  the  general  creditors,  arising  in  the 
settlement  of  the  estate,  while  "controversies 
at  law  and  in  equity  arising  in  the  course  of 
bankruptcy  proceedings"  involve  questions  be- 
tween the  receiver  or  trustee  and  adverse 
claimants  concerning  property,  to  be  litigated 
in  suits.— In  re  Breyer  Printing  Co.,  82;  In 
re  Orr,  87. 

Petition  of  a  bankrupt's  landlord  to  be  paid 
rent  in  arrear  out  of  the  proceeds  of  property 
seized,  in  which  the  trustee  claimed  a  superior 
title  to  the  chattels,  held  not  a  proceeding  in 
bankruptcy,  reviewable  by  petition  to  review, 
but  a  controversy  arising  in  the  course  of 
bankruptcy  proceedings,  reviewable  by  appeal. 
—Id. 

§440  (U.S.C.CA.)  An  order  of  a  court  of 
bankruptcy,  made  on  a  petition  for  the  allow- 
ance of  a  claim  as  a  secured  debt  is  reviewable 
by  appeal  under  Bankr.  Act  July  1,  1898,  §  25a 
{li)  and  not  on  petition  to  revise  under  section 
24b.— In  re  Lane  Lumber  Co.,  398. 

§440  (U.S.C.CA.)  Where  petitioner  filed  a 
claim  against  a  bankrupt,  and  also  claimed  a 
lien  on  property  held  by  the  trustee,  the  issue 
of  petitioner's  right  to  a  lien  was  a  controversy 
arising  in  the  bankruptcy  proceedings,  review- 
able by  petition  to  superintend  and  revise,  au- 
thorized by  Bankr.  Act,  §  24,  subd.  "b,"  and 
not  by  appeal  under  section  23,  subd.  "a." — 
Hutting  Sash  &  Door  Co.  v.  Stitt,  641. 

Where,  on  the  bankruptcy  of  a  subcontractor, 
it  was  agreed  that  a  materialman  should  prose- 
cute its  claim  and  its  claim  of  lien  in  the  bank- 
ruptcy court,  the  claim  of  lien  having  been  de- 
nied, the  trustee  was  estopped  to  claim  that 
the  dispute  as  to  petitioner's  right  to  a  lien  was 
not  a  controversy  arising  in  bankruptcy  pro- 


ceedings, reviewable  by  petition  to  superin- 
tend and  revise  under  Bankr.  Act,  §  24,  subd. 
"b."-Id. 

(B)  Appeal. 

$455  (U.S.C.C.A.)  An  order  of  a  court  of 
bankruptcy  allowing  a  daim  of  $500  or  more  as 
a  secured  claim,  although  it  incidental^  af- 
fects other  liens  on  the  same  property,  is  re- 
viewable bv  appeal  under  Bankr.  Act.  f  25a.— 
Sterne  y.  Merchants'  Nat  Bank,  06. 

Vn.  008T8  AND  FEES. 

§482  (U.S.C.C.A.)  A  referee  in  bankruptcy 
is  not  a  "referee,"  within  the  meaning  of  Rev. 
St  I  824  (Comp.  St  1913,  i  1378),  providing 
for  the  taxation  of  an  attorney's  docket  fee 
on  a  trial  before  referees  or  on  final  hearing  io 
equity,  and  in  no  event  can  more  than  one 
docket  fee  be  taxed  in  any  one  bankruptcy  pro- 
ceeding.—Peck  v.  Richter,  600. 

BANKS  AND  BANKING. 

See  Bankruptcy,  i  58L 

n.  BAHKIK O  OORPORATIOMS  AHD 

A8SOOIATION8. 

(B)  Capital,  Stoek,  and  IHTldeads. 

§  40  (U.S.C.CA.)  A  good-faith  pledgee  of  the 
stock  of  a  bank  to  whom  the  certificates  have 
been  duly  assigned  and  delivered  is  the  owner  in 
equity  of  such  stock,  though  the  certificates 
may  not  be  transferred  to  him  on  the  books  as 
required  by  a  by-law  or  rule  of  the  corpora- 
tion.— Eubank  y.  Bryan  County  State  Bank  of 
Caddo,    Okl.,   37. 

§  42  (U.S.C.CA.)  A  bank  organized  under  the 
Banking  Law  of  (Oklahoma  held  not  entitled  to 
a  lien  on  stock  standing  in  the  name  of  a  di- 
rector as  security  for  a  loan  made  to  him  in 
direct  violation  of  the  statute  as  against  a 
prior  pledgee  of  the  stock  in  food  faith.— Eu- 
bank V.  Bryan  County  State  Bank  of  Caddo, 
OkL,  37. 

BILLS  AND  NOTES. 

See  Bankruptcy,  |  58;    Conspiracy,  i  45w 

BONA  FIDE  PURCHASERS. 

See  Vendor  and  Purchaser,  U  220,  232. 

BONDS. 

See  Corporations,   §  472;    Executors  and  Ad- 
ministrators, i  528;    Railroads,  {  152. 

BOUNDARIES. 

H.  EVIDENCE,  ASOEBTAINMEirr,  AHD 
ESTABUSHMENT. 

<$=s>40  (U.S.C.C.A.)  The  location  of  the  lines  of 
a  survey  held^  under  the  evidence,  a  question 
of  fact  for  the  jury. — Kentucky  Coal  Lands  Co. 
V.   Mineral   Development   Co.,   151. 

BRIDGES. 

See  Commerce,  {  27. 
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CANCELLATION  OF  INSTRUMENTS. 

Public  Lands,  {  120;    Wit- 


See  Indians, 
nesses, 


ians,  I  13; 
>   I  139. 


CARRIERS. 

See  Judgment,  §  237 ;    Wharves,  i  3. 

Z.   OONTROI.  AlTD  REOUTATION  OF 
OOMMON  OABBIERS. 

(B)  Interstate  and  lateraatlonal  Trans* 

porta  tlon* 

i  32  (X7.S.0.C.A.)  An  agreement  for  a  milling 
in  transit  privilege  with  reference  to  the.  manu- 
facture and  shipment  of  saccharine  feed,  held 
a  violation  of  Interstate  Commerce  Act,  i  2, 
sections  6,  10.  as  amended  by  Act  March  12, 
1S89,  and  Elkuis  Act  Feb.  10,  1003^  prohibiting 
rebates,  concessions,  etc. — Lewis,  Leonhardt  & 
Co.  V.  Southern  Ry.  Co.,  237. 

$35  (U.S.C.CJL)  Where  a  contract  fop  a 
milling  in  transit  privilege  was  illegal  as  vio- 
lative of  the  Interstate  Commerce  Act,  com- 
plainant could  not  recover  damages  for  its 
breach.— Lewis,  Leonhardt  &  Co.  v.  Southern 
Ry.  Co.,  237. 

IV.   OARBIAOE   OF  PASSENGERS. 

(A)  Relation    Between    Carrier   and    Pas* 

senirer. 

§242  (U.S.C.CA.)  A  civilian  driver  attached 
to  a  National  Guard  regiment,  while  riding  in 
a  car  with  horses  belonging  to  the  regiment,  un- 
der orders  from  his  commanding  officer,  held  not 
a  trespasser.— New  York,  N.  H.  &  H.  R.  Co.  v. 
Halstead,  1. 

CD)  Personal  Injuries. 

1316  (U.S.C.CA.)  On  an  accident  to  a  pas- 
senger, he  being  in  the  exercise  of  due  care,  the 
burden  rests  on  the  carrier  to  show  that  its 
whole  duty  was  performed,  and  that  the  injury 
was  unavoidable  by  human  foresight.— Midland 
Valley  R  Co.  v.  Conner,  628. 

1318  (U.S.C.CA.)  Evidence  held  to  sustain 
a  verdict  in  favor  of  a  passenger,  riding  in  a 
freight  car,  for  alleged  injuries  suffered  by  rea- 
son of  a  defect  therein. — New  York,  N.  H.  &  H. 
It.   Co.   V.    Halstead,    1. 

1 320  (U.S.C.CA.)  Whether  a  ridge  of  ice  on 
deiendant's  depot  platform,  on  which  a  passen- 
l^er  fell,  had  negligently  been  permitted  to  re- 
main for  one  or  more  days  prior  to  the  accident, 
held  for  the  jury.— Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.  T.  Rorvig,  625. 

§  321  (U.S.C.CA.)  In  an  action  for  death  of  a 
passenger,  plaintiff  having  pleaded  specific  acts 
of  negligence  only,  an  instruction  submitting  the 
doctrine  of  res  ipsa  loquitur,  and  charging  that 
it  not  only  raised  a  presumption  of  negligence, 
but  shifted  the  burden  of  proof,  was  error.— 
Midland  Valley  R  (Jo.  v.  Conner,  628. 

CERTIFICATE. 

See  Aliens,  i  46. 


See   Equity. 


CHANCERY. 


CHARGE. 

To  jniT,  see  Trial,  {{  252,  260. 

CHARTER. 

See  Shipping,  {  53. 

CHINESE. 

See  Aliens,  f  32. 

CITIES. 

See  Municipal  Corporations, 

CLAIMS. 

See  Bankruptcy,  ff  310-345,  440;  Executors 
and  Administrators,  §  2S1;  Patents,  |  101, 
165,  168. 

COLLECTION. 

See  Taxation,  f§  545,  60a 

COLLISION. 

I.  RUTESAlfD  PRECAUTIONS  FOR 

PREVENTIKO  OOLUSIOMS 

IN   OEHERAI«. 

I  18  (U.S.C.CA.)  Acts  of  negligence  which 
do  not  contribute  to  a  collision  as  a  proximate 
cause  do  not  render  a  ship  liable.— The  Curtin, 
519. 

VI.  VESSELS  IN  TOW. 

166  (U.S.C.CA.)  A  finding  that  a  collision 
on  the  Columbia  river  at  night  between  meeting 
tows  was  due  to  the  fault  of  the  down-bound 
tug,  whose  tow  became  unmanageable  because 
of  the  current  and  was  carried  into  the  wrong 
side  of  the  channel,  held  supported  by  the  evi- 
dence.—The    Samson,    260. 


X.   MARROW  CHANNELS, 

RIVERS,  AND  CANALS. 

f  105  (U.S.C.CA.)  A  finding  that  a  collision 
on  the  Elizabeth  river  in  the  evening  between  a 
gasoline  launch  and  a  meetin|;  tug  was  due 
solely  to  the  fault  of  the  tug  m  c'  nnging  her 
course  shortly  prior  to  the  collision  held  sup- 
ported by  the  evidence.— The  Curtin,  519. 

Xn.   SUITS   FOR  DAMAGES. 

(D)  Di 


I  132  (U.S.C.CA.)  Where  a  vessel,  which  be- 
came a  total  loss  as  the  result  of  a  collision, 
had  no  market  value,  the  cost  of  her  construc- 
tion, with  proper  deduction  for  depreciation, 
was  properly  taken  as  the  measure  or  damages. 
—The  Samson,  260. 

(B)  Trial    or    Hear  In  ir.   Judgment,   and 

Revle^r. 

§  149  (U.S.C.CA.)  Whether  negligence  im- 
puted is  the  proximate  cause  of  a  collision  or 
merely  collateral  or  immaterial  is  a  question  of 
fact.— The   Curtin,  519. 

§153  (U.S.C.CA.)  Where  the  conclusion  of 
the  district  court  as  to  whether  negligence  im- 
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puted  is  the  proximate  cause  of  the  collision  is 
uot  against  toe  preponderance  of  tbe  evidence, 
it  cannot  be  disturbed  by  an  appellate  court. — 
The  Curtin,  619. 

COMMERCE. 

See  Injunction,  I  105. 

n.   SUBJECTS   OF  REOUTATIOH. 

§  27  (U.S.C.C.A.)  An  employ^  on  a  bridge  on 
a  cut-off  not  yet  provided  with  rails  or  used  as 
a  railroad  was  not  en^loyed  in  interstate  com- 
merce, within  the  protection  of  the  federal 
Ebiployers'  Liability  Act,  though  his  employer 
was  engaged  in  interstate  commerce  and  intend- 
ed to  use  the  cut-off  therein  when  completed. — 
Bravis  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  228. 

The  federal  Employers*  Liability  Act  does  not 
protect  i)ersons  employed  in  constructing  instru- 
mentalities intended  for  use  in  interstate  com- 
merce, but  not  yet  used  therein.— Id. 

§40  (U.S.C.C.A.)  Sale  of  merchandise  ship- 
ped from  one  state  to  another  to  the  seller's 
agent,  though  unidentified,  and  by  him  deliver- 
ed to  the  appropriate  customer,  held  interstate 
commerce,  and  not  subiect  to  a  local  licensing 
ordinance.— City  of  Lee  s  Summit  v.  Jewel  Tea 
Co.,  637. 

COMMISSION  AND  COMMISSIONERS. 

See  Indians,  §  13;   Taxation,  S  535. 

COMMON  LAW. 

See  Husband  and  Wife,  i  115;    Liens,  i  16. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  {  97. 

COMPENSATION. 

See  Corporations,  f  487;    Executors  and  Ad- 
ministrators, §  494. 

COMPETENCY. 

See  Witnesses,  SS  139,  150. 

CONCLUSIVENESS. 

See  Jadgment,  |  670. 

CONSOLIDATION. 

See  Corporations,  f  584. 

CONSPIRACY. 

See  Appeal  and  Error,  {  970;   Criminal  Law,  | 
150,  304 ;    Evidence,  J  253 ;    Trial,  $  60. 

n.   CRIMINAL  RESPOlfSIBILITY. 
(A)  Offennes. 

§33  (U.S.C.C.A.)  Under  Rev.  St  |  5440 
(Comp.  St  1913, 1 10201),  relating  to  conspiracy 
to  defraud  the  United  States,  the  offense  con- 
sists of  the  unlawful  scheme  upon  which  the 
minds  of  conspirators  have  met,  together  with 


any  act  to  effect  the  object  of  the  conspiracy.— 
Houston  V.  United  States,  562. 

(B)  Prosecution    and   Pnnlslinient. 

§43  (U.S.C.C.A.)  An  indictment  under  Rev. 
St  §  5440  (Comp.  St  1913,  {  10201),  for  con- 
spiracy  to  defraud  the  United  States,  held  suf- 
ficient.—Houston    V.   United    States,   562. 

Under  an  indictment  charging  defendants  as 
individuals,  evidence  of  acts  done  in  the  name 
of  corporations  of  which  defendants  were  of- 
ficers held  admissible. — Id. 

Under  an  indictment  under  Rev.  St  |  5440 
(Comp.  St.  1913,  S  10201),  charging  a  conspir- 
acy to  defraud  the  United  States,  it  was  not  er- 
ror to  admit  evidence  of  other  overt  acts  than 
those  specifically  named  in  the  indictment— Id. 

145  (U.S.C.C.A.)  On  a  trial  for  conspiracy, 
a  letter  written  by  defendant,  who  was  secre- 
tary of  a  corporation,  to  a  bank  authorizing 
an  employ^  to  sign  checks  on  behalf  of  the  cor- 
poration, held  admissible  as  tending  to  show 
that  the  employ^  had  authority  to  indorse  checks 
made  payable  to  the  corporation. — ^Houston  v. 
United  States,  562. 

CONSTITUTIONAL  LAW. 

See  Courts,   §  366. 

m.   DISTBIBTJTION   OF   GOVERlf. 

MENTAI.   TOVTEnS  AND 

FUNCTIONS. 


(B)  Jndlolnl  Powers   and  Pmnetloi 

§67  (U.S.C.C.A.)  Whether  the  charges  and 
threatened  deprivation  of  shareholders  of  a 
water  users'  association  of  water,  and  threaten- 
ed cancellation  of  their  rights,  are  iUegal,  are 
questions  for  tbe  court.— Magruder  v.  Belle 
Fourche  Valley   Water  Users'  Ass'n,  524 

§72  (U.S.C.CA.)  Decisions  of  the  officers  of 
the  Executive  Department  of  the  United 
States  on  questions  of  law  are  not  condusire 
on  the  courts.— Magruder  v.  B^le  Fourche  Val- 
ley Water  Users'  Ass'n,  524. 

CONSTRUCTION. 

See  Courts,  §  3G($;    Insurance,  §  146;    Patently 
§§    101,   157-1(58;     Statutes,    H    1&7-225. 

CONTEMPT. 

See  Injunction,  §  230. 

n.   POWEB  TO  PUNISH.  AND  PRO- 
CEEDINGS  THEREFOR. 

§54  (U.S.C.CA.)  It  is  sufficient,  in  a  pro- 
ceeding for  contempt,  if  the  offense  is  set  out 
so  that  the  defendant  is  clearly  informed  of  tbe 
charges  against  him,  and  whether  a  criminal  or 
civil  contempt  is  alleged,  and  this  is  to  be  de- 
termined by  examination  of  the  entire  record.— 
Schwarts  y.  United  States,  576. 

§  66  (U.S.CCA.)  While,  in  a  case  of  criminal 
contempt,  the  trial  court  must  be  convinced  of 
the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  a  finding  of  such  fact,  supported  bv  «»&• 
petent  evidence,  cannot  be  reviewed  by  an 
appellate  court.— Schwarts  y.  United  States, 
576. 
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CONTRACTS. 

See  Aflsigiimeiits ;  Bankruptcy,  8  288;  Car- 
riers, i  85:  CJorporations,  §§  433,  472,  487, 
t557;     Deeds;     Bvidencei,    §§    441-450;     In- 


103  ;  Sales ;  Specific  Performance ;  Subroga- 
tion; United  States,  §  127;  Vendor  and 
Purchaser. 

I.  REQUISITES  AND  VAUDITY. 

(A)   Nature  and  BMentlala  In   General. 

S  I  (U.S.C.CA.)  A  "personal  contract''  is  a 
contract  made  by  the  person  or  corporation  to 
be  bound,  as  distinguished  from  one  imputed 
to  such  person  or  corporation. — Benner  Line 
V.   Pendleton,  349. 

§  10  (U.S.C.CJL)  A  contract  byN^hich  one 
party  pays  a  valuable  consideration  for  the 
privilege  of  purchasing  property  from  the  oth- 
er is  not  invalid,  for  want  of  mutua^ty,  be- 
cause he  does  not  obligate  himself  to  buy. — 
Conley  Camera  Co.  v.  Multiscope  &  Film 
Co.,  96. 

A  contract  by  which  the  sole  maker  of  a  pat- 
ented article  agrees  to  supply  such  articles  to 
a  dealer  having  an  established  trade  therein  is 
not  invalid,  for  want  of  mutuality,  because  the 
dealer  does  not  expressly  obligate  himself  to 
buy  from  the  other  party. — Id. 

(K)   Ijeffallty  of   Object   and   of   Consider- 
ation. N 

§116  (U.S.C.CA.)  A  contract  by  a  railroad 
company  giving  a  telegraph  company  the  exclu- 
sive right  to  maintain  a  telegraph  line  upon 
its  right  of  way  is  contrary  to  public  policy  and 
void. — Western  Union  Telegraph  Co.  v.  Postal 
Telegraph  Co.,  385. 

HI.   MODIFICATION  AND  MERGER. 

1238  (U.S.C.CA.)  Civ.  Ck)de  Cal.  S  1698, 
which  provides  that  "a  contract  in  writing  may 
be  altered  by  a  contract  in  writing,  or  by  an 
executed  oral  agreement,  and  not  otherwise," 
does  not  prevent  a  valid  waiver  by  parol  of  a 
provision  of  a  written  contract — Fairbanks, 
Morse  &  Co.  v.  Kelson,  212. 

V.  PERFORMANCE  OR  BREACH. 

§303  (U.S.C.C.A.)  Where  one  covenant  of  a 
contract  stipulates  for  acts  to  be  done  at  spec- 
ified times,  and  another  covenant  stipulates  for 
acts  to  be  done,  without  fixing  any  time  for  per- 
formance, a  breach  of  the  latter  covenant  is 
no  defense  to  an  action  for  a  breach  of  the  for- 
mer.—Busch  V.  Stromberg-Carlson  Telephone 
Mfg.    Co.,   244. 

§316  (U.S.C.CA.)  A  written  contract  may  be 
waived  in  whole  or  in  part,  either  directly  or 
in ferentially.— Fairbanks,  Morse  &  Co.  v.  Nel- 
son, 212. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence.  §§  93,  97. 


CORPORATIONS. 

See  Bankruptcy,  §  20;  Banks  and  Banking; 
Carriers;  Courts,  S  322;  Executors  and  Ad- 
ministrators, §}  106,  118 :  Injunction,  §  114 ; 
Insurance;  Municipal  Corporations;  Rail- 
roads. 

VH.  CORPORATE  POWERS  AND 


(B)  Representatloii  of  Corporation  by  Of- 
fleers  asd 

§433  (U.S.C.O.A.) 
ity  of  an  officer  of  a 
tract  on  its  behalf 
question  to  the  Jury 
a  contract  so  made.- 
Coal  &  Coke  Co.  y. 


liVidence  of  the  aatfaor- 
corporation  to  make  a  con- 
held  sufficient  to  take  the 
in  an  action  for  breach  of 
-New  York  &  Philadelphia 
Meyersdale  Coal  Co.,  441. 


(D)  Contraets  and  IndebtedneM. 

§472  (U.S.C.CA.)  A  subscription  agreement 
construed,  and  held  to  constitute  an  **underwrit- 
ing,"  a  contract  to  insure  the  sale  of  bonds  at 
par  or  to  buy  them  at  that  price,  and  not  a 
mere  contract  to  make  a  loan.— Busch  v.  Strom- 
berg-Carlson Telephone  Mfg.  Co..  244. 

In  an  action  against  a  subscriber  to  a  con- 
tract to  insure  the  sale  of  cori)orate  bonds  at 
par  or  to  buy  them  at  that  price,  neither  the 
subsequent  insolvency  of  the  corporation  nor 
the  subsequent  depreciation  of  the  bonds  and 
stock  constitutes  any  defense. — Id. 

In  an  action  for  breach  of  an  underwriting 
binding  defendant  to  sell  corporate  bonds  at 
par  or  to  pay  for  same  at  that  price  at  agreed 
times,  heldt  that  the  corporation  s  breach  of  an 
independent  agreement  to  build  a  plant,  in  con- 
sideration of  which  defendant  had  doubled  his 
subscription^  constituted  no  defense,  where  such 
agreement  fixed  no  time  for  such  erection  and 
was  not  referred  to  in  the  underwriting. — Id. 

The  measure  of  damages  for  a  subscriber's 
breach  of  his  contract  of  underwriting  is  the 
difference  between  the  price  at  which  he  agreed 
to  insure  the  sale,  or  to  purchase  the  securities, 
and  their  value. — Id. 

§487  (U.S.CCA.)  Even  though  a  contract 
by  a  corporation  was  ultra  vires,  such  fact  will 
not  defeat  its  right  to  compensation  for  work 
done  thereunder,  where  the  contract  has  been 
fully  executed  on  its  part— St  Avit  v.  Kettle 
River  Ca,  76. 

Z.   CONSOLIDATION. 

§584  (U.S.C.CA.)  Sale  of  assets  by  vote  of 
majority  stockholders  to  another  corporation  for 
a  price  payable  in  stock,  with  an  arrangement 
for  payment  in  cash  to  dissenting  stockholders, 
will  not  be  enjoined,  unless  dissenting  stock- 
holders were  paid  more  than  the  valuation  there- 
by fixed.— Jackson  Co.  v.  Gardiner  Inv.  Ck).» 
266. 

XH.  FOREIGN  CORPORATIONS. 

§  657  (U.S.CCA.)  Rev.  St  Mo.  1899,  §  1026, 
prohibiting  unlicensed  foreign  corporations 
from  maintaining  actions,  hefd  not  to  entitle 
other  parties  to  maintain  a  suit  to  enjoin  en- 
forcement of  a  contract  made  by  such  cor- 
poration.—St.  Avit  V.  Kettle  River  Co.,  76. 
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CORRESPONDENCE. 

See  Sales,  |  32. 

COSTS. 

Bee  iDBolvency,  |  185. 

COUNTIES. 

See  Receivers,  i  153. 

COURT  RULES. 

See  Goarts,  |§  85,  352. 

COURTS. 

See  Bankniptcy,  H  22,  36,  288.  293;  Con- 
tempt; ConstitutioDal  Law,  |  72;  Receiyers. 
i  91;   Taxation,  f  OOa 

I.  HATUBE,  EXTENT,  AMD  EXER0I8B 
OF  JimiSDIOTIOH  IH   OEKERAI.. 

§7  (XJ.S.C.C.A.)  An  action  of  ejectment  un- 
der the  Kentucky  Code,  which  i>ermit8  also  the 
recovery  of  damafires  for  detention,  is  a  local 
And  not  a  transitory  action.— Kentucky  Coal 
Lands  Co.  v.  Mineral  Development  Co.,  151. 

n.  ESTABLISHMENT,   OROAKIZA- 

TIOM,  AND   PROCEDURE  IN 

OENERAIi. 

<C)   Rules  of  Court  and  Condnet  of  Busi- 
ness. 

f  85  (U.S.C.C.A.)  'A  court  may  In  an  excep- 
tional case  set  aside  one  of  its  rules. — Omaha 
Electric  Light  &  Power  Co.  v.  City  of  Omaha, 
52. 

(D)  Rales      of      Deelslon,      Adjndleatlons, 
Opinions,  nnd  Records. 

196  (U.S.C.C.A.)  A  decree  of  the  Circuit 
Court  of  Appeals,  in  a  suit  in  equity  determin- 
ing? the  lines  of  a  survey,  held  not  conclusive 
under  the  rule  of  stare  decisis  in  a  subsequent 
action  at  law  between  different  parties,  where 
additional  evidence  raised  new  questions  of 
fact.— Kentucky  Coal  Lands  Co.  v.  Mineral 
Development  Co.,  151. 

VH.  UNITED   STATES   COURTS. 

(A)  Jurisdiction    and  Pcvrers   In   <3enernl. 

f  269  (U.S.C.C.A.)  Under  Judiciary  Act  1875, 
ff  1,  8,  as  amended  by  Act  March  3,  1887,  and 
Act  Aug.  13,  1888,  §  1,  a  federal  court  of  the 
district  in  which  the  property  is  situated,  where 
the  necessary  diverse  citizenship  exists,  has 
jurisdiction  of  a  local  action  described  in  said 
section  8,  without  regard  to  the  residence  of 
the  parties.— Kentucky  Coal  Lands  Co.  v.  Min- 
eral Development  Co.,  151. 

$280  (U.S.C.C.A.)  In  a  federal  appeUate 
court,  the  question  of  the  jurisdiction  of  that 
court,  and  of  the  trial  court,  must  be  determin- 
ed, wnether  raised  by  the  parties  or  not. — Farm- 
ers* Oil  &  Guano  Co.  v.  Duckworth  Co.,  278. 

In  the  federal  courts,  jurisdiction  must  affirm- 
atively appear  in  the  record. — Id. 


(C)  Jurisdiction     Dependent     on     Cltlsen- 

ship.  Residence,   or  Cliaracter 
of  Parties. 

1 300  (U.S.C.CA.)  Where,  in  a  suit  for  in- 
fnngement,  the  patents  in  suit  are  adjudged 
void,  and  the  parties  are  both  citizens  of  the 
same  state,  the  court  is  without  jurisdiction  to 
determine  a  cause  of  action  alleged  for  unfair 
competition.— Schiebel  Toy  &  Novelty  Ca  ?. 
Clark,   490. 

S  308  (U.S.C.C.A.)  In  a  suit  in  a  federal  court 
by  the  trustees  of  an  insolvent  to  recover  ts- 
sets,  where  one  of  the  trustees  refuses  to  join 
as  a  complainant,  he  may  be  made  a  defendant, 
and  the  fact  that  he  is  a  citizen  of  the  same 
state  as  another  defendant  does  not  deprive  the 
court  of  jurisdiction.— G^rgia  S.  &  F.  By.  Ca 
v.  Einstein,  657. 

1311  (U.S.C.CwA.)  The  citizenship  and  res- 
idence 01  the  trustee  in  a  mortgage,  and  not  of 
the  owner  of  the  claim  secured,  deteimines  the 
jurisdiction  of  a  federal  court  of  a  suit  to  fore- 
close.—Smith  y.  Bell,  517. 

§  322  (U.S.C.C.A.)  AUegaUons  in  the  petition 
in  an  action  between  two  corporations  heid  in- 
sufficient to  show  the  requisite  diversity  of  citi- 
zenship.—Farmers'  Oil  &  Guano  Co.  t.  Duck- 
worth Co.,  27a 

(D)  Jurisdiction    Dependent     on     Amonnt 

or  Vnlne   In    Controversy* 

§328  (U.S.C.CA.)  Where  a  number  of  com- 
plainants, each  claiming  a  separate  tract  of 
land,  although  under  the  same  act  of  Congress, 
unite  in  a  suit  to  establish  their  claims,  their 
causes  of  action  are  separate,  and  the  value  of 
the  lands  cannot  be  aggregated  to  give  jurisdic- 
tion.— Bateman  v.  Southern  Oregon  Co.,  605. 

(fi)  Procedure,  and   Adoption  of  Pmctlee 

off  State  Courts. 

§352  (U.S.C.CA.)  Federal  courts  are  not 
bound  by  the  rules  obtaining  in  local  courts,  for 
interpreting  special  verdicts;  the  general  rule 
being  that  in  determining  what  judgment  shall 
be  entered  on  a  special  verdict,  the  court  will 
not  look  to  the  evidence  nor  beyond  the  pleadings 
and  the  judge's  record. — Spokane  &  I.  £.  R 
Co.  V.  Campbell,  370. 

§356  (U.S.C.CA.)  The  practice  of  the  Ene- 
iish  Chancery  (Ik>urt  and  of  the  federal  thtl 
courts  in  equity  in  entertaining  bills  of  re- 
view is  not  properly  applicable  to  courts  of  ap- 
peal.—Omaha  Electric  Light  &  Power  Ca  v. 
City  of  Omaha,  52. 

§  356  (U.S.C.CA.)  On  the  death  of  one  of  tbe 
judges  of  the  Circuit  Ourt  of  Appeals,  after  a 
cause  has  been  argued  and  submitted,  where  tbe 
remaining  judges  are  not  fully  agreed  on  the 
case,  a  rehearing  will  be  granted  that  it  may  be 
submitted  before  a  full  bench.— James  t.  Dem- 
ents,   170. 

(F)   State  lAfvs  as  Rules  off  Deelslon. 

§365  (U.S.C.CA.)  A  state  held  not  entitled 
to  maintain  a  proceeding  for  a  writ  of  man- 
damus to  compel  allowance  of  an  appeal  by  t 
federal  court  in  behalf  of  one  of  its  levee  dis- 
tricts.—United  States  ex  reL  State  of  Louiaiaia 
V.  Boarman,  487. 
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§366  (U.S.C.O.A.)  The  construction  placed 
on  a  statute  by  the  highest  court  of  a  state 
controls  the  national  courts,  where  such  con- 
struction does  not  violate  the  federal  Constitu- 
tion or  statutes  or  any  policy  of  general  law.— 
Wilckens  v.  Wilckens,  202. 

(H)   Ctrenlt  Courts   of  Appealii. 

§405  (U.S.C.C.A.)  By  an  order  staying  its 
mandate  pending  an  appeal  to  the  Supreme 
Court  from  its  decision,  a  Circuit  Court  of  Ap- 
peals retains  its  jurisdiction,  so  that  a  dismiss- 
al of  the  appeal  leaves  the  cause  still  pending 
in  that  court,  which  may  revise  or  change  its 
decree,  although  the  term  at  which  it  was  en- 
tered has  passed.— Omaha  Electric  Light  &  Pow- 
er Co.  V.  City  of  Omaha,  52. 

A  decree  of  a  Circuit  Court  of  Appeals,  set 
aside  on  rehearing  after  the  term,  where  man- 
date had  been  stayed  pending  an  appeal  to  the 
•Supreme  Court,  which  was  dismissed  for  want 
of  jurisdiction,  and  a  new  decree  entered  to 
conform  to  a  decree  of  the  Supreme  Court  in 
a  later  case,  determining  the  precise  question 
involved. — Idl 

vni.  ooNOURREirr  and  conflict. 

ING   JURISDICTION,  AND 
COMITY. 

(B)   Stato    Courts    and    United    States 

Courts* 

f  489  (U.S.C.C.A.)  A  federal  court,  which  in  a 
foreclosure  suit  had  taken  possession  by  its  re- 
ceivers of  all  of  the  property  of  a  corporation, 
situated  in  three  states,  under  Judicial  Code,  f 
56,  held  to  have  power,  with  the  consent  of  de- 
fendant and  its  lienholders,  to  turn  over  pos- 
session and  the  control  and  management  of  such 
property  to  receivers  appointed  by  a  state  court, 
which  had  the  better  right  to  possession  of  that 
situated  within  its  own  state.— Kansas  City 
Pipe   Line  Co.  y.  Fidelity  Title  &  Trust  Co^ 

COVENANTS. 

See  Contracts,  {  303. 

CREDITORS'  SUIT. 

See  Bankruptcy,  i  20. 

S  47  (U.S.C.C.A.)  A  motion  to  dismiss  a  cred- 
itors' suit,  on  the  ground  of  an  adequate  remedy 
at  law,  made  after  the  appointment  of  receiv- 
ers who  had  incurred  obligations  and  expendi- 
tures, held  too  late.— Yaryan  Naval  Stores  Co. 

V.  B.  Borchardt  Co.,  488. 

CRIMINAL  LAW. 

See  Conspiracy.  H  8^-45;    Contempt,  {§  54, 
66;    Extradition;    Injunction,  f   105. 

VI.  LIMITATIOH  OF  PBOSEOUTIONa 

§  150  (U.S.C.C.A.)  Where  a  conspiracy  to 
defraud  the  United  States  was  formed  more 
than  three  years  prior  to  the  indictment,  and 
acts  in  pursuance  thereof  were  done  both  prior 
to  and  within  the  three  years'  prosecution 
therefor  under  Rev.  St.  i  5440  (Comp.  St 
1913,  §  10201),  it  is  not  barred  by  the  limita- 
tion imposed  by  Rev.  St.  §  1044,  as  amended  in 


1876   (Comp.   St.   1913,   {   1708)  .—Houston  y. 
United  States,  562. 

Z.  EVIDENCE. 

(A)  Jndleial     Nottoe»     Presumptions,    and 
Burden  of  Proof. 

§304  (U.S.C.CA.)  A  proceeding  for  criminal 
contempt  growing  out  of  a  civil  suit  is  collateral 
to  it,  and  the  court  may  take  judicial  notice  in 
the  trial  of  the  contempt  proceeding  of  all  or- 
ders made  in  the  civil  cause.— Schwartz  v.  Unit- 
ed States,  576. 

DAMAGES. 

See   Collision,    i   132;    Corporations,    {   472; 
Sales,  »  384,  4ia 

DEATH. 

See  Appeal  and   Error,   $  1062;    Carriers,  & 
321  J   •  » 

DECLARATIONS. 

See  Appeal  and  Rrror,  {  970, 

DECREE. 

See  Egoity,  i  427. 

DEEDS. 

See  Evidence,  {  883;    Mortgages;    Witnesses, 
§  139. 

IV.  PUBABIHO  AMD  EVIDEKCE. 

1 21 1  (U.S.C.CJ^.)  Evidence  held  insufficient 
to  sustain  plaintiff's  contention  that  a  deed  was 
procured  by  the  duress  of  threats  of  the  gran- 
tee, her  son,  to  commit  suicide.— Wilckens  v. 
WUckens,  202. 

DELAY. 

See  Executors  and  Administrators,  §§  281,  314. 

DEPOSITS  IN  COURT. 

See  Bankruptcy,  {  48. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators. 

DISCHARGE. 

See  Bankruptcy,  {$  407-415. 

DISCLOSURE. 

See  Bankruptcy,  I  407. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  §§   954-977;    Injunc- 
tion, f§  135,  161;   New  Trial,  §  6. 

DISMISSAL  AND  NONSUIT. 

See  Bankruptcy,  §S  48,  288;    Courts,  {  405; 
Creditors'  Suit,  |  47;    Judgment,  §  237. 
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DISSOLUTION. 

See  Injunction,  {  161;    Partnership,  {  273. 

DOCKET  FEES. 

See  Bankruptcy,   {  482. 

DOCUMENTS. 

See  Eridence,  ${  369,  383. 

DURESS. 

See  Deeds,  {  211. 

EJECTMENT. 

See  Courts,  f  7. 

ELECTION  OF  REMEDIES. 

See  Pleading,  |  369. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  {  27. 

EMPLOYES. 

See  Blaster  and   Servant 

EQUITY. 

See  Courts,  8  356;  Creditors'  Suit;  Injunc- 
tion; Insolvency,  |  188;  Quieting  Title; 
Receivers;  Specific  Performance;  Subroga- 
tion;  Taxation,  §  608;   Trusts. 

1.  JITRISDICTIOM,  PRINCIPLES,  AND 

MAXIMS. 

(D)  RemedF    «t    Law    and    Mnltlpliolty   of 

Salts. 

846  (U.S.C.CA.)  The  remedy  at  law  which 
will  preclude  a  suit  in  equity,  must  be  as 
prompt,  efficient,  and  adequate  as  the  remedy 
in  equity.— Magruder  v.  Belle  Fourche  Valley 
Water  Users'  Ass^n,  524. 

IV.  PI.EADINO. 
(E)  Demurrer,  Bxceptions,  and  Motions. 

f  263  (U.S.C.CA.)  Since  a  bUl  in  equity  need 
state  only  the  ultimate  facts,  a  court  should 
be  cautious  not  to  strike  out  a  bill  for  mere  lack 
of  fullness  of  detail  in  allegation.— Clinchlield 
Coal  Corporation  y.  Steinman,  585. 

X.  DECREE  AND  ENFORCEBIENT 


§427  (U.S.C.CA.)  A  money  decree  against  a 
defendant  railroad  company  held  not  within  the 
issues  made  by  the  pleadings.— Georgia  S.  &  F. 
Ky.  CJo.   V.  Einstein,  657. 

In  general,  a  prayer  for  general  relief  in  a 
bill  cannot  authorize  the  granting  of  relief  out- 
side of  the  case  made  by  the  allegations  of  the 
biU.— Id. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 


ESTATES. 

See  Executors  and  Administrators. 

ESTOPPEL 

See   Bankruptcy,  §{  342^.   440:    Patents,  B 
129,   168,  202;    Submission  of  Controverey, 
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EVIDENCE 


See  Admiralty,  §  118;  Aliens,  §  46;  Appeal 
nnd  Error,  §§  842,  927,  970,  1011,  1056, 1062; 
Bankruptcy,  §  306;  Carriers,  JS  316.  31S: 
ColUsion,  §§  66,  105;  Conspiracy,  ff  43,  45; 
Corporations,  §  433;  Criminal  Law,  S  304; 
Deeds,  §  211;  Executors  and  Administratora, 
§  281;  Habeas  Corpus,  §  92:  Judicial  Sales, 
§  39 ;  Master  and  Seryant,  §§  265,  270 ;  Mu- 
nicipal Corporations,  §  819;  Patents,  f  81; 
Principal  and  Agent,  J  173 ;  Public  Lands,  { 
120;  Sales.  §  416;  Trade-Marks  and  Trade- 
Names,  I  93;  Triat  §  252;  Witnesses. 

Reception  of,  see  Trial,  §  60. 

I.  JUDICIAL  NOTICE. 

§52  (U.S.C.CA.)  Where  suit  is  brought  in 
a  federal  court  in  New  Hampshire  for  injuriefl 
sustained  by  plaintiff  in  an  automobile  acci- 
dent occurring  in  Massachusetts,  the  court  wiil 
take  judicial  notice  of  the  law  of  the  road  of 
that  state,  so  that  Massachusetts  decisions  are 
inadmissible  to  prove  such  law  as  a  fact- 
Lane  y.  Sargent,  231. 

Vn.   ADMISSIONS. 

(A)   Nature,  Form,  and  Inddemta    in  G«m« 

eral. 

§  220  (U.S.C.CA.)  A  newspaper  article  con- 
taining statements  concerning  the  acts  of  a  par- 
ty is  not  admissible  in  evidence  against  him 
merely  because,  when  called  to  his  attention,  be 
did  not  deny  the  statements.— Spencer  y.  Bead, 
300. 

(D).Bf  Affents  or  Otiaer  Representatives. 

§253  (U.S.C.CA.)  Admissions  by  one  al- 
leged conspirator,  made  after  the  conspiracy  has 
come  to  an  end,  by  way  of  narration  of  past 
facts,  are  not  admissible  against  others.— Spen- 
cer y.  Read,  360. 

Z.  DOCUMENTARY  EVIDENCE. 
(C)  Private  'Wrltlnf^a  and  FnblleaHoas. 

§359  (U.S.C.CA.)  Where,  immediately  after 
plaintiff  had  fallen  on  a  ridge  of  ice,  the  ice 
was  removed,  photographs  of  the  premises,  tak- 
en two  or  three  days  after  the  accident,  were 
properly  excluded.— Chicago,  St.  P.,  M.  &  O.  By. 
Co.  y.  Rorvig,  625. 


(D)   Production,    Anthentieatlon»    And   Ef- 
fect. 

{  383  (U.S.C.CA.)  The  recitol  of  a  considera- 
tion in  a  deed  is  not  proof  that  such  considera- 
tion, or  any  valuable  consideration,  was  paid, 
to  sustain  an  allegation  that  the  grantee  was 
a  bona  fide  purchaser.— United  States  y.  Bran- 
nan,   559. 
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XI.   FABOIi    OB    EXTRINSIC    EVI- 
DENCE AFFECTINO  WBITINOS. 

(C)  Separate    or    Subneavent    Oral    Avree- 

meat. 

S  441  (U.S.C.C.A.)  Where  a  written  contract 
of  purchase  specified  terms  of  payment  without 
reference  to  an  alleged  agreement  to  accept  an 
old  machine  in  part  payment,  a  letter  to  the 
buyer  from  the  sellers  "Southern  representa- 
tive," not  shown  to  have  been  approved  by 
the  seller's  officers,  was  not  a  part  of  the  con- 
tract—Norfolk Sand  &  Gravel  Corporation  v. 
Ohio    Locomotive   Crane   Co.,   135. 

8  442  (U.S.C.CA.)  Certain  written  orders 
for  jewelry  held  not  a  complete  written  contract, 
so  as  to  preclude  parol  proof  of  a  warranty  of 
quality  and  a  breach  thereof.— Harris  y.  Marsh, 
407. 

(D)  Constraetlon   or  Application   of   Lan- 

cnaire  of  Written  Inatmn&ent. 

§  450  (U.S.C.CA.)  In  an  action  for  the  price 
of  a  tractor  engine,  a  provision  of  the  contract 
that  the  sale  was  *  with  the  understanding  that 
it  proves  adequate  for  your  work,"  left  such 
clause  open  to  explanation  by  testimony  as  to 
the  understanding  of  the  parties  and  the  pur- 
poses for  which  the  engine  was  to  be  used.— 
Fairbanks,  Morse  &  Co.  v.  Nelson,  212. 


Xn.   OPINION  EVIDENCE. 


(A)    C< 


lions     and     Opinions     of     IVlt- 
nessea  In  General. 


$471  (U.S.O.C.A.)  Objection  held  properly 
sustained  to  questions  calling  for  the  opinion 
of  a  witness  as  to  whether  the  manner  in  which 
work  was  being  done  when  an  employ^  was  in- 
jured was  not  the  most  practicable,  and  whether 
the  machine  used  was  not  reasonably  safe. — 
Potlatch   Lumber  Co.   v.   Harkins,   132 

XIH.  EVIDENCE  AT  FORMEB  TRIAL 
OR  IN  OTHER  PROCEEDING. 

{575  (U.S.C.CA.)  The  admission  in  an  ac- 
tion by  a  trustee  in  bankruptcy  to  recover  pref- 
erences, of  testimony  previously  given  by  the 
bankrupt  on  a  hearing  before  the  referee  held 
error.— Pitts  Banking  Co.  v.  Clayton,  148. 

EXAMINATION. 

See  Bankraptey,   ${  235,  236. 

EXCEPTIONS. 

See  Appeal  and  Error,  {{  272,  274,  501. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  §  671. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Trusts,  §  231. 

IV.  COLLECTION  AND  MANAGEBIENT 

OF  ESTATE. 

(A)   In  General. 

1 93  (U.S.C.CA.)  Executors  had  no  authori- 
ty to  operate,  at  the  risk  of  the  estate,  a  planta- 


tion in  which  the  estate  held  a  large  interest, 
but  are  liable  for  the  rental  value  of  such  in- 
terest—Lovewell   V.    Schoolfield,   449. 

§106  (U.S.C.CA.)  An  executor  who,  as  well 
as  the  testator,  was  a  large  stockholder  in  a 
business  corporation  held  not  authorized  to  lend 
money  of  the  estate  to  such  corporation  with- 
out security. — Lovewell  v.  Schoolfield,  449. 

{118  (U.S.CC^A..)  An  executor  who,  as  well 
as  the  testator,  was  a  large  stockholder  in  a 
business  corporation  held  not  liable  for  the  loss 
of  the  stock  belonging  to  the  estate  through 
insolvency  of  the  corporation.— Lovewell  y. 
Schoolfield,  449. 

(C)   Personal  Property. 

{  160  (U.S.CCA.)  Shannon's  Code  Tenn.  S 
3979,  providing  that  executors  and  administra- 
tors shall  sell  the  chattels  of  the  deceased  at 
public  sale  held  not  to  control  the  discretion  of 
executors  given  by  the  wilL— Lovewell  v.  School- 
field,  449. 

VI.  ALLOWANCE  AND  PAYMENT  OF 

CLAIMS. 

(D)  Priorities  and  Pajm&ent. 

§281  (U.S.C.CA.)  Under  a  statute  requiring 
executors  to  pay  proved  claims  against  the  es- 
tate within  a  stated  time  after  issuance  of  let- 
tera  testamentary,  where  claims  were  paid 
after  such  time,  the  presumption  is  that  the  de- 
lay was  at  the  request  of  the  executor,  and  he  is 
not  liable  as  for  an  illegal  payment. — Lovewell 
V.  Schoolfield,  449. 

Vn.  DISTRIBUTION    OF   ESTATE. 

S3I4  (U.S.C.CA.)  Where  the  settlement  of 
the  estate  of  a  testator  was  justifiably  delayed 
through  a  number  of  years,  owing  to  the  nature 
of  the  property  and  liabilities  of  the  testator, 
limitation  does  not  run  against  the  claims  of 
residuary  legatees  to  their  respective  shares  dur- 
ing the  time  of  such  delay.— Lovewell  v.  School- 
field,  449. 

XI.  ACCOUNTING  AND  SETTLEMENT. 
(B)  Proceedlnir*  tor  Aeoonntlnir. 

§1 473,  474  (U.S.C.CA.)  In  a  suit  for  an  ac- 
counting b:^  executors  brought  after  their  death, 
the  limitation  of  the  inquiry  in  the  accounting 
to  the  items  specified  in  the  bill  held  not  preju- 
dicial  error. — Lovewell   v.    Schoolfield,  449. 

The  form  of  report  by  a  master  in  a  suit  for 
accounting  by  executors  approved. — Id. 

The  master  8  report  held  not  subject  to  objec- 
tion because  based  in  part  on  the  cashbook  kept 
by  the  executors.— Id. 

(D)  Compensation. 

1494  (U.S.C.CA.)  In  Tennessee  an  executor, 
acting  also  as  attorney  for  the  estate,  may  re- 
cover compensation  for  his  services  in  both  ca- 
pacities.— Lovewell  v.   Schoolfield,  449. 

(B)   Stating,    Settling,    Opening,    and    Re- 

▼lew. 

§502  (U.S.C.CA.)  In  a  suit  for  an  account- 
ing against  the  representatives  of  deceased  ex- 
ecutors, who  were  also  trustees  under  the  will. 
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the  manner  of  stating  the  accounti  approved.— 
Lovewell  v.  Schoolfield,  449. 

1514  (U.S.C.CA.)  In  a  suit  for  an  account- 
ing against  the  representatives  of  deceased  ex- 
ecutors, their  accounts  as  presented  to  and  ap- 
proved by  the  probate  court  from  time  to  time, 
under  Shannon's  Code  Tenn.  S§  4031  et  seq., 
5567,  held  properly  taken  as  prima  facie  cor- 
rect.— Lovewell  v.   Schoolfield,  449. 

Xm.   LIABILITIES  Olf  ADICIKISTBA- 

TION   BONDS. 

1528  (U.S.C.CA.)  In  Tennessee  sureties  of 
executors  are  liable  for  the  rental  value  of  the 
interest  of  the  estate  in  land  situated  in  an- 
other state,  where  such  interest  is  personal  prop- 
erty and  was  shown  on  the  executors'  inventory. 
— Lovewdl  V.   Schoolfield,  449. 

EXTRADITION. 

See  Bankruptcy,  §§  164,  168;   Habeas  Corpus, 
S  92. 

II.  ill  TEHST ATE. 

{  34  (U.S.C.CA.)  Where  aflidavits  in  extradi- 
tion proceedings  were  authenticated  by  the  Gov- 
ernor of  the  demanding  state,  they  were  suf- 
ficiently authenticated^  and  the  authority  of  the 
oflBcer  verifying  the  affidavits  could  not  be  called 
in  question.^hung  Kin  Tow  v.  Flynn,  666. 

FEDERAL  EMPLOYERS'  LIABILITY 

ACT. 

See  Commerce,  t  27;    Pleading,  |  868^ 

FEES. 

See  Insolvency,  H  185,  188. 

FINDINGS. 

See  Appeal  and  Error,  |  1022. 

FORECLOSURE 

See  Mortgages,  {  427. 

FOREIGN  CORPORATIONS. 

See  Corporations,  {  657. 

FOREIGN  JUDGMENTS. 

See  Judgment,   {  828w 

FORFEITURES. 

See  Mines  and  Minerals,  |  38. 

FRAUD. 

See  Bankruptcy, 
Criminal  Law, 

ance,  §  378 ,  ... 

and  Agent,  f  69;    Taxation,  $  608. 

GAS. 

I  13  (U.S.C.CA.)  A  pleading,  alleging  that  a 
party  failed  to  operate  wells  and  furnish  gas 
therefrom     continuously,    held    insufficient    to 


charge  breadi  of  a  covenant  to  sell  the  surplus 
gas  which  such  wells  might  produce. — Smith  v. 
BeU.  517. 

GIFTS. 

I.  iHTlSR  VIVOS, 

§  45  (U.S.C.CA.)  A  bill  held  to  state  a  cnuse 
of  action  to  establish  an  equitable  title  to  land 
under  a  parol  gift.— Clincbfield  Coal  Corpora- 
tion V.  Steinman,  585. 

GUARDS. 

See  Master  and  Servant,  $  121. 

HABEAS  CORPUS. 

See  AHens,  {  32. 

n.  JURISDICTION,    PROOEEDIHGS, 
AMD   REUEF. 

§54  (U.S.C.CA.)  A  petition  by  a  Chinese 
person  ordered  deported  for  a  writ  of  habeas 
corpus,  alleging  merely  that  petitioner  was  not 
given  a  fair  hearing,  held  insufficient  to  sustain 
Jurisdiction  to  issue  the  writ — Lee  Leong  t. 
United  SUtes,  34. 

1 92  (U.S.C.CA.)  On  petition  for  habeas  cor- 
pus to  review  extradition  proceedings,  the  war- 
rant of  the  Governor  of  the  asylum  state  is 
Erima  facie  evidence  that  all  legal  prerequisites 
ave  been  complied  with;  and  if  the  proceed iDgs 
before  the  Governor  appear  to  be  regular,  it  is 
conclusive  evidence  of  the  right  to  remove.— 
Chung  Kin  Tow  v.  Flynn,  666. 

That  it  appeared  that  the  Governor  of  the 
asylum  state  in  extradition  proceedings  acted 
on  the  report  of  his  Attorney  General  was  im- 
material, where  it  appeared  that  he  also  acted 
on  the  extradition  papers  from  the  demandiiig 
state.— Id. 

HARMLESS  ERROR. 

See  Appeal  and  Krror,  Si  1081-1004. 

HOMESTEAD. 

See  Taxation,  {  181. 

HUSBAND  AND  WIFE. 

V.  WIFE^S  SEPARATE  ESTATE. 
<A)  Whmt  CoiuiUtmtes. 

i  1 15  (U.S.C.CA.)  While  at  common  law  tbe 
personal  estate  of  a  wife  by  the  marriage  be- 
comes the  propei'ty  of  her  husband,  he  may  val- 
idly agree  to  her  retention  thereof  as  her  sep- 
arate estate.— Lovewell  v.   Schoolfield^  449. 

IMMIGRATION. 

See  Aliens,  {  46. 

IMPROVEMENTS. 

See  Municipal   O>rporation8,  f  536. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  i  98.  j 
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INDIANS. 

See   Taxation,  {  181. 

§  13  (U.S.G.OJ^.)  Patents  for  an  allotment  of 
land,  issued  in  the  name  of  a  person  who  died 
before  the  date  on  which  the  rignt  to  enrollment 
became  fixed  and  the  enrollment  of  whose  name 
was  procured  by  fraud,  held  void,  and  not  to 
convey  title  to  the  land  nor  to  protect  subse- 
quent purchasers. — Iowa  Land  &  Trust  CJo.  v. 
United    States,   121. 

A  finding  by  the  Conmiission  to  the  Five  Civ- 
ilized Tribes  that  a  person  was  entitled  to  en- 
rollment and  to  an  allotment,  in  a  proceeding 
wholly  ex  parte,  is  not  conclusive  against  the 
United  States,  suing  to  cancel  the  patent  on 
the  ground  of  fraud.— Id. 

§  18  (U.S.O.CA.)  Act  AprU  26,  1906.  §  5, 
and  Act  June  25,  1910,  ft  32,  which  provide  for 
the  contingency  of  the  death  of  an  Indian  al- 
lottee, both  assume  the  existence  of  a  legal  al- 
lottee, and  neither  has  any  application,  where 
there  never  was  such  an  allottee  in  existence. — 
Iowa  Land  &  Trust  Co.  v.  United  States,  121. 

INDICTMENT  AND  INFORMATION. 

See   Conspiracy,  §   43. 

INFRINGEMENT. 

S««  Coorts,  S  300. 

INJUNCTION. 

See  Adverse  Possession,  {  44;   Appeal  and  Er- 


I.   HATUBE   ANI>   GROUNDS   IN   GEN- 


(A)  Nature  and  Form  of  Remedy. 

§  5  (U.S.C.CA.)  An  injunction  is  a  writ  fram- 
ed according  to  the  circumstances  of  the  case, 
and  a  court  of  equity  is  not  always  limited  to 
the  restraint  of  a  contemplated  or  threatened 
action,  but  may  require  affirmative  action,  where 
the  circumstances  of  the  case  demand  it— West- 
ern Union  Telegraph  Co.  v.  Postal  Telegraph 
Co.,  385.. 

n.   SUBJECTS   OF   PROTECTION  AND 


(A)   Actions  and  Other  Le^al  Procee  dinars. 

§  26  (U.S.C.CA.)  The  prosecution  of  an  ac- 
tion at  law  against  the  complainant  will  not  be 
enjoined  to  enable  him  to  establish  a  counter- 
claim available  in  the  action  at  law. — McKinnon 
▼.    New   York  Assets  Realization  Co.,  255. 

(C)   Contracts. 

§57  (U.S.C.C.A.)  A  court  of  equity  held  to 
have  power  under  the  facts  shown  to  grant  a 
mandatory  injunction  requiring  a  railroad  com- 
pany to  execute  a  contract  giving  a  telegraph 
company  the  right  to  maintain  its  line  upon  the 
railroad  company's  ri^ht  of  way—Western  Un- 
ion Telegraph  Co.  v.  Postal  Telegraph  Co.,  385. 


(H)  Criminal  Acts,  Conspiracies,  and 
Prosecutions. 

§  105  (U.S.C.C.A.)  Where  city  authorities  had 
arrested  complainant's  agent  several  times,  for 
failure  to  take  out  licenses  under  local  ordinance 
to  do  an  interstate  business,  and  threatened  to 
continue  the  same,  an  injunction  was  properly 
granted  against  further  prosecutions;  those 
pending  being  expressly  exempted  from  the  de- 
cree.— City  of  Lee's  Summit  v.  Jewel  Tea  Co., 
637. 

in.   ACTIONS  FOR  INJUNCTIONS. 

S  114  (U.S.C.CA.)  A  corporaUon,  with  which 
the  United  States  makes  a  contract,  under  Act 
June  17,  1902,  is  a  proper  party  plaintiff  to 
sue  to  enjoin  collection  of  unlawful  charges  from 
the  shareholders.— Magruder  v.  Belle  Fourche 
Valley  Water  Users'  Ass'n,  524. 

IV.  PRELIMINARY  AND  INTERLOCU- 
TORY INJUNCTIONS. 

«(A)  Grounds  and  Proceedluffs  to  Procure. 

§  135  (U.S.C.C.A.)  The  granting  of  an  inter- 
locutory injunction  rests  in  the  discretion  of  the 
trial  court.— Magruder  v.  Belle  Fourche  Valley 
Water  Users'  Ass'n,  524. 

§  136  (U.S.C.CA.)  An  interlocutory  injunc- 
tion may  issue  to  maintain  the  status,  where  the 
questions  are  difficult,  and  injury  disproportion- 
ate to  the  opposing  party's  inconvenience  will 
result  if  injunction  be  denied. — Magruder  v. 
Belle  Fourche  Valley  Water  Users'  Ass'n,  524. 

(B)  ContlnnlniT,  Modifying,  Vacating,  or 

Dissolving. 

§  161  (U.S.C.C.A.)  The  dissolution  of  an  in- 
terlocutory injunction  rests  in  the  discretion  of 
the  trial  court— Magruder  v.  Belle  Fourche  Val- 
ley Water  Users'  Ass'n,  524. 

VII.   VIOLATION  AND   PUNISHMENT. 

§230  (U.S.C.C.A.),  A  defendant,  who  appear- 
ed and  contested  a  criminal  proceeding  against 
him  for  contempt  for  violation  of  an  injunction, 
held  not  entitled  to  attack  the  judgment  on  the 
ground  of  the  invalidity  of  the  injunction. — 
Schwartz  v.  United  States,  576. 

§230  (U.S.C.CA.)  Charges  of  criminal  con- 
tempt in  violating  an  injunction  held  sufficiently 
specific  to  sustain  a  judgment  of  conviction. — 
Scoric  V.  United  States,  581. 

The  omission  of  one  defendant's  name  from 
one  of  the  orders  made  in  a  contempt  proceed- 
ing through  a  clerical  error  held  not  to  invali- 
date a  judgment  against  him. — Id. 

§231  (U.S.C.CA.)  The  question  of  the  valid- 
ity of  an  order  granting  an  injunction,  not  ap- 
pealed from,  cannot  be  raised  in  an  appellate 
court  on  review  of  a  subsequent  judgment  for 
contempt  for  violation  of  the  injunction.— Scor- 
ic V.  United  States,  581. 

INSOLVENCY. 

See  Bankruptcy;  Corporations,  §  472;  Courts, 
§  308;   Executors  and  Administrators,  §  118. 
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m.  ASSIGNMENT,  ADMIiaSTBATIOH. 
AND   DISTRIBUTION   OF  IN- 
SOLVENT'S  ESTATE. 

rP)   Claims    Affatnnt    and    Dlstrlbatloa    of 

Bntate. 

f  109  (U.S.C.C.A.)  The  rule  that,  in  the  ad- 
ministration of  insolvent  estates,  interest  is 
not  allowed  alter  the  commencement  of  the 
proceedings,  app!I««  only  as  between  creditors 
who  stand  upon  an  equal  basis,  and  not  to  a 
creditor  having  a  prior  lien  on  specific  property 
in  favor  of  unsecured  creditors,  nor  where  the 
estate  proves  sufficient  to  pay  all  creditors, 
with    interest— HuflC    v.    Bidwell,    646. 

VH.  OOSTS  AND  FEES. 

f  185  (U.S.C.CA.)  Where  a  temporary  re- 
ceiver was  improvidently  appointed  in  a  pro- 
ceeding in  insolvency  against  the  defendant,  the 
costs  of  the  receivership  are  properly  taxable 
against  the  complainants  who  procured  it. — Huff 
V.   Bidwell,   646. 

Complainants  in  an  insolvency  proceeding 
against  a  debtor  held  not  personally  liable  for 
an  unsuccessful  resistance  to  the  payment  of 
paving  assessments  against  the  property  of 
the  defendant. — Id. 

County  and  municipal  taxes  assessed  ui>on 
property  being  administered  by  a  court  in  in- 
solvency proceedings  against  the  owner  are  a 
part  of  the  costs  ot  administration,  and  cannot 
be  required  to  contribute  to  the  payment  of 
solicitors'  fees,  awarded  the  complainants,  but 
are  entitled  to  payment  in  full,  with  interest 
—Id. 

§  188  (U.S.C.CA.)  A  court  of  equity  has 
power  to  allow  a  fee  to  the  solicitor  of  an  in- 
solvent defendant  whose  estate  is  being  admin- 
istered, to  be  paia  from  the  fund  in  court ;  but, 
if  it  appears  on  final  distribution  that  the  as- 
sets are  sufficient  to  pay  all  debts  and  leave  a 
surplus,  it  is  not  the  province  of  the  court 
either  to  fix  the  fee  or  to  charge  it  upon  the 
fund.— Huff  V.   Bidwell,  646. 

Where  a  mortgagee,  made  a  defendant  in  in- 
solvency proceedings  against  the  mortgagor, 
adopts  such  proceedings  for  the  purpose  of  en- 
forcing its  lien,  it  may  properly  be  required  to 
contribute  to  the  payment  of  a  solicitor's  fee 
awarded  to  the  complainants  from  the  fund  in 
court— Id. 

INSTRUCTIONS. 

To  jury,  see  Trial,  H  252,  260. 

INSURANCE. 

See  Bankruptcy,  f{  164,  168;    Corporations,  { 
472. 

V.   THE  CONTRACT  IN   GENERAL. 
(B)  Confltmctlon  and  Operation. 

§  146  (U.S.C.CA.)  A  court  should  give  to 
contracts  of  insurance  that  reasonable  construc- 
tion which  it  is  to  be  assumed  intelligent  busi- 
ness men  would  give  it. — Canton  Ins.  Office  v. 
Independent  Transp.  Co.,  207. 

The  words  used  are  to  be  understood  in  their 
ordinary    sense,    unless    they   have   a   different 


meaning  by   some  generally   established   usage 
of  the  business.— Id. 

X.  FORFEITURE  OF  POUCT  FOR 
BREACH  OF  PROMISSORY  1J7AR- 
RAMTY,  COVENANT,  OR  CONDITION 
SUBSEQUENT. 

(B)  Matters   Relatlnfc   to   Property    or   In- 
terest Insured. 

§313  (U.S.C.CA.)  Time  policies  on  a  vessel 
"warranted  employed  in  the  general  passenger 
and  freighting  business  on  Puget  Sound  ♦  ♦  ♦  ** 
hfld  avoided  for  breach  of  such  warranty. — 
Canton  Ins.  Office  v.  Independent  Transp.  Co., 
207. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 

MENTS   AFFECTING    RIGHT    TO 
AVOID  OR  FORFEIT  POLICY. 

$378  (U.S.C.CA.)  Where  false  and  material 
statements  were  made  in  an  application  for  life 
insurance,  that  the  medical  examiner  who  wrote 
the  statement  was  the  agent  of  the  company 
and  knew  them  to  be  false  held  not  to  charge  the 
company  with  such  knowledge,  nor  prevent  it 
from  avoiding  the  policy  for  the  fraucl.— Mutual 
Life  Ins.  Ck>.  of  New  York  y.  Powell,  417. 

INTENT. 

Se«  Statutes,  {  217. 

INTEREST. 

See  Railroads,  |  194. 

INTERNAL  REVENUL 

See  Judgment,  fi  828. 

INTERSTATE  COMMERCE. 

See  Carriers,  f{  32,  35 ;   Commerce,  SS  27,  4a 

INTER  VIVOS. 

See  Gifts,  {  45. 

INVENTION. 

See  Patents. 

JUDGES. 

See  Courts,  |  356. 

JUDGMENT. 

See   Admiralty,    I    118;     Appeal   Mid    Error: 
Bankruptcy,  f  341; 
tion,  f  230. 


Equity,  I  427;    Injunc- 


VI.  ON  TRIAI.  OF  ISSUES. 
(B)  Parties. 

1 237  (U.S.C.CA.)  In  an  action  for  injuries 
to  a  passenger  riding  in  a  freight  car,  by  rea$n: 
of  a  defect  therein,  while  the  car  was  in  tb" 
possession  of  a  terminal  company,  dismissal  &< 
to  the  latter  did  not  require  a  dismissal  as  i 
the  railroad  company.— New  York,  N.  H.  &  E 
R.   Co.   V.   Halstead,   1. 
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Zm.  MEBGEB  AHD  BAB  OF  CAUSES 
OF  ACTION  AHB  DEFENSES. 

(B)   Ci 


jies  of  Action  and  Defeniies  Mergr- 
edy  Barredy  or  Concladed. 

§585  (U.S.C.C.A.)  Where  a  second  action  is 
on  the  same  claim  and  between  the  same  parties 
or  privies,  the  judgment  in  the  first,  if  on  the 
merits,  is  res  judicata. — Linton  v.  Omaha 
AVhoIosale  Produce  Market  House  Co.,  336. 

Tlmt  complainant,  when  previously  sued  to 
quiet  title  as  trustee,  did  not  rely  on  a  certain 
deed,  did  not  entitle  him  after  adverse  decree 
to  maintain  a  suit  to  enforce  the  trust  based  on 
such  deed.— Id. 

XIV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(B)  Pemons  Concluded. 

§670  (U.S.C.C.A.)  A  judgment  in  a  former 
suit  against  L.,  whose  interest  was  described  in 
the  body  of  the  bill,  but  not  in  the  caption,  as 
that  of  a  trustee,  held  a  bar  to  a  subsequent 
suit  by  L.  as  trustee. — Linton  v.  Omaha  Whole- 
sale Produce  Market  House  Co.,  336. 

XVn.  FOBEIGN  JUDGBIENTS. 

§828  (U.S.C.G.A.)  A  finding  by  a  state  pro- 
bate that  testator  was  a  resident  of  and  domi- 
ciled in  British  Columbia,  but  temporarily  re- 
siding in  San  Francisco,  held  not  binding  on  the 
United  States  in  proceedinirs  to  recover  a  war 
revenue  tax  on  a  legacy. — Dunsmuir  v.  Scott, 
194 

JUDICIAL  NOTICE. 

See  Criminal  Law,  §  304 ;   Evidence,  §  52. 

JUDICIAL  SALES. 

See  EiXecutors  and  Administrators,  §  160. 

§  31  (U.S.C.C.A.}  While  confirmation  of  a  sale 
made  under  an  order  of  court  does  not  pass  the 
legal  title,  it  vests  the  full  equitable  title  to  the 
property  in  the  parchaser.—In  re  Burr  Mfg.  & 
Supply   Co.,   126. 

A  party,  who  with  knowledge  of  irregularities 
In  proceedings  for  a  judicial  sale  fails  to  object 
before  confirmation,  loses  his  right  by  his  lach- 
es.— Id. 

§35  (U.S.C.C.A.)  A  judicial  sale  after  con- 
firmation should  not  be  set  aside,  except  for 
reasons  for  which  equity  would  set  aside  a  sale 
between  individuals. — In  re  Burr  Mfg.  &  Sup- 
ply Co.,   126. 

§39  (U.S.C.C.A.)  Inadequacy  of  price  alone 
is  not  sufficient  ground  for  setting  aside  a  sale 
after  confirmation,  unless  the  inadequacy  is  so 
great  as  to  raise  a  presumption  of  fraud  or  to 
shock  the  conscience  of  the  court. — In  re  Burr 
Mfg.  &  Supply  Co.,  126. 

§42  (U.S.C.C.A.)  One  must  be  a  party  who 
is  interested  and  injuriously  affected  by  a  judi- 
cial sale  to  entitle  him  to  apply  to  have  it  va- 
cated.—In  re  Burr  Mfg.  &  Supply  Co.,  126. 


JURISDICTION. 


See  Courts. 


LACHES. 

See  Jndidal  Sales,  |  31 ;   Qnieting  Titie,  {  2». 

LANDLORD  AND  TENANT. 

See  Mines  and  Minerals,  §  70. 

LAW  OF  THE  ROAD. 

See  Evidence,  §  52. 

LEASE. 

See  Receivers,  §  91. 

LETTERS. 

See  Evidence,  §  441. 

LEVEES. 

See  Courts,  |  365. 

LICENSES. 

See  Cyommerce,  §  40;   Injunction,  §  106. 

LIENS. 

See  Bankruptcy,  if  188,  189,  288,  440;  Banks 
and  Banking,  §  42;  Mechanics'  Liens;  Tax- 
ation, §  507. 

§  1 6  (U.S.C.C.A.)  By  instituting  proceedings 
to  claim  and  perfect  a  lien  given  by  statute,  the 
claimant  waives  the  right  to  claim  a  common- 
law   lien.— Tucker   v.    Bryan,    428. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Criminal  Law;  Ex- 
ecutors and  Administrators,  §  314. 

LOGS  AND  LOGGING. 

§  26  (U.S.C.C.A.)  Persons  contracting  to  log 
and  cut  certain  timber  for  a  stated  price  per 
thousand  feet  for  the  lumber  produced  held  not 
"laborers,"  within  the  meaning  of  Code  Va. 
1904,  §  2485,  and  not  entitled  to  a  lien  on  the 
lumber  thereunder.— Tucker  v.  Bryan,  428. 

MANDAMUS. 

See  Courts,  |  365. 

MARINE  INSURANCE. 

See  Insurance,  §  313. 

MARRIAGE. 

See  Hosband  and  Wile. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  §  1064;  Commerce,  § 
27. 

m.  MASTER'S   UABIUTY   FOB   IN- 
JUBIES  TO   SERVANT. 

(B)  Tools,  Bfaclilnery-,  Appllanceny  and 
Places  for  IVork. 

§  1 1 1  (U.S.C.CA.)  While  the  terms  "locomo- 
tive engines"  and  "engineer"  as  used  in  Safety 
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Appliance  Act,  |  1,  as  amended  by  Act  March 
2.  1903,  were  primarily  intended  to  refer  to  a 
steam-propelled  engine  and  to  the  operator  there- 
of, they  were  sufficiently  broad  to  include  an 
electric  motor  and  the  motorman  thereof. — 
Spokane  &  I.  B.  R.  Co.  v.  Campbell,  370. 

8  121  (U.S.C.CJi.)  Code  Supp.  Iowa,  1907,  { 
491)0a2,  held  to  require  an  employer  to  guard 
all  machines  of  a  character  dangerous  to  em- 
ployes operating  them  or  working  in  tbeir 
vicinity.— United  States  Gypsum  Co.  v.  Kar- 
naca,  61. 

(C)   Methods  of  mrork.  Rules,  and  Orders. 

§137  (U.S.C.C.A.)  FaUure  of  a  raUroad 
company  to  maintain  on  the  footboard  of  a 
switch  engine  a  man  to  warn  employes  who 
were  accustomed  to  cross  the  railroad  yard  in 
going  to  and  from  their  work,  and  to  notify  the 
engineer  of  their  presence,  held  not  negligence 
rendering  the  company  liable  for  injuries  to  an 
employ^.— Chicago,  St  P.,  M.  &  O.  Ry.  Co.  y. 
Kroloff,  377. 

(F)  Risks  Assiuned  by^  Servant. 

§219  (U.S.C.CA.}  The  injury  of  an  employ^ 
hcldf  on  the  facts  shown,  due  to  risks  which  she 
assumed,  either  as  obvious  and  known  to  her, 
or  as  unnecessarily  taken  and  not  incident  to 
her  employment— W.  H.  McElwaln  Co.  v.  Bul- 
lock, 634. 

(H)   Actions. 

{265  (U.S.C.C.A.)  Since  the  doctrine  of  res 
ipsa  loquitur  is  inapplicable  to  an  employe's 
action  for  negligence,  the  plaintiff  must  prove 
that  the  negligence  complained  of  was  the  prox- 
imate cause  of  the  injury.— Armour  &  Co.  ▼. 
Ilarcrow,  218. 

§  270  (U.S.C.C.A.)  In  an  action  for  an  injury 
to  a  mine  employ^  against  the  employer,  evi- 
dence to  show  the  rule  or  custom  prevailing  in 
snch  workings  with  respect  to  the  inspection  of 
walls  after  a  shot  and  the  person  whose  duty 
it  was  to  attend  to  the  same,  held  competent 
— Beatson  Copper  Co.  y.  Pedrin,  29. 

§  270  (U.S.C.C.A.)  In  an  action  for  injury  to 
an  employ^,  evidence  held  competent  to  snow 
that  the  machine  with  which  the  employ^  and 
others  were  working  was  not  in  common  use 
for  the  purpose,  and  was  more  dangerous  than 
those  in  common  use. — Potlatch  Lumber  Co.  v. 
liar  kins,  132. 

i  284  (U.S.C.CA.)  Evidence  in  an  action  for 
injury  to  a  mine  employ^  held  such  as  to  make 
it  proper  to  submit  the  case  to  the  jury.— Beat- 
son  Copper  Co.  y.  Pedrin,  29. 

§285  (U.S.C.CA.)  Evidence  in  a  carpenter's 
action  against  his  employer  for  injuries  held 
insufficient  to  authorize  submitting  to  the  jury 
plaintiff's  contention  that  lack  of  Tight  was  the 
proximate  cause  of  the  accident— Armour  &  Co. 
V.  Harcrow,  218. 

§286  (U.S.C.C.A.)  In  an  action  for  injuries 
to  a  servant,  evidence  held  to  require  submis- 
sion to  the  jury  of  the  question  of  defendant's 
negligence  in  failii^  to  warn  plaintiff  of  the 
danger.— American  Woolen  Co.  v.  Stewart,  326. 

§  286  (U.S.C.CA.)  An  action  for  injury  to  the 
conductor  of  an  electric  car  for  negligence  in 
the  operation  of  the  car  held  properly  submitted 


to  the  jnry.— Lake  Shore  Electric  Ry.  Co.  y. 
Kurtz,  521. 

1 289  (U.S.C.CA.)  Evidence  held  not  to  es- 
tablish the  contributory  negligence  as  a  mat*^*^^^ 
of  law  of  an  employ^  in  a  gypsum  mill  who 
was  injured  by  a  revolving  screw  used  to  force 
gypsum  through  a  conveyor,  and  which  was  left 
unguarded.— United  States  Gypsum  Co.  v.  Kar- 
naca,  61. 

§293  (U.S.C.C.A.)  Instructions  held  not  er- 
roneous.—Potlatch  Lumber  Co.  v.  Harkins,  132. 

§  297  (U.S.C.CA.)  In  an  action  for  injuries 
to  a  motorman  in  collision,  due  to  a  failure  of 
his  air  brakes  to  work  and  his  violation  of  or- 
ders, defendant  held  not  entitled  to  a  judgment 
on  a  special  verdict  notwithstanding  a  general 
verdict  for  plaintiff  under  E^mployers'  Liability 
Act— Spokane  &  L  E.  R.  O.  v.  Campbell,  370. 

MECHANICS'  LIENS. 

L  HATTJIIE,     GBOUND8,     AKD      SIJB« 
JEOT-MATTEB  IN  GENEBAIi. 

13  (U.S.C.CA.)  Const  Tex.  art  16,  §  37. 
held  to  give  a  mechanic's  lien  to  the  classes  of 
persons  named  in  that  section  independent  of 
statute,  so  that  though  the  statutes  may  ex- 
tend the  right,  they  cannot  impair  or  detract 
from  the  rights  conferred  by  the  Constitution.— 
Huttig  Sash  &  Door  C>>.  v.  Stitt,  641. 

H.  BIGHT  TO  LIEir. 

(B)   Subcontractors'    and   Contractors' 
'Workmen  and  Matcrtalmcn. 

§  106  (U.S.C.CA.)  Petitioner,  having  manu- 
factured for  a  bankrupt,  a  subcontractor,  cer- 
tain mill  work  and  furnished  certain  material 
to  be  used  in  the  construction  of  a  buildin;. 
held  entitled  to  a  lien  under  Const  Tex.  art 
16,  I  37.— Huttig  Sash  &  Door  Co.  v.  Stitt  641. 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  f  1056;    Gas,  f  13. 

I.   PUBLIC  MINEBAI.  LANI>S. 
(B)   Location    and    Acqnlsltion    of    Clainas. 

{38  (U.S.C.CA.)  In  a  suit  to  determine  an 
adverse  claim  to  a  mining  location,  an  allegation 
of  the  answer,  denying  the  performance  of  the 
requisite  assessment  work  and  alleging  that  by 
reason  thereof  the  claim  became  forfeited,  held 
sufficient  to  support  a  plea  of  forfeiture,  in  the 
absence  of  an  objection  at  the  trial. — Cache 
Creek  Mining  Co.  y.  Brahenberg,  234. 

n.   TITLE,   OONVEYAHCES,   AHB 
OONTBAOTS. 


(O)  Leases,  Licenses,  and  Contracts. 

1 70  (U.S.C.CA.)  Where  a  lessee  of  coal  lands 
paid  royalties  for  ten  years,  three  of  which  were 
after  the  death  of  the  lessor,  on  a  certain  con- 
struction of  the  terms  of  the  lease,  which  were 
somewhat  ambiguous,  it  will  be  taken  as  the 
true  construction  as  asrainst  the  lessee. — Pru- 
dence Coal  C^.  y.  Perkins,  421. 

A  lessor  of  coal  lands  may  recover  royalties 
due  under  the  lease  on  coal  previously  mined 
and  sold  by  the  lessee  under  the  common  counts 
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in  assumpsit  in  West  Virginia,  where  by  statute 
assumpsit  may  be  maintained  on  a  sealed  con- 
tract.—Id. 

MODIFICATION. 

See  Ck>ntracts,  f  238. 

MORTGAGES. 

See  Bankruptcy,  (f  58,  293,  310.  845 ;  Courts, 
1 311 ;  Insolvency,  |  188 ;  Railroads,  |  194 ; 
Keceivers,  |  158. 

X.  FORECLOSURE  BY  ACTION. 

(B)  Parties  and  Process. 

i  427  (U.S.C.C.A.)  The  trustee  in  a  mortgage 
is  an  indispensable  party  to  a  suit  to  foreclose ; 
but  the  cestui  que  trust  is  not.— Smith  y.  Bell, 
517. 

MOTIONS. 

See  Pleading,  §i  367,  369. 

MUNICIPAL  CORPORATIONS. 

See  Insolvency,  f  185. 

IX.  PUBLIC  IMPROVEBIENT8. 

(F)  Bnforcement  of  Assessments  and  Spe- 
cial Taxes. 

§  535  (U.S.C.C.A.)  Property  owners,  against 
whose  property  tax  bills  had  been  issued  for  the 
cost  of  paving,  held  not  entitled  to  maintain  a 
suit  to  enjoin  their  collection  under  Rev.  St. 
Mo.  1899,  f  5859,  as  amended  by  Laws  Mo. 
1901,  p.  65.— St  Avit  ▼.  Kettle  River  Co.,  76. 

XI.   USE  AND  REGULATION  OF  PUB- 
LIC PLACES,   PROPERTY, 
AND  WORKS. 

(A)    Streets  and  Other  Pabltc  mrays. 

§705  (U.S.C.C.A.)  A  pedestrian  and  the  op- 
erator of  an  automobile  have  equal  rights  in  a 
city  street,  and  each  is  bound  to  use  ordinary 
care  to  avoid  the  other.— Lane  v.  Sargent,  231. 

XIL  TORTS. 

(C)   Defects     or     Obstrnctlons     in     Streets 
and  Other  Pnblic  IVays. 

§788  (U.S.C.CA.)  A  municipality  is  not  re- 
quired to  look  for  defects  or  dangers  in  its 
streets,  but  the  measure  of  its  duty  is  only  to 
observe  such  as  a  reasonable  supervision  would 
disclose.— Borough  of  Du  Bois  v.  Pancoast,  662. 

§817  (U.S.C.C.A.)  In  an  action  against  a 
municipal  corporation  to  recover  for  an  injury 
to  plaintiff,  caused  by  the  giving  way  of  the 
anchorage  of  a  banner  which  had  been  stretch- 
ed across  a  street  by  third  persons,  the  doc- 
trine of  res  ipsa  loquitur  cannot  be  invoked  as 
against  the  defendant. — Borough  of  Du  Bois  v. 
Pancoast,  662. 

§819  (U.S.C.C.A.)  Evidence  held  insufficient 
to  warrant  a  recovery  against  a  municipal  cor- 
poration for  an  injury  to  plaintiff  by  the  fall- 
ing of  a  banner  over  a  street. — Borough  of  Du 
Bois  V.  Pancoast,  662. 


MUTUALITY. 

See  Contracts,  §  10. 

NAMES. 

See  Injunction,  §  230. 

NAVIGABLE  WATERS. 

See  (Collision,  §  105;    Wharves. 

NEGLIGENCE. 

See  Carriers,  §§  316-321 ;  Collision,  §§  18, 153 ; 
Master  and  Servant,  §§  111-297;  Kailroads, 
§§  376-383. 

n.  PROXIMATE  CAUSE  OF  INJURY. 

§58  (U.S.C.CA.)  The  "natural  consequence" 
of  an  act  of  negligence  is  the  consequence  which 
ordinarily  follows  it,  the  result  which  may  rea- 
sonably be  anticipated  from  it— Armour  &  Co. 
V.   Harcrow,  218. 

A  "probable  consequence"  of  an  act  of  negli- 
gence is  one  that  is  more  likely  to  follow  its 
supposed  cause  than  not  to  follow  it— Id. 

An  injury  which  is  the  natural  and  probable 
result  of  an  act  of  negligence  is  actionable.— Id. 

§  59  (U.S.C.CA.)  An  injury  which  could  not 
have  been  foreseen  and  reasonably  anticipated 
as  the  probable  result  of  the  act  of  negligence 
is  not  actionable.— Armour  &  Co.  v.  Harcrow, 
218. 

in.   CONTRIRUTORY  NEGLIGENCE. 
(C)l  Impnted  Neffltirenoe. 

1 93  (U.S.C.C.A.)  A  passenger  who,  while 
riding  with  others,  as  a  guest  of  the  owner  and 
driver  of  an  automobile,  at  night,  without 
lights,  was  injured  when  the  machine  ran  over  a 
railroad  embankment  into  an  unprotected  cut, 
at  a  place  not  used  as  a  public  highway,  held 
chargeable  with  contributory  negligence,  which 
precluded  his  recovery  from  the  railroad  com- 
pany.—Rebi  Hard  V.  Minneapolis,  St  P.  &  S.  S. 
M.  Ky.  Co.,  9. 

The  rule  that  the  negligence  of  the  driver  of 
a  conveyance  will  not  be  imputed  to  a  passenger, 
whether  the  conveyance  is  a  public  one  or  the 
passenger  is  the  guest  of  the  driver  of  a  vehicle- 
does  not  apply  where  the  passenger  has  full 
knowledge  of  the  danger  and  voluntarily  in- 
curs the  risk. — Id. 

(D)  CompArattTe  Nearliirence. 

§97  (U.S.C.C.A.)  In  an  action  for  injuries 
to  plaintiff  while  operating  a  wool-finishing  ma- 
chine, an  instruction  held  erroneous  as  submit- 
ting the  doctrine  of  comparative  negligence, 
which  is  not  a  part  of  the  law  of  New  Hamp- 
shire, where  the  accident  occurred. — American 
Woolen  Co.  v.  Stewart,  326. 

IV.  ACTIONS. 
(C)  Trial,  Jadipinent,   and  Revleiv. 

§  136  (U.S.C.CA.)  Where  the  evidence  leaves 
to  speculation  an  allegation  that  an  injury  was 
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caused  by  negligence,  a  verdict  should  be  direct- 
ed for  defendant. — Armour  &  CJo.  ▼.  Harcrow, 
218 

NEWSPAPERS. 

See  Evidence,  {  220. 

NEW  TRIAL 

See  Appeal  and  Error,  |  977. 

I.  NATURE  AND  SCOPE  OF  REBfEDY. 

{6  (U.S.C.CA.)  The  grant  or  refusal  of  a 
new  trial  in  the  federal  courts  rests  in  the  sound 
discretion  of  the  trial  court.~Spokane  &  I.  £. 
R.  Co.  V.  Campbell,  370. 

NOTICE. 

See  Bankruptcy,  IS  48;  235. 

NOVELTY. 

See  Patents,  «  75,  81. 

OBJECTIONS. 

See  Evidence,  f  471 ;   Judicial  Sales,  i  81. 

OFFICERS. 

See  Corporations,  |  433;  Receivers;  United 
States,  §1  125,  127. 

OPINION  EVIDENCE. 

See  Evidence,  |  471. 

PAROL  EVIDENCE. 

See  Evidence,  ff  441-450. 

PARTIES. 

See  Appeal  and  Error,  ){  148,  323;  Courts.  { 
308;  Injunction,  |  114;  Judgment,  |  237; 
Mortgages,  §  427. 

PARTNERSHIP. 

See  Bankruptcy,  |  149;    Patents,  {{  129,  202. 


I.   THE 


*Md. 


ATION. 


(A)   Creation  and  Reanlsltes. 

§  5  (U.S.C.CA.)  Where  complainant  corpo- 
ration was  formed  and  acquired  the  interest  of 
one  of  the  partners  of  a  firm,  and  thereafter 
complainant  and  defendant,  who  had  been  the 
managing  partner,  continued  the  business,  un- 
der agreement  to  share  profits  and  losses,  a 
partnership  resulted,  whether  there  was  a  part- 
nership agreement  between  them  or  not. — Mar- 
net  Oil  &  Gas  Co.  V.  Staley,  108. 

Vt.  DEATH  OF  PARTNER,  AND  SUR- 
VIVING PARTNERS. 

$  245  (U.S.C.CA.)  A  purchaser  of  real  estate 
owned  by  a  partnership  from  the  surviving 
members,  who  had  authority  under  the  partner- 
ship articles  to  sell  is  not  bound  to  look  to  the 
apnlication  of  the  proceeds.'  but  acquires  a  good 
title.— Love  well  v.  School  field,  449. 


Vn.  DISSOLUTION^ 

AND  AOOOUNTINO. 

(A)  Causes  of  Dlssolntlom. 

J  273  (U.S.C.CA.)  Where  no  period  was  fix- 
ed for  the  continuance  of  a  partnership,  and 
defendant  had  been  guilty  of  misconduct  se- 
riously prejudicial  to  the  business,  and  com- 
plainant had  advanced  more  than  its  share  of 
the  capital,  it  was  entitled  to  a  dissolution,  and 
to  a  lien  on  the  firm's  assets,  and  on  defend- 
ant's interest  in  those  assets  after  payment  of 
debts.— Mamet  Oil  &  Gas  Co.  v.  Staley,  108. 

PASSENGERS. 

See  Carriers,  {§  242-321. 

PATENTS. 

See   Courts,    i   300;    Indians,   {    13;     Public 
Lands,  §  117. 

n.   PATENTARHiITT. 

(A)  Invention. 

f  16  (U.S.C.CA.)  The  mere  carrying  forward 
of  an  old  idea  and  doing  what  had  been  done 
before  in  substantially  the  same  way,  but  with 
possibly  better  results,  is  a  change  not  involv- 
ing invention.— Spirella  CJo.  v.  NuBone  Corset 
Co.,  102. 

S  17  (U.S.COJL)  Having  gone  into  another 
art  and  adopted  a  device  therefrom,  and  adapt- 
ed it  to  this  art,  the  patentee  could  not  there- 
after get  a  valid  patent  covering  broadly  an- 
other adoption  from  the  same  art  for  similar 
purpose.  There  remained  open  for  the  later 
patent  only  the  adaptation,  not  the  adoption. — 
Crown  Cork  &  Seal  CJo.  of  Baltimore  City  ?. 
Sterling  Cork  &  Seal  Co.,  297. 

§  26  (U.S.C.CA.)  Invention  may  consist  of 
old  elements  so  combined  as  to  co-operate  and 
produce  a  new  and  useful  resulL-^chiebel  Toy 
&  Novelty  Co.  v.  Clark,  490. 

(B)   Prior  Pnblle  Use  or  Sale. 

J  75  (U.S.C.CA.)  Prior  use,  to  invalidate  a 
patent,  must  have  been  so  far  understood  and 
practiced  or  persisted  in  as  to  have  become  as 
established  fact,  accessible  to  the  public,  and  to 
have  contributed  definitely  to  the  sum  of  knowl- 
edge—Diamond Patent  Co.  v.  S.  E.  Carr  Co- 
310. 

A  prior  use,  to  negative  novelty  and  invali- 
date a  patent,  must  have  been  of  an  article 
which  was  complete  and  capable  of  producing 
the  result  accomplished  by  the  patented  article, 
and  not  merely  of  one  which  by  modification 
could  be  made  to  perform  the  same  function. 
—Id. 

S8I  (U.S.C.CA.)  The  burden  rests  upon  the 
defendant  in  an  infringement  suit  to  establish 
the  defense  of  prior  use  and  consequent  want 
of  novelty  in  the  pntent — Diamond  Patent  Co.  t. 
S.  B.  Carr  Co.,  310. 

IV.  APPLICATIONS    AND    PROCEED. 
INOS  THEREON. 

§  101  (U.S.C.CA.)  A  claim  of  a  patent  is  not 
functional  and  invalid  merely  because  one  of  its 


696 


INDEX-DIQBST 


Patents 


specified  elements  is  "means"  or  "mechanism." 
— Davis  Sewing  Machine  Co.  v.  New  Depart- 
ure Mfg.  Co.,  505. 

In  determining  whether  the  ambignoos  terms 
of  a  claim  should  be  confined  more  or  less  close- 
ly to  the  form  shown  in  the  drawings,  it  is  usu- 
ally well  to  compare  with  other  claims  which 
may  not  be  in  suit. — Id. 

V.  REQUISITES  AND  VAI.IDITT  OF 
UBTTERS  PATENT. 

§  129  (U.S.C.C.A.)  A  partner,  who  was  in- 
strumental in  procuring  the  sale  and  assignment 
by  receivers  of  a  patent  owned  by  the  firm,  in  a 
dissolution  suit,  held  estopped  to  deny  the  valid- 
ity of  the  patent— Schiebel  Toy  &  Novelty  Co. 
V.  Clark,  490. 

IX.   CONSTRUCTION  AND  OPERATION 
OF  I.ETTERS   PATENT. 

§  157  (U.S.C.C.A.)  When  the  Patent  Ofllce 
has  a  settled  rule  of  construction  under  which  a 
certain  phrase  in  a  patent  grant  has  a  fixed 
meaning,  acquiesced  in  by  the  patentee,  the 
courts  cannot  afterward  rightfully  say  that  the 
phrase  means  something  more  or  something  less. 
—National  Tube  Co.  v.  Mark,  13. 

§  157  (U.S.C.C.A.)  Only  when  necessary  to 
make  the  claims  of  a  patent  operative,  or  in  case 
of  ambiguity  apparent  on  the  face  of  the  claims, 
or  induced  b^  their  study  in  connection  with 
the  specification  and  prior  art,  is  a  court  per- 
mitted to  read  in  an  element  not  named  there- 
in to  narrow  a  claim,  so  as  to  make  valid  one 
otherwise  invalid. — Crown  Cork  &  Seal  Co.  of 
Baltimore  City  v.  Sterling  Cork  &  Seal  Co., 
297. 

(B)   Limitation  of  Claims. 

f  165  (U.S.C.C.A.)  At  least  in  all  recent  pat- 
ents, and  save  in  exceptional  instances,  the  pres- 
ence or  absence  of  the  phrase  '^substantially  as 
described*'  in  a  claim  is  of  no  interpretive  im- 
portance.—National  Tube  Co.  V.  Mark,  13. 

Where  a  patent  contains  both  a  broad  and  a 
narrow  claim  and  suit  is  brought  on  the  broad 
claim,  the  court  cannot  construe  into  it  a  limi- 
tation not  therein  expressed,  but  which  is  ex- 
pressed in  the  narrower  claim  and  by  which 
alone  one  is  distinguished  from  the  other.— Id. 

§  165  (U.S.C.CA.)  The  rule  which  ordinarily 
confines  a  patentee  to  the  language  he  has  used 
in  stating  his  claims  is  not  so  hard  and  fast  as 
to  permit  appropriation  by  another  of  the  es- 
sence of  his  invention,  merely  because  be  has 
employed  fit  words  to  apply  his  invention  to  an 
earlier  one,  upon  which  it  is  an  improvement. — 
Schiebel  Toy  &  Novelty  Co.  v.  Clark,  490. 

§  167  (U.S.C.CA.)  While  a  claim  of  a  patent 
may  not  be  enlarged  by  the  language  used  in 
the  specification,  it  may  be  illustrated  thereby, 
and  the  specification  and  drawings  may  be  re- 
sorted to  for  the  purpose  of  better  understand- 
ing the  meaning  of  the  claim.— Diamond  Patent 
Co.  V.  S.  E.  Carr  Co.,  310. 

i  168  (U.S.C.CA.)  The  amendment  of  a 
claim  after  its  rejection  by  the  examiner  on  ref- 
erence to  an  earlier  patent  creates  an  estoppel 
against  the  patentee  only  when  the  effect  was  to 


narrow  the  claim.— National  Tnbe  Co.  v.  Mark, 
13. 

§  168  (U.S.C.C.A.)  To  determine  the  efltect  of 
the  rejection  and  amendment  of  a  claim  in  the 
Patent  OflJce  in  a  suit  for  its  infringement,  the 
exact  thing  done  must  be  examined,  and  espe- 
cially in  connection  with  the  point  in  contro- 
versy.—Crown  Cork  &  Seal  CJo.  of  Baltimore 
CJity  V.  Sterling  Cork  &  Seal  Co.,  297. 

X.  TITLE,  CONVEYANCES,  AND  CON« 

TBACTS. 

(B)   Assloramentii  and  Other  Trannfers. 

§202  (U.S.C.C.A.)  A  partner,  who  was  in- 
strumental in  procuring  the  sale  and  assignment 
b^  receivers  of  a  patent  owned  by  the  firm,  in  a 
dissolution  suit,  held  estopped  to  deny  the  title 
of  the  nurchaser,  when  sued  for  its  infringe- 
ment.—Schiebel  Toy  &  Novelty  Co.  v.  Clark, 
490. 

(O)    lilcenses   and    Contracts. 

§216  (U.S.C.CA.)  A  contract  by  the  owner  of 
a  patent,  who  is  the  sole  manufacturer  of  the 
patented  article,  to  supply  the  same  to  a  dealer 
as  required,  is  not  invalid  because  no  length  of 
time  is  specified.— Conley  Camera  Co.  v.  Multi- 
scope  &  Film  Co.,  96. 

Xm.  DECISIONS  ON  THE  VALIDITY, 
CONSTRUCTION,  AND  I N- 
FRINGEMENT  OF  PARTICU- 
LAR PATENTS. 


§328. 


ENGLAND. 

1819. 


4,393.  Filter,    cited 282 

1831. 

6,100.  Apparatus    for    clarifying    water 

and  other  fluids 282 

1899. 
8,371.  Water   cleansing   apparatus,  cited  282 

UNITED  STATES. 

OBIGINAL. 

59,467.  Filter,    cited 282 

160,570.  Friction    pulley,    cited 505 

171,056.  Apparatus    for    filtering    ^uids, 

cited    , 282 

180,643.  Machine   for  straightening   round 

bars  and  tubes,  cited 13 

216,165.  Car-axle  bearings,  cited 490 

228,720.  Car-axle  box,  cited 490 

293,745.  Filter,    cited 282 

423,430.  Filter,   cited 282 

426,315.  Brick  machine,  cited 297 

426,439.  Outer   garment,   cited 13 

487,236.  Journal  bearing,  cited 490 

507,875.  Dress    stay,    cited 102 

51)3,174.  Locomotive  toy,  cited 490 

609,209.  Machine   for   applying   corks  and 

seals  to  bottles,  cited 297 

622,834.  Golf    ball,    held    not    anticipated, 

valid,    and   infringed 317 

623,825.  Back  pedaling  brake,  cited 505 
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638,854.  Machine  for  aatomatically  sealing 
bottles,  constraed,  and  held  not 

infringed    297 

643,973.  Automatic  feeding  apparatus  for 
bottle-seaUng  machines,  claim  2, 
construed,  and  held  infringed . .  297 
644,137.  Method  of  purifying  water,  held 

not  infringed 282 

645,444.  Corset  stay  stififeijer,  cited 102 

676,420.  Friction-dnven  locomotive  toy. 
construed,  and  held  valid   and 

infringed    490 

713,594.  Back  pedaling  brake,  cited 505 

761,880.  Rolls  for  twisting  drills,  cited..     13 
801,944.  Showcase,    held    not    anticipated 

and  valid 310 

850,077.  Coaster  brake  for  bicycles,  con- 
strued and  held  not  anticipated, 

valid,  and   infringed 505 

868,763.  Corset  stay,  cited 102 

888,984.  Apparatus  for  rifling  pipes  or 
tubes,  held  not  anticipated,  val- 
id, and  infringed  as  to  claims 

1,  2,  and  3 13 

930,107.  Racer  automobile  toy,  held   void 

for  prior  public  use 490 

930,633.  Engine  locomotive  toy,  held  void 

for   prior    public    use 490 

977.515.  Corset  stay,  cited 102 

1,002,488.  Method  of  making  garment 
stays,  held  void  for  lack  of 
patentable  novelty  in  view  of 
disclosures  of  the  prior  art. . .  102 

BEISSUED. 

11,672.  Water  filter,  held  not  infringed..  282 

PAYMENT. 

See  Executors  and  Administrators,  {  281 ;  Sub- 
rogation. 

PERSONAL  INJURIES. 

See  Admiralty,  {  118;  Carriers,  f{  316^21; 
Master  and  Servant,  f|  111-297;  Railroads, 
§{  376-383. 

PETITION. 

See  Habeas  Corpus,  if  54,  92. 

PHOTOGRAPHS. 

See  Evidence,  |  359. 

PLEADING. 

See  Bankruptcy,  §  100;  Courts,  §  322;  Equity, 
§  263;  Gas,  §  13;  Gifts,  §  45;  Mines  and 
Minerals,  §  38;    Public  Lands,  §  120. 

SX  MOTIONS* 

J  367  (U.S.C.C.A.)  Under  Gen.  St.  Minn. 
1913,  §  7770,  objection  to  a  complaint  for  in- 
definiteness  or  uncertainty  must  be  taken  bv 
motion.— Con  ley  Camera  Co.  v.  Multiscope  & 
Film  Co.,  96. 

§369  (U.S.C.CA.)  Where  the  plaintiff  em- 
ploy 4  amended  his  complaint  at  the  close  of  his 
evidence,  so  as  to  state  in  a  single  count  a 
cause  of  action  under  the  federal  Employers' 
Liability  Act,  he  could  not,  after  a  directed  ver- 
dict against  him,  repudiate  his  election  thereby 


to  abandon  his  cause  of  action  under  the  state 
law.— Bravis  v.  Chicago,  M.  &  St  P.  By.  Co., 
228. 

PLEDGES. 

See  Banks  and  Banking,  {|  40,  42. 

POLICY. 

See  Insurance. 

POSSESSION. 

See  Vendor  and  Purchaser,  {  232, 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  Bankraptcy,  U  164-212. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRESUMPTIONS. 

See  Appeal  and  Error,  |  927. 

PRINCIPAL  AND  AGENT. 

See  Insurance,  §  378. 
n.  MUTUAL  RIGHTS,  DUTIES,  AHB 


(A)  Bxecvtlon  of  Air^ncy. 

{69  (U.S.C.CA.)  A  purchase  by  an  agent  of 
an  interest  in  property  for  which  he  had  pre- 
viously made  a  binding  contract  of  sale  on  be- 
half of  his  principal  held  not  a  purchase  from 
the  principal,  and  valid,  in  the  absence  of  fraud. 
—Hermann  v.  Hall,  61v. 

HI.   BIGHTS  AND  UABII.ITIES  AS  TO 
THIRD  PERSONS. 

(A)    Powers  of  Aorent. 

§  103  (U.S.C.C.A.)  An  agent  who  made  the 
contract  for  the  sale  of  an  engine  for  his  prin- 
cipal must  be  held  to  have  had  authority  to  sub- 
sequently waive  a  provision  of  the  written  con- 
tract—Fairbanks, Morse  &  Ck>.  v.  Nelson,  212. 

(D)  R«tlflc«tion. 

§  173  (U.S.C.C.A.)  In  an  action  for  the  bal- 
ance of  the  price  of  a  crane,  evidence  held  in- 
sufficient to  show  a  ratification  by  the  seller 
of  an  agreement  of  its  agent  to  accept  an  old 
crane  owned  by  the  buyer  as  part  payment— 
Norfolk  Sand  &  Gravel  CJorporation  ▼.  Ohio 
Locomotive  Crane  C^.,  135. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  }  323;    Executors  and 
Administrators,  §  528. 

PRIORITY. 

See  Receivers,  {  158. 
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PRIOR  USE. 

Se«  Patents,  S|  75,  81. 

PROFITS. 

See  Partnership,  |  5. 

PROXIMATE  CAUSE. 

See  Negligence,  If  58,  69. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  f  535. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  |  38. 

He  8UBVEY  Ain>  DISPOSAL  OF  UiNDS 
OF  UNITED  STATES. 

<J)  Patents. 

J  117  (U.S.C.C.A.)  A  patent  is  conclusive 
against  all  persons  whose  rights  did  not  com- 
mence previous  to  its  issuance,  and  the  fact  that 
it  may  have  been  issued  through  fraud,  error, 
or  irregularity  does  not  subject  it  to  attack  by 
one  who  at  the  time  had  no  interest  in  the 
land.~Bateman  v.   Southern  Oregon  Co.,  605. 

Complainants  held  not  entitled  to  maintain  a 
suit  in  equity  to  enforce  a  constructive  trust  in 
lands  held  by  defendant  under  patents  from  the 
United  States  purporting  to  convey  the  abso- 
lute title.— Id. 

(K)  Remedies  in  Canes  of  Frnnd,  Miiitnke, 

or  Trout. 

S  120  OJ.S.C.C.A.)  In  a  suit  by  the  United 
States,  for  the  cancellation  of  a  patent  to  land, 
against  the  patentee  and  subsequent  grantees, 
where  facts  are  alleged  and  proved  which  en- 
title complainant  to  a  cancellation  as  against 
the  patentee,  further  allegations  in  the  bill  that 
the  other  defendants  bought  with  notice  are 
surplusage,  and  a  failure  to  prove  them  not  a 
material  variance,  but  that  such  defendants 
were  bona  fide  purchasers  is  an  affirmative  de- 
fense, the  burden  of  alleging  and  proving  which 
rests  upon  them. — United  States  v.  Brannan, 
559. 

Xn.  DISPOSAL  OF  LANDS  OF  THE 

STATES. 

I  173  (U.S.C.CJL)  Act  Tex.  April  15,  1905, 
f  8,  providing  for  the  sale  by  the  Commission- 
er of  the  General  Land  Office  of  public  lands 
of  the  state  appropriated  to  the  school  fund, 
held  not  to  apply  to  lands  claimed  adversely  to 
the  state  in  good  faith  under  Spanish  or  Mexi- 
can grants  until  the  controversy  between  the 
state  and  the  claimants  has  been  adjudicated  in 
favor  of  the  state.— Southern  Pine  Lumber  Co. 
▼.   Consolidated  Louisiana  Lumber  Co.,  479. 

PUBLIC  POLICY. 

S«e  Contracts,  §  116. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;     Railroads. 


QUESTIONS  OF  LAW  AND  FACT. 

See  Appeal  and  Error,  |  1011 ;  Trial,  |  145. 

QUIETING  TITLE. 

n.  PBOOEEDINGS  AND  BELIEF. 

§29  (U.S.C.CA.)  One  in  the  exclusive  pos- 
session of  land  under  claim  of  title  is  not 
chargeable  with  laches  in  not  bringing  suit  to 
establish  his  right,  so  long  as  no  superior  ti- 
tle is  asserted  by  another. — Clinchfield  Coal 
Corporation-  y.  Steinman,  585. 

RAILROADS. 

See  Carriers;  Contracts,  §  116;  Injunction. 
§  57;  Master  and  Servant;  Receivers,  §s 
153,  158;    Taxation,  |  390. 

Vm.  INDEBTEDNESS,   SEOUBITIES, 
UENS,  AND  MOBTGAOES. 

(A)  Natnre  and  Extent  of  lilabilltlen. 

I  152  (U.S.C.CA.)  A  transfer  of  bonds  of  an 
insolvent  railroad  company  pending  foreclosure 
held  to  carry  with  it  to  the  purchasers  the 
right  to  stock  of  another  company,  which,  by 
agreement  with  a  bondholders'  committee,  was 
to  be  received  in  satisfaction  of  a  guaranty  on 
the  bonds.— Georgia  S.  &  F.  Ry.  Co.  v.  Ein- 
stein, 657. 

(B)  Forecloiinre  of  lilenii  nnd  Mortflraflre*. 

§  194  (U.S.C.C.A.)  The  purchaser  of  railroad 
property  at  foreclosure  sale,  subject  to  the  pay- 
ment of  such  claims  for  operating  and  main- 
tenance expenses  as  should  ultimately  be  award- 
ed priority  over  the  mortgage  debt,  held  liable 
for  interest  on  such  claims  from  the  date  of 
the  sale.— Moore   v.   Donahoo,   171. 

X.   OPERATION. 


(6)  Injuries     to     Pemonii    on    or    near 

Trackii. 

J  376  (U.S.C.C.A.)  Where  a  trespasser  was 
struck  by  defendant's  train  while  removing  a 
push  car  from  the  track,  he  was  entitled  to  re- 
cover on  proof  of  failure  of  defendant's  engineer 
to  use  ordinary  care  to  avoid  the  injury  aft- 
er actually  discovering  plaintiflTs  periL — Great 
Northern   Ry.   Co.   v.   Harman,    631. 

{381  (U.S.C.C.A.)  Where  a  trespasser  was 
struck  by  a  train  while  removing  a  push  car 
from  the  track,  that  he  attempted  to  remove 
such  car,  instead  of  exercising  all  his  efforts 
to  escape  personal  injury,  was  not  such  negli- 
gence as  would  preclude  a  recovery  for  his  in- 
jury, under  the  last  dear  cliance  doctrine. — 
Great  Northern  Ry.  Co.  v.  Harman,  631. 

§383  (U.S.C.C.A.)  A  pedestrian  walking 
over  a  private  railroad  yard  must  exercise  the 
utmost  vigilance,  and  must  look  and  listen, 
and,  if  his  vision  is  obscured,  must  keep  off 
the  track  until  he  can  see  whether  there  is 
danger  in  going  upon  it.— Chicago,  St  P.,  M. 
&  O.  Ry.  Co.  V.  Kroloff,  377. 

RATIFICATION. 

See  Principal  and  Agent,  §  173. 


For  cases  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  section  (|)  NUMBER 


Real  A«tlowi 


183  0.  C.  A.  BEP0BT8 


698 


REAL  ACTIONS. 

See  Qateting  Title. 

REBATES. 

See  Carriers,  f  32. 

RECEIVERS. 

See  Courts,  489;    Insolyency,  }  185. 

IV.   MANAGEMENT   AND   DISPOSI- 
TION OF  PBOPERTY. 

(A)  AdminiiitrAtton  in  General. 

1 91  (U.S.C.C.A.)  Where  an  order  appointing 
receivers  expressly  required  the  approval  of  the 
court  to  all  contracts  and  leases  made  by  them, 
the  fact  that  they  continued  to  use  leased  prop- 
erty did  not  bind  them  as  an  adoption  of  the 
lease ;  the  court  not  having  been  asked  to  adopt 
or  disaffirm  it.— Kansas  City  Pipe  Line  Co.  v. 
FideUty  TlUe  A  Trust  Co.,  181. 

V.  ALLOWANCE    AND   PAYMENT    OF 

CLAIMS. 

I  153  (U.S.C.C.A.)  Where  property  of  a  rail- 
road company  located  in  Nebraska  was  in  the 
bauds  of  a  receiver,  the  company  being  hopeless* 
ly  insolvent,  taxes  assessed  against  it  were  col- 
li'ctible  from  the  receiver,  under  Cobbey's  Ann. 
St.  Neb.  1911,  §§  10915.  10937.— Midland  Guar- 
auty  &  Trust  Co.  v.  Douglas  County,  274. 

\Yhere  a  receiver  was  liable  for  taxes  assess- 
ed on  property  in  his  hands,  it  was  the  duty  of 
the  county  to  which  the  taxes  were  payable  to 
appear  in  the  receivership  case  and  pray  for  an 
order  directing  payment  by  the  receiver.— Id. 

§  158  (U.S.C.C.A.)  In  the  distribution  of  the 
assets  01  an  insolvent  railroad  company,  pref- 
erence will  not  be  given  to  debts  for  necessary 
operating  expenses  incurred  before  the  receiver- 
ship, over  prior  mortgages,  from  the  corpus  of 
the  property,  unless  it  is  necessary  to  enable 
the  receiver  to  continue  operation  of  the  road. — 
Moore  v.  Donahoo,  171. 

The  right  of  persons  furnishing  labor  or  sup- 
plies necessary  to  the  operation  of  a  railroad  to 
preference  over  a  prior  mortgage  debt  in  case  of 
insolvency,  where  such  equity  exists,  is  not  de- 
pendent on  the  institution  of  the  proceedings  by 
the  mortgagee. — Id. 

The  rights  of  persons,  furnishing  labor  and 
supplies  necessary  to  the  operation  of  a  rail- 
road within  the  preferential  period  before  a 
receivership,  to  the  restoration  of  current  in- 
come diverted  during  that  time  and  its  applica- 
tion to  their  claims,  does  not  depend  on  whether 
their  claims  became  due  before  or  after  the 
diversion. — Id. 

RECEPTION. 

Of  evidence,  see  Trial,  {  60. 

RECORDS. 

See  Appeal  and  Error,  S§  501-842;   Bankrupt- 
cy, fi  189,  415 ;   Courts,  S  280. 

REFEREES. 

Bankruptcy,  |{  415,  4S2. 


REFERENCE. 

See  Eixecutors  and  Administrators,  M  473,  474. 

REPORT. 

See  Executors  and  Administrators,  K  ^73,  474. 

REPORTS. 

See  Bankruptcy,  {  415. 

RESIDENCE 

See  Ck>urt8,  H  260,  300-322. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  |  265 ;  Municipal  Cor^ 
porations,  |  817. 

RES  JUDICATA. 

See  Bankruptcy,    H   100,  341;    Judgment,  Si 
585,  670. 


See  Taxation. 


REVENUE. 
REVIEW. 


See  Appeal  and  Error;    Bankruptcy,  {|  342^, 
345;    Contempt,  |  66. 

RISKS. 

Assumption  of,  see  Master  and  Servant,  {  219. 

RULES. 

See  Bankruptcy,  §§  22,  36. 

SALES. 

See  Evidence,  «  442,  450;   Gas,  f  13;   Judicial 
Sales;    Vendor  and  Purchaser. 

I.   REQUISITES  AND  VAI.IDITY  OF 

CONTRACT. 

1 32  (U.S.C.C.A.)  Correspondence  held  to  make 
a  binding  contract  for  the  purchase  and  sale 
of  coal  for  future  delivery. — >iew  York  &  Phila- 
delphia Coal  &,  Coke  Co.  y.  Meyersdale  Coal 
Co.,  441. 

VI.  WARRANTIES. 

$2621/2  (U.S.C.CwA.)  A  warranty  cannot  be 
implied  from  a  sale  of  a  known,  described,  and 
definite  article  made  and  warranted  by  another. 
—People's  Light  Co.  v.  Rathbun-Jones  Engineer- 
ing Co.,  523. 

{288  (U.S.C.C.A.)  A  buyer  may  accept  de- 
livery of  goods  sold  under  a  warranty  of  quaU- 
ty,  notwithstanding  their  failure  to  comply 
with  the  warranty,  and  invoke  the  sellers 
breach  of  warranty  by  way  of  counterclaim  in 
reduction  of  damages,  when  sued  for  the  price. 
— Harris  y.  Marsh,  407. 

VII.  REMEDIES    OF    SEIXER. 
(F)  Actions  for  Damaares. 

§  384  (U.S.C.C.A.)  Measure  of  damages  recov- 
erable  for   breach  of  a  contract  to   purchase 
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flour  to  be  manafactnred  by  plaintiff  considered. 
—Erie  Baking  Go.  v.  Hubbard  MUling  Co.,  489. 

Vm.  REMEDIES  OF  BUYER. 
(C)   Actions  for  Breach  of  Contract. 

{416  (U.S.C.C.A.)  Evidence  oflfered  held  im- 
material in  an  action  for  breach  of  contract 
of  sale.— Conley  Camera  Co.  v.  Multiscope  & 
Film  Co.,  90. 

S4I8  (U.S.C.C.A.)  For  the  breach  of  a  sell- 
er's contract  the  buyer  may  recover  such  dam- 
ages as  are  the  natural  and  certain  consequenc- 
es thereof,  but  not  those  which  are  remote 
and  speculative. — Norfolk  Sand  &  Gravel  Cor- 
poration V.  Ohio  Lfocomotive  Crane   Co.,  135. 

In  an  action  for  the  price  of  a  crane,  the 
buyer  held  not  entitled  to  recover  on  a  counter- 
claim damages  resulting  from  extra  cost  in  un- 
loading gravel  with  the  crane,  because  of  al- 
leged defects  therein,  exi>ense  of  demurrage, 
etc. — Id. 

§420  (U.S.C.C.A.)  Where  it  is  doubtful 
whether  items  of  damage  for  breach  of  a  sell- 
er's contract  are  the  natural  and  certain  con- 
sequences of  the  breach,  or  are  remote  and  con- 
tingent, the  question  is  one  of  fact— Norfolk 
Sand  &  Gravel  Corporation  v.  Ohio  Locomo- 
tive Crane  Co.,  135. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Public  Lands,  S  173. 

SEAMEN. 

I  6  (U.S.C.CA.)  When  a  vessel  with  all  her 
cargo  aboard  left  her  dock  to  be  towed  to  a 
buoy  in  the  bay  for  temporary  mooring,  her 
voyage  commenced. — Manhattan  Canning  Co.  v. 
Wilson,   322. 

f  1 1  (U.S.C.CA.)  It  is  not  a  defense  to  a 
suit  by  a  seaman  to  recover  for  the  cost  of  med- 
ical attendance  and  care  while  disabled  by  an 
injury,  that  he  had  been  guilty  of  a  violation  of 
the  shipping  articles  which  would  have  warrant- 
ed his  discharge.— Manhattan  Canning  Co.  v. 
Wilson,  322. 

§  18  (U.S.C.CA.)  Rev.  St  S  4527  (U.  S. 
Comp.  St  1901,  p.  3077),  providing  for  the  pay- 
ment to  a  seaman  of  extra  wages  on  improper 
discharge  before  a  month's  service,  held  not 
applicable  where  a  seaman  was  taken  from 
the  vessel  to  a  hospital  because  of  injuries,  but 
was  not  discharged.—Manhattan  Canning  Co. 
V.  Wilson,  322. 

$21  (U.S.C.CA.)  It  is  not  a  defense  to  a 
suit  by  a  seaman  to  recover  wages  while  dis- 
abled by  an  injury  that  he  had  violated  the 
shipping  articles,  which  would  have  warranted 
bis  discharge.— Manhattan  Canning  Co.  v.  Wil- 
son, 322. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  §  115. 

SET-OFF  AND  COUNTERCLAIM. 

See  Injunction,  {  26;    Sales,  §  288. 


SETTING  ASIDE. 

See  Judicial  Sales,  §$  35,  39. 

SHIPPING. 

I.  BEGUI.ATION    IN    GENEBAL. 

§6  (U.S.C.CA.)  Code  Cr.  Proc.  Alaska,  $ 
460,  construed  in  connection  with  Act  June  13, 
1902,  held  not  to  exempt  a  transportation  line 
operatine  vessels  in  Alaskan  and  Canadian 
waters  from  payment  of  the  tax  imposed  by 
section  460,  because  the  companv  had  paid  ^ 
tax  on  such  vessels  in  Canada. — Northern  Com* 
mercial  Co.  v.  United  States,  143. 

Barges  operated  by  craft  propelled  by  me- 
chanical power  held  subject  to  the  license  tax 
imposed  by  Code  Cr.  Proc  Alaska,  f  460.— Id. 

in.   CHABTEB8. 

1 53  (U.S.C.CA.)  A  charterer,  and  not  the 
owner  of  a  vessel,  held  the  bailee  of  the  cargo, 
and  as  such  entitled  to  maintain  a  suit  in  its 
own  name  against  the  owner  for  loss  of  the 
cargo  through  unseaworthiness  of  the  vesseL 
— Benner  line  v.  Pendleton,  349. 

Vn.   OABBIAGE  OF   GOODS. 

I  121  (U.S.C.CA.)  A  shipowner  warrants  his 
ship  to  be  seaworthy  and  tit  for  the  cargo  and 
particular  service  for  which  she  is  engaged  at 
the  commencement  of  the  voyage,  and  such 
warranty  is  an  absolute  undertaking,  and  cov- 
ers latent  defects  as  well  as  those  which  are 
discernible  by  inspection.— Benner  Line  y.  Pen- 
dleton, 349. 

§  132  (U.S.C.CA.)  The  loss  of  cargo  by  the 
sinking  of  a  schooner  on  a  voyage  from  New 
York  to  Porto  Rico  held^  on  the  evidence,  due 
to  the  unseaworthiness  of  the  vessel  at  the  com- 
mencement of  the  voyage. — Benner  Line  v.  Pen- 
dleton, 349. 

f  137  (U.S.C.CA.)  Barter  Act,  §  3,  does  not 
relieve  a  shipowner  from  the  duty  of  furnish- 
ing a  seaworthy  vessel  at  the  beginning  of  the 
voyage,  nor  affect  his  liability  for  Uie  loss 
of  the  cargo  arising  from  unseaworthiness. — 
Benner  Line  v.  Pendleton,  349. 

The  managing  owner  of  a  vessel,  who  per- 
sonally signed  a  charter  party  as  her  agent 
in  which  she  was  warranted  seaworthy,  held  not 
entitled  to  limit  his  liability  for  a  loss  of  the 
cargo  through  unseaworthiness,  under  Rev.  St. 
§  4283  (U.  S.  Comp.  St.  1913,  |  8021),  or  Act 
June  26,  1884.  |  18.— Id. 

SPECIFIC  PERFORMANCE. 

See  Bankruptcy,  |  288. 

n.   OONTBAOT8  ENFOBCEABLE. 

§38  (U.S.C.CA.)  The  requisities  of  a  parol 
contract  for  the  conveyance  of  land,  to  render 
it  enforceable  in  equity,  stated. — Clinchfield  C>al 
Corporation   v.    Steinman,    585. 

STARE  DECISIS. 

See  Courts,  §  96. 
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STATES. 

Sm  Conita,  H  886,  488;   Pablle  Undi,  i  ITS. 

STATUTES. 

TX.   OONBTBUCTION   AlfB   OPERA- 
TION. 
(A)   Oeneral  R>lea  of  Coaatrni^loa. 

1197  (O.S.C.CA.)  The  wordi  "or"  aad 
"sDd,"  in  a  statute,  mar  be  convertible,  ir  tbe 
.sense  requiret  it. — Noctbem  CommeTCial  Co.  t. 
United  State^  143. 
J  206  (U.S.C.C.A.)  In  conatmlug  a  aUtnte, 
«Bect,  if  possible,  must  be  giren  to  every  word 
and  pbTBse,  bo  bb  to  render  tbe  statute  a  bar- 
mocioQH  whole.— Not  them  Commercial  Co.  v. 
United  States,  143, 

J2I7  (U.S.C.C.A.)  Where  a  statate  U  am- 
biguous, tbe  court  may  pat  ItselF  as  far  as  pos- 
sible in  the  light  tbe  Legislature  enjoyed,  In- 
eluding  the  history  of  the  times,  to  discover  tbe 
legislative  In'  "  '  ' 
is  clear.— Nc 
States,   143. 

1 223  (U.S.C.C.A.)  Sutntes  'relating  to  the 
same  aabject,  including  earlier  acts  that  have 
expired  or  been  repealed,  must  be  construed  in 
pari  materia.— Northern  Commercial  Co.  V. 
United  States,  143. 

STATUTES  CONSTRUED. 

VHITUD  STATES. 

JUDICIAL  CODE. 
Aot  1911,  ifarch  S,  o\.  iSl,  36  Stat.  1087. 

156    181 

STATUTES  AT  LARGE. 

1869,  March  3,  ch.  150,  16  Stat.  340 605 

1874,  June  18,  ch.  305,  IS  Stat.  80 605 

1»75,  March  3,  ch.  137,  H  !<  8,  18  Stat 
470,  472.  Amended  by  Act  1887,  March 
3,  ch.  373,  !  1,  24  Stat.  552 ;    Act  188S, 

Aug.  13,  ch.  866,  S  1.  ^  Stat.  433 ISl 

1882,  May  li,  ch.  126,  i  6,  22  Stat.  60. 
Amended  by  Act  1884,  July  6,  cb.  220, 
23    Stat.    116 31 

1884,  June  28,  cb.  121,  f  18.  23  Stat.  67 . .  349 

1885,  July  B,  ch.  220,  23  Stat  116 31 

1887,  Feb.  4,  ch.  104,  24  Stat  379 237 

1887,  Feb.  4,  cb.  104,  i  2,  24  Stat.  379.. .  237 
1887,  Feb.  4,  ch.   IW,   |!  6,  10,  24   Stat. 

380,  382.    Amended  by  Act  1880,  March 
12,  cb.  382,  K  1,  2,  25  Stat  855,  856...   237 

1887,  March  3,  ch.  373,  I  1,  24  Stat.  552  151 

1888,  Aug.  13,  ch.  806,  g  1,  25  Stat  433  151 
1880.  March  12,  cb.  382,  gf  1,  2,  25  SUt 

855,  856 237 

1893,  Feb.  13,  cb.  105.  g  3,  27  Stat  445..   349 
1S03,  Marcb  2,  ch.  196.  J  1,  27  Stat  631  370 

1898,  June  28,  ch.  617,  30  Stat.  493 121 

1898,  July  1,  ch.  641,  30  Stat  644 690 

18B8,  July  1,  oh.  541,  |  3a,  30  Stat  546..  271 
1808,  July  1.  ch.  641,  |  5h,  30  Stat  548  106 
1898.  July  1,  ch.  541,  |  14b.  30  Stat  660. 
Amended  by  Act  1910,  June  25,  cb.  412, 
I  6,  36  SUt  839 430 


1^  July  1,  ch.  641,  I  14b(3),  30  Stat 

1898,  Juii"  i]  'ch.'  '541,'  i  i4'b(4) '  'sO  'Stat. 
650.     Amended  by  Act  1903,  Feb.  5,  cb. 

—   *  ■   32  Sut  797 328 

1)  1,  cb.  541,  I  21a,  30  Stat  552  594 

1»  1,  ch.  541,  ll  23,  24,  30  SUt 

82 

IJ  1,    ch.    641,   !    24b,    30    Slat 

91    3y8   641 
It  i"ch'.'54i,'V26,'3)'stat  553..'    82 

1)  1,   cb.    541,    I   25a,    30    Stat. 

66,  641 

If  1,  cb.  541,  S  25a(3),  30   Stat 

If  '  i,'  eh."54i.'  i'47a,'  M  Stk't  mY. 

I  by  Act  1910,  June  25,  cb.  412, 

Stat   840 402 

11  1,  ch.  511,  I  67a,  30  Stat  564  402 

It  1,  ch.  541,  I  67f,  30  Stat  504    94 

If  eh  1,  ch.  676,  31  Stat  861 121 

11  ■  17,  ch.  1093,  32  Stat  3S3 524 

U  ■  30,  ch.  1323,  32  Stat  50O 121 

11  13,  ch.  1082,  32  Stat  385 143 

11  6,  cb.  487,  i  4,  32  Stat  797. .  328 

11  19,  ch.  708,  32  Stat  847 237 

11  ch  2,  ch.  976,  32  Stat  943 370 

11  J  26,  ch.  1876,  i  5,  34  SUt  138  121 

11  !   28,    ch.   35'«,   I   2(4),    (7),   34 

1,  542 87 

U„., 20,  cb.  1134.  34  Stat-  898 35 

1908,  April  22,  cb.  149,  35  Slat  05... 223,  370 
1910,  June  25,  cb.  412,  S  6,  36  SUt  839. .  430 

1910,  June  25.  cb.  412,  {  8.  36  Slat.  »iO  402 
iniO.  June  26,  ch.  431,  j  32,  36  Sut.  863  121 

1911,  Marcb  3,  ch.  231,  (56,  30  Stat  1102  181 

REVISED   STATUTES. 
(S  019,    700 JM 

!723  302 
824  500 
1M4 682 
4283  319 
I  4527    mi 

I  5440    5fl2 

COMPILED  STATUTES   1001. 

Page  130T    31 

Page  3077    322 

Page  3427    328 

Page  3431 82 

Page  3432    06,  82,  91,  398 

Pages  3438,    3449 402 

Pago  3450    »4 

COMPILED   STATUTES   SUPP.   191L 

Page  499 35 

Page  1496    328 

Page  1500 402 

COMPILED   STATUTES   lOia 

99ia)    151 

1033  la 

1039    .151 

1244    3fl2 

,  1378 590 

\i  1587,    1668 IW 

1708    502 

.J  4700-4708    521 

li  8021,   80JS,   80:il 319 

si  8563,  85W.  8309,  8574,  8597-S599. ...  237 
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8605-8615    370 

8657-Sim5    228,  370 

9585-0056    590 

9587    271 

9539    108 

9598  ) 430,  601 

9605     504 

9608,  9609 641 

§10201    502 

AI«ASKA. 

CODE   OF  CIVIL  PKOCEDURE. 
St  248-250    143 

CODE  OF  CRIMINAL  PROCEDURE. 
460    143 


460.    Amended  by  Pol.  Code,  §  29 140 

POLITICAL  CODE. 
I  29    140 

OAUFOBNIA. 

CIVIL  CODE. 
f  1698    212 

COLORADO. 

REVISED   STATUTES  1908. 
{  6750    392 

LAWS. 
1913,  p.  528,  i  5 392 


IDAHO. 

REVISED  CODES. 
§§  344a,   3443 ./..., 


402 


IOWA. 


CODE   SUPPLEMENT   1907. 
ft  4999a2    61 

MINNESOTA. 

GENERAL  STATUTES  1913. 
f  7770   96 

MISSOURI. 

REVISED  STATUTES  1899. 

{  1026    76 

i  5859.    Amended  by  Laws  1901,  p.  65.. .     76 

LAWS. 
1901,  p.   65 .,    76 


COMPILED  STATUTES  1911. 
6882    202 


COBBEY'S  ANNOTATED  STATUTES  1911. 
$§  10914,  10915,  10927,  10985. 274r 


OKLAHOMA. 

REVISED  LAWS  1910. 
262,   270,   294 


37 


TENNESSEE. 


SHANNON'S  CODE. 

3979    449 

4031   et   seq 449 

55U7    449 


CONSTITUTION. 
Art  16,  I  37 641 

LAWS. 
1905,  ch.   103,   I  8 479 


2485 


VIRGINIA. 

CODE  1904. 


428 


STOCK. 

See  Banks  and  Banking,  §§  40,  42 ;  Railroads, 
§  152. 

STOCKHOLDERS. 

See  Corporations,  |  584. 

STREETS. 

See  Municipal  Corporations,  §§  705,  788. 

STRIKING  OUT. 

See  Equity,  |  263. 

SUBMISSION  OF  CONTROVERSY. 

I  14  (U.S.C.C.A.)  Where  both  parties  without 
objection  submitted  a  controversy  to  the  court, 
as  provided  by  Code  Civ.  Proc.  Alaska,  c.  28, 
one  of  them  was  estopped  to  object  to  the  de- 
feated party's  right  of  review  on  the  ground 
that  the  controversy  was  not  one  which  could 
lawfully  be  so  submitted. — Northei;n  Commercial 
Co.  v.  United  States,  143. 

SUBROGATION. 

126  (U.S.C.CA.)  One  who  is  under  no  legal 
obligation  to  pay  a  debt  is,  if  he  pays  it,  a 
mere  volunteer,  and  cannot  claim  subrogation 
te  the  rights  and  securities  of  the  creditor. — 
McKinnon  v.  New  York  Assets  Realization  Co., 
255. 

The  owner  of  securities  wrongfully  pledged 
by  another  with  securities  of  another  owner, 
who  voluntarily  paid  the  debt  after  the  Uen  oi 
the  pledgee  had  been  extinguished  by  a  tender, 
held  not  entitled  to  exoneration  or  contribution 
from  the  securities  of  the  other  owner. — Id. 
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SUBSCRIPTIONS. 

See  Bankruptcy,  |  314 ;   CorporationB,  |  472. 

SURVEYS. 

See  BoundarieB,   f  40. 

TAXATION. 

See  Insolvency,  I  185;  Municipal  Corporations, 
S  535;  Receivers,  |  153;  Shipping,  {  G; 
Wharves,  §  3. 

in.   LTABTTiTTY  OF  PERSONS  AND 


(C)  Public  Property   and  Institutions. 

§  181  (U.S.C.C.A.)  The  taxability  of  lands  of 
Osage  Indian  allottees,  both  as  to  homestead 
and  surplus  lands,  considered  under  Act  June 
28,  1906— United  States  v.  Board  of  Com'rs  of 
Osage  County,   OkL,  87. 

V.   IiEVT  AND  ASSESSMENT. 

(D)  Mode  of  Aaneiiiinient  of  Corporate 

Stock.  Property,  or  Receipt*. 

§390  (U.S.C.C.A.)  Where  a  railroad  located 
in  Nebraska  was  in  the  hands  of  a  receiver,  it 
was  properly  listed  by  him  for  taxation,  and  as- 
sessed as  personalty,  as  provided  by  Cobbey's 
Ann.  St  Neb.  1911,  §§  10927,  10985.— Midland 
Guaranty  &  Trust  Co.  v.  Douglas  County,  274. 

VZ.   IJEN  AND  PBIORTTT. 

I  507  (U.S.C.C.A.)  When  delinquent  personal 
taxes  become  a  lien  in  November  of  each  year, 
as  provided  by  Cobbey*8  Ann.  St.  Neb.  1911, 
I  10914,  the  lien  attaches,  not  only  to  the  iden- 
tical property  taxed,  but  to  all  the  personal 
property  of  the  taxpayer  in  the  county. — Mid- 
land Guaranty  &  Trust  Co.  y.  Douglas  County, 
274. 

VII.  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

S  535  (U.S.C.CA.)  Rev.  St.  Colo.  §  6750,  pro- 
viding for  the  refunding  by  county  commission- 
ers of  taxes  found  to  be  erroneous  or  illegal, 
held  not  rei-ealed  by  Laws  Colo.  1913,  p.  528, 
§  5.— Union  Pac.  R.  Co.  v.  Board  of  Com'rs  of 
Weld  County,  Colo.,  392. 

Vm.   OOIXECTION     AND     ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAL  PROPERTY. 

(A)  Collectors    and    Proceedings    for   Col- 
lection In  Geneml. 

{545  (U.S.C.CA.)  As  a  rule,  statutes  relat- 
ing to  taxation  should  be  given  a  prospective 
operation  only,  and  unless  otherwise  expressly 

{)rovided  statutes  in  force  at  the  time  a  tax  is 
evied  continue  in  force  for  its  collection,  not- 
withstanding their  amendment  or  repoal. — Union 
Pac.  R.  O).  V.  Board  of  Com'rs  of  vVeld  Coun- 
ty, Colo.,  392. 

(B)  Snn&mnry  Remedies  a.nd  Actions. 

§572  (U.S.C.C.A.)  Under  the  Nebraska  law, 
taxes  are  not  '*debts*'  in  the  ordinary  sense,  and 


an  action  will  generally  not  lie  to  recover  them. 
—Midland  Guaranty  &  Trust  O).  v.  Douglas 
C:ounty,   274. 

§5731/2  (U.S.C.CA.)  Under  the  Nebraska  law, 
real  property  only  is  liable  for  the  taxes  aa- 
sessed  upon  it,  and  the  owner  is  not  personally 
liable  therefor:  but  personal  taxes  assessed 
are  personal  obligations  of  the  owner,  though  ae 
is  not  subject  to  suit  therefor. — Midland  Guar- 
anty &  Trust  Co  ▼.  Douglas  County,  274. 

(C)  Remedies  for  "Wron^fnl  Enforcement. 

§  608  a^.S.CC  A.)  Rev.  St  Colo.  §  5750,  giv- 
ing an  action  at  law  against  the  county  for  the 
recovery  of  sums  paid  on  account  oi  invalid 
taxes,  provides  a  plain,  speedy,  and  adequate 
remedy,  which  in  general  excludes  the  jurisdic- 
tion of  equity  to  enjoin  collection  of  a  tax,— 
Union  Pac.  R.  Co.  v.  Board  of  Com'rs  of  Weld 
County,  Colo.,  392, 

Fraud  of  taxing  officers  in  the  assessment  of 
property  is  not  alone  ground  of  equitable  juris- 
diction to  restrain  the  collection  of  the  tax,  if 
there  is  an  adequate  remedy  at  law  provided 
by  statute. — Id. 

A  federal  court  of  equity  held,  under  Rev.  St. 
§  723  (Comp.  St.  1913,  §  1244),  not  to  have  ju- 
risdiction  of  a  suit  on  the  ground  of  the  ade- 
quacy of  the  remedy  at  law.— Id. 

TELEGRAPHS  AND  TELEPHONES. 

See  Contracts,  |  116;    Injunction,  |  57. 

THREATS. 

See  Deeds,  {  211. 

TIME. 

See  Bankruptcy.  §  41 5 :  Executors  and  Admin- 
istrators,  §§  281,  314. 

TITLE. 

See  Judicial  Sales,  §  31. 

TORTS. 

See  Carriers,  §§  316-321;  Ck)llision;  Master 
and  Servant,  §|  111-297;  Municipal  Cor- 
porations,  §§    788-819;     Negligence. 

TOWAGE. 

See  Collision,  §  66;    Seamen,  |  6. 

TRADE-MARKS  AND  TRADE-NAMES. 

IV.  niFBINGEMENT  AND  UMFAIB 
COMPETITION. 

(O  Actions. 

§93  (U.S.C.C.A.)  Evidence  held  insufficient 
to  sustain  a  bill  for  unfair  competition  by  de- 
fendant in  the  adoption  and  use  of  a  trade-name 
for  its  product.— Denver  Chemical  Mfg.  Ca  v. 
Lilley,  73. 

TRESPASS. 

See  Carriers,  §  242 ;    RaUroads,  §§  376,  383. 
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TRIAL 

See  Adverse  Possession,  |  112 ;  Appeal  and  Er- 
ror, §§  501,  1062,  1064;  Boundaries,  §  40; 
Carriers,  {$  320,  321;  CoUision.  §  149;  Con- 
stitutional Law,  §§  67,  72:  Corporations,  f 
433;  Master  and  Servant.  H  28^297;  Neg- 
ligence, S  136;  New  Trial;  Sales,  f  420. 

rV.   RECEPTION  OF  EVIDENCE. 

(B)   Order    of    Proof,    Rebuttal,    and    Re- 

openingr  Cane. 

§60  (U.S.C.C.A.)  The  admission  of  declara- 
tions of  alleged  conspirators  before  the  ^  con- 
spiracy has  been  sufficiently  proved  is  discre- 
tionary with  the  trial  court— Spencer  v.  Read, 
360. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JURY. 

(A)   C^oeiitions  of  Lnw  or  of  Fact  la  Oen- 


§  145  (U.S.C.C.A.)  At  the  close  of  the  evi- 
dence, the  trial  court  should  on  request  direct 
a  finding  on  each  issue  of  fact  on  which  the  evi- 
dence is  undisputed  or  conclusive. — Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.  V.  Kroloflf,  377. 

Vn.  INSTRUCTIONS  TO  JURY. 

(D)    Applleabillty   to    Pleadin^ii    and   Brl- 

dence. 

{252  (U.S.C.C.A.)  In  an  action  for  injuries 
to  plaintiff  by  being  struck  by  defendant's  au- 
tomobile, requests  to  charge  as  to  defendant's 
right  to  assume  that  plaintiff  would  continue 
in  a  place  of  safety,  etc.,  held  properly  refused, 
as  inapplicable  to  the  facts  presented  by  the  evi- 
dence.—Lane  v.  Sargent,  231. 

(B)   Reqaentii   or.  Praters. 

f  260  (U.S.C.CA.)  Where  the  jury  were  prop- 
erly instructed  on  the  issues  in  the  case,  the 
refusal  of  requests  to  charge  is  not  error. — Lane 
V.  Sargent,  231. 

IX.  VERDICT. 
(B)   Special  laterroiratorleii  aad  Findlairs. 

§359  (U.S.C.CA.)  Where  the  entire  contro- 
versy is  dependent  on  the  special  verdict,  it  will 
prevail  when  it  finds  all  the  facts  essential  to  a 
determination  of  every  material  issue  in  the 
case.— Spokane  &  I.  E.  R.  Co.  v.  Campbell,  370. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEES. 

See  Bankruptcy,  §$  288-300. 

TRUSTS. 

See  Public  Lands,  S  117. 

IV.  MANAGEMENT  AND  DISPOSAL 
OF  TRUST   PROPERTY. 

1231  (U.S.C.C.A.)  An  executor  and  trustee 
under  a   will,    to  whom   real  estate  in   which 


both  he  and  the  estate  had  an  equitable  inter- 
est, was  conveyed  as  such  trustee,  to  be  held  for 
the  trust  estate,  held  entitled  on  an  account- 
ing to  credit  for  the  value  of  his  personal  in- 
terest in  the  property. — Lovewell  v.  Schoolfield, 
449. 

A  testamentary  trustee  on  an  accounting 
held  entitled  to  credit  only  for  the  amount  paid 
by  him  for  a  claim  against  the  beneficiary,  and 
not  for  the  amount  of  the  claim.— Id. 

ULTRA  VIRES. 

See  Corporations,  f  487. 

UNDERWRITING. 

See  Assignments,  {  18;  Corporations,  |  472. 

UNFAIR  COMPETITION. 

See  Courts,  $  300;    Trade-Marks  and  Trade- 
I,  1.93. 


Names. 


UNITED  STATES. 


See  Conspiracy,  §|  33,  43 ;  Courts,  §{  269-405, 
489;  Criminal  Law,  §  150;  Indians;  Trade- 
Marks  and  Trade-Names. 

V.  ACTIONS. 

§  125  (U.S.C.C.A.)  A  suit  against  the  federal 
executive  otficers  oi  the  United  iStates,  to  en- 
join them  from  committing  illegal  acts,  is  not  a 
**8uit  against  the  United  States."— Magruder  v. 
Belle  Fourche  Valley  Water  Users*  Ass'n,  524. 

§  127  (U.S.C.C.A.)  A  suit  to  enjoin  executive 
ofibcers  from  committing  illegal  acts  held  not 
objectionable,  as  interfering  with  property  of 
the  United  States,  or  compelling  the  United 
States  to  perform  its  contracts. — Magruder  v. 
Belle  Fourche  Valley  Water  Users*  Ass'n,  524. 

VACATION. 

See  Judicial  Sales,  §  42. 

VENDOR  AND  PURCHASER. 

See  Bankruptcy,  S  188;  Partnership,  f  245; 
Principal  and  Agent,  §  69;  Sales. 

V.  BIGHTS  AND  IXA.BILITIES  OF 

PARTIES. 

(O  Bona  Fide  Purchaserii. 

.  {220  (U.S.C.CA.)  The  equitable  doctrine  of 
bona  fide  purchaser  without  notice  does  not  ap- 
ply where  there  is  a  total  absence  of  title  in  the 
vendor. — Iowa  Land  &  Trust  Co.  v.  United 
States,  121. 

§  232  (U.S.C.CA.)  Under  the  law  of  Virginia, 
open  and  peaceable  possession  of  land  under  a 
claim  of  right  is  notice  to  a  subsequent  pur- 
chaser of  the  right  or  claim  of  the  person  in  pos- 
session both  to  the  surface  and  minerals  there- 
under.—Clinchfield  Coal  Corporation  v.  Stein- 
man,  585. 
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VERDICT. 

See  Trial,  f  859. 

WAIVER. 

See  Bankruptcy.  I  311 ;  Contracts,  $f  238.  316 ; 
I^iens,  §  16;  Frincipal  and  Agent,  |  103. 

WARRANTY. 

See  Sales,  §{  262^,  288;  Shipping,  i  121. 

WATERS  AND  WATER  COURSES. 

See  Constitutional  Law,  |  67. 

WHARVES. 

1 3  (U.S.C.CJL)  A  public  carrier,  operating  a 
wharf  in  Alaska  in  connection,  on  which  goods 
of  various  shippers  were  unloaded  without 
charge,  apart  from  the  freight,  held  to  operate 
a  **public  wharf,"  withm  Code  Cr.  Proc.  Alaska, 
f  460,  as  amended  by  Pol.  Code  Alaska,  §  29, 
imposing  a  license  tax  on  public  wharves. — 
Northern  Commercial  Co.  v.  United  States,  140. 

WILLS. 

See  Executors  and  Administrators;  Trusts,  f 
231, 


WITNESSES. 


See  Evidence. 


•  H.  OOMPETEH OT. 

(C)  Tentlmony  of  Vmrtlem  or  Personii  In- 
terented,  for  or  affAtnst  Reprenenta- 
tlvea,  SnrviTom,  or  Snccesnorii  in 
Tltl>3  or  Intereiit  of  Pemons  Deoe«s« 
ed  or  Inoompeteiit. 

S  139  (U.S.C.CA.)  In  an  action  to  cancel 
deeds  because  procured  through  threats  of  the 
grantee,  the  grantor's  son,  to  commit  suicide, 
plaintiff,  after  the  grantee's  death,  under  Comp. 
St.  Neb.  1911,  §  6882,  was  not  a  competent 
witness  as  to  the  transaction. — Wilckens  y. 
Wllckens,  202. 

§  150  (U.S.C.CA.)  An  assign  of  a  deceased 
person  is  his  representative,  within  Comp.  St 
Neb.  1911.  §  6882.— Wilckens  v.  WUckens,  202. 

WORDS  AND  PHRASES. 

"Active  managing  officer.*'— Eubank  v.  Bryan 
County  State  Bank  of  Caddo,  Okl.,  37. 

"And." — Northern  Commercial  Co.  y.  United 
States.  143. 

"Any."— St.  Avit  y.  Kettle  River  Co.,  76. 

"Brake."— Davis  Sewing  Mach.  Co.  v.  New 
Departure  Mfg.  Co.,  505. 

"Brake  drum."— Davis  Sewing  Mach.  Co.  v. 
New  Departure  Mfg.  Co.,  505. 

"Brake  pair."— Davis  Sewing  Mach.  Co.  y.  New 
Departure  Mfg.  Co.,  505. 

"Brake  shoe." — Davis  Sewing  Mach.  Co.  y. 
New  Departure  Mfg.  Co..  505. 

"Commencement  of  voyage.*^* — Manhattan  Can- 
ning Co.  y.  Wilson,  322. 

"Conspiracy."— Houston  v.  United  Stetes,  562. 


*«i 


t*^ 
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f  "Controversies  at  law  and  in  equity  in  course 
of  bankruptcy  proceedings."— In  re  Breyer 
Printing  Co.,  82. 

"Controversy  arising  in  bankruptcy  proceed- 
ing."—Huttig  Sash  &  Door  Co.  y.  Stitt,  641. 

"Debt."— Midland    Guaranty    &   Trust    Co.    y. 

Douglas  County,  274. 
Effective  size."— City   of   Harrisburg  y.    Xew 
York  Continental  Jewell  Filtration  Co.,  282. 
Engineer."— Spokane  &  I.  E.  R.  Co.  v.  Camp- 
bell, 370. 

"False."— International  Harvester  Co.  of  Amer- 
ica y.  Carlson,  430. 

"Final  hearing  in  equity."— Peck  v.  Bicbtert 
590. 

"Final  judgment."— Stearns  Salt  &  Lumber  Co. 
y.  Hammond,  411. 

"Found  to  be  erroneous  or  illegaL"— Union  Pac 
R.  Co.  y.  Board  of  Com'rs  of  Weld  County, 
Colo.,  392. 

"Injunction."— Western  Union  Tel.  Co.  y.  Pos- 
tal Telegraph  Co.,  385. 
In    process    of    administration."- Rawlins    t. 

Hall-Epps  Clothing  Co.,  594. 
Interstate  commerce?'— City  of  Lee's  Summit 
v.  Jewel  Tea  Co.,  637. 

"Jurisdiction."— Kentucky  Coal  Lands  Co.  ▼. 
Mineral  Development  Co.,  151. 

"Laborer."— Tudker  v.  Bryan,  428. 

"Local  action."— Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.,  151. 

"Locomotive  engine."— Spokane  &  I.  B.  R.  Co.  v. 
Campbell,  370. 

"Material  statement." — International  Harvest- 
er Co.  of  America  v.  Carlson,  430. 

"Means." — Davis  Sewing  Mach.  Co.  v.  New  De- 
parture Mfg.  Co.,  505. 

"Mechanism."— Davis  Sewing  Mach.  Co.  v.  New 
Departure  Mfg.  Co.,  505. 

"Natural  consequence."— Armour  &  Co.  y.  Har- 
crow,  2ia 

"Negative  head."— City  of  Harrisburg  v.  New 
York  Continental  Jewell  Filtration  Co..  282. 

"Notice."— Clinchfield  Coal  Corporation  y. 
Steinman,  585. 

"Not  paying  license  or  tax  elsewhere." — North- 
em  Commercial  Co.  v.  United  States,  143. 

"Or."— Northern  Commercial  Co.  y.  United 
States,  143. 

"Personal  contract."— Benner  Line  y.  Pendleton, 
349. 
Personal    obligation."— Midland    Guaranty    & 

Trust  Co.  y.  Douglas  County,  274. 
Positive   head." — City   of   Harrisburg  y.   Xew 
York  Continental  Jewell  Filtration  Co.,  232. 

"Prior  use."— Diamond  Patent  Co.  v.  S.  E. 
Carr  Co.,  310. 

"Probable  consequence." — Armour  &  Co.  y.  Har- 
crow,  218. 

"Proceeding  in  bankruptcy."— In  re  Dreyer 
Printing  Co.,  82. 

"Public  wharf."— Northern  Commercial  Co.  v. 
United  States,  140. 

"Referee."— Peck  v.  Richter,  590. 

"Representative."- Wilckens  v.   Wilckens,  202. 

"Res  judicata."— Stearns  Salt  &  Lumber  Co.  v. 
Hammond,  411. 

"Running."— Canton  Ins.  Office  v.  Independent 
Transp.  Co..  207. 

"Substantial  equivalent"— Schiebel  Toy  &  Nov- 
elty Co.  V.  Qark,  490. 
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Substantially   as  described.'*— National   Tube 

Ck>.  Y.  Mark,  13. 
"Suit  against  the  United  States.**— Magruder  v. 

Belle  Fourche  Valley  Water  Users*  Ass'n, 

524. 
••Transitory  action.** — Kentucky  Coal  Lands  Co. 

V.  Mineral  Development  Co.,  151. 
•'Underwriting.*'— Busch    v.    Stromberg-Carlson 

Tel.  Mfg.  Co..  244. 


"Volunteer."— McKinnon  v.  New  York  Assets 
Realization  Co.,  255. 

"Wire  of  shoes.'*— W.  H.  McElwain  Co.  v.  Bul- 
lock, 634. 

WRITS. 

See  Habeas  Corpus;  Injunction. 
Of  error,  see  Appeal  and  Error. 
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